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SuvnuTA*— Iv  Bail  n  Granted  after  iDdiotmoat  fonndt  Um  Mentd 
msBOktA  bo  TMurrested  for  the  tame  offense  on  a  new  indictment  and  bftQ 
The  right  to  bail  ie  res  jndioata. 


Kleberg  A  Grainy  and  OUus  A  Burgeas,  for  the  appellant 
R.  L,  Henry f  assigtaM  aitamey  general^  for  the  respondent. 

*  Dayidbon,  J.  The  appellant,  having  been  denied  bail, 
proeecntes  his  appeal.  The  questions  presented  are  legal, 
aiifling  upon  an  agreed  statement  of  facts,  substantially  as 
follows,  to  wit:  On  the  21st  of  December,  1876,  the  grand 
jury  of  De  Witt  county  preferred  an  indictment  against  ap- 
pellant and  others,  charging  them  with  the  murder  of  Philip 
Brassell;  that  on  the  29th  of  the  same  month  the  cause  was, 
oo  change  of  venue,  transferred  to  Bexar  county;  that  on 
account  of  sickness,  rendering  it  dangerous  to  longer  confine 
appellant,  he  was  admitted  to  bail  in  the  sum  of  ten  thousand 
dollars,  and  this  occurred  in  December,  1882.  The  following 
January,  the  state,  after  exhausting  diligence,  could  not 
•ecnre  the  attendance  of  the  witnesses  for  the  prosecution, 
and,  being  unable  to  longer  continue  the  case,  dismissed  it 
mm  to  relator.  On  the  thirty-first  day  of  December,  1891,  the 
grand  jury  of  De  Witt  county  reindicted  the  relator  for  the 
same  murder,  and  the  venue  was  changed  to  Gonzales  county, 
where  it  was  again  continued  by  the  state,  on  June  26,  1893. 

It  was  admitted,  and  shown  to  be  true,  that  the  offense 
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charged  in  the  indictment  found  in  1876  was  identical  with 
that  set  forth  in  the  bill  preferred  in  1891. 

We  deem  it  unnecessary  to  discuss  more  than  one  of  the 
legal  questions  presented  for  decision,  to  wit:  When  a  person 
charged  with  a  capital  offense  has  once  been  admitted  to  bail, 
after  indictment  found,  he  shall  not  be  subject  to  be  again 
placed  in  custody  on  a  new  indictment,  without  bail,  for  the 
same  offense;  except  on  surrender  by  his  sureties,  whether 
the  bail  be  granted  on  the  facts  or  on  account  of  ill-health. 
In  other  words,  when  bail  is  once  granted,  after  indictment 
found,  it  is  beyond  the  power  of  the  state  to  rearrest  for  that 
offense  on  a  new  indictment  and  refuse  bail,  the  right  to  bail 
being  res  adjudicata.  This  *  proposition  is  fully  sustained 
by  the  authorities,  were  it  necessary  to  look  beyond  our  own 
statutes:  Wells'  Res  Adjudicata  and  Stare  Decisis,  sec.  421; 
Church  on  Habeas  Corpus,  886;  Ex  parte  Jilz,  64  Mo.  205; 
27  Am.  Rep.  218.  Looking  to  our  own  legislation  we  find 
that  article  187  of  the  Code  of  Criminal  Procedure  provides: 
*'  Where  a  person  once  discharged,  or  admitted  to  bail,  ie 
afterward  indicted  for  the  same  offense  for  which  he  has  been 
once  arrested,  he  may  be  committed  on  the  indictment,  but 
he  shall  be  again  entitled  to  the  writ  of  habeas  corpus,  and 
may,  notwithstanding  the  indictment,  be  admitted  to  bail,  if 
the  facts  of  the  case  render  it  proper;  but,  in  cases  where,  after 
indictment  found,  the  cause  of  defendant  has  been  investi- 
gated on  habeas  corpus,  and  an  order  made  either  remanding 
him  to  custody  or  admitting  him  to  bail,  he  shall  neither  be 
subject  to  be  again  placed  in  custody,  unless  when  surren^ 
dered  by  his  bail  or  when  the  trial  of  his  cause  commences 
before  a  petit  jury,  nor  shall  he  again  be  entitled  to  the  writ 
of  habeas  corpus,  except  in  special  cases  mentioned  in  arti* 
oles  155  and  189." 

Article  155  has  reference  to  cases  where  the  health  of  the 
accused  is  of  such  a  nature  as  to  endanger  his  life  by  further 
oonfinement. 

Article  189  applies  to  cases  where,  subsequent  to  the  first 
application,  important  testimony  has  been  obtained  which 
was  not  within  the  power  of  the  applicant  to  produce  at  the 
former  hearing. 

These  provisions  are  enacted  for  the  benefit  of  the  accused^ 
and  can  only  be  invoked  in  his  behalf.  The  state  is  not  enti* 
tied  to  a  new  trial,  and  is  debarred  the  right  of  appeal  by  the 
constitution  of  this  state,  and  there  is  no  way  by  which  the 
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itate  can  vacate  a  judgmenti  and  retry  the  accnsed  of  its  own 
right 

A  judgment  granting  bail  is  final  as  to  the  state,  and  even 
to  the  accused,  unless  he  should  seek  to  reduce  the  amount 
of  ball  granted  by  appeal  or  otherwise.  Whether  the  inves- 
tigation, after  indictment  found,  mentioned  in  article  187, 
related  to  the  facts,  or  when  bail  is  granted  on  account  of  ill- 
health,  we  think  is  not  material,  becaase  in  neither  event  can 
the  state  cause  the  rearrest  and  second  incarceration  of  the 

aecused  for  the  same  offense.     We  deem  it  unnecessary  to 

diBcuBS  this  question  at  length. 
The  judgment  is  reversed,  and  the  relator  granted  bail  in 

the  sum  of  ten  thousand  dollars.     The  sherifif  of  Gonzales 

county  is  directed  to  take  his  bond  for  that  amount  in  the 

terms  of  the  law  governing  such  cases. 

Judges  all  present  and  concurring. 

Hatoah  Corpos — ^Bail — ^Rbs  Jitdioata.— The  dUohargo  of  a  person  upon 
kabeu  oorpat  ooiiclasiTely  determines  that  he  waa  not  liable  to  be  held  in 
caatcxly  npon  the  atate  of  facts  then  existing.  And  it  is  provided  by  tha 
Texas  Code  of  Criminal  Procedure,  articles  186,  187,  found  in  Williams' 
Texas  Criminal  Statutes,  sections  1670,  1671,  that  where  a  person  once  dis- 
charged or  admitted  to  bail  is  afterward  indicted  for  the  same  offense  for 
vhidi  he  has  been  once  arrested,  he  may  be  committed  on  the  indictment^ 
bat  shall  again  be  antitled  to  the  writ  of  habeas  corpus,  and  may,  notwith* 
wtnniling  the  indictment,  be  admitted  to  bail,  if  the  facts  of  the  0M#  rendar 
fl  ptopert  GboToh  on  Habeas  Corpus,  2d  ad.,  sea  886  iw 
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[St  TiXAS  CBIMnrAL  RlPOBTB,  100.] 

BooBDnXiT  HouML — A  Housa  mat  bb  Pboybn  to  bi  disorderly  by  9wU 
denes  of  ita  general  reputation  or  of  the  general  reputation  td  its  ooon* 


1>II0BDBBLT  HOUSB  —  BviDBHCl   OF  RbPUTATION — CBOSS-BZAMIirATION.— 

After  a  witness  has  testified  that  the  general  reputation  of  a  house  it 
that  it  ia  disorderly,  he  may  be  asked  on  eross-examination  *'if  ht 
knows  what  a  disorderly  house  is." 
InTBOcnoNS  rpon  thb  Wbighv  of  Byidbnob  are  erroneooa. 

***  81MKIN8,  J.  Appellant  was  conyicted  of  keeping  a 
disorderlj  boase,  and  bis  panisbment  assessed  at  two  ban* 
died  dollars,  from  wbieb  be  appeals. 

1.  The  witness,  Elirkpatrick,  baving  testified  that  he  *^  was 
ieqoainted  with  the  general  reputation  of  appellant's  plaoo 
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M  a  disorderly  house,*'  was  asked  by  defendant  if  he  knew 
what  a  disorderly  house  was;  but  the  question  was  excluded 
by  the  court  on  the  ground  that  the  witness  was  illiterate, 
and  that  lawyers  must  not  put  the  dictionary  to  the  witness. 
We  think  the  question  was  a  proper  one.  There  is  no  question 
that  a  house  may  be  proven  to  be  disorderly  by  general  repu- 
tation of  its  being  kept  for  purposes  of  prostitution:  AUen  t. 
State,  15  Tex.  Crim.  App.  322;  Stone  y.  State,  22  Tex.  Crim. 
App.  190;  and  it  may  also  be  shown  by  general  reputation  of 
the  character  of  the  women  residing  at  or  frequenting  the 
house:  Sylvester  v.  State,  42  Tex.  496;  Allen  v.  State,  16  Tex. 
Crim.  App.  822;  Downs  y.  State  (Tex.  Crim.  App.,  Oct.  7, 
1893),  23  8.  W.  Rep.  684.  But  where  the  witness  simply 
testifies  to  its  reputation  of  being  disorderly,  it  does  not  pre- 
<$lude  a  cross-examination  to  ascertain  if  witness  knew  what 
he  was  testifying  about.  • 

2.  In  charging  the  jury,  the  court,  over  appellant's  objec- 
tion, read  to  them  the  article  of  the  Penal  Code  relating  to  the 
keeping  of  a  disorderly  house  and  the  punishment  therefor, 
and  then  verbally  instructed  the  jury  as  follows:  "  Gentle- 
men, if  you  believe  from  the  *®^  evidence,  beyond  a  reason* 
able  doubt,  that  the  defendant  owned  that  house,  rented  that 
house,  or  leased  that  house,  you  will  find  the  defendant  guilty, 
and  assess  his  fine  at  just  two  hundred  dollars."  The  charge 
was  given  over  the  objection  of  appellant,  and  the  exception 
duly  reserved  in  a  bill  of  exceptions  approved  without  com- 
ment. The  objections  are  well  taken.  The  court  has  no 
right  to  verbally  instruct  the  jury  not  only  without  consent 
of  appellant,  but  over  his  objection:  Code  Crim.  Proc.,  arL 
682;  Willson's  Criminal  Statutes,  sec.  2359;  and,  in  the  sec- 
ond place,  the  court  in  effect  instructed  the  jury  that  the 
evidence  was  amply  sufficient  to  show  that  the  house  wae 
disorderly.  The  only  question  they  had  to  decide  was  the 
connection  appellant  had  therewith.  The  charge  was  dearly 
on  the  weight  of  evidence. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judges  all  present  and  concurring. 


DisoRDKRLT  HousB. — ^Ilie  character  of  a  hoase,  m  being  one  of  fll-fuM^ 
eannot  be  ehown  by  general  reputation,  bat  matt  be  proved  by  particular 
facta:  Kenjfon  v.  People,  26  N.  T.  203;  84  Am.  Dec.  177;  Henmm  ▼.  State,  68 
Md.  231;  60  Am.  Rep.  204,  and  extended  note;  Handy  t.  State,  63  Miaa. 
207;  66  Am.  Bap.  8031    Svidenoe  U  ganwa  bad  oharaotar  te  ohaatUjy  «C 
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femalec  who  frequent  a  house  is  oompeient  to  show  ^ftt  the  house  It  of  bad 
lepate  on  an  indietment  for  keeping  a  house  of  Ul-fame:  OommonweaUh  r» 
Ocnnett,  1  AUen,  7;  79  Am.  Dea  688,  and  note;  note  to  Btcurd  t.  StaU,  17 
Am.  St.  Rep.  541. 

ApFKAIjS  IH  CrQUNAL  CaSIS. — ^iKSTBUCmOMB  AS  TO  THJI  WUOHT  OF  Evi* 

MircB  are  erroneoas:  Gamer  v.  State,  28  Fla.  113;  29  Am.  St.  Rep.  232; 
and  note;  Stodbman  ▼.  State,  24  Tex.  App.  887;  ff  Am.  St  Bep.  894;  Weakif 
T.  State,  37  Miaa.  327;  76  Am.  Dea  ffiL 
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kBOtmruxma — ^QuBanoN  vor  Jubt. — If  criminal  connection  with  aa  uu 

lawful  act  ia  an  admitted  fact,  the  ooart  may  charge  that  the  party  se 

eonnected  ia  an  accomplice,  and  shoald  be  corroborated.     If  there  is  any 

qnestion  ahont  it,  it  shoald  be  left  to  the  jary  to  say  whether  he  is  an 

aeoomplioe. 

JntT  Trial — ^Bvidbhob  Out  of  Court. — The  fact  that  the  jury,  after  the 
evidence  in  a  criminal  case  is  submitted  and  before  a  verdict  is  rendered, 
read  a  complete  and  accurate  newspaper  account  of  the  evidence,  not 
manifesting  any  prejudice  nor  bias,  nor  indicating  the  drift  of  public 
opinion  aa  to  the  guilt  or  innocence  of  the  accused,  is  not  prejudicial  to 
him,  and  though  not  properly  before  the  jury,  is  not  such  additional 
evidence  as  to  vitiate  the  verdict. 

JuMT  Trial— Nbwspa PER  Rkport  of  Byidbnci.— The  fact  that  a  com- 
plete and  accurate  newspaper  account  of  the  evidence  in  a  criminal 
case  contains  a  headline  stating  that  "defendant  was  not  placed  on  the 
stand,'*  and  is  read  by  the  jury  before  a  verdict  is  rendered,  does  not 
vitiate  soch  verdict. 

JvBT  Trial— Ck)NsiDERATiON  of  Impropbr  Evidenob.— If  evidence  offered 
by  the  state  to  prove  that  the  accused,  shortly  after  his  arrest,  at* 
tempted  to  commit  suicide,  is  promptly  excluded  by  the  court  under 
instructions  to  the  jury  that  it  must  disregard  the  matter,  the  fact  that 
it  is  again  referred  to  and  stated  to  be  true  after  the  jiii-y  has  retired 
and  before  verdict  does  not  vitiate  such  verdict,  if  the  jurors  all  agree 
not  to  consider  the  matter  and  state  under  oath  that  they  were  not  influ- 
enced thereby. 

JuET  Trlal.— Conflict  of  Evidbncb  in  a  oriminal  case  Is  peculiarly  a 
qnestion  to  be  settled  by  the  jury. 

M.  M.  Brooksj  for  the  appellant 

iZ.  £.  Henry ^  assisiant  altorney  general,  for  the  respondent. 

i>^  SiMKiNS,  J.  Appellant  was  convicted  of  murder  in 
the  first  degree,  and  his  punishment  assessed  at  imprison* 
ment  for  life. 

1.  Appellant  contends  that  the  court  erred  in  refusing  to 
•barge  that  Mrs.  Lona  Humphreys  was  an  accomplice  to  the 
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mnrder  of  her  husband.  The  evidence  shows  that  no  one 
was  present  at  the  murder  of  her  husband  but  appellant  and 
Mrs.  Humphreys;  that  after  the  *••  homicide  Mrs.  Hum- 
phreys went  one*half  mile  to  her  brother's  house  and  told 
him  that  two  strange  men  had  come  into  the  house  and 
killed  him  with  the  axe.  Mrs.  Humphreys  said  she  made 
this  statement  because  she  was  afraid  of  appellant,  and  be- 
lieved that  he  was  close  by  to  hear  what  she  said;  that  he 
told  her  what  to  say,  and  she  feared  to  make  any  other  state* 
ment  until  she  could  get  to  the  officers  of  the  law.  If  the 
criminal  connection  with  the  unlawful  act  is  an  admitted 
fact,  the  court  may  charge  that  the  party  so  connected  is.an 
accomplice,  and  should  be  corroborated.  If,  however,  there 
is  any  question  about  it,  then  it  should  be  left  to  the  jury  to 
say  whether  the  witness  is  an  accomplice.  In  Zollicoffer  ▼• 
State^  16  Tex.  Crim.  App.  317,  where  it  was  contended  that 
the  court  should  have  directly  charged  the  jury  that  the  wit- 
ness Oreen  was  an  accomplice,  the  evidence  being  so  conclu- 
sive of  that  fact,  that  court  says:  "  Whilst  it  would  not,  under 
some  facts,  be  improper  for  the  court  in  its  charge  to  assume 
and  instruct  the  jury  that  the  witness  is  an  accomplice,  still 
we  do  not  think  it  is  error  to  submit  the  question  to  the  jury  ": 
White  y.  State,  30  Tex.  Crim.  App.  652,  657;  Freeman  ▼. 
State,  11  Tex.  Crim.  App.  92;  40  Am.  Rep.  787;  Elizando 
V.  State,  81  Tex.  Crim.  Rep.  237.  The  charge  fully  instructed 
the  jury  on  this  question,  and  the  court  did  not  err  in  refus* 
ing  the  requested  charges. 

2.  Appellant  further  contends  that  the  court  below  erred 
in  not  granting  a  new  trial  upon  the  ground  that  the  jury 
read  the  daily  newspapers,  which  contained  incorrect  accounts 
of  the  testimony  adduced  on  the  trial.  This  ground  of  the 
motion  was  sustained  by  the  affidavit  of  John  Baker,  one  of 
the  jurors,  who  states  that  he  saw  two  of  the  jurors  reading 
the  page  of  the  Daily  Oreenville  Herald  containing  a  synopsis 
of  the  evidence  adduced  on  the  trial.  This  was  after  the  evi- 
dence had  gone  to  the  jury,  and  before  they  had  rendered  a 
verdict.  The  evidence  as  reported  in  the  newspaper  is  copied 
in  the  transcript,  and,  after  a  careful  comparison  with  the 
agreed  testimony,  we  are  unable  to  appreciate  the  objection 
that  the  newspaper  report  of  the  evidence  was  incomplete  or 
inaccurate,  nor  has  counsel  in  his  brief  pointed  out  any  inac- 
curacy. So  far  as  we  are  able  to  gather  from  the  transcript, 
(here  is  nothing  in  the  report  nor  in  the  paper  it&elf  which 
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in  the  slightest  degree  indicated  the  drift  of  public  opinion  as 
to  appellant's  guilt  or  innocence,  nor  is  any  prejudice  or  bias 
for  or  against  appellant  shown  in  any  comment  therein,  and 
it  contained  no  fact  that  was  not  introduced  in  the  evidence 
on  the  trial.  While  it  is  true  that  where  a  newspaper  con- 
tains prejudicial  reports  of  the  trial,  or  comments  on  the  case 
or  the  persons  or  character  of  those  connected  therewith 
(WaJker  v.  State,  37  Tex.  366, 389),  or  where  it  contains  matter 
calculated  to  influence  the  verdict  {People  y.  Murray,  85  Cal. 
350),  the  verdict  should  be  set  aside;  yet  when  there  is  noth- 
ing  in  the  newspaper  statement  of  the  evidence  calculated  in 
any  ***  way  to  affect  the  rights  of  defendant,  while  it  is  not 
proper  to  admit  it  to  the  jury,  still  it  should  not  vitiate  the 
verdict:  United  States  v.  Reid,  12  How.  366;  State  v.  Cucuel, 
31  N.  J.  L.  263;  12  Am.  &  Eng.  Ency.  of  Law,  373.  It  is  not 
reoeiving  additional  evidence:  Pen.  Code,  art.  777;  Willson's 
Criminal  Statutes,  sec.  2545.  Nor  does  the  fact  that  one  of 
the  headlines  of  the  report  states  that  '*  defendant  was  not 
placed  on  the  stand  "  render  the  reading  of  the  report  by  the 
two  jurors  fatal  to  the  verdict.  It  merely  stated  a  fact  already 
known  io  the  jury.  The  inhibition  upon  counsel  in  the  case 
alluding  to  defendant's  failure  to  testify  is  statutory  (Acts 
21st  Leg.  37),  and  it  is  for  that  reason  we  reverse  cases  where 
the  statute  is  violated,  even  though  the  error  was  harmless. 

3.  Appellant  further  complains  that  the  jury  were  probably 
influenced  by  the  fact  that  appellant  after  his  arrest  attempted 
to  commit  suicide  by  cutting  his  throat,  and  that  the  matter 
was  referred  to  in  the  jury-room.  The  record  shows  that  the 
state  offered  to  prove  this  fact,  but  it  was  promptly  excluded 
by  the  court,  who  instructed  the  jury  to  disregard  the  matter; 
that  after  the  jury  retired  the  matter  was  again  referred  to 
and  stated  to  be  true,  when  the  foreman  warned  the  jury  that 
they  must  not  consider  the  matter,  as  it  was  not  introduced 
in  testimony,  and  all  the  jury  agreed  that  it  should  not  be 
considered.  We  think  that  the  record  fails  to  show  that  the 
jury  were  influenced  by  the  statement.  On  the  contrary,  the 
aflBdavit  of  a  juror  who  stated  the  facts  further  states  he  did 
not  believe  the  jury  were  influenced  thereby,  and  this  is  cor- 
roborated by  the  affidavit  of  the  foreman. 

4.  The  evidence  in  the  case  was  peculiarly  a  question  for 
the  jury.  If  Mrs.  Humphreys,  the  principal  witness  for  the 
state,  is  to  be  believed,  appellant  was  guilty  of  a  fearful  mur^ 
der.    If  the  witnesses  for  the  defense  are  to  be  believed* 


24  Williams  v.  Stats.  [Texas^ 

appellant  was  at  the  time  of  the  murder  lying  ill  at  his  broth- 
er's house,  one  and  a  half  miles  away,  and  is  innocent,  and 
Mrs.  Humphreys  herself  is  the  guilty  party.  The  motive  for 
killing  Humphreys  was  very  strong  on  the  part  of  appellant. 
Humphreys  had  abandoned  his  wife  some  three  years  before^ 
and  appellant  shortly  after  went  to  live  with  her  and  carried 
on  the  farm.  A  suit  for  divorce  was  pending,  brought  by- 
Mrs.  Humphreys  against  her  absent  husband,  and  she  prom* 
ised  to  marry  appellant.  Suddenly  Humphreys  made  Mb 
appearance  and  begged  to  be  taken  back.  After  two  months^ 
probation  she  agreed  to  take  him  back.  This  determination, 
as  disclosed  by  the  record,  seems  to  have  much  affected  appel* 
lant.  He  spoke  of  selling  out  and  leaving  the  country,  saying 
he  was  now  foot-loose  and  out  ef  a  job,  and  the  night  before  the 
homicide  spoke  so  bitterly  of  the  deceased,  and  seemed  so 
restless,  that  a  witness  at  whose  house  he  was  begged  him  not 
to  have  a  difficulty  with  deceased.  But  he  insisted  on  return- 
ing ^^^  "home"  (to  Mrs.  Humphreys')  that  night.  On 
Friday  evening  he  left  Mrs.  Humphreys'  to  go  to  his  brother's, 
who  lived  one  and  a  half  miles  off,  and  returned  at  11  o'clock 
and  called  to  her  to  open  the  door,  which  she  did.  He  said 
he  wanted  to  get  his  coat  and  vest,  which  he  had  left  there^ 
and  requested  her  to  light  a  lamp.  As  she  did  so  she  heard 
a  noise  and  saw  appellant  strike  her  husband  in  the  head 
with  an  axe.  The  other  corroborating  facts  are  not  many* 
The  tracks  along  the  road,  which  are  identified  as  appellant's, 
show  that  he  had  recently  gone  twice  in  the  direction  of  hia 
brother's  house,  which  corroborated  Mrs.  Humphreys'  evi- 
dence that  he  went  to  his  brother's  house  the  evening  before 
and  returned  at  midnight  to  commit  the  homicide,  and  then 
went  back  to  his  brother's,  where  he  was  arrested  next  morn* 
ing.  The  spots  of  blood  found  on  appellant  are  explained  by 
his  family  as  being  caused  by  nose-bleeding;  but  if  disbelieved 
on  the  question  of  alibi,  their  explanation  was  also  probably 
rejected  by  the  jury.  As  stated,  this  was  peculiarly  a  question 
to  be  settled  by  the  jury.  They  rejected  the  appellant's  de- 
fense of  alibi,  and  the  evidence  sustains  the  verdict. 
The  judgment  is  affirmed. 

Judges  all  present  and  concurring. 

ON  MOTION  FOB  REHEARING. 

SiMKiNS,  J.     We  have  carefully  examined  the  motion  for  a 
rehearing  in  the  light  of  the  brief  and  oral  argument  of  able 
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eoQDsel  representing  appellant,  but  can  see  no  saffioient  rea- 
loii  far  changing  the  oonclusions  heretofore  reached  in  the 
ease.    We  deeire,  howeyer,  to  modify  the  statement  in  the 
opinion  that  the  state  offered  to  prove  that  the  defendant 
attempted  emcide.     It  seems  that  the  state  only  offered  to 
proye  that  a  knife  was  giyen  to  defendant^  but  the  court 
promptly  excluded  the  testimony,  and  thereby  preyented  any 
farther  inyestigation  in  that  line.     But  this  was  immaterial. 
The  question  to  he  considered  was  whether  the  discussion  in 
the  jury-room  of  the  attempted  suicide  operated  injuriously 
to  appellant's  rights,  and,  for  the  reasons  stated  in  the  opin- 
ion, we  held  not 
The  motion  is  oyerruled. 

Judges  all  present  and  concurring. 

AoooMruoas— QuxsnoN  loa  Jubt.— Wbethw  a  witMm  Is  as  aoeom- 
flioe  is  a  qaastum  of  faot  for  the  jury:  People  y.  Kraiert  720aL  i09|  1  Am. 
8tRep.e6. 

New  TaiAir— RsADma  NawsPAPut  Reports  or  Trial  bt  Jukt.— A 
Jsry  it  piilty  of  misconduot,  for  wiiich  a  new  trial  most  be  granted,  in  read* 
Sng  from  a  newspaper  an  article  purporting  to  be  a  report  of  the  evidenoe 
given  at  the  trial,  which  report  also  contained  evidence  which  the  court  had 
lejeeted  aa  inadmiasible,  together  with  an  intimation  that  two  of  the  jurors 
had  been  oormpted:  People  t.  Stoiee,  103  CaL  193;  42  Anu  St  Rep  102. 
Reading  by  the  jury  of  a  newspaper  article  containing  remarks  prejudicial 
IstiM  dafendaat  ia  ground  for  a  new  trial:  Ccuiun-ighl  v.  SkUet  71  Mill.  82. 
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(— DoTT  ov  PROSiccrnoK  to  Producb.— In  a  criminal  oaia  tha 
proaocation  is  not  required  to  place  every  eye-witness  on  the  stand. 

BomciDa  iv  Dsfbnsb  or  Another  —  Manslaughter.  —  If  the  accused, 
seeing  the  origin  of  a  difficulty  between  others,  and  knowing  that  one 
fli  them  is  in  no  danger,  but  that  the  interference  with  the  latter  by  the 
deoeaaed  and  his  son  is  to  prevent  him  from  injuring  the  party  with 
whom  he  is  having  the  trouble,  and  the  accused,  with  a  sedate  and  de- 
liberate mind,  then  forms  a  plan  to  kill,  and  does  kill,  the  deceased,  ho 
la  guilty  of  murder  in  the  first  degree,  and  not  manslaughter. 

TaiAtJlflowTiiiPANGR. — A  motion  for  a  continuance  of  the  trial  to  obtain 
abeent  witnesses  is  properly  overruled  upon  a  showing  that  they  were 
•ot  present  at  the  time  of  Uie  occurrence  in  question,  or  that  their  pro* 
posed  evidenoe  is  not  probably  tne,  or  that  it  is  too  goneraUy  atated, 
or  stated  in  mere  oonclusions. 

H.  L.  Davi$^  for  the  appellant 

12.  L.  iCmry,  oBaUtafU  attorney  general,  for  the  respondent. 
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***  Davidson,  J.  The  conviction  in  this  case  was  of  mur- 
der in  the  first  degree,  and  the  punishment  assessed  was 
death. 

Ferma  Lerma,  Maiiueal  Aguirre,  and  Clem  King,  havlnj^ 
been  summoned  as  witnesses  by  the  state,  were  present  at 
the  trial.  The  defendant  moved  the  court  to  require  the 
prosecution  to  place  them  on  the  stand  and  elicit  their  testi- 
mony. This  was  refused,  and  an  exception  reserved.  The 
state's  case  was  made  out  by  the  testimony  of  eye-witnesses, 
and  it  is  therefore  unnecessary  to  discuss  the  rule  laid  dowa 
in  Thompson  v.  StatCj  30  Tex.  Crim.  App.  325,  relied  on  hy 
defendant.  That  case  is  authority  to  the  extent  that  it  holda 
the  state  should  prove  the  guilt  of  the  accused  by  positive 
rather  than  by  circumstantial  evidence.  It  in  no  sense  sus- 
tains the  position  of  appellant  that  all  eye-witnesses  to  a 
homicide  are  required  to  be  placed  on  the  stand  and  exam- 
ined by  the  state.  In  fact,  we  do  not  understand  that  such 
a  rule  of  practice  has  ever  obtained  in  this  state,  nor  that  it 
would  be  a  correct  one  under  our  procedure.  In  the  case  of 
WheelU  v.  State^  23  Tex.  Grim.  App.  238,  it  was  said,  Judge 
Hurt  delivering  the  opinion  of  the  court:  *'  It  seems  from  the 
brief  of  the  counsel  that  Hunnicutt  v.  State^  20  Tex.  Grim. 
App.  632,  is  so  construed  as  to  require  the  state  to  introduce 
all  the  testimony  of  witnesses  to  the  transaction  in  all 
cases.  My  brethren  do  not,  nor  did  they  in  that  case,  intend 
to  convey  any  such  idea.  It  is  expressly  stated  in  that  case, 
and  in  Phillips  v.  State^  22  Tex.  Grim.  App.  139,  that  this 
matter  is  in  the  sound  discretion  of  the  court.  That  there 
may  be  cases  in  which  the  rule  would  not  apply  is  clearly 
stated.  We  advise  counsel  to  re-read  the  Hunnicutt  case,  and 
it  will  be  seen  that  no  general  rule  is  attempted  to  be  stated." 
In  Oibson  v.  State,  23  Tex.  Grim.  App.  423,  the  same  court 
again  announced  the  same  doctrine  in  the  following  language: 
"Neither  Hunnicutt  v.  State,  20  Tex.  Grim.  App.  632,  nor 
Phillips  V.  State^  22  Tex.  Grim.  App.  139,  contains  the  doc- 
trine that  in  all  cases  and  under  all  circumstances  must  tho 
state  place  upon  the  stand  each  and  every  eye-witness  to  the 
transaction."  This  doctrine  has  again  been  fully  reaffirmed 
by  this  ***  court  in  Mayes  v.  State,  33  Tex.  Grim.  App.  33, 
and  in  Jackson  v.  State^  33  Tex.  Grira.  Rep.  281. 

At  an  early  date,  at  common  law,  the  rule  of  practice  was 
as  contended  for  by  appellant.  This  grew  out  of  the  fact 
that  under  that  system  the  accused  had  no  right  to  compuU 
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•ory  process  in  capital  oases,  and  because  "the  prisoner  was 
not  e?eQ  permitted  to  call  witnesses,  though  present,  but  the 
jarj  were  to  decide  on  his  guilt  or  innocence,  according  to 
their  jutlgment,  upon  the  evidence  offered  in  support  of  the 
prosecution":  1  Chitty's  Criminal  Law,  624,  625.  And  while 
later  on  the  practice  of  rejecting  evidence  for  the  accused  was 
aboh'shed,  yet  the  witnesses  on  his  behalf  ^'  were  merely  exam- 
ined without  any  particular  obligation,  and  therefore  obtained 
but  little  credit  with  the  jury."  By  reason  of  the  fact  that 
they  were  not  sworn,  they  did  not,  and  could  not,  obtain  the 
fame  decree  of  credit  as  those  introduced  in  support  of  the 
prosecution.  This  unjust  custom  rested  upon  practice,  and 
not  upon  law.  It  certainly  could  not  be  held  to  be  just  and 
reasonable,  and  was  entirely  done  away  with  by  an  act  of 
parliament.  It  then  became  the  settled  law  of  England  that 
no  witness  could  be  examined  in  any  criminal  proceeding 
except  upon  oath.  **  And  this  rule  is  so  universal  in  its  oper- 
ation that  a  peer  cannot  be  examined  upon  his  honor,  but 
must  take  the  same  oath  with  any  other  individual."  The 
reason  for  the  rule  having  ceased,  it  was  but  a  natural  and 
reasonable  sequence  that  the  rule  itself  should  pass  away. 
Whether  it  did  or  not,  or  whatever  may  be  the  common-law 
rule,  we  do  not  think  it  ever  applied  in  this  state,  for  with  us 
the  defendant  is  and  always  has  been  entitled  to  compulsory 
process  for  his  witnesses,  and  can  take  the  depositions  of  wit- 
nesses residing  in  other  jurisdictions — a  right  denied  the  state. 
These  witnesses  are  required  to  give  their  testimony  under 
oath,  and,  in  so  far  as  the  law  can  do  so,  are  placed  upon  the 
same  plane  with  the  witnesses  for  the  prosecution.  In  the 
trial  the  accused  has  at  least  equal  rights  with  the  govern- 
ment in  regard  to  the  introduction  of  testimony,  and  the  state 
must  make  out  its  case  beyond  a  reasonable  doubt;  else  the 
defendant  is  entitled  to  an  acquittal.  Until  this  has  been 
done,  he  can  safely  rest  his  case,  with  the  assurance  of  an 
acquittal  and  immunity  from  any  sort  of  punishment.  When 
the  state  has  made  out  its  case  beyond  such  reasonable  doubt, 
it  may  rest  its  case,  and  it  then  devolves  upon  the  accused  to 
offer  such  evidence  as  he  may  deem  proper.  This  is  discre- 
tionary with  him.  The  courts  will  not  compel  him  to  do  so: 
Code  Crim.  Proc.,  art.  660.  As  was  previously  said,  we  are 
not  discussing  the  rule  that  the  state  should  introduce  the 
best  evidence  of  which  the  case  is  susceptible.  We  hold  that 
the  state  is  not  required  to  place  every  eye-witness  on  the 
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Btand.    It  may  make  out  its  case  sufficiently  to  justify  a  legal 
conviction,  and  proceed  no  further. 

**•  The  court  charged  the  jury:  **If  Marcellano  Lassano 
....  was  making  an  unlawful  assault  upon  one  Jose  Romero 
with  a  knife,  and  was  seeking  to  cut  said  Romero  with  said 
knife  in  the  presence  of  M.  M.  Hornsby,  then  said  Hornsby 
had  a  right  to  interfere  to  prevent  said  Marcellano  from  cut- 
ting said  Romero;  and  if,  when  Hornsby  interfered  to  pro- 
tect said  Romero,  said  Lassano  turned  upon  and  assaulted 
Hornsby  with  said  knife,  then  his  son,  Make  Hornsby,  had 
the  right  to  interfere  to  prevent  injury  to  his  father,  and  the 
^aid  Hornsby  would  have  been  authorized  to  use  sufficient 
^rce  to  protect  both  said  Romero  and  M.  M.  Hornsby  from 
f.njury,  and  if  they  used  no  more  force  than  was  necessary  to 
accomplish  this  end,  then  the  defendant  would  not,  under  the 
law,  be  authorized  to  interfere  to  prevent  the  protection  of 
•aid  Romero  and  said  Hornsby  from  said  Lassano;  and  if 
the  jury  so  find  the  facts  to  be,  and  farther  find  beyond  a 
reasonable  doubt  that  the  defendant,  Francisco  Reyons,  sair 
the  origin  of  the  difficulty  between  said  Lassano  and  Romero^ 
and  knew  that  Lassano  wan  in  no  danger,  but  that  the  inter- 
ference  with  him  by  the  Hornsby s  was  simply  to  prevent  his 
injuring  said  Romero  or  said  Hornsby,  and,  knowing  said 
facts,  said  defendant,  Francisco  Reyons,  interfered,  and  with 
a  sedate  and  deliberate  mind  and  formed  design  to  kill  said 
M.  M.  Hornsby — that  is,  with  express  malice,  as  defined  ia 
the  seventh  paragraph  of  this  charge — did,  with  a  pistol, 
shoot  and  thereby  kill  said  M.  M.  Hornsby,  then  the  defend- 
ant would  be  guilty  of  murder  in  the  first  degree."    Exception 
was  reserved  to  this  portion  of  the  charge,  because  "the  evi- 
dence shows,  or  leaves  in  question,  the  fact  to  be  whether  the 
defendant,  after  seeing  the  inception  of  the  difficulty,  did  not 
think  it  ended  as  to  Lassano  and  Romero,  and  when  called 
to  assist  Lassano  supposed  him  assaulted  by  the  Hornsbys 
unlawfully."     We   think   this  an  admirable  application  of 
the  law  to  the  facts  of  this  case.     If  appellant  was  aware  of 
the  origin  of  the  difficulty,  he  was  evidently  aware  of  the  in- 
tention of  the  deceased  and  his  son.     He  knew  deceased  had 
seized  Lassano  for  the  purpose  of  preventing  him  from  mur- 
dering Romero.    He  also  knew  that  Make  Hornsby,  the  son  of 
the  deceased,  was  engaged  in  the  same  business,  or  to  protect 
his  father  from  the  murderous  assault  of  Lassano.     Neither 
of  the  Hornsbys  had  inflicted  a  blow  upon  Lassano,  but  were 
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holding  him  to  prevent  him  from  killing  Romero.  But  a 
Tvy  Bhori  time  elapsed  from  the  time  Lassano  drew  his  knife 
for  the  porpoAe  of  taking  the  life  of  Romero  until  the  deceased 
iras  killed  by  appellant,  and  if,  when  deceased  was  killed, 
Lassano  had  abandoned  his  intention  to  kill  Romero,  he  was 
evidently  intending  to  use  his  knife  upon  the  Hornsbys.  The 
sets  and  intentions  of  Lassano  were  well  known  to  appellant, 
for  he  witnessed  the  whole  transaction.  The  facts  did  not 
call  for  a  charge  on  the  law  of  manslaughter;  wherefore  the 
coart  did  ^^'^  not  err  in  refusing  to  submit  such  issue  to  the 
jury.     This  question  was  settled  on  the  former  appeaL 

The  motion  for  continuance  was  properly  overruled,  and 
this  seems  to  be  conceded,  inasmuch  as  it  is  not  urged  in 
brief  of  ooanseL    The  witness  Frank  Flores  was  not  present 
at  the  place  of  the  killing,  and  the  testimony  of  the  witness 
Soldonio  is  not  probably  true,  if  sworn  as  stated  in  the  appli* 
cation.     The  evidence  of  the  witness  Ureal  is  too  generally 
stated.     If  he  was  present  at  the  time  and  place  of  the  homi- 
cide, the  facts  expected  to  be  proved  by  him  should  have 
been  stated  in  some  other  manner  than  mere  conclusions: 
Willson's  Criminal  Statutes,  sec.  2165;  WhUe  v.  StaU,  82  Tex. 
CriuL  Rep.  625.    We  deem  it  unnecessary  to  review  the  evi* 
denoe.     If  the  testimony  adduced  by  the  state  be  tme^  then 
the  jury  were  justified  in  their  verdict 
The  judgment  is  affirmed. 

Judges  all  present  and  concurring. 


WRirsnv— Dorr  ov  Pbobsodtioh  to  Oau..— -Tht  primwitfqe  Is  not 
Wead  to  oaU  every  witnew  preeent  at  ths  totmaetioD  which  is  the  nibjeel 
«(  the  indietmeoti  HiU  ▼.  OomaumweeM,  88  Va.  088}  »  An.  81  Bep. 
744  sad  not*. 

HoMiaros  n  Dsfsirsi  ot  AvonnB. — One  brother  fai  Justified  in  inter* 
fcring  in  the  defenee  of  another  when  the  latter  ie  in  an  angry  ttmggle 
with  a  third  penon,  who  attempte  to  poeieee  himeeU  of  a  dnb  with  the 
apparent  pnrpoee  of  wing  it  on  the  brother.  The  brother  thne  interfering 
ii  jnetifiod  not  only  in  eeeking  the  elnb^  but,  if  neoeaswy  for  the  proteotioa 
of  his  brother,  in  elriking  with  it:  8mar.  Stait,  29  Tex.  App.  286;  95  Am. 
81  Rep.  788;  and  note.  See^  aleo^  the  note  to  Stanleif  ▼.  OommomMcM,  9 
Am.  St  Rep.  808. 

TuAir— ConmruAiron— Absshos  ev  Wmmna^An  applieation  fer  a 
oontinnanee  on  aoooont  of  the  absence  of  a  witneee  ehoald  not  be  granted 
nnlees  the  application  shows  diligence  to  eeonre  the  attendsa:e  of  the 
witaees,  and  states  definitely  the  facts  expected  to  be  proTed  bj  him:  JiiUter 
▼.  8uUe,  81  Tez.  Grim.  Rep.  609,  37  Am.  St.  Rep.  886.  To  entitle  a  party 
to  a  postponement  of  his  trial  on  acoonnt  of  the  abeenoe  of  witnesses^  it  is 
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Bttoeiaary  to  ntiafy  th«  ooart  thftt  tiit  penons  wn  mftierial  witaaiMt;  thai 
the  party  applying  hai  bean  guilty  of  no  lachesi  and  that  there  fai  a  rsaaon* 
aUe  ezpeotation  of  being  able  to  proonre  their  attendaaee  at  the  fntuv 
tinM  prayed  lort  Hifd§  ▼.  Siatt^  16  Tez.  445;  67  An.  Dea  610^  and  note. 
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(S8  TiXAB  Cbiminal  Rdobh^  an.] 

Wmnms— IxFiAOHMniT  of  AoQtnmD  Oddkrvdaiit.— If  the  oredibO* 
ity  and  standing  of  a  person  who  has  been  a  oodefendant  with  a  party 
oharged  with  orime  is  attacked  while  he  is  testifying  in  behalf  of  tho 
acoosed,  by  evidence  that  he  has  been  oharged  with  snch  crime^  he  has 
the  right  to  prove  his  acqaittal  of  snch  charge,  end  it  is  prejudicial  to 
the  aooosed  to  deny  inch  right. 

WxTimnn— Impiaohmbnt— Rbbuttal  ov.^If  the  eredibility  of  a  witne« 
is  attacked  by  evidenoe  that  he  has  been  oharged  with  crime,  he  haa  m 
right  to  prove  his  acquittal  of  that  charge. 

WiTNKSSES— Impbaohment  bt  CoKmADiaTOAT  Statbiismts.— If  part  of  tiia 
written  evidence  of  a  witness  is  introduced  for  the  purpose  of  impeach* 
ing  him,  the  whole  of  snch  evidence  is  admissible^  if  necessary  to  ez* 
plain  or  throw  light  on  that  point  used  to  discredit  hiuL 

WirVBSSBS— ImPBAOHMBNT  bt  RbFOBT  of  BvIDBHOB  at  PAVLTMnrABT  Bz* 

AMiNATiON. — ^The  testimony  of  a  witness  taken  at  a  preliminary  exam* 
ination,  and  totally  at  variance  with  his  evidence  as  given  at  the  final 
trial,  is  admissible  for  the  purpose  of  impeaching  him,  although  ha 
denies  the  correctness  of  the  record  of  the  testimony  first  taken,  de« 
lumnces  it  as  false,  and  states  that  he  never  read  it^  and  that  if  he  had 
read  it  he  would  not  have  signed  it. 

WnvBgsBs— Impbaohmbht.— Obbdibilitt  of  Defbndaht  Tsstiftiho  nr 
His  Own  Bbhalf  may  be  impeached  by  compelling  him  to  answer  on 
cross-examination  that  he  has  previously  been  arrested  for  other  crimes. 

W]TirBMB8.~DBrBNDAiiT  Tbstiftino  xh  Hu  Own  Bbhalf  mat  bb  Oob* 
ntADiOTBD,  Impbaghbd,  and  sustained  in  the  same  manner,  and  oeoii* 
pies  the  same  place,  and  is  to  be  treated  the  same  as  other  witnessea. 
He  is  liable  to  cross-examination  as  to  any  matter  pertinent  to  tha 
issues  on  triaL 

WiTMBssBB— P&bsomptiov.^Dbfbndant  TiaTifiuiQ  nr  Hn  Own  BbhaIiV 
is  presumed  to  tell  the  truth,  but  this  presumption  may  be  overcome 
in  his  case  the  same  as  in  the  oaee  of  any  other  witness. 

WnvBaBBs — Impbachmbnt.— If  DBTBNDAifT,  Tbstiftino  nr  His  Own  B^ 
HALF,  answers  on  cross-examination  a  question  tending  to  disgrace  him, 
the  cross-examining  party  is  bound  by  snch  answer,  if  oollateral  to  the 
issue  and  only  going  to  the  credit  of  the  witness. 

**^  Davidson,  J.  Appellant,  Thompson,  and  Moore  were 
jointly  indicted  for  the  crime  of  robbery.  Thompson  was 
tried  and  '^*  acquitted.  While  testifying  in  behalf  of  ap- 
pellant this  fact  was  sought  to  be  proved  by  this  witneeSi  but, 
on  objection  by  the  state,  was  rejected.    This  was  error.    His 
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eomplicity  in  the  robbery  was  kept  prominently  before  the 
jury  throughout  the  trial.  This  tended  clearly  to  affect  and 
impair  the  force  of  his  testimony.  Proof  of  his  acquittal 
would  have  tended  to  place  him  in  a  much  more  favorable 
light  before  the  jury,  and  it  was  of  the  greatest  importance 
to  appellant  that  this  should  be  so.  When  the  credibility 
and  standing  of  a  witness  have  been  attacked  by  evidence 
that  he  had  been  charged  with  an  infamous  crime,  it  certainly 
is  admissible  to  prove  his  acquittal  of  that  charge. 

Appellant  introduced  portions  of  the  testimony  of  Dick,  the 
party  charged  to  have  been  robbed,  taken  before  the  examin- 
ing court,  for  the  purpose  of  contradicting  or  impeaching  him. 
The  state  was  permitted  to  introduce  the  whole  of  his  evi- 
dence taken  on  said  trial.  This  testimony  is  not  set  out  in 
the  bill  of  exceptions,  and  it  is  therefore  impossible  for  us  to 
tell  whether  it  was  or  was  not  erroneously  admitted:  Willson's 
Criminal  Statutes,  sees.  2868,  2616.  If  this  testimony  was 
necessary  to  explain  or  throw  light  upon  that  portion  of  the 
evidence  used  to  discredit  the  witness,  it  was  clearly  admit- 
Bible. 

For  the  purpose  of  contradicting  the  witness  Goode,  the 
itate  introduced  bis  testimony  taken  in  the  same  examining 
court.  Objections  were  based  upon  Goode's  denial  of  the  cor- 
rectness of  the  record  offered,  and  his  statement  that  it  was 
Use;  that  he  had  not  read  it  before  signing  it;  and  that,  had 
it  been  read  to  him,  he  would  have  declined  to  sign  it  This 
testimony  was,  it  seems,  totally  at  variance  with  his  evidence 
on  the  final  trial.  For  the  purpose  for  which  it  was  used, 
this  testimony  was  correctly  admitted. 

On  hia  cross-examination  appellant  was  made  to  answer 
that  he  had  been  previously  arrested  for  burglary,  robbery, 
and  theft.  Exceptions  were  reserved.  A  defendant  may 
testify  in  his  own  behalf,  and  this  though  he  may  remain 
unpardoned  for  conviction  of  an  infamous  crime:  WiUiam$ 
T.  8taU,  28  Tex«  Grim.  App.  801;  Shannon  v.  Siate^  28  Tex« 
Crim.  App.  474;  Newman  v.  People^  68  Barb.  630;  Morgan  v* 
8taU,  86  Tenn.  472;  Wharton's  Criminal  Evidence,  9th  ed., 
sec  429.  He  may  be  contradicted,  impeached,  and  sustained 
in  the  same  manner,  and  occupies  the  same  place,  and  is  to 
be  treated  as  other  witnesses:  McFadden  v.  States  28  Tex. 
Crim.  App.  241;  Huffman  v.  State,  28  Tex.  Crim.  App.  174; 
Qtttntona  v.  StaU,  29  Tex.  Crim.  App.  401 ;  25  Am.  St  Rep. 
730;  Mendet  y.  State,  29  Tex.  Crim.  App.  608;  WhiU  v.  StaU, 


82  Jackson  v.  Statb.  [Texas, 

SO  Tex.  Crim.  App.  652;  Ferguson  y.  State,  81  Tex.  Crim. 
Rep.  93.    He  need  not  testify — ^is  not  compelled  to  do  so — ^bat 
when  he  does  his  credibility  is  subject  to  like  attacks  as  other 
witnesses.    Mr.  Wharton  says:  *'  It  has  been  ruled  also  that  to 
affect  his  credibility  he  may  be  asked  whether  he  has  been  in 
prison  on  other  charges":  Wharton's  Criminal  Evidence,  482, 
••■^  and  note  5;  MeOarry  v.  PeopU,  2  Lans.  227;  Brandon  ▼. 
PeopUy  42  N.  Y.  265;  Connors  v.  People,  50  N.  Y.  240;  People 
V.  Casey,  72  N.  Y.  393;  Qwintana  v.  State,  29  Tex.  Crim.  App. 
401;  25  Am.  St.  Rep.  780;  MeFadden  v.  State,  28  Tex.  Crim. 
App.  241.    In  Peck  v.  State,  86  Tenn.  259,  the  supreme  court 
of  Tennessee  said:  *^  Surely  the  courts  would  be  slow  to  place 
a  construction  upon  an  act  of  the  legislature  (if  there  were 
room  for  construction)  that  would   allow  a  witness  to  be 
sworn,  and  give  his  testimony  against  that  of  a  good  and  true 
man,  when  the  state's  attorney  knows  and  is  ready  to  prove 
him  wholly  devoid  of  moral  sense  and  utterly  unworthy  of 
belief,  and,  at  the  same  time,  prevent  the  state  from  showing 
the  character  of  the  witness  as  affecting  his  credit.     Under 
this  act  a  man  repeatedly  convicted  of  the  crime  of  perjury 
can  go  before  the  jury,  in  a  community  where  he  is  unknown, 
and,  with  a  good  manner  and  fair  exterior,  give  evidence  in 
bis  own  behalf  and  the  state  remain  powerless  to  impeach 
him,  if  the  position  contended  for  were  tenable.     Prior  con- 
viction  of  an  infamous  crime  does  not  incapacitate  him  as  a 
witness."     He  may  be  asked  '*  whether  he  has  suborned  tes- 
timony in  the  particular  case,  and  whether  he  has  been  con- 
cerned in  other  crimes,  part  of  the  same  system":  Wharton's 
Criminal  Evidence,  432,  and  notes. 

The  decisions  are  practically  harmonious  to  the  effect  that 
the  defendant  as  a  witness  occupies  the  same  position  as  any 
other  witness;  is  liable  to  be  cross-examined  as  to  any  mat- 
ter pertinent  to  the  issues  of  the  trial;  may  be  oontradicted, 
impeached,  and  sustained  as  any  other  witness,  and  is  sub- 
ject to  the  same  tests:  See  Qaintana  v.  State,  29  Tex.  Crim. 
App.  401;  26  Am.  St.  Rep.  780,  for  collated  authorities.  This 
court,  after  mature  deliberation,  held  that  the  credibility  of  a 
witness  can  be  attacked  by  evidence  that  he  has  been  charged 
with  the  commission  of  an  infamous  offense,  or  that  he  has 
been  arrested  for  a  crime  involving  legal  and  moral  turpi- 
tude: Carroll  v.  StaU,  82  Tex.  Crim.  Rep.  481;  40  Am.  St 
Rep.  786;  Qoode  v.  State,  82  Tex.  Crim.  Rep.  506;  Lights  v. 
State,  21  Tex.  Crim.  App.  308.    See,  alsoi  People  ▼•  Eodrigo, 
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t9  Ca\.  601;  HbHtn^rooreft  y.  SUUeJSS  Ark.  887.  The  status  of 
(he  accused  as  a  witness  being  determined  and  fixed  as  other 
wiinesaes,  it  would  follow,  under  the  rule  laid  down  in  the 
Carroll  case,  that  he  is  subject  to  the  same  rules  and  tests. 
The  deciBions  are  hardly  reconcilable  upon  any  other  theory. 
Again,  every  witne^  is  presumed  to  be  truthful.  This  pre* 
sumption,  like  all  presumptions,  may  be  overcome.  This 
presumption  applies  alike  to  all  the  witnesses  who  testify. 
It  would  hardly  be  asserted  that  the  presumption  of  truth- 
fulness does  not  apply  to  the  accused,  for  this  would  abrogate 
the  rule  that  he  stands  upon  the  same  equality  with  the 
other  witnesses.  If  he  is  presumed  untruthful  it  would  be 
wholly  unnecessary  to  attack  his  credibility,  and  his  evidence 
would  be  wholly  unnecessary  and  worthless,  and  the  statute 
authorizing  his  testimony  *^^  worse  than  foolishness.  Or, 
if  he  be  exempt  from  the  same  attack  as  the  other  witnesses, 
then  to  that  extent  the  presumption  of  truthfulness  becomes 
conclusive,  and  therefore  binding  upon  the  courts  and  juries. 
The  law^  however  humane  in  guarding  the  rights  of  the  ac« 
cosed  while  on  trial,  certainly  did  not  intend  to  clothe  the 
presumption  of  his  truthfulness  in  any  particular  with  an 
unapproachable  and  inviolable  sanctity.  Again,  it  is  per- 
missible, when  tending  to  establish  identity,  intent,  or  to  de- 
velop the  res  gesUs^  to  prove  contemporaneous  crimes.  And 
this  may  also  be  done  when  the  object  is  to  show  system: 
Hennessey  v.  StaU^  28  Tex.  Crim.  App.  840;  Wharton's  Crim- 
inal Evidence,  9th  ed.,  38.  These  matters  may  be  shown  by 
any  competent  evidence  or  witness^^ven  by  the  defendant 
hirosell  In  such  state  of  case,  the  purpose  of  such  proof 
must  be  explained  to  the  jury  in  the  charge  of  the  court.  It 
would  seem  that  when  such  evidence  is  admitted  for  the 
purpose  indicated  the  charge  limiting  its  purpose  is  required 
in  order  to  prevent  a  conviction  of  an  offense  for  which  the 
accused  is  not  then  being  prosecuted.  So,  if  the  accused  is 
required  to  testify  to  such  facts,  either  as  original  evidence 
or  to  aflfect  his  credit  as  a  witness,  the  court  should  give  ap. 
propriate  instructions  and  inform  the  jury  as  to  the  purpose 
of  admitting  the  testimony.  When  such  testimony  is  sought 
only  for  the  purpose  of  impugning  the  standing  of  the  wit- 
ness,  and  is  denied  by  him,  the  answer  is  usually  binding, 
and  the  party  eliciting  the  answer  is,  in  general,  precluded 
from  contradicting  the  witness  as  regards  that  particular 
question.     As  was  said  in  Carroll  v.  StaiSt  82  Tex.  Crim. 

Br.  BSP.,  you  XLVIL-t 
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Rep.  43 1,  40  Am.  St.  Rep.  786:  ^'It  is  also  to  be  observed 
that  when  a  witness  is  asked  a  question  which  tends  to  dis- 
grace him,  and  he  answers  that  question,  the  cross-examining 
party  iS|  in  general,  bound  by  the  answer,  if  collateral  to  the 
issue  and  only  going  to  the  credit  of  the  witness,  for  ta 
admit  contradicting  evidence  would  raise  collateral  and  inde- 
pendent issues  not  relevant  to  the  main  question":  1  Oreen* 
leaf  on  Evidence,  465;  Best  on  Evidence,  100;  2  Phillips  on 
Evidence,  950.  The  evidence  was  correctly  admitted,  and 
the  court  in  the  charge  properly  limited  it  to  the  office  and 
purpose  for  which  it  was  admitted. 

The  court  should  have  omitted  the  charge  given  in  relation 
to  the  use  of  deadly  weapons.  This  means  of  oommitting 
the  robbery  was.  not  averred. 

The  judgment  is  reversed  and  the  cause  remanded. 

Hurt,  P.  J.,  concurs.        


Mb.  Justiob  Sdckins  diasented,  and  aaid:  "  While  I  agree  to  the 
tioa  of  the  case  apon  the  other  grounds,  I  am  nnable  to  ooncnr  with  iAnm 
majority  of  the  oeart  in  h<dding  that,  when  the  defendant  takes  the  stand 
In  his  own  behalf,  he  thereby  sabjects  himself  to  oross-e lamination  to  tho 
■ame  extent  and  in  the  same  manner  as  any  other  witness.  I  readily  oon* 
aede  he  may  be  oross-ezamined  as  to  all  matters  connected  with  the  offense 
charged,  or  as  to  crimes  contemporaneous  or  connected  by  system  with  th« 
one  under  investigation;  but  I  deny  the  right  of  the  state  to  go,  under 
claim  of  attacking  his  credibility,  into  the  witness'  past  life,  and  bring  be* 
fore  the  jury  charges  and  convictions  having  no  relation  to^  nor  connectioa 
with,  the  present  charge.  To  admit  testimony  of  the  character  above  men- 
tioned is  to  strip  the  defendant  of  the  presumption  of  innocence  the  law  ha« 
heretofore  thrown  about  him,  and  renders  his  conviction  a  certainty  in  oases 
where  doubt  might  otherwise  exist.  I  have  no  doubt  as  to  the  oorrectnei» 
of  the  rule  which  permits  a  witness  testifying  for  or  against  another  persoa 
charged  with  crime  to  be  examined  as  to  his  past  life,  so  far  as  it  may  throw 
light  on  his  present  character  for  truth.  The  jury  should  know  his  mir- 
roundings  and  connections  to  properly  weigh  his  testimony:  Carroll  t. 
Staie,  32  Tex.  Orim.  Rep.  431;  40  Am.  St.  Bep.  786.  There  is,  however^  a 
manifest  difference  as  to  result  between  the  ordinary  witness  and  the  defend- 
ant witness.  The  ordinary  witness  has  but  his  credibility  at  stake.  Proof 
of  his  past  life  can  alone  affect  that.  But  the  defendant  witness  has  at 
•take  not  only  his  credibility,  but  his  liberty  or  life,  and  the  testimony, 
under  this  role  of  the  court,  may  not  only  break  down  his  credibility,  but 
take  away  his  life  also.  Nor  does  it  follow,  if  such  testimony  is  not  admit- 
ted, that  the  presumption  of  truthfulness  will  sarround  the  accused.  On 
the  contrary,  there  is  no  possibility  of  the  jury  forgetting  that  defendant 
is  profoundly  interested  in  the  cause,  with  every  incentive  to  oonoeal  th« 
truth  if  it  is  against  himself;  and  defendant  necessarily  labors  under  a  dis- 
advantage that  can  attend  no  other  witness.  For  these  reasons  I  do  not 
think  the  mlt  in  the  Carroll  case  should  be  extended  to  defendants  testi- 
fy ingi** 
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WmnBass— iMPXAaHifXHT  or  OoDSFBNDANT.~On«  of  two  indioted  per- 
noa  testifying  in  beball  of  hie  oodefendant  may  be  impeached  like  any 
•yier  witneea:  8taU  t.  Hardin,  46  Iowa,  623;  26  Am.  Rep.  174w 

WiTBiaSBB — iMFBACHMBNT—SwORir  STATnUNTB  BkIORB  CoiCMnTIllO 

llAaisriuTi» — ^In  some  jnriedictione  it  in  eetablished  tbat  a  depoaition  taken 
Wore  a  committing  magiatrate  is  receivable  ae  original  eTidence  on  the 
trial  of  the  aeeneed  for  the  alleged  crime  to  discredit  the  witness  who  made 
it  vithoat  eross-ezamining  him  concerning  its  Extended  note  to  AUenY* 
SkA,  73  Am.  Dec  768.  A  witness  may  be  impeached  by  showing  that  he 
Bsde  statemente  before  the  grand  jury  contradictory  of  hia  evidence  on  the 
trial:  Bippef  v.  Stale,  29  Tex.  App.  37. 

WmiBBKs  — -  Impbachmbitt  of  Defsndakt  Tbstiftino  is  His  Own 
BiBALr. — A  peraon  accnsed  of  crime  testifying  in  his  own  behalf  is  subject 
to  be  contradicted,  diepnted,  or  impeached  the  same  aa  any  other  witneas: 
State  J,  Duncan.  7  Waab.  336;  38  Am.  St.  Rep.  888,  and  extended  note. 
See  the  extended  notes  to  CommomoeaUh  ▼•  NkhoUt  19  Am.  Rep.  348^  and 
State  V.  WhUe,  27  Am.  Rep.  140. 

WmiBssBs — Dbfbmdant  as— Impbaohmxnt— Pbbvious  Conviotiov  of 
Gum. — A  defendant  who  becomea  a  witness  in  hia  own  behalf  is  to  be 
treated  as  any  other  witness,  and.  the  record  of  his  conviotion  of  a  former 
fslony  is  competent,  when  introdnoed,  to  affect  his  credibility:  Stater.  Nd^ 
•Mb  88  Mo.  414;  State  v.  McOmre^  16  R.  I.  23;  State  ▼.  Sauer^  42  Minn. 
258^  See,  alao,  the  extended  notes  to  State  v.  White,  87  Am.  Rep.  140,  and 
ilfliv.  Staie,  7S  Am.  Dec.  776. 
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[SI  TBXAS  CBDCIHAL  RXFOBIS,  887.) 

IvMonnaT— iDKfnFiGATioir. — ^An  indictment  charging  the  aoonsed  with 
"playing  cards  in  a  honse  for  retailing  spiritaons  liquors**  is  sufficiently 
identified  if  the  names  of  the  parties  and  the  proper  number  of  the  bill 
is  stated,  although  the  minutes  of  the  court  in  which  the  indictment 
was  first  presented  show  that  he  waa  charged  with  playing  cards  in  n 
public  plaoe. 

QuiciMAi.  Law— Judicial  KNOvrLBDGB.— The  district  oonrt  is  not  charged 
with  judicial  knowledge  that  a  crime  named  in  an  indictment  was  com- 
mitted in  an  incorporated  town  or  city  if  such  fact  is  not  alleged  therein, 
mat  that  the  city,  if  one  is  named,  is  incorporated,  nor  that  a  justice  of 
the  peace  resides  therein,  so  as  to  require  it  to  transfer  the  ease  to  the 
JQstiee's  instead  of  the  county  court,  within  the  meaning  of  a  statute 
requiring  the  district  court  to  transfer  oases  beyond  its  jurisdiction,  in* 
volving  crimes  committed  in  incorporated  cities  and  towns^  to  a  justice 
of  the  peace,  if  there  is  any  therein. 

(kODXAL  Law— JnBUDionoir.— If  the  district  court  transfers  n  ease  to  the 
eonnty  court  having  jurisdiction  to  try  the  offense  named,  the  jurisdic- 
tion €A  the  latter  oourt  to  try  that  particular  case  cannot  be  impeached 
in  any  way. 

IVMBB — DiBQUAUlTCATiONS. — That  the  same  question  of  law  arises,  or  the 
ohaiscter  of  fiMts  is  involved  in  two  prosecutions,  does  not 
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qualify  »  Judge  from  sitting  in  one  by  reason  of  lilfl  having  been  oonnt  j 
attorney  in  the  other. 
OiMiKa — ^PuBUO  Houss.— Ths  Olobroom  of  a  Privats  Ikoorforatbd 
Social  Club,  in  which  liquors  are  sold  only  to  members,  and  the  re- 
ceipts used  only  to  keep  up  and  replenish  the  stock  of  liquor  for  th« 
dub^  is  not  a  "public  house'*  nor  a  "house  for  retailing  spirituons 
liquors'*  within  the  meaning  of  a  statute  imposing  a  fine  on  any  person 
who  plays  any  game  of  cards  in  such  house. 

Cratn,  Kleberg  &  Orimes,  for  the  appellant. 

R.  L,  Henry f  asaistant  attorney  general^  for  the  respondent. 

*^^  Hurt,  P.  J.  By  indictment,  presented  in  the  district 
court,  appellant  was  charged  with  playing  cards  at  a  house 
for  retailing  spirituous  liquors.  Before  he  was  arrested  the 
indictment  was,  by  order  of  the  district  judge,  transferred  to 
the  county  court.  Appellant,  having  been  arrested  under 
process  issuing  from  the  county  court,  was  tried  in  that  court 
and  convicted.  He  moved  to  quash  the  indictment,  on  the 
^ound  that  the  entry  on  the  minutes  of  the  district  court 
showed  that  he  was  charged  with  playing  cards  in  a  publio 
place,  while  the  offense  named  in  the  indictment  itself  is 
playing  '^*  a  game  with  cards  at  a  house  for  retailing  spir- 
ituous liquors.  The  matter  presents  simply  a  question  of 
identifying  the  indictment;  and  the  names  of  the  parties,  and 
the  proper  number  of  the  bill  being  stated,  there  was  no  error 
in  refusing  to  quash. 

By  plea  to  the  jurisdiction  appellant  urged  that,  as  the 
offense  was  committed  in  the  incorporated  city  of  Cuero,  and 
there  was  a  justice  of  the  peace  in  said  city,  the  cause  should 
have  been  transferred  to  such  justice  for  trial,  and  that  the 
county  court  had  no  jurisdiction  to  try  it;  and  in  support  of 
this  contention  he  cites  article  436  of  the  Code  of  Criminal. 
Procedure.  The  decisions  of  this  court  settle  this  question. 
The  district  judge  is  not  charged  with  judicial  knowledge 
that  the  offense  was  committed  in  an  incorporated  town  or 
city — that  fact  not  being  alleged  in  the  indictment — ^nor  that 
a  city,  if  named,  is  incorporated,  nor  that  a  justice  resided  in 
such  city.  When  the  district  judge  has  transferred  the  cause 
to  the  county  oourt,  and  that  court  has  jurisdiction  to  try  for 
the  offense  named,  the  jurisdiction  of  that  court  to  try  the 
particular  cause  cannot  in  any  way  be  impeached:  Patterson 
Y.  State,  12  Tex.  Crim.  App.  222;  Temple  v.  8taU,  15  Tex. 
Crim.  App.  804;  49  Am.  Rep.  200. 

A  question  of  the  disqualification  of  the  county  judge  le 
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try  ihia  case  was  raised  by  proper  plea.  The  contention  le 
thai  be,  while  county  attorney,  filed  a  complaint  against  cer* 
tain  parties,  charging  them  with  pursuing  the  occupation  of 
selling  spirituous,  vinous,  and  malt  liquors  without  first  ob- 
taining a  license;  that  this  was  in  the  same  building  in  which 
the  offense  charged  in  this  indictment  was  committed,  the 
question  material  in  both  cases  being  whether  liquor  was 
retailed;  that  the  facts  are  identical,  and  identically  the 
same  question  arises  in  both  cases.  There  was  no  error  in 
overruling  the  plea.  That  the  same  question  of  law  arises, 
w  the  same  character  of  facts  are  involved,  in  two  prosecu* 
tions,  does  not  disqualify  a  judge  from  sitting  in  one  by  rea^ 
son  of  his  having  been  county  attorney  in  the  other. 

A  serious  and  much-vexed  question  arises  on  the  facts  and 
the  charge  of  the  court  in  this  case.  The  facts  are  undis- 
puted. Appellant  played  a  game  of  cards  in  the  clubroom 
of  a  building  known  as  '' Turner  Hall,"  situated  in  Cuero,  on 
the  date  named  in  the  indictment.  The  building  is  occupied 
and  controlled  by  the  Cuero  German  Turnverein,  a  private 
corporation  chartered  under  the  general  laws  of  the  state. 
By  the  terms  of  its  charter,  the  purposes  of  the  association 
are  expressed  to  be:  *'  Mental,  moral,  and  physical  improve- 
ment of  the  stockholders,  their  families,  «nd  others;  to  pro* 
mote  generally  the  diffusion  of  the  knowledge  of  literature, 
the  arts  and  sciences,  and  to  encourage  social  and  friendly 
intercourse."  Under  the  by-laws  members  are  elected  by 
ballot.  Members  have  a  right,  with  their  families,  to  visit 
the  hall,  take  part  in  all  festivities  of  the  association,  and 
introduce  strangers  as  guests.  The  name  and  residence  of  a 
guest  must  be  entered  •^^  on  the  guest-book,  with  the  name 
of  the  member  introducing  him,  who  will  be  held  responsible 
for  his  good  conduct.  A  person  who  has  sojourned  in  Cuero 
thirty  days  cannot  be  introduced  as  a  guest  unless  he  has 
made  application  for  membership.  The  fee  for  membership 
is  ten  dollars.  In  addition,  an  assessment  of  fifty  cents  per 
month  from  each  member  is  levied  to  meet  the  expenses  of 
the  association,  and  provide  for  the  comfort  and  pleasure  of 
the  members.  The  employees  in  charge  of  the  bar,  or  the 
messenger  of  the  same,  are  positively  forbidden  to  receive  any 
money  from  others  than  members.  The  management  of  the 
hall,  bar,  and  grounds  is  under  the  director  elected  for  that 
purpose.  The  capital  stock  of  the  association  is  fixed  at  four 
thousand  dollars,  divided  into  ten-dollar  shares.     Such  are 
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the  purposes  and  management  of  the  association^  as  exhibited 
by  its  charter  and  bylaws.  The  building  we  have  mentioned 
consists  of  a  large  hall,  a  stage,  and  a  clubroom  in  the  base- 
ment The  hall  is  used  for  theatricals,  private  parties, 
dancing,  conventions,  and  lectures.  The  best  people  of  the 
community  go  there  to  listen  and  attend  public  and  private 
dances  and  ice-cream  festivals.  Hall  rent  is  charged  to  pro- 
fessional troupes,  and  nominal  rent  to  private  parties.  The 
theatricals  and  conventions  and  the  hall  rent  are  the  chief 
income  of  the  association.  The. clubroom  contains  all  the 
fixtures  and  appliances  of  a  first-class  barroom — counter, 
glasses,  ice-chest,  billiard-table,  etc.  The  supply  of  spirit- 
uous, vinous,  and  malt  liquors  for  the  exclusive  use  of  the 
members  is  kept,  and  sold  only  to  members  by  the  drink,  by 
the  steward,  at  five  and  ten  cents  per  drink,  which  is  either  paid 
in  money  or  charged  to  the  member  and  collected  at  the  end 
of  the  month.  The  money  thus  paid  by  members  is  paid  by 
the  steward  into  the  general  fund  of  the  association,  but  is 
chiefiy  used  in  replenishing  the  stock  of  liquors.  The  bar 
is  run  at  a  loss,  it  not  being  the  intention  to  run  the  bar  for 
profit  or  to  conduct  the  same  as  a  business  or  calling,  but 
simply  for  the  convenience  of  members.  The  steward  has 
strict  instructions  from  the  directors  not  to  sell  liquors  to  any 
stranger  for  any  consideration.  Such  instructions  are  rigidly 
observed,  but  sometimes  members  buy  liquor  at  the  bar  and 
take  it  away  on  a  waiter,  and  the  steward  does  not  know 
what  becomes  of  the  liquor;  and  it  may  thus  happen  that  at 
times  strangers  get  liquors,  but  they  do  not  buy  or  purchase 
them.  The  liquors  are  principally  sold  to  members  on  Sun* 
day,  and  at  night  on  week-days.  More  is  sold  on  Sunday 
than  on  any  other  day.  The  billiard-table  is  used  only  by 
members,  and  no  fees  are  charged,  and  no  betting  thereoiu 
Other  tables  are  in  the  clubroom,  and  are  used  by  members 
only  for  playing  social  games  of  cards,  and  no  table  fees  are 
charged.  The  clubroom  is  also  supplied  with  the  papers, 
periodicals,  and  magazines  of  the  day,  and  some  members 
resort  there  to  read  and  converse  only..  The  room  is  orderly 
and  quiet,  and  is  visited  by  members,  who  are  the  leading 
and  best  people  of  Cuero.  The  windows  of  the  building  are 
stained,  ^''^  and  no  one  on  the  outside  can  see  what  is  going 
on  inside.  The  doors  to  the  clubroom  are  generally  closed 
during  the  performances  or  public  meetings,  and  it  is  a  pri- 
irate  place,  inasmuch  as  no  stranger  is  admitted  unless  no 
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li?e8  outside  the  city  and  is  introduced  as  a  guest  of  a  mem- 
ber, and  then  such  stranger  cannot  buy  any  liquor  at  the 
iMirof  tlie  club.  To  the  east  of  the  building  is  a  lawn,  on 
which  the  association  has  a  gymnasium.  The  lawn  is  often 
nsed  for  church  fairs  and  festivals.  During  these  festivals 
the  doors  of  the  clubroom  are  kept  closed,  and  no  one  except 
A  member  has  access  to  it.  But  the  members  do  not  stop 
playing  cards  in  the  clubroom  while  the  festivals  are  going 
on.  There  are  seventy-five  or  one  hundred  members.  The 
association  pays  no  occupation  tax  or  liquor  tax,  either  to 
the  state,  coanty,  or  city,  but  does  pay  the  United  States  rev«> 
enue  tax  as  liquor  dealer.  The  liquor  and  bar  fixtures  are 
all  the  property  of  the  association.  The  association  has  been 
conducted  as  above  since  1879. 

This  is  the  nncontradicted  testimony  of  the  steward.  The 
secretary  of  the  association  corroborated  in  every  respect  the 
testimony  of  the  steward,  and  further  testified  that  the  asso- 
ciation was  not  organized  to  evade  the  license  laws  of  the 
state.  It  is  a  social  club,  whose  members  may  indulge  in  a 
social  glass  without  resort  to  barrooms.  The  liquors  are  not 
kept  for  the  purpose  of  obtaining  revenue,  and  the  payments 
made  by  members  are  put  into  the  general  fund.  The  so- 
called  *'  bar"  is  run  at  an  absolute  loss,  the  loss  for  the  past 
year  being  about  five  hundred  dollars.  The  members  carry 
out,  in  letter  and  spirit,  the  object  of  the  corporation  as  stated 
in  the  charter. 

These  being  the  facts,  the  court  charged  the  jury,  that  it 
^  makes  no  difference,  under  the  law,  whether  the  liquors 
were  retailed  in  a  private  clubroom,  in  an  open  saloon,  or  in 
a  private  residence,  and  regardless  of  the  persons  to  whom 
or  how  the  spirituous  liquors  were  sold-^whether  to  mem- 
bers only  or  to  the  public  generally."  And  again:  "If  you 
believe  that  the  Cuero  German  Turnverein  is  an  incorporated 
institution  under  the  laws  of  this  state,  and  in  that  case,  if 
10,  it  becomes  an  artificial  person,  and  can  own  and  hold, 
buy  and  sell,  property  as  individuals;  and  if  you  further 
believe  .  •  .  •  that  such  turnverein  kept  and  dispensed  spir- 
itQons  liquors,  through  an  agent,  janitor,  or  a  steward,  to 
individual  persons,  and  that  said  liguors  were  paid  for  in 
money  or  charged  to  the  individuals,  then  the  acts  of  the 
body  corporate,  through  its  agent,  janitor,  or  steward,  and 
the  individual,  in  dispensing  and  obtaining  the  liquors,  consti- 
tute a  sale  and  purchase  under  our  law,  regardless  of  whether 
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the  individual  is  a  member  of  the  incorporated  body  or  not.'^ 
The  charge  was  excepted  to  on  the  ground  that  it  was  errone- 
ous in  defining  a  house  for  retailing  spirituous  liquors.  The 
effect  of  the  court's  charge  was  to  tell  the  jury  to  convict 
appellant  on  the  facts  in  evidence,  and  the  question  for  us 
to  determine  is,  Do  the  acts  show  a  violation  of  the  statute? 
^''^  The  playing  at  a  game  of  cards  being  an  admitted  fact,, 
the  question  is  narrowed  to  this:  Was  the  clubroom  in  ques- 
tion a  house  for  retailing  spirituous  liquors  within  the  mean* 
ing  of  article  355  of  the  Penal  Code?  That  article  reads: 
^  If  any  person  shall  play  at  any  game  with  cards  at  any 
house  for  retailing  spirituous  liquors,  storehouse,  tavern,  inn» 
or  any  other  public  house,  in  any  street,  highway,  or  other 
public  place  •  ...  he  shall  be  fined."  The  next  succeeding 
article  is  explanatory,  and  reads:  "All  houses  commonly 
known  as  public,  and  all  gaming-houses  are  included  within 
the  meaning  of  the  preceding  article.  Any  room  attached 
to  such  public  house  and  commonly  used  for  gaming  is  also 
included,  whether  the  same  be  kept  closed  or  open.  A  pri* 
vate  room  of  an  inn  or  tavern  is  not  within  the  meaning  of 
public  places,  unless  such  room  is  commonly  used  for  gam- 
ing; nor  is  a  private  business  office  or  a  private  residence  to 
be  construed  as  within  the  meaning  of  the  public  house  or 
place;  provided,  said  private  residence  shall  not  be  a  house 
for  retailing  spirituous  liquors." 

We  have  no  decision  in  Texas  upon  the  question,  nor  do 
we  find  any  decisions  of  other  states  directly  in  point.  There 
is  a  line  of  decisions,  however,  which  serves  to  illustrate  and 
throw  light  upon  the  subject.  In  Maryland  the  statute 
(Laws  1866,  c.  66)  provides  that  '*  no  person  in  this  state 
shall  sell,  dispose  of  ...  .  any  spirituous  liquors  •  ...  or 
beer  .  •  •  •  on  the  Sabbath  day,"  and  a  penalty  was  fixed* 
The  officers  of  a  corporation  known  as  the  Concordia  were  in- 
dicted for  selling  beer  on  Sunday.  The  purpose  and  man- 
agement of  the  Concordia  were  in  all  respects  the  same  as 
that  of  the  Turnverein  in  this  case.  It  was  admitted  that 
one  Springer,  a  member,  at  the  time  and  place  alleged,  called 
for  a  glass  of  beer  in  the  usual  way,  was  served  by  the  stew- 
ard, drank  it  then  and  there,  and  paid  five  cents  therefor^ 
that  being  the  price  fixed  by  the  corporation.  The  supreme 
court  of  that  state  say:  ''We  are  all  of  the  opinion  that  the 
transaction  was  not  a  sale  of  beer  to  Springer  within  the 
intent  and  meaning  of  the  statute The  act  has  no  ap» 
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plication  to  a  case  like  tba  present^    ^^The  license  laws 
irbich  forbid  the  sale  or  barter  of  spirituous  or  fermented 
tiquoTS  without  a  license  have  ne^r  been  construed  as  ap- 
plicable to  a  social  club We  think  it  clear  that  no 

license  is  required,  for  the  reason  that  such  a  transaction  is 
not  a  sale  within  the  meaning  of  the  license  lawa  Such  a 
transaction  is  not  a  barter  or  sale  in  the  way  of  trade":  Seim 
T.  StaU,  65  Md.  566;  39  Am.  Rep.  419. 

In  Massachusetts  the  defendant  was  charged  with  keeping 
and  maintaining  a  common  nuisance,  to  wit,  '*a  tenement 
used  for  the  illegal  keeping  and  illegal  sale  of  intoxicating 
liquors."  The  supreme  court  said:  ^*  If  the  liquors  really  be- 
longed to  the  members  of  the  club,  and  had  been  previously 
purchased  by  them  or  on  their  account  of  '**  some  person 
other  than  the  defendant,  and  if  he  merely  kept  the  liquors 
for  them,  and  to  be  divided  among  them  according  to  a  pre- 
viously arranged  system,  these  facts  would  not  justify  the 
jury  in  finding  that  he  kept  and  maintained  a  nuisance 
within  the  meaning  of  the  statute  under  which  he  is  in- 
dicted. There  would  be  neither  selling  nor  keeping  for 
sale."  **  If  the  whole  arrangement  was  a  mere  evasion,  and 
the  substance  of  the  transaction  was  a  lending  of  money  to 
the  defendant,  that  he  might  buy  intoxicating  liquors  to  be 
afterward  sold  and  charged  to  the  associates,  or  if  he  was  au- 
thorized to  sell,  or  did  sell,  or  keep,  any  of  the  liquors,  with 
the  intent  to  sell  to  any  persons  not  members  of  the  club,  he 
might  well  be  convicted.  This,  however,  would  be  a  question 
not  of  law,  but  of  fact ":  Commonwealth  v.  Smithf  102  Mass. 
147. 

In  the  case  of  Commonwealth  v.  Pomphret^  137  Mass.  664, 
50  Am.  Rep.  340,  the  complaint  was  for  keeping  liquors  with 
intent  unlawfully  to  sell  the  same.  The  trial  judge  charged 
as  follows:  ''If  the  association  of  persons,  of  whom  defend- 
ant was  one,  owned  a  quantity  of  liquors,  whicli  they  kept 
under  an  arrangement  to  furnish  them  in  such  quantities  as 
might  be  required,  to  be  drank  on  the  premises,  to  such  mem- 
bers of  the  association  as  should  call  for  them,  in  return  for 
checks  which  represented  certain  values,  and  which  were  ob- 
tained from  the  defendant,  as  a  steward  of  the  association, 
and  were  paid  for,  when  obtained,  at  the  price  they  purported 
to  represent,  and  defendant  was  one  of  the  persons  keeping 
these  liquors  for  said  purpose,  and  was  personally  in  charge 
of  tbemi  furnishing  them  in  return  for  said  checks,  the  jury 
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may  find  that  said  liquors  were  kept  by  bim  for  unlawful 
sale."  The  supreme  court  said:  *' One*  inquiry  always  is, 
whether  the  organizatioflf  is  bona  fide  a  olub  with  limited 
membership,  into  which  admission  cannot  be  obtained  by 
any  person   at  his  pleasure,  and  in  which  the  property   is 

actually  owned  in  common Oraff  y.  EvanSy  8  Q.  B. 

Div.  373,  was  decided  on  the  ground  that  there  was  no  trans- 
fer of  a  special  interest,  as  all  members  of  a  club  were  own- 
ers in  common,  and,  as  the  club  was  a  bona  fide  club,  the 
furnishing  of  liquors  to  a  member  was  not  a  sale  within  the 

meaning  of  the  English  licensing  act The  ruling  and 

instruction  in  this  case  seemed  to  us  to  assume  that  this  was 
a  bona  fide  club,  that  the  liquors  were  owned  in  common  by 
the  members,  that  they  were  furnished  only  to  members, 
and  they  were  kept  by  the  defendant  as  one  of  the  members 
and  as  steward  of  the  association.  It  does  not  appear  in  the 
exceptions  in  what  manner  new  members  were  admitted,  ex- 
cept that  they  paid  an  admission  fee  of  one  dollar,  but  we 
cannot  assume  that  any  person  could  join  the  association  at 
his  pleasure;  and  the  ruling  and  instructions  are  not  pat 
upon  the  ground  that  there  was  evidence  that  this  was  an 
association  open  to  anybody  at  a  price.  On  the  assumptions 
upon  which  we  understand  the  instructions  to  proceed,  we 
think  '^^  that,  under  the  decision  in  Commonwealth  v.  Shdth^ 
102  Mass.  147,  it  was  not  competent  for  the  jury  to  find  the 
defendant  guilty.'' 

In  a  later  case  in  the  same  state,  the  instruction  of  the 
trial  judge  was  to  the  efiect  that  if  the  club  was  a  bona  fide 
olub,  and  the  liquors  owned  in  common  by  the  menbers,  and 
the  members,  on  receiving  liquors,  gave  money  in  return,  it 
would  not  be  a  sale  within  the  meaning  of  the  statute;  but  if 
this  is  a  mere  device  to  cheat  the  government  out  of  its 
license  fees,  and  prevent  the  due  execution  of  the  law,  it  is 
not  a  protection,  and  the  defendant  does  not  act  with  impu- 
nity. The  supreme  court  held  that  the  charge  correctly  pre- 
sented the  law:  Commonwealth  v.  Ewig,  145  Mass.  119. 

In  a  case  before  the  supreme  court  of  New  York,  the  prin- 
ciples enunciated  in  the  foregoing  cases  were  approved,  and 
the  cases,  with  many  others  to  the  same  efiect,  were  cited. 
However,  in  the  case  before  the  court,  the  facts  did -not  bring 
|t  within  the  rule.  The  ball  given  by  the  club  was  not  con- 
fined to  the  members,  inasmuch  as  the  tickets  were  sold  to 
any  one  who  would  buy,  and  the  liquors  were  indiscriminately 
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idd  to  persona  admitted,  and  desiring  them.    ^The  Aoademj 

of  Music,"  Bald  the  court,  **  ceased  to  be  a  private  clabhouse 

for  the  period  during  ivhich  the  ball  continued,  the  entrance 

to  nhich,  and    privileges  therein,  were  not  confined    to  its 

membera  and   their  guests  in  the  proper  and  legal  sense  of 

that  term":    Circle  Franeaii  d$  VHarmonie  v.  French^  44 

Hun,  123. 

In  Virginia  a  statute  (Acts  1889-90,  p.  242,  et  seq.)  pro- 
nded  thai  ^^  no  person,  corporation,  company,  firm,  partner- 
ship, or  association  shall,  within  the  limits  of  this  state, 
engage  in  the  business,  sell,  or  ofier  to  sell,  ardent  spirits," 
without  first  having  obtained  a  license.  It  was  further  pro- 
vided that  *'  any  person,  club,  or  corporation  desiring  to 
carry  on  the  business  of  a  retail  liquor  merchant  and  also 
that  of  a  barroom  shall  obtain  a  separate  license  for  each." 
The  Piedmont  Club  was  indicted  for  selling  liquor  without 
license.  It  was  conceded  that  it  was  a  bona  fide  club,  organ- 
ised for  the  purpose  of  evading  the  law.  None  but  members 
or  invited  guests  are  entitled  to  the  privileges  of  the  club, 
and  no  person  not  a  member  is  permitted  to  pay  for  either 
Ibod  or  drink.  The  money  received  from  the  liquors  goes 
into  the  general  fund,  which  is  again  used  to  replenish  the 
stock.  No  profit  is  made  on  the  liquor.  The  supreme  court 
said:  *^What  is  complained  of  as  an  unlawful  selling  is 
nothing  more  than  an  equitable  mode  by  which  the  cost  of 
the  liquor  used  by  members  is  divided  among  them  in  pro- 
portion to  the  quantity  that  each  one  uses If  there 

can  be  said  to  have  been,  in  the  strictest  or  most  technical 
sense,  a  sale  at  all,  it  was  not  such  a  sale  as  the  statute  con- 
templates. The  defendant  club,  in  dispensing  liquors  to  or 
at  the  expense  of  its  members,  was  not  engaged  in  carrying 
on  the  business  of  selling  •**  liquor":  Piedmont  Club  v.  Con^ 
monvffolth^  87  Va.  640.  In  a  recent  case  the  supreme  court 
of  South  Carolina  reviewed  the  above  cases,  and  approved 
them:  Columbia  Club  v.  McMasUr,  35  S.  G.  1;  28  Am.  St 
Rep.  826. 

To  the  same  effect  are  the  cases  of  Tennessee  Club  v.  Dwyer^ 
11  Lea,  452;  47  Am.  Rep.  298;  Barden  v.  Montavia  Club,  10 
Mont.  830;  24  Am.  St  Rep.  27.  From  these  cases  the  principle 
is  dedacible  that  the  distribution  of  liquors  by  a  bona  fide 
club  among  its  members  is  not  a  sale,  within  the  inhibition 
of  a  liquor  law,  even  though  the  person  receiving  the  liquor 
^fe  money  in  return  for  it    It  is  otherwise,  however,  where 
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Buch  club  is  simply  a  device  resorted  to  as  a  means  of  evad- 
ing the  statate:  See  Columbia  Club  v.  McMoBter^  35  S.  C  1; 
28  Am.  St.  Rep.  826;  Am.  &  Eng.  Ency.  of  Law,  tit.  ''Intoxi- 
cating Liquor." 

The  case  of  Richart  v.  People^  79  III.  85,  is  often  cited  to 
support  the  converse  of  th9  above  proposition.     The  facts 
there  made  a  case  totally  dissimilar  to  those  we  have  re-> 
viewed  and  the  one  at  bar.    The  members  did  not  own  the 
liquors,  although  they  claimed  to  own  them.    The  money 
received  went  to  the  pretended  treasurer,  who  rendered  no 
account  to  the  members.     Any  one  could  become  a  member 
by  paying  a  dollar.    The  court  correctly  held  that  the  jury 
were  warranted  in  finding  it  a  mere  device  to  evade  the  law. 
The  case  does  not  conflict  with  those  above.    The  case  of 
Marmont  v.  State^  48  Ind.  21,  directly  conflicts   with  the 
cases  we  have  reviewed.    It  was  there  distinctly  held  that 
the  delivery  by  the  club,  through  its  agent,  of  beer,  which 
was  the  common  property  of  the  society,  to  a  member  of  the 
society,  upon  credit  or  for  cash,  and  which  thereby  became 
the  separate  property  of  the  member,  was  a  sale,  within  the 
meaning  of  the  statute  of  that  state.     So,  in  Alabama,  it  was 
held  that  such  a  transaction  was  a  sale:  Martin  v.  State^  59 
Ala.  34.    To  the  same  effect  seems  the  opinion  in  the  case  of 
Chesapeake  Club  v.  StatCy  63  Md.  446,  by  Alvey,  C.  J.,  and 
Judges  Stone  and  Irving  concurring.    In  the  same  case,  how- 
ever, Judge  Bryan  delivered  an  opinion,  concurred  in  by 
Judges  Yellott  and   Robinson,  reasserting  the  doctrine  in 
Seim  V.  State^  55  Md.  566,  39  Am.  Rep.  419,  and  holding 
that  "if,  in  this  case,  the  whisky  and  beer  which  the  appel- 
lant was  charged  with  keeping  was  kept  for  the  purpose  of 
furnishing   to  its  members  under  the  circumstances  above 
stated,  there  would  be  no  violation  of  the  statute."     The 
statute  referred  to  prohibited  any  person,  company,  or  cor- 
poration, or  association  from  depositing,  or  having  in  posses- 
sion, any  liquors,  with  intent  to  sell  the  same.     The  local 
option  law  was  in  force  where  the  offense  was  alleged  to  have 
been  committed.    The  circumstances  of  the  transaction  in 
question  were  not  unlike  the  one  before  this  court  in  any 
essential  particular. 

We  are  of  the  opinion  that,  upon  authority  and  reason,  it 
must  be  held,  under  the  facts  of  the  present  case,  the  trans- 
action was  not  a  sale  of  the  liquor  in  the  way  of  trade, 
and  that  neither  the  associatioUi  its  ''*  memberS|  nor  its 
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steward  were  engaged  in  the  occupation  of  eelllng  liquors. 
If  this  be  true,  was  the  clubroom  a  place  for  retailing  liquors? 
''To  retail,"  in  this  oonnection  must  mean  "  to  sell  in  small 
qaantities."  **A  house  for  retailing"  must  mean  ^*a  house 
where  the  liquors  are  sold  in  small  quantities  in  the  way  of 
tnde."  Again,  oar  statutes  regulating  the  sale  of  spirituous 
liquors  recognize  the  distinction  between  selling  liquors  at 
retail  and  otherwise  as  an  occupation.  It  is  very  clear,  both 
from  the  decisions  we  have  cited  and  our  statutes,  that  the 
elob,  its  members,  or  steward  are  not  engaged  in  the  occu- 
pttion  of  selling  liquors  in  quantities  less  than  one  quart. 
In  the  case  made  by  the  facts  it  is  equally  clear  that  no 
question  of  evasion  of  the  laws,  or  of  a  device  to  conceal  the 
teal  objects,  purposes,  and  acts  of  the  association,  arises  in 
this  ease.  The  dispensing  of  liquors  to  the  members  is  but 
incidental,  and  for  the  purpose  of  adding  to  the  pleasure  and 
comfort  of  ibe  members.  Again,  reference  to  the  statutes 
•hows  that  the  places  and  houses  named,  and  those  intended 
to  be  embraced,  are  all  **  public."  The  statute  contemplates 
public  houses  and  public  places.  Was  the  clubroom  of  the 
MBociation  either?  None  but  members  and  their  guests  could 
enter  there  or  share  its  privileges.  So  long  as  this  rule  was 
enforced  it  was  not  public,  and  the  evidence  shows  that  the 
nde  was  strictly  observed.  We  conclude  that  the  evidence 
does  not  show  that  defendant  played  cards  at  a  house  for 
ntajling  spirituous  liquors^  within  the  meaning  of  the  statute. 
^0  judgment  is  reversed  and  cause  remanded. 

Judges  all  present  and  concurring. 


Ii  tn  Oass  of  Wkiien  r.  Staie,  88  Tex.  Orim.  Repw  8M,  Winten  was 
^e^ieted  and  oonTioted  in  the  lower  ooarfe  of  nuUwfaliy  playing  a  game  of 
^vda  ia  a  pnblic  plaoe^  to  wit,  a  honae  for  retailing  spiritaoaa  liquors.  II 
W  ihown  at  the  trial  that  aQob  playing  waa  done  in  the  clnbroom  of  an 
^■Mrporafeed  aocial  elnb^  where  liqnor  belonging  to  the  clnb  was  sold  only 
te  BMrnbera,  the  reoeipti  being  luied  to  replenish  the  stook  of  liqoors  for 
the  daU  It  was  held  on  appeal,  on  the  authority  of  the  prinoipal  oase, 
te  the  oonTiocton  waa  not  soatainod  by  the  evidenoew 

In  the  ease  of  Orami  v.  Staie,  83  Tex.  Orim.  Rep.  627,  under  an  indictment 
kf  ^ying  earda  in  a  "pnblio  plaee^**  il  wae  shown  on  the  trial  that  the 
Mrd  piayinf  took  plaee  in  the  dubrooms  of  an  incorporated  oommereial 
•Ivb^  orgaaiaed  fer  the  eneooragement  of  public  enterpriaea»  to  which,  ez« 
tiflen  apseial  oeoasinns,  only  members  or  invited  gneate  had  aooessi  that 
■•  gambling  waa  permitted,  and  that  the  card  playing  consisted  only  of 
fMMs  for  amusement  among  the  members  and  guests,  on  occasions  other 
te  when  the  public  waa  admitted.    On  an  appeal  from  a  Terdiot  of  con- 
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▼lotion,  the  appellate  ooart  held  that  the  Tordiot  mml  be  set  aside,  ■•  anoli 
rooms  were  not  a  "  pablic  house  "  within  the  meaning  of  the  statute. 

Eyidbnoi — Jddioial  Nonoi — Ikcx>rporatkd  Grnis. — The  sitoation, 
boundaries,  powers,  and  jurisdiction  of  cities  created  by  statute  will  btt 
judicially  noticed  by  the  courts  of  the  state:  Extended  note  to  Lanftaar  ▼• 
MesUer,  89  Am.  Dec  667,  680.  Acts  creating  municipal  corporations  are  pub- 
lic acts,  of  which  courts  will  take  judicial  notice:  Prell  ▼.  McDonald,  7  Kan. 
426;  12  AuL  Rep.  423;  bnt»  where  every  locality  of  two  hundred  inhabitants 
may  incorporate  itself  as  a  town,  the  courts  will  not  take  judicial  notice  of 
such  incorporation:  Temple  v.  Staie^  15  Tex.  Ct  App.  304;  40  Am.  Rep.  200^ 
and  note. 

JUDGES^DlSQUALIFIOATION.^PBKyiOUS    CONKKOnON   WITH  LtTIGATIOVs 

See  the  notes  to  3b  parte  ffarrU,  23  Am.  St  Rep.  650,  and  Roy  ▼.  Horslqf^ 
25  Am.  Rep.  540.  Acting  as  advocate  and  giving  counsel  in  a  matter  is 
good  cause  of  disqualification  of  a  judge  in  a  case  arising  out  of  such  matter 
after  his  appointment  as  a  judge:  Ifoees  v.  Julian,  45  N.  H.  52;  84  Am.  Deo. 
114;  Newcome  ▼.  Lighi,  58  Tex.  141;  44  Am.  Rep.  604. 

Absooiatioms— Skllino  Liquobs  IK  Social  Clubs. — ^The  distribution  of 
liquors  at  cost  by  a  bona  fide  unincorporated  social  dub  to  its  members  is 
not  a  sale  for  which  a  license  can  be  required,  under  a  general  liquor  law 
not  specially  mentioning  such  clubs:  Columbia  Club  v.  McMatter,  35  8.  O.  1| 
88  Am.  St  Rep.  826,  and  note.  To  the  same  e£Fect  see  Bardm  r.  Monitmm 
Club^  10  Monk  390;  24  Am.  St  Rep.  27,  and  extended  nota. 


Jones  v.  State. 

(S8  TlXAi  CBDOirAL  REPOBIB,  492.) 

ImTBUcnoKB — All  Issubs  Mcjbt  bb  Pbbskntbd.— Whatever  may  be  tiis 
views  entertained  by  a  court  as  to  the  truth  or  falsity  of  evidenoo 
adduced,  it  is  incumbent  on  it  to  charge  the  jury,  under  appropriate 
instructions,  on  the  law  applicable  to  every  phase  of  the  testimonjr 
adduced  on  the  trial. 

HoMioiDB — Insult  to  Fbhalx^Mahslauohtbil — ^Undera  statute  provid- 
ing that  "Insulting  words  or  oonductof  the  person  killed  toward  m 
female  relative  of  the  party  guilty  of  the  homicide  is  deemed  adequate 
cause  to  reduce  the  offense  from  murder  to  manslaughter,  if  the  killing 
took  place  as  soon  thereafter  as  the  party  killing  may  meet  with  the 
person  killed  after  having  been  informed  of  such  insults,"  the  law 
proscribes  no  limit  to  the  subsidence  of  the  passion  supposed  to  have 
been  engendered  by  the  information  received  up  to  the  time  of  the 
first  meeting,  provided  the  passion  is  such  as  renders  the  mind  incapable 
of  cool  reflection,  and  actually  exists  from  adequate  cause  at  the  tinte 
of  the  killing. 

Homicidb—Insult  to  Fbmalb— Manblavgrtbs.— On  a  trial  for  a  killing 
by  the  accused  upon  the  first  meeting  with  the  party  killed  after  infor- 
mation of  insulting  words  or  conduct  by  the  latter  toward  a  female 
lelative  of  the  former,  the  failure  of  the  oourt  to  submit  the  issue  of 
manslaughter  to  the  jury  is  error,  and  is  tantamount  fee  daoidiiig  the 
eztenoating  evidence  of  the  accused  against  him. 
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HbHicroB—lKsuLT  TO  Fkmali — MANSLAUGffrBB.— On  the  trial  for  «  kflling 
by  the  aocasad  oa  iho  first  mMting  with  the  deoeated  after  reoeiTing 
infonnatioa  of  inanlting  oondaot  by  the  latter  toward  a  female  relative 
of  the  focmar,  tha  faote  must  be  Tiewed  from  the  standpoint  of  the 
aoeased.  aad  if  adequate  canae  and  passion  existed  in  his  mind  hit 
srime  coald  be  of  no  higher  grade  than  manslaaghter,  although  the 
iasnlting  oondaot  bad  never  occurred,  provided  he  believed  it  had. 

Hohiodb^Insult  to  Fxmaui— Manslaughtkr— Evidbncb. — On  a  trial 
&r  murder  evidenoe  that  the  deceased  had  committed  a  rape  on  the 
wife  of  the  aoeoaed  prior  to  his  marriage  is  admissible  upon  the  issue 
of  manslanghter  raised  by  a  defense  that  the  killing  was  caused  by 
insulting  oondaot  by  the  deceased  toward  the  wife  of  the  aooused, 
both  prior  and  aabsequent  to  his  marriage. 

HoKidDB. — JuDOMxeiT  OF  Afpbllatb  Oocjbt  Rbfusimo  Bail  in  a  murder 
esse  does  not  deprive  the  accused  of  his  right,  upon  final  trial,  to  have 
sU  legitimate  iasuet  raised  by  the  evidence  passed  upon  by  the  jury, 
nor  oondnde  the  trial  court  from  submitting  to  the  jury  the  question 
of  lesser  degrees  of  homicide  than  murder  in  the  first  degree^  suggested 
by  the  evidence.  On  final  trial  the  case  must  be  tried  in  the  same 
manner  and  under  the  same  rules  of  law  as  if  it  had  never  been  before 
a  ooort  f<Hr  any  purpoee,  unless  some  question  of  evidence  ia  settled  by 
the  appellate  ooart  in  refusing  baiL 

VuEDEa—CoKDinoH  OF  MiMD  QaBffnoN  FOB  JuRT.^ Whether  the  mind 
of  the  acooaed  is  oooU  or  disturbed  and  enraged  at  the  time  of  the  kill* 
ing,  !•  a  qnaation  of  faot  and  not  of  law,  and  relates  to  the  actual  con* 
dition  of  mind  at  that  time,  and  not  to  its  status  merely  from  lapse  of 
^uiM  between  the  provooation  and  the  killing,  although  such  lapse  of 
time  may  enter  into  the  case  as  a  fact  to  be  determined  by  the  jury. 

*••  Davxdsok,  J.  Appellant  was  convicted  of  murder  in 
the  first  degree,  his  punishment  being  assessed  at  a  life  term 
in  the  penitentiary.  In  extenuation  of  the  homicide  he 
introduced  evidence  to  show  the  killing  occurred  on  account 
of  insulting  conduct  toward  his  wife.  In  this  connection 
u  was  testified  by  the  wife  of  the  accused  that  while  she  was 
*  widow,  and  prior  to  her  marriage  with  appellant,  the  de« 
oeased,  W.  G.  Veal,  approached  her  bed  and  had  enforced 
Mxual  intercourse  with  her;  that  deceased,  subsequent  to 
her  marriage  to  appellant,  visited  her  home,  knocked  at  the 
door,  and  was  admitted  by  the  servant  girl;  and  upon  another 
occasion  visited  her  house.  Both  visits  occurred  in  the 
Absence  of  her  husband.  Testifying  in  regard  to  the  former 
Tisit,  Mrs.  Jones  said:  *' Captain  Veal  came  in  and  spoke  to 
me.  I  don't  remember  what  he  said.  I  suppose  he  said, 
*0ood  morning,'  or  'Good  evening.'  I  stood  up  and  said, 
*Wbat  do  you  come  here  for?  You  know  you  are  not  wel- 
come in  my  house.'  He  did  not  leave  then  right  away. 
I  do  not  know  what  he  said,  exactly.    I  kept  insisting  and 
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tried  to  drive  Mm  or  kept  trying  to  get  *•*  Mm  to  go 

away,  saying  I  did  not  want  him  there,  or  something  like 
that  He  turned  as  if  he  would  go,  but  stood  a  moment,  and 
then  he  came  toward  ma.  He  came  toward  me  just  this 
way,  with  his  arms  stretched  out.  [Witness  stood  up  and 
showed  how  it  was.]  I  said,  *  Don't  you  come  here.  Captain 
Veal.  You  forget  where  you  are.  You  forget  that  I  have  a 
husband  to  protect  me.'  He  turned  and  left  the  room."  In 
reference  to  the  second  visit,  she  stated:  *' About  eight  years 
ago  he  came  to  my  house  again This  was  in  the  day- 
time, too,  but  I  do  not  know  what  time  in  the  day,  or  the 
date.  I  was  in  the  kitchen  then,  busy  at  work.  One  of  my 
little  children  came  into  the  kitchen,  and  said,  '  Mamma, 
there  is  a  gentleman  at  the  door.'  I  went  out  there  without 
knowing  or  dreaming  who  it  waa  He  was  standing  in  the 
front  door,  and  I  only  went  as  far  as  the  back  door,  and  I 
saw  him  there,  and  I  said,  'What  do  you  come  here  for? 
You  know  it  makes  me  miserable  to  see  you.  You  know 
better  than  to  come  to  my  house.'  It  seems  to  me  that  he 
said  something,  but  I  do  not  remember  what  it  was.  I 
think  he  remarked  that  he  was  taking  a  walk,  and  thought 
he  would  come  in  and  see  how  I  was  getting  along,  or  some* 
thing  like  that  He  did  not  make  any  movement  or  gesture 
toward  me,  but  turned  and  left  the  house." 

About  a  year  before  the  homicide  these  matters  were  com- 
municated to  the  appellant  by  his  wife,  and  produced  a 
decided  and  marked  impression  upon  his  mind  and  life,  as 
testified  by  the  wife,  and  thenceforward  his  life  and  conduct 
underwent  a  great  change.  Speaking  of  the  effect  of  her 
communication  to  her  husband,  she  testified,  that  *^  Dr.  Jones 
was  terribly  shocked  and  distressed  when  I  told  him  the 
story.  He  said,  ^My  God  I  How  could  it  be  true?  How 
could  it  have  happened?'  He  said,  *If  an  archangel  had 
told  me  I  could  not  have  believed  it.  I  could  not  have 
believed  anybody  on  earth  but  yourself.'  He  did  not  sleep 
any  more  that  night  that  I  know  of.  I  saw  what  effect  it 
had  on  him,  and  I  saw  that  he  was  so  distressed  I  regretted 
telling  him.  I  did  not  sleep  any  more  myself.  I  always 
felt  as  if  I  could  not  die  satisfied,  and  could  never  be  utterly 
happy  until  I  did  tell  him.  I  told  him  that  I  could  not 
have  died  satisfied  without  telling  him.  These  things  have 
been  the  subject  of  discussion  between  Dr.  Jones  and  myself 
often,  both  in  the  daytime  and  night,  but  mostly  at  nighty 
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u  he  is  away  in  the  dajtime  most  all  the  time.  He  could 
neyer  apeak  of  it  without  almost  crying  like  a  child.  It 
aloiost  unmans  hiai.  He  was  nervous  and  restless.  He  did 
not  sleep  well  at  night.  He  was  just  mortified  and  dis- 
tressed  more  than  he  could  bear,  almost.  I  have  noticed  the 
expression  of  his  eyes  when  he  would  speak  about  it.  He 
always  had  a  troubled  and  sad  look  and  expression.  Ha 
always  seemed  terribly  grieved  over  it     He  has  not  hardly 

teemed  like  the  same  man  since All  of  this  was  not 

his  way  of  doing  before  I  told  him/* 

^*  While  there  is  more  of  this  same  character  of  evidence, 
we  have  quoted  enough  to  illustrate  the  question  in  regard  to 
the  failure  of  the  court  to  instruct  the  jury  upon  the  princi* 
pies  of  manslaughter,  and  his  refusal  to  give  special  instruc- 
tions asked  in  this  respect.    There  is  a  serious  conflict  in  the 
testimony  as  to  whether  appellant  had  ever  met  deceased 
prior  to  the  killing,  after  being  informed  of  his  conduct  to* 
ward  Mrs.  Jonea    Evidence  was  also  introduced  tending  to 
show  that  appellant  killed  Veal  because  of  reasons  and  mo- 
tives other  than  the  insulting  conduct  toward  his  wife.     In 
regard  to  the  condition  of  appellant's  mind  at  the  tinju  of  the 
homicide,  the  testimony  is  also  conflicting.    It  was  stated  by 
sooie  of  the  witnesses  that  he  was  very  much  excited^  while 
others  testified  that  he  was  not  more  so  than  a  slayer  would 
Qsoally  be  when  a  homicide  had  been  committed.    There 
was  a  conflict  in  the  evidence  in  regard  to  these  various 
issaes.    In  such  state  of  case  it  is  the  duty  of  the  court  to 
instruct  the  jury  in  regard  to  the  law  applicable  to  the  issues 
tiiQs  presented,  leaving  the  weight  of  testimony  and  the  cred- 
ibility of  the  witnesses  to  be  decided  by  the  jury.     Whatever 
may  be  the  views  entertained  by  a  court  as  to  the  truth  or 
tilsity  of  evidenoe  adduced,  it  is  incumbent  on  him  to  charge 
the  jury,  under  appropriate  instructions,  the  law  applicable 
to  every  phase  of  the  testimony  adduced  on  the  trial.     This 
is  expressly  commanded  by  the  statute.    To  hold  otherwise 
would  authorize  the  trial  judge  to  submit  the  law  applicable 
oqIj  to  such  evidence  as  he  might  deem  worthy  of  credit, 
discarding  such  as  he  believed  unworthy  of  credence,  and 
often,  doubtless,  thus  impressing  the  minds  of  the  jurors  with 
the  fact  that  the  testimony  was  fabricated  or  false,  and  in 
this  way  it  would  be  used  strongly  against  the  accused  by 
the  jury.    The  only  safe  rule  is  to  follow  the  statutory  law  of 
the  state  in  all  criminal  trials. 
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Under  our  statate,  "  insulting  words  or  conduct  of  the  per- 
son killed  toward  a  female  relative  of  the  party  guilty  of 
the  homicide"  is  deemed  adequate  cause  to  reduce  a  homi- 
cide from  murder  to  manslaughter:  Pen.  Code,  art.  697,  subd. 
4.  In  such  state  of  case  it  is  further  provided  that  "  it  must 
appear  that  the  killing  took  place  immediately  upon  the  hap- 
pening of  the  insulting  conduct  or  the  uttering  of  the  insult- 
ing words,  or  so  soon  thereafter  as  the  party  killing  may 
meet  with  the  person  killed  after  having  been  informed  of 
such  insults."  We  are  dealing,  in  this  case,  only  with  that 
clause  of  the  statute  which  reduces  the  homicide  to  man« 
slaughter  when  the  killing  occurs  upon  the  first  meeting 
after  the  party  killing  has  been  informed  of  the  insulting 
conduct  on  the  part  of  the  party  killed.  It  will  be  borne  in 
mind  that  subdivision  1  of  article  694,  which  provides  *'that 
the  provocation  must  arise  at  the  time  of  the  commission  of 
the  offense,  and  that  the  passion  is  not  the  result  of  a  former 
provocation,"  has  no  application  to  the  case  in  hand.  The 
insulting  conduct  ^**  did  not  occur  in  the  presence  of  Jones. 
He  was  informed  of  it,  and  in  such  state  of  case  he  could  kill 
as  soon  as  he  should  meet  Veal  after  learning  of  the  conduct^ 
and  be  guilty  of  no  higher  crime  than  manslaughter,  pro- 
vided the  other  constituent  elements  of  that  offense  were 
present.  As  was  correctly  said  by  Presiding  Judge  White  in 
Eane$  v.  Stale,  10  Tex.  Grim.  App.  421 :  **  Up  to  the  time  of  his 
first  meeting,  the  law  prescribes  no  limit  for  the  subsidence  of 
the  passion  supposed  to  be  engendered  by  the  information 
received."  The  length  of  time  in  such  state  of  case  does  not 
control  the  condition  of  the  mind.  If  the  killing  takes  place 
on  the  first  meeting,  then  it  is  true  in  this,  as  in  all  other 
-cases,  that  in  order  to  reduce  the  offense  to  manslaughter  it 
Is  necessary  not  only  that  the  adequate  cause  (insulting 
words  or  conduct)  existed  to  produce  anger,  rage,  resentment^ 
or  terror  in  a  person  of  ordinary  temper  sufficient  to  render 
the  mind  incapable  of  cool  reflection,  but  such  state  of  mind 
must  actually  exist  at  the  time  of  the  commission  of  the 
offense:  Pen.  Code,  arts.  693,  602.  *'  There  must  exist,  not 
only  the  adequate  cause,  coupled  with  the  defendant's  knowl- 
edge of  its  existence,  but  the  disturbed  condition  of  the  mind^ 
and  the  necessary  passion  must  also  exist,  in  order  to  reduce 
the  killing  from  murder  to  manslaughter":  Masne  v.  States 
80  Tex.  Crim.  App.  64.  *' Adequate  cause,'*  unattended  by 
the  requisite  "passion  "  rendering  the  mind  incapable  of  oool 
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reflection,  may  become  •videnoe  of  highly  probatird  force, 
ihowing  murder  upon  express  malice.    So,  in  this  case,  the 
coart,  having  failed  and  refused  to  instruct  the  jury  in  re* 
gard  to  the  insulting  conduct,  left  this  evidence  bearing  alone 
apon  the  question  of  murder.    It  then  may  have  become  evi- 
dence of  a  most  cogent  nature  tending  to  show  the  killing  to 
have  been  upon  express  malice;  and  the  evidence  adduced 
and  relied  on  by  him  to  mitigate  his  crime  and  punishment 
was  resolved  adversely  to  him  by  the  action  of  the  court 
refusing  to  submit  the  issue  of  manslaughter.    The  truth  or 
probable  truthfulness  of  his  extenuating  evidence  was  thue 
decided  against  him  by  the  court.     If  the  insulting  conduct 
toward  Mra.  Jones  by  Veal  was  the  real  cause  of  the  homi- 
eide,  or  there  was  a  reasonable  doubt  of  that  fact,  and  the 
killing  occurred  at  the  first  meeting  after  the  accused  had 
been  informed  of  such  conduct,  and,  at  the  time  of  the  kill- 
ing, appellant's  mind  was  in  such  a  stete  of  anger,  rage,  or 
resentment  as  to  render  it  incapable  of  cool  reflection,  then 
his  offense  would  be  of  no  higher  grade  than  manslaughter. 
This  would  be  the  case,  although  such  insulting  conduct  had 
never  occurred,  provided  appellant  actually  believed  it  had. 
The  homicide,  on  the  trial,  must  be  viewed  from  the  stand- 
point of  the  accused.    The  facts  and  circumstances  should 
be  analyzed  and  passed  upon  as  they  were  viewed  by  him  at 
the  time  he  acted  upon  them.     If^  in  this  case,  appellant 
believed  the  insulting  conduct  communicated  to  him  by  his 
wife  actually  occurred,  as  detailed  ^*^  by  her,  then  to  his 
mind  such  conduct  was  a  reality,  and  the  charge  should 
have  been  so  framed  as  to  submit  this  important  issue  to  the 
jury.     Men  often  act  upon  the  most  important  affairs  and 
interesto  in  life   upon   mistekes  of  fact.     They  often  risk 
honor,  reputation,  fortune  and  life  upon  mistakes  of  fact; 
of  course,  believing  at  the  time  they  are  not  mistaken.    The 
guilt  of  the  accused  party,  in  such  state  of  case,  should 
not  depend  upon  the  existence  or  nonexistence  of  the  fact 
itself,  but  upon  the  circumstances  as  they  appeared  to  and 
were  understood  by  him  at  the  time  of  his  acting  upon  them. 
Such  questions  are  matters  of  fact  to  be  solved  by  the  jury 
tinder  appropriate  instructions.    That  the  insulting  conduct 
had  or  had  not  occurred  would  have  been  immaterial  if  she 
had  so  informed  Jones,  and  he  believed  her.    If  the  jury 
should  believe  that  Mrs.  Jones  informed  her  husband  of  the 
coaduct  of  deceased  toward  her,  and  that  his  passions  were 
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thereby  aronsed  to  tae  extent  of  renderiag  his  mind  incapable 
of  cool  reflection^  and  that,  while  his  mind  was  thus  inflamed, 
he  shot  and  killed  Veal  upon  first  meeting  with  him  after 
receiying  such  information,  his  offense  would  be  of  no  higher 
grade  than  manslaughter.  A  solution  of  this  question  ad- 
versely to  appellant  would  require  a  verdict  of  murder  against 
him. 

But  it  may  be  contended  that  Veal's  conduct  toward  Mrs. 
Jones  was  not  *'  insulting/'  within  the  meaning  of  the  stat- 
ute. To  determine  whether  this  conduct  was  or  was  not 
insulting,  all  the  testimony  bearing  on  that  subject,  or  in 
any  manner  relating  to  it,  should  be  looked  to,  including  the 
rape  alleged  to  have  been  perpetrated  upon  her  by  Veal  prior 
to  her  marriage  to  appellant.  This  conduct  tends  to  charac- 
terize the  meaning,  purpose,  and  object  of  bis  visits  to  her 
residence  subsequent  to  the  marriage.  Considered  alone, 
and  apart  from  the  rape,  said  visits,  acts,  and  conduct,  as 
above  stated,  may  be  of  doubtful  import.  But,  taken  in  con- 
nection with  the  rape  sworn  to  by  Mrs.  Jones,  its  character 
is  determined  and  fixed.  If  her  relation  of  these  matters  is 
true — and  its  truth  or  falsity  is  a  question  of  fact  for  the  jury, 
and  not  this  court  in  this  proceeding — ^it  would  be  reasonable 
and  natural  for  appellant,  believing  the  truth  of  her  state- 
ments,  to  presume  that  the  visits  of  deceased  to  his  wife  were 
for  the  purpose  of  gratifying  his  lustful  desires.  We  have 
held  the  rape  occurring  before  her  marriage  with  appellant 
could  not  be  relied  upon  to  reduce  the  homicide  to  man- 
slaughter; but  we  have  not  held  that  such  rape  could  not  be 
looked  to  for  the  purpose  of  giving  character  to  his  conduct 
toward  Mrs.  Jones  occurring  after  marriage. 

Again,  it  may  be  urged  that  all  the  facts,  those  relating  to 
the  rape  as  well  as  those  occurring  when  deceased  visited 
Mrs.  Jones  after  marriage,  were  before  this  court,  and  bail 
refused,  and  therefore  the  court  did  not  err  in  refusing  to 
instruct  the  jury  in  regard  to  the  law  applicable  to  man- 
slaughter.  However  plausible  this  may  appear,  it  is  wholly 
^*^  untenable,  and  is  a  very  startling  proposition.  Carried 
to  its  logical  conclusion  and  final  analysis,  the  trial  court, 
the  facts  being  the  same,  should  not  submit  the  law  appli- 
cable to  murder  of  the  second  degree;  and  a  refusal  of  bail 
by  this  court  would  preclude  every  issue  save  murder  of  the 
first  degree.  While  murder  of  the  second  degree  and  man- 
slaughter may  be  suggested  by  the  evidence,  this  court  may 
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neyertbeless  be  conyinced  that  the  accused  is  guilty  of  mur- 
der of  the  first  degree,  and  therefore  refuse  bail.  But  it  cer* 
tainly  would  not  follow  that,  in  such  state  of  case,  the  jury 
woald  have  no  right  to  pass  upon  the  issues  thus  presented 
on  a  final  trial.  The  opinion  of  this  court,  refusing  bail,  la 
not  conclusiye  upon  these  matters,  nor  does  it  preclude  the 
tccused  from  the  right  to  have  them  submitted  to  a  jury  for 
their  determination,  when  suggested  by  the  evidence.  Nor 
can  the  opinion  of  this  court  in  such  a  state  of  case  be  sub* 
etitnted  for  that  of  a  jury  whose  province  it  is,  under  the  law, 
to  pass  upon  the  credibility  of  the  witnesses  and  the  weight 
of  the  testimony.  That  this  proposition  is  correct  is  estab- 
lished by  the  fact  that  the  almost  universal  practice  of 
appellate  courts  is  to  refrain  from  commenting  upon  evi- 
dence refusing  or  granting  bail  on  appeal.  This  practice  or 
role  is  founded  upon  the  highest  grounds  of  right  and  pro- 
priety, because  such  comments,  if  indulged,  would  reflect 
the  opinion  of  the  court  in  regard  to  the  facts,  and  might 
inaproperly  influence  the  jury  upon  the  final  trial  of  the 
cause. 

In  this  connection,  and  bearing  upon  this  subject,  Judge 
Moore,  in  Ex  parte  MUler,  41  Tex.  214,  said:  '^And  as  we  are 
not  authorized  to  analyze  and  weigh  the  testimony  to  ascer- 
tain and  determine  whether  it  preponderates  in  favor  of  or 
against  appellant;  nor  can  we  speculate  as  to  the  conclusion 
to  which  the  jury  may  come  if  the  case  was  submitted  to 
them  on  the  evidence  in  the  record  before  us;  and  since, 
whatever  may  be  the  conclusion  which  should  be  reached  by 
those  whose  duty  it  may  be  to  decide  it,  when  appellant's 
gnilt  or  innocence  (or,  if  guilty,  the  degree  of  his  guilt) 
comes  to  be  finally  determined,  a  careful  examination  of  the 
record  does  not  authorize  us,  in  view  of  the  conflict  in  the 
evidence  as  to  the  condition  of  appellant's  mind  at  the  time 
of  the  homicide,  to  say  that  the  proof  of  his  guilt  of  a  capital 
offense  is  evident,  we  must  hold  that  he  is  entitled  to  bail." 
Such  also  has  been  the  practice  of  this  court  and  its  prede- 
cessor, the  court  of  appeals.  If  the  opinion  of  the  appellate 
court  refusing  bail  must  conclude  the  trial  court  with  respect 
to  the  propriety  of  submitting  lesser  degrees  of  homicide  than 
murder  in  the  first  degree,  though  other  degrees  be  suggested 
by  the  testimony,  then  why  not  permit  a  full  discussion  of  the 
eridence  by  the  appellate  court?  Why  refrain  from  such  dis- 
cossioQ?   By  reference  to  the  remarks  of  Judge  Moore  it  will  be 


54  JoNBS  V.  Statk.  [Taxafly 

eeen  that  the  rule  is  fully  recognized  that,  whatever  may  be  the 
opinion  of  the  court,  district  or  appellate,  with  reference  to  the 
*••  guilt  or  degree  of  guilt  of  the  party  applying  for  bail, 
upon  final  trial  the  case  must  be  tried  in  the  same  manner 
and  under  the  same  rules  of  law  as  if  it  had  never  been  before 
a  court  for  any  purpose,  unless  some  question  of  evidence  is 
settled  by  the  court  on   appeal   for  bail.    In  other  words, 
every  grade  of  crime,  from  murder  in  the  first  degree  to  negli- 
gent homicide,  if  suggested  by  the  evidence,  must,  by  proper 
instructions,  be  submitted  to  the  jury.    A  doctrine  more  sub- 
versive of  our  law,  more  alarming  in  its  tendency,  and  more 
fatal  to  that  bulwark  of  Anglo-Saxon  liberty,  the  jury  system, 
eould  not  be  suggested  than  that  this  court  could  settle  ques- 
tions of  fact  for  the  jury,  or  that  the  opinion  of  this  court 
must  be  taken  as  final  against  the  accused — be  substituted 
for  that  of  the  jury.     Illustrative  of  the  fallacy  of  such  a 
doctrine,  a  case  may  be  supposed  wherein  the  accused,  under 
an  indictment  charging  him   with   murder,  prosecutes  his 
appeal  from  a  refusal  of  bail,  and,  the  judgment  being  af- 
firmed, the  court  refuses  on  a  final  trial  to  submit  only  the 
law  applicable  to  murder  of  the  first  degree.     His  complaint 
that  murder  of  the  second  degree  is  suggested  by  the  evi- 
dence, and  the  law  applicable  thereto  should  also  be  given  in 
charge  to  the  jury,  is  met  by  the  proposition  that  the  appel- 
late court  has  settled  this  question  adversely  to  him,  and  the 
•charge  is  therefore  refused.     The  latter  proposition  being  cor- 
rect, it  would  then  be  useless  for  him  to  urge,  under  the  con- 
stitution and  laws,  that  he  had  the  right  to  be  tried  on  the 
facts  by  a  jury,  for  the  reason  that  this  court  has  settled  the 
evidence  against  him.    Whatever  may  be  the  views  of  a  court 
as  to  the  weight  of  the  evidence  or  the  credibility  of  the  wit- 
nesses, such  court  cannot  deprive  the  accused  of  the  right  of 
a  trial  by  jury. 

In  defining  "cooling  time,"  the  court  charged  the  jury: 
*'  On  the  other  hand,  if  the  design  to  unlawfully  kill  has  its 
inception  and  origin  in  an  inflamed  and  excited  mind,  yet  if 
there  be  sufficient  time  for  the  passion  to  subside  and  for 
reason  to  interpose,  and  a  homicide  be  committed  in  pursu- 
ance of  a  design  thus  previously  conceived,  the  ofiense  is 
murder  upon  express  malice,  and  therefore  murder  of  the 
first  degree."  In  applying  the  law  to  the  facts  in  this  oon- 
nection,  the  following  charge  was  given:  *'0r  if,  after  con- 
sidering the  evidence,  you  shall  believe  that  the  defendant 
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ooncrived  a  denign  to  nnlawfully  kill  the  said  Veal,  and  tbat 
at  the  time  of  the  forming  of  Buch  design  his  mind  was  not 
wdate  and  deliberate,  but  was  in  a  state  of  excitement,  and 
ehould  farther  believe  that  after  the  formation  of  such  design, 
and  before  the  killing  of  Veal,  there  was  sufficient  time,  under 
the  circumstances  of  the  case,  to  enable  the  defendant  to  re- 
flect and  consider  upon  such  design,  and  to  comprehend  the 
nature  of  the  act   and  its  probable  consequences,  and  that 
the  defendant  killed  said  Veal  in  execution  of  such  previously 
brined  design,  at   the  time  and  place  and  in  the  manner 
as  charged  in    the  indictment,   you   will  find  the  defend- 
ant ***  guilty  of  murder  of  the  first  degree,  and  assess  his 
panishment  accordingly."    These  charges  were  promptly  ex- 
cepted to,  and   proper  bills  of  exceptions  reserved  by  appel- 
lant   In  the  final  analysis  of  these  instructions  the  question 
(tf ''cooling  time"  is  made  a  matter  of  law;  that  is,  if  a  suf- 
ficient length  of  time,  under  the  circumstances  of  the  case, 
has  elapsed  for  the  mind  to  cool,  as  a  matter  of  law  it  must 
he  cool.     We  do  not  so  understand  the  law,  viewed  in  the 
light  of  oar  statutes.    The  condition  of  the  mind  at  the  time 
of  a  homicide  is  a  question  of  fact,  and  it  is  fundamental  in 
this  state  that  the  jury  should  view  the  homicide,  as  nearly 
as  possible,  as  did  the  accused  at  the  time  he  committed  the 
act    The  statute  fixes  no  time  in  which  an  excited  mind  is 
required  to  become  cool  and  sedate.     This  question  must 
depend  upon  the  facta  attendant  upon  the  particular  case. 
In  the  case  in  hand  a  disturbing  cause  of  some  character 
was  disclosed  by  the  facts;  hence  the  charge  of  the  court. 
If  it  grew  out  of  the  insulting  conduct  toward  Mrs.  Jones, 
and  the  killing  occurred  upon   the  first   meeting  with  the 
deceased  after  appellant  was  informed  of  such  conduct,  then 
the  law  has  prescribed  no  limit  for  the  subsidence  of  the  pas- 
sion supposed  to  be  engendered  by  the  information  received 
by  him  of  such  insults:  Eane$  v.  StatCf  10  Tex.  Crim.  App. 
421.     **The  controlling  question   is  whether  the  homicide 
was  the  result  of  passion  upon  adequate  cause,  or  was  done 
deliberately  and   upon  premeditated   design;   and   that   is 
always  a  question  of  fact  upon  which  the  jury  alone  may 
speak  ":  Halliburton  v.  State,  32  Tex.  Crim.  Rep.  51.    See 
also,  Utzman  v.  State,  82  Tex.  Crim.  Rep.  426.     It  is  really 
not  BO  much  a  question  of  time  in  which  the  mind  may 
become  cool  and  sedate,  as  it  is  one  of  the  actual  condition 
of  the  mind  at  the  time  the  homicide  occurs.    The  law  has 
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not  undertaken  to  prescribe  the  time  in  which  the  mind  may 
become  cool,  passing  from  a  disturbed  or  enraged  condition, 
nor  indeed  can  it  well  do  so.  This  must  depend  upon  testi- 
mony, and  not  law.  There  is,  and  should  be,  a  strong  cor- 
respondence between  the  principle  which  governs  in  regard 
to  the  provocation  and  the  extent  to  which  the  passions  are 
aroused  thereby,  on  the  one  hand,  and  that  which  applies  to 
the  duration  of  the  passion  on  the  other  hand,  and  both  must 
depend  upon  the  facts  attendant  upon  the  case  on  trial.  No 
general  rule  can  well  belaid  down  in  such  cases,  further  than 
that  it  is  a  question  of  fact  to  be  solved  by  the  jury.  Elemen- 
tary authorities  and  adjudicated  cases  agree  that  time  should 
be  allowed  in  which  the  passions  of  the  slayer  may  become 
calm,  and  the  more  rational  line  of  authority  is  to  the  effect 
that  the  question  ought  to  be  left  to  the  jury  as  to  whether 
the  mind  had  actually  become  quiet:  Ferguson  v.  State j  49 
Ind.  8S-35;  Maker  v.  People^  10  Mich.  213;  81  Am.  Deo.  781; 
Eanee  v.  Siate^  10  Tex.  Crim.  App.  421;  8  Rice  on  Evidence, 
sec.  692. 

••*  The  measure  of  responsibility  under  our  statute  is 
largely  dependent  upon  the  condition  of  the  mind  of  the 
accused  at  the  time  of  the  homicide.  If  at  the  time  of  the 
homicide  the  mind  of  the  slayer  be  calm,  sedate,  and  delib* 
•rate,  his  crime  would  be  murder  in  the  first  degree.  If,  on 
the  other  hand,  it  is  aroused  by  sudden  passion  to  the  point 
of  being  l^eyond  cool  reflection,  brought  about  by  an  adequate 
cause,  the  killing  would  usually  be  of  no  higher  grade  than 
manslaughter.  Whether  the  mind  be  cool  or  otherwise  is  a 
question  of  fact,  not  of  law,  and  relates  to  the  actual  condition 
of  the  mind,  and  not  to  its  status  merely  from  lapse  of  time: 
Eanes  v  State^  10  Tex.  Crim.  App.  421.  That  lapse  of  time  may 
enter  into  the  case  as  a  fact  may  not  be  questioned.  The 
vice  in  the  charge  is  found  in  the  fact  that  the  court  gave  as 
a  criterion  for  ascertaining  the  condition  of  appellant's  mind 
the  length  of  time  intervening  between  the  conception  of  the 
design  to  kill  and  the  date  of  the  homicide,  instead  of  the 
actual  state  of  the  mind  at  the  time  of  the  killing.  The 
instructions  given  substituted  time  for  the  actual  condition 
of  the  mind,  and  made  the  criterion  of  murder  of  the  first 
degree  depend  upon  sufficient  time  for  reason  to  resume  its 
sway,  instead  of  the  fact  that  appellant's  mind  was  cool  and 
deliberate.     The  charge  was  erroneous. 

The  judgment  is  reversed  and  cause  remanded. 
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Hurt,  P.  J.,  concurs. 

SnfKiNBy  J.y  expresses  no  cpinioiu 


CamaAh  Law— iHsxBuonom— Pbksbntins  All  UiinB.— All  law  a^ 
pliaUa  to  the  eyidence  in  the  defenee  thoi^id  be  set  forth  in  the  charge  to 
tbe  jory:  Carier  ▼.  Stale^  90  Tez.  App.  561;  28  Am.  St  Rep.  044,  and  note; 
SkUj.  8tai€^  20  Tex.  App.  236;  25~Am.  St.  Rep.  723.  On  a  trial  for  mar- 
iac  the  instmctiona  ahould  diatinctly  set  forth  the  law  applicable  to  the 
OMb  not  alooe  tho  caaa  at  made  by  the  evidence  for  the  proeecntion,  but 
the  case  ae  mada  by  all  the  e?idenoe,  and  eepeoially  the  law  applicable  to 
uj  farorabU  eyidenoe  comprising  defensive  matter  in  behalf  of  the  accused: 
Mmlf  y.  State,  2S  Tex.  App.  274;  8  Am.  St  Rep.  477,  and  note.  A  person 
cbaigad  with  murder  is  entitled  to  have  charges  given  which  correctly  state 
tbs  law  of  his  oaae,  if  they  are  supported  by  any  evidence,  however  weak, 
ianffident^  or  doubtfnl  in  credibility  it  may  be:  Oibaon  ▼.  State,  80  Ala. 
121;  18  Am.  St  Rep.  00.  See,  also^  the  note  to  Campbdl  ▼.  Commwwtallth^ 
21  Am.  St  Rep.  366. 

HoMiciDK — ^Ihsults  TO  FiKALS  Rblatitx.— Where  the  statute  provided 
tbat  "insulting  words  toward  a  female  relative"  should  be  "adequate 
crass"  to  reduoe  homicide  from  murder  to  manslaughter,  it  was  held  that 
isBslting  words  of  and  concerning  such  female  relative,  who  was  not  pres- 
•atk  was  within  the  protection  of  the  statute:  Hudmm  v.  Stlaie,  6  Tez.  Ot 
App.  565;  32  Am.  Rep.  503.  See,  also,  the  case  of  Lwff  v.  StxUe,  28  Tez. 
Appi  203;  10  Am.  St  Rep.  826^  where  this  subject  is  discussed  incidentally. 

HoMioiDB — Statb  or  MiMD— QuxBTioN  roB  Jury.— What  is  reasonable 
sr  adequate  provocation  for  such  a  state  of  mind  as  should  give  to  a  homi- 
cide committed  under  its  inflnence  the  character  of  manslaughter  is  a  ques* 
tioQ  for  the  jury:  Maker  v.  People,  10  Mich.  212;  81  Am.  Dec.  781,  and  note. 
The  question  aa  to  whether  the  act  of  killing  was  caused  by  passion  is  for 
^  jury  to  pass  upon:  Mentg  v.  Stale^  26  Tez.  App.  274;  8  Am.  St  Rep. 
477. 

Nkw  TbiaIt— CoNDVOr  of  Sbooitd  Tual.— A  new  trial  is  the  rehearing 
sf  the  caae  before  another  jury,  but  with  as  little  prejudice  as  if  it  had 
Mver  bean  heard.  It  places  the  case  exactly  in  the  position  it  occupied 
Were  there  had  been  a  trial,  and  the  party  stands  as  if  he  had  never  been 
triedi  AM  t.  HornAy,  8  Rob.  683;  41  Am.  Dec  314.  Sao  the  eztendad 
M*it»OoniiMMM«iAytT.  AmM,  4  Am.  8t  Rep.  177. 
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WflSTBBK  Union  Tblegbaph  Company  v.  Linn. 

[87  TOAB,  7.] 
A  TnUMKAPR  COBPORATIOM  OANNOT  BT  ItB  CONTRACT  PBOTKTT  ItBILF  froOi 

the  ooQsequeaoei  of  tha  negligence  of  ito  eenranti  in  failing  to  deliFor  m 
message  with  reasonable  diligence.  • 

ATblioraph  Corporation  »  oivrn  SamoiiNT  Notiob  of  the  Rblatioh* 
■HIP  of  the  person  to  whom  the  message  is  directed  and  a  person  nam«d 
thenin  when  the  message  states  that  such  person  is  very  low  and  asks 
whether  the  addressee  oan  come.  The  terms  of  such  message  notify 
the  corporation  that  he  is  seriously  interested  in  the  condition  of  the  per* 
■on  described  therein  as  being  very  low. 

Tn  Daxaobb  vob  which  a  Tblbgraph  Cobporatiov  d  Liablb  npon  fail* 
Bre  to  transmit  and  deliver  with  proper  diligence  a  message  concerning 
■iokness  or  death  are  such  as  fairly  and  reasonably  may  be  considered 
M  arising  naturally,  and  according  to  the  usual  ooursa  of  things,  frona 
a  breach  of  its  contract,  or  such  as  reasonably  may  be  snpposad  to  haTB 
be«n  in  the  contemplatioo  of  the  parties  as  a  probable  rorall  of  BBoh 
breach. 

Xblbobaph  Cobforationb— Damagbs  fob  which  bot  Liablb. — ^From  a 
message  informing  the  addressee  that  another  person  was  very  low,  and 
asking  whether  he  could  come,  a  telegraph  corporation  is  not  required 
to  understand  that  the  person  so  mentioned  may  die  before  the  message 
is  delivered,  and  that  tiie  addressee,  were  it  delivered  in  proper  tims^ 
might  answer  that  he  would  come,  and  that  upon  such  answer  th« 
faneral  would  be  postponed  until  he  could  arrive.  Hence,  the  eorpo* 
iBtion,  though  its  negligence  causes  the  nondelivery  of  the  message  at 
the  proper  time,  is  not  answerable  for  damages  arising  from  th« 
quent  inability  of  the  addressee  to  be  present  at  tha  funeral* 

FUtoTi,  HiU  &  Walton^  for  the  plaintiff  in  error. 
0$arg$  F,  PendexUr^  for  the  defendant  in  error. 
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*  Bbown,  a.  J.     H.  A.  Linn  sued  the  telegraph  oompanj 

to  recover  damages  for  mental  Buffering  alleged  to  have  been 

eansed  to  him  by  the  negligent  failure  to  deliver  in  a  reason- 

able  time  the  following  message,  which  was  delivered  to  the 

agent  of  defendant  at  Beuavides,  Texas,  January  5,  1891,  for 

tuDsmission: 

^  Bbnavides,  Texas,  January  26. 

'^To  R.  A,  Linn,  1607  Lavaca^  Awtin:  Grace  is  very  low. 

Can  you  come  and  bring  Maude? 

[sionbd]     **  Kat«." 

Petition  alleged  that  Grace  was  a  sister  to  plaintiff,  and 
that  she  died  on  the  same  day  that  the  message  was  deliv- 
tred  to  defendant's  agent  at  Benavides.  That  *'  Kate"  and 
^  Maude''  were  also  sisters  to  the  plaintiff.  That  the  mes- 
uge  was  received  by  defendant's  agent  at  Austin  over  its 
wires  at  6:30  p.  M.  on  the  day  of  its  date,  but  was  not  deliv- 
ered until  the  next  day,  the  26th,  at  9  o'clock  a.  m.,  and  soon 
after  receiving  the  said  message  he  received  from  defendant 
another  message  informing  him  of  his  sister  Grace's  death, 
when,  realizing  that  it  was  too  late  to  reach  Benavides  in  time 
for  the  funeral,  be  sent  a  message  informing  Xhe  family  that 
the  message  was  received  too  late  for  him  to  attend.  The 
petition  contained  allegations  sufficient  to  show  the  negligence 
ef  the  defendant,  ^^  and  also  the  following  specific  allega- 
tions upon  which  the  questions  involved  in  the  demurrer 
arise: 

^  Plaintiff  avers  that  if  defendant  had  promptly  delivered 
said  message  to  him  on  the  day  it  was  received,  as  was  its 
duty  to  do,  that  plaintiff  would  have  at  once  sent  a  reply 
thereto,  notifying  his  said  sister  Kate  and  his  brother-in-law, 
the  husband  of  said  Grace,  of  his  intention  to  leave  Austin  on 
the  morning  of  January  26,  1891,  for  the  purpose  of  visiting 
his  said  sister  Grace,  which  he  avers  that  he  would  have  done 
but  for  the  negligence  and  oarelessneas  of  the  defendant  as 
ibove  set  forth. 

''And  plaintiff  avers  that  had  said  message  been  promptly 
delivered  to  him  be  eould  and  would  have  left  Austin  on  the 
morning  of  January  26,  1891,  and  would  have  reached  Bena« 
^det  by  11  o'clock  on  the  morning  of  January  27, 1891.  That 
his  said  sister  Grace  was  buried  at  4:80  o'clock  on  January 
26, 1891,  but  that  if  said  telegram  had  been  promptly  deliv- 
tred  to  him  by  the  defendant,  so  that  he  would  have  the 
epportonity  of  replying  thereto  on  January  25tb|  and  of  an« 
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nouncing  his  intention  of  a  visit  to  his  said  sister  in  response 
to  said  telegram,  that  the  burial  of  said  Qrace  would  have 
been  deferred  until  the  afternoon  of  January  27,  1891,  to  en- 
able plaintiff  to  be  present  thereat. 

**  Plaintiff  further  avers  that  the  train  leaving  Austin  on 
January  26,  1891,  upon  which  he  would  have  traveled  to 
Benavides,  departed  before  the  delivery  of  said  telegram  to 
him  by  defendant,  and  that  no  other  train  left  Austin  upon 
which  he  could  have  made  the  trip  until  the  morning  of  Jan* 
uary  27th,  so  that  after  the  receipt  of  said  telegram  by  plain- 
tiff it  was  impossible  for  him  to  reach  Benavides  until  about 
11  o'clock  A.  M.  of  January  28,  1891,  to  which  time  plaintiff 
avers  it  was  impossible  to  defer  the  burial  of  his  said  sister. 

"  Plaintiff  avers  that  but  one  train  left  the  city  of  Austia 
on  January  26,  1891,  upon  which  it  was  possible  for  him  to 
make  direct  connection  with  other  lines  of  railroad  running 
between  said  city  and  the  town  of  Benavides. 

"  So  plaintiff  avers  that  on  the  delivery  of  the  said  telegram 
to  him,  and  on  the  receipt  of  another  telegram  within  one 
hour  thereafter,  informing  him  of  the  death  of  his  said  sister 
Oraoe,  he  realized  that  owing  to  the  negligence  of  the  defend* 
ant  in  failing  to  deliver  said  first  described  telegram  that  it 
would  be  impossible  for  him  to  reach  Benavides  in  time  to 
attend  the  funeral  of  his  said  sister. 

*'  Plaintiff  further  avers  that  the  said  Grace  was  his  eldest 
sister,  and  that  the  strongest  feelings  of  love  and  affection 
had  always  existed  between  them,  and  that  plaintiff  suffered 
great  mental  pain  and  disappointment  at  not  being  able  to 
attend  her  burial,  as  he  would  have  done  had  the  defendant 
promptly  delivered  the  message  sent  him  by  his  sister  Kate 
aforesaid.'' 

^^  The  defendant  filed  a  general  demurrer  to  the  amended 
petition,  and  also  six  special  exceptions,  in  which  the  matter 
of  objection  is  presented  in  different  forms,  but  are  in  sub- 
stance: 1.  That  the  message  did  not  notify  defendant  of  the 
relationship  between  plaintiff  and  **  Grace,"  the  person  re- 
ported therein  to  be  very  low,  or  that  there  was  any  relation- 
ship existing  between  them;  2.  That  the  damages  claimed 
are  not  such  as  the  parties  are  deemed  to  have  contemplated 
when  the  contract  was  made,  or  that  might  have  been  fore- 
seen as  the  probable  result  of  a  breach  of  the  contract,  and 
that  the  injury  alleged  is  not  the  proximate  result  of  the  neg- 
ligence alleged. 
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Defendant  also  pleaded  specially  that  the  oontract  entered 
into  for  sending   tlie  message  contained  this  clause:  **It  is 
agreed  betweeti  the  sender  of  the  following  message  and  this 
company  that  said  company  shall  not  be  liable  for  mistakes 
or  delays  in  the  transmission  or  delivery  of  any  unrepeated 
message,  whether  happening  by  negligence  of  its  servants  or 
otherwise,  beyond  the  amount  received  for  sending  the  same." 
Plaintiff  excepted  to  the  special  answer  of  defendant,  because 
it  could  not  by  contract  defeat  a  recovery  for  the  negligence 
of  its  servants  in  not  delivering  the  message  within  a  reason- 
able Ume,  and  the  said  plea  constituted  no  defense  to  this 
suit.    The  court  sustained  the  plaintiff's  exceptions  to  the 
answer,  and  overruled  the  defendant's  demurrer  and  excep- 
tions to  the  plaintiff's  petition. 

Upon  trial,  judgment  was  given  for  plaintiff  against  ths 
defendant,  from  which  appeal  was  taken,  and  the  court  of 
civil  appeals  affirmed  the  judgment  of  the  district  court. 

The  court  properly  sustained  the  plaintiff's  exceptions  to 
the  defendant's  special  answer;  such  stipulation  in  the  con- 
tract could  not  afford  protection  to  the  defendant  against  the 
iMglig^nce  of  its  servants  in  failing  to  deliver  the  message 
with  reasonable  diligence:  Thompson  on  Election,  sec.  228; 
Gulf  etc.  Ry.  Co.  v.  WiUon,  69  Tex.  742. 

There  was  no  error  in  the  judgment  of  the  court  overruling 
the   third  exception  of  the  defendant,  to  the  effect  that  the 
terms  of  the  message  were  not  sufficient  to  notify  defendant 
of  the  relationship  between  the  plaintiff  and  *'  Grace."    The 
terms  of  the  message  were  sufficient  to  notify  the  defend- 
ant that  plaintiff  had  a  serious  interest  in  the  condition  of 
^  Grace,''  and  if  there  were  any  reasons  why  it  desired  to 
know  more  particularly  the  relationship,  it  was  its  duty  to 
make  inquiry,  and  not  the  duty  of  the  sender  to  communi- 
cate them  in  the  first  place:   Western  Union  TeL  Co,  v.  Adamsf 
76  Tex.  531;  16  Am.  St.  Rep.  920;   Western  Union  Tel  Co.  v. 
Moore,  76  Tex.  66;  18  Am.  St.  Rep.  25. 

The  damages  for  which  a  telegraph  company  will  be  held 
liable  upon  failure  to  transmit  and  deliver  a  message  with 
proper  diligence,  when  the  message  concerns  sickness  or 
death,  must  be  ascertained  by  applying  the  rules  which  gov- 
ern in  cases  of  breaches  of  other  contracts;  and,  if  regarded 
as  a  tort,  like  rules  must  be  applied  as  are  applicable  to 
other  torts.  The  *•  leading  case  of  Hadley  v.  Baxendale,  9 
Ex.  341,  laid  down  the  general  rule  as  to  breaches  of  con- 
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tracts  in  this  comprehensive  language:  **  When  two  parties 
Jiaye  made  a  contract  which  one  of  them  has  broken,  the 
damages  which  the  other  party  ought  to  receive  in  respect  of 
such  breach  of  contract  should  be  such  as  may  fairly  and 
reasonably  be  considered  as  arising  naturally  and  according 
to  the  usual  course  of  things  from  such  breach  of  contract 
itself,  or  such  as  may  reasonably  be  supposed  to  have  been 
in  the  contemplation  of  both  parties,  at  the  time  they  made 
the  contract,  as  the  probable  result  of  it." 

The  form  of  expression  by  which  courts  have  applied  this 
rule  to  a  given  state  of  facts  has  varied  according  to  the  par- 
ticular facts  of  the  case  under  consideration,  but  all  of  the 
essential  elements  of  the  rule  above  expressed  are  to  be 
found  in  subsequent  cases  upon  the  subject.  The  general 
doctrine  has  been  applied  by  this  court  in  many  cases,  as  in 
De  la  Zerda  v.  Korn,  25  Tex.  Supp.  194,  where  it  is  said  that 
where  there  is  no  element  ''of  willful  wrong  or  gross  negli- 
gence, remuneration  must  be  restricted  to  the  immediate  con- 
sequences of  the  wrongful  act" 

As  applied  to  this  character  of  case,  this  court  expressed 
the  general  doctrine  thus:  '^In  case  of  tort  the  rule  is,  the 
wrongdoer  shall  be  answerable  for  all  the  injurious  conse- 
quences of  his  tortious  act  which,  according  to  the  usual 
course  of  events  and  general  experience,  were  likely  toensue, 
and  which,  therefore,  when  the  act  was  committed,  he  may 
reasonably  be  supposed  to  have  foreseen  and  anticipated: 
McAllen  v.  Western  Union  Tel.  Co,,  70  Tex.  245. 

It  is  not  necessary  that  the  injurious  result  will  certainly 
follow  from  the  breach  of  contract  or  tortious  act,  but  it  mxist 
be  such  as  might  be  anticipated  as  a  probable  consequence 
thereofl  The  party  who  does  a  wrongful  act  or  fails  to  per- 
form a  contract  is  not  liable  for  the  act  of  a  third  person 
which  is  not  the  natural  result  of  such  wrongful  act  or  breach 
of  contract.  '*To  maintain  an  action  for  special  damages, 
they  must  appear  to  be  the  legal  and  natural  consequences 
arising  from  the  tort,  and  not  from  the  wrongful  act  of  a 
third  person  remotely  induced  thereby":  Crain  r.  Petriet  6 
Hill,  522;  41  Am.  Deo.  765;  Lowery  v.  Western  Union  Tel  Co.^ 
60  N.  Y.  203. 

Nor  will  a  telegraph  company  be  held  liable  for  result! 
that  might  have  been  avoided  by  action  to  be  taken  by  the 
party  himself  or  some  third  person,  unless  such  action  is 
called  for  as  a  natural  consequence  of  the  information  cou- 
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tained,  and  the  action  racb  as  in  the  course  of  events  would 
naturally  follow  npon  the  information  given  by  the  message: 
Lowery  ▼.  Western  Union  Tel.  Co.,  60  N.  Y.  203;  Smith  v. 
WetUm  Union  Tel.  Co.,  88  Ey.  57;  4  Am.  St.  Rep.  126. 

The  lang;aage  of  the  message  was  sufficient  to  notify  the 
telegraph  company  that  '*  Grace  "  was  related  to  the  plaintiff, 
and  of  the  consequences  to  plaintiff  of  a  failure  to  deliver  it 
The  conclusion  to  be  drawn  was,  ^*  that  there  was  a  near 
relationship  between  the  person  mentioned  in  the  message 
and  the  person  addressed,  and  that  upon  its  receipt  he  would 
set  out  to  attend  her  in  her  sickness:  Western  Union  TeL  Co. 
T.  Moore^  76  Tex.  68;  18  Am.  St.  Rep.  25.    And  it  also  noti- 
fied the  defendant  company  that  the  person  mentioned  might 
die,  and  that  plaintiff  might  by  a  failure  to  deliver  the  mes- 
sage bo  deprived  of  being  present  at  her  funeral.    The  mes- 
sage called  for  an  answer  as  to  whether  or  not  plaintiff  could 
come.     It  might  on  the  same  principles  be  held  that  from 
this  the  telegraph  company  would  be  required  to  take  notice 
that  he  would  probably  answer  that  he  could  come. 

Looking  at  the  message  from  the  standpoint  of  the  com- 
pany, could  it  be  understood  that  *'  Grace/'  who  was  then 
living,  would  die  before  the  message  was  delivered,  and  that 
upon  receipt  of  the  answer  that  plaintiff  was  on  the  way,  the 
husband  of  "  Grace,''  who  was  not  known  to  the  defendant, 
00  &r  as  the  petition  shows,  would  postpone  the  funeral  until 
the  arrival  of  the  plaintiff?  The  postponement  depended 
upon  the  death  of  the  sister  before  arrival  of  plaintiff,  which 
was  uncertain;  upon  the  answer  that  he  would  come,  which 
depended  upon  his  own  will  and  his  surroundings;  upon  the 
conditions  surrounding  the  parties  and  the  condition  of  the 
body  and  the  weather,  which  were  alike  unknown  and  uncer- 
tain; and  lastly  upon  the  determination  of  the  husband,  who 
was  unknown,  and  the  result  of  whose  conclusions  upon  the 
subject  were  not  indicated  in  the  language  of  the  message 
itself. 

Before  the  first  message,  the  one  sued  upon,  was  delivered 
to  plaintiff*  another  was  delivered  to  its  agent  at  the  same 
office,  announcing  the  death  of  Grace.  This  could  not  affect 
the  liability  under  the  first.  If  it  be  granted  that  the  com- 
pany was  affected  with  notice  of  the  death  before  delivery 
of  the  first  message  by  the  delivery  to  its  agent  of  the  second, 
it  appears  from  the  petition  that  if  the  message  had  been 
delivered  in  due  time  plaintiff  could  not  have  arrived  there 
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in  time  for  the  faneral,  which  occurred  on  the  next  day,  and 
there  was  nothing  in  the  second  message,  so  far  as  shown^ 
suggesting  a  postponement  of  the  funeral  until  his  arrivaL 

In  any  event  the  damages  claimed  are  not  the  proximate 
result  of  the  failure  to  deliver  the  message,  and  are  therefore 
too  remote  to  constitute  a  cause  of  action  under  the  well-set* 
tied  principles  of  the  law. 

In  Western  Union  Tel  Co.  ▼.  Sheffield,  71  Tex.  670,  10  Am. 
8t  Rep.  790,  information  was  conveyed  and  action  suggested 
by  the  party  addressed;  the  action  suggested  was  such  as  in 
the  course  of  business  a  prudent  man  would  take,  and  the 
probable  result  of  a  failure  to  deliver  the  telegram  was  that 
the  debt  might  be  lost 

In  Parke  v.  Alta  California  Tel.  Co.,  18  CaL  422,  78  Am. 
Dec.  589,  information  was  given  to  an  agent  upon  which  to 
act,  and  instruction  given  as  to  the  action  desired.  The 
probable  result  was  that  a  failure  to  deliver  the  message 
^^  would  be  that  the  attachment  would  not  be  sued  out,  and 
the  debt  thereby  be  lost. 

In  both  of  these  cases  the  persons  who  were  to  perform  the 
acts  and  the  thing  to  be  done  were  plainly  indicated.  It 
would  reasonably  appear  to  any  prudent  man  that  a  man 
addressed  thus  would  promptly  look  after  his  debt,  and  that 
an  agent  thus  informed  and  instructed  would  obey  the  in- 
structions. 

The  district  court  erred  in  not  sustaining  the  demurrer  and 
exceptions,  either  of  which  were  sufficient;  and  the  court  of 
civil  appeals  erred  in  not  reversing  the  judgment  of  the  die- 
trict  court  because  of  that  error. 

The  conclusion  at  which  we  have  arrived  upon  the  excep- 
tions and  demurrer  to  the  petition  of  plaintifif  renders  it 
unnecessary  to  consider  the  other  assignments  of  error  in  this 
case. 

From  the  allegations  in  plaintiff's  petition  and  the  evi- 
dence in  the  case,  it  is  evident  that  the  plaintiff  cannot  so 
amend  his  petition  as  to  state  a  good  cause  of  action,  and  it 
becomes  the  duty  of  this  court  to  enter  such  judgment  as  the 
district  court  should  have  entered.  It  is  therefore  ordered 
that  the  judgments  of  the  district  court  and  the  court  of 
civil  appeals  be  reversed,  and  that  the  plaintiff's  petition  be 
dismissed,  and  that  the  plaintiff  in  error  recover  of  the  de* 
fendant  in  error  all  costs  in  this  case  in  all  the  courts. 
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Thx  dMisioB  In  ilie  principal  case  was  followed  in  Western  Unhn  Tel 
ObL  ▼.  JfoCl^,  87  Tex.  88,  in  whiefa  it  was  again  held  th*t  mental  aofifering 
ariaing  from  not  being  able  to  attend  a  funeral  is  not  a  proximate  rosult  of  a 
dalay  in  deliTering  a  telegram  announcing  the  illness  and  probable  death  of 
the  person  named  therein,  where,  had  the  telegram  been  delivered  in  time, 
it  woQid  have  been  necessary  for  the  addressee  to  have  telegraphed  and 
asked  a  posftpooement  of  the  fnneral  to  enable  him  to  be  present. 

TKLMOBAtn  COMPAKin— POWXK  TO  LiMIT    LlABILTTT  fOB  NULIOnrOB 

ov  SxaTAifTS. — A  telegraph  company  may  stipnlate  against  liability  for  the 
B«^igence  of  its  messengers  in  failing  to  deliver  for  transmission  messages 
mtraated  to  them  by  the  patrons  of  the  company:  Stamey  v.  Wtsiem 
Umon  TtL  Co.,  92  Ga.  613;  44  Am.  St.  Rep.  05.  See,  also^  note  to  Pa^/Ctf 
TtL  Obl  ▼.  Underwood^  40  Am.  St.  Rep.  494. 

TU.BORAPH  COKPANIBS — ^NOTICI  OV    RbLATIONSHIP  FROM  ?AOB  OF  Mil* 

maax. — ^A  telegraph  corporation  is  not  chargeable  with  notice  that  the  wife 
«l  a  persoa  to  whom  a  message  is  addressed  is  related  to  a  person  whoM 
death  ia  annoanced  theroin,  when  the  company  had  no  knowledge  of  the 
exiataiiee  of  the  wife  nor  of  her  rolationship  to  the  decedent:  fTettem 
Umiam  TeL  Co.  v.  Carter^  86  Tex.  580;  84  Am.  St.  Rep.  828»  and  note,  with 
the  eases  collected. 

Tklbobaph  Companies. — Thb  Damaom  which  may  be  rocovered  for  error 
■I  the  transmission  of  a  telegraph  message  or  for  delay  in  the  delivery  of  the 
same  are  fully  discussed  in  the  cases  collected  in  the  notes  to  JETiiyAet  v.  WmU 
«•  Unkm  TtL  Co.,  41  Am.  St  Bep.  783,  and  WuUm  CnUm  TtL  0^  t.  FtU- 
Mr»  41  Am.  81  Bep.  85), 


Stomb  V.  Slbdgb. 

[87TKZ1S,«L] 

QMrvvTAiiaB.— Thb  SraiiiHo  of  a  Ck>VTiTANOB  BT  Oin  vov  Dbsoribbo 
THKKBnf  as  a  grantor  is  wholly  inoperativa  At  most  it  manifests  tht 
eonsent  of  siieh  signer  that  another  party  described  in  the  conveyance 
as  a  grantor  may  execute  it. 

b  A  OoSTBTAlfCB  BT  A  MaSRIXD  WoMAM  OF  HBR  SbFARATB  BbTATB  BHB 

Mvvr  bb  Dbsobibed  A8  thi  Grantob.— Her  signing  and  aoknowU 
edging  such  instrument  with  her  husband  when  he  alone  is  described 
Iheroin  as  grantor  does  not  affect  her  title. 

OtaVTBTAKOBS. — ^A  CbBTIFIOATB  OF  ACBNOWLBDaMSBT  DlFKOnYB  IH  F6rM 

HAT  BB  Ambndbd  by  the  officer  so  as  to  make  it  conform  to  the  faota. 

Iboffbl — Mabribd  Womab.— If  a  husband  executes  a  deed  which  is  also 
signed  by  his  wife,  but  is  void  as  to  her  because  defectively  executed, 
and  the  consideration  of  the  oonveyanoe  is  a  transfer  of  other  tracts  of 
land  to  him,  she  is  not,  by  her  subsequent  joinder  in  a  conveyanoe  to  a 
^ird  person  of  the  lands  so  acquired  by  her  husband,  estopped  from 
denying  the  validity  of  the  original  deed. 

Iboffbl  AOAiKtrr  Hubbabd  and  bis  Grabtbbs.— If  a  husband  executes 
a  conveyanoe  with  covenants  of  warranty  of  lands  belonging  to  his 
wife  which  is  void  as  against  her  because  of  dsfects  in  execution,  he  is 
estopped,  as  against  innocent  purchasers  from  his  grantee,  from  assert* 
isg  title  sabeeqaently  acquired  by  him  in  the  same  lands  by  the  death 
sf  his  wife. 
AB.  •&  BBF.,  Vol.  ZLVn.— 6 
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Denman  A  FrafMin  and  W.  0.  HutchUw^  for  the  plidntiflh 
in  error. 

£•  H.  Browriy  Ford  <St  Neighbors,  and  0.  W.  Jone$^  for  the 
defendants  in  error. 

**  Gaines,  A.  J.  This  action  was  brought  bj  Mrs.  E.  A. 
Stone  and  her  husband  to  recover  a  tract  of  land  claimed  to 
be  her  separate  property.  She  died  after  the  institution  of 
the  suit,  intestate,  and  her  two  children,  as  her  heirs,  were 
made  parties  plaintiff  in  her  stead.  It  was  admitted  that 
Mrs.  Stone  originally  held  title  to  the  premises  in  oontroyersy 
by  inheritance. 

The  defendants  asserted  title  through  mesne  conveyanoes 
under  a  deed  executed  by  F.  A.  Stone,  the  husband,  to  J.  D. 
Morrison  on  the  sixth  day  of  December,  1872.  This  was  an 
ordinary  warranty  deed,  in  which  the  name  of  the  husband 
alone  appears  as  grantor.  On  the  first  day  of  March,  1873, 
the  wife  signed  this  conveyance,  and  acknowledged  it  before 
a  notary  public  upon  a  privy  examination.  The  officer 
appended  a  certificate  which  was  materially  defective  and 
insufficient  to  pass  the  wife's  title  if  the  deed  had  been  good 
in  other  respects. 

On  the  twenty-ninth  day  of  May,  1874,  the  notary  attached 
to  the  deed  another  certificate  of  acknowledgment  in  full  con- 
formity to  the  requirements  of  the  statutes  in  relation  to  the 
oonveyance  of  property  of  married  women;  and  as  a  part 
thereof  he  also  certified  that  it  was  intended  to  amend  hia 
oertificate  previously  made. 

The  defendants  also  claimed  that  if  the  alleged  deed  from 
F.  A.  Stone  and  wife  to  Morrison  was  inoperative  as  a  convey- 
anoe  of  Mrs.  Stone's  title  in  the  land,  that  she  had  estopped 
herself  by  her  subsequent  conduct  from  asserting  that  title. 

The  case  having  been  submitted  to  a  jury,  the  trial  court 
instructed  them,  in  effect,  that  no  title  was  conveyed  by  the 
deed  in  question,  but  that  the  undisputed  evidence  showed 
that  Mrs.  Stone  was  estopped  from  claiming  the  land,  and 
that  therefore  they  should  return  a  verdict  for  the  defendants. 
The  court  of  civil  appeals  held,  upon  appeal  from  the  judg- 
ment in  favor  of  defendants,  that  the  trial  judge  was  correct 
upon  the  first  proposition,  but  that  in  the  second  he  was  in 
error. 

Upon  the  question  whether  one  who  signs  a  conveyance  is 
bound  by  it,  although  he  does  not  appear  upon  its  face  to  be 
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a  party  to  the  insimment,  there  is  some  conffiei  of  opinion; 
bat  it  seems  to  us  that  the  great  weight  of  authority  is  in 
&Tor  of  the  proposition  that  as  to  such  person  the  deed  is 
wholly  inoperative. 

In  AgrictiUurcU  Bank  ▼.  Rice^  4  How.  225,  Chief  Justice 
Taney  says:  *'  In  the  premises  of  this  instrument  it  is  stated 
to  be  the  intention  of  their  respective  husbands,  in  right  of 
their  wives,  of  the  one  part,  and  of  the  grantees  of  the  other 
part,  the  husbands  and  the  grantees  being  specifically  named, 
and  the  parties  of  the  first  part  then  grant  and  convey  to  the 
parties  of  the  second  part.  The  lessors  of  the  plaintiff  are 
not  described  as  grantors,  and  they  use  no  words  to  convey 
their  interests.  It  is  altogether  the  act  of  the  husbands,  and 
they  alone  convey.  Now  in  order  to  convey  by  grant,  the 
party  possessing  the  right  must  be  the  '^^  grantor,  and  use 
apt  and  proper  words  to  convey  to  the  grantee,  and  merely 
siping,  sealing,  and  acknowledging  an  instrument  in  which 
another  person  is  grantor  is  not  sufficient." 

The  same  general  rule  prevails  in  Massachusetts:  CaUin 
V.  Ware^  9  Mass.  218;  6  Am.  Dec.  56;  in  Maine:  Peabody  t. 
Hetoett,  52  Me.  83;  83  Am.  Dec.  486;  in  Ohio:  Purcell  v. 
GoiAonii  17  Ohio,  105;  49  Am.  Dec.  448;  in  Alabama:  Har^ 
nton  V.  Simam^  55  Ala.  510;  and  in  Indiana:  Cox  v.  Welli^ 
7  Blackf.  410;  43  Am.  Dec.  98. 

The  contrary  doctrine  seems  to  have  been  announced  in 
Mississippi  and  New  Hampshire:  Armstrong  v.  StovaU^  2S 
Miss.  275;  EUiot  v.  Sleeper,  2  N.  H.  525. 

We  are  of  opinion  that  the  rule  which  holds  the  deed  inop* 
erative  is  supported  by  the  better  reason,  as  well  as  by  the 
weight  of  authority. 

It  has  been  said  that  the  signing  of  a  deed  manifests  the 
intention  of  the  signers  to  be  bound  by  it,  and  that  the  courts 
should  construe  every  instrument  so  as  to  give  efifect  to  the 
intention  of  the  parties  to  it.  But  the  intention  of  the  par- 
ties to  a  written  contract  must  be  derived  from  the  language 
of  the  contract  itself;  and  when  there  is  nothing  in  a  deed  t« 
show  an  understanding  on  part  of  one  of  the  signers  to  con- 
ley,  we  do  not  see  very  clearly  that  his  signature  manifests 
a  purpose  to  make  a  conveyance. 

When  the  title  is  in  one  person,  and  the  consent  of  another 
is  essential  under  the  law  to  convey  such  title,  and  such 
•ther  signs  the  deed,  his  nau)e  not  appearing  therein  as  a 
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grantor,  the  signature,  it  woald  seem,  would  merely  manifest 
his  consent  to  the  conveyance. 

Buch  was  the  case  of  Ochoa  v.  Miller^  59  Tex.  460.  Ther« 
the  husband  signed  the  deed  of  the  wife,  which  purported  to 
convey  her  separate  property,  and  in  which  he  was  not 
named  as  a  party.  He  had  nothing  to  convey,  and  his  form- 
al  assent  by  joining  in  her  conveyance  was  all  that  was- 
required  on  his  part  to  pass  title  to  the  property.  It  was 
properly  held  that  his  signature  and  acknowledgment  to  the 
wife's  deed  was  sufficient  to  show  that  he  had  joined  with  the 
wife  in  the  conveyance. 

Such,  also,  were  the  cases  of  Armstrong  t.  Stovallj  26  Miss. 
275,  above  cited,  and  Stone  v.  Afontgortiery,  35  Miss.  83,  in  the 
«ame  court  They  are  very  clearly  distinguishable  from  a 
<)ase  like  the  present,  where  one  signs  a  deed  which  purports 
to  be  wholly  the  act  of  another,  and  where  the  claim  is  thai 
the  property  of  such  signer  passes  by  the  conveyance. 

The  wife's  signature  to  the  instrument  under  consideration 
does  tend  to  show  her  consent  to  her  husband's  conveyance 
of  the  land,  but  that  is  a  very  different  thing  from  manifest- 
ing a  purpose  to  convey  her  own  interest. 

The  deed  in  question  was  executed  while  the  act  of  April 
80,  1846,  was  in  force,  and  it  is  insisted  that  the  language  of 
that  act  indicates  that  the  signature  of  the  wife,  with  her 
privy  acknowledgment  duly  certified,  was  all  that  was  re- 
quired to  pass  her  title.  That  act  reads  in  part  as  follows: 
S4  u  )yijen  the  husband  and  his  wife  have  signed  and  sealed 
any  deed  or  other  writing  purporting  to  be  a  conveyance  of 
any  estate,  or  interest  in  any  land,  slave  or  slaves,  or  other 
efifects,  the  separate  property  of  the  wife,  or  of  the  homestead 
of  the  family y  if  the  wife  appear  before  any  judge  of  the 
supreme  or  district  court  or  notary  public,  and,  being  exam- 
ined by  snch  officer  apart  from  her  husband,  shall  declare 
that  she  did  freely  and  willingly  sign  and  seal  the  said  writ- 
ing, to  be  then  shown  and  explained  to  her,  and  wishes  not 
to  retract  it,  and  shall  acknowledge  the  said  deed  or  writing 
so  again  shown  to  her  to  be  her  act,  thereupon  such  judge  or 
notary  shall  certify  such  privy  examination,  acknowledg- 
ment, and  declaration  under  his  hand  and  seal,  by  a  certifi- 
cate annexed  to  said  writing,  to  the  following  effect  and 
substance,"  etc.     Paschal's  Digest,  article  1003. 

Taken  literally,  this  may  be  construed  to  mean  that  U  it 
■afficient  if  the  deed  be  in  the  name  of  the  husbandi  and  be . 
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signed,  sealed,  and  properly  acknowledged  both  by  the  huB> 
band  and  wife.  But  we  are  of  the  opinion  that  such  was  not 
the  intention  of  the  legislature.  A  deed  in  the  name  of  the 
husband  alone  may  purport  to  convey  property  which  in  fact 
belongs  to  the  wife  in  her  separate  right,  but  it  purports  ta 
convey  it  as  his  own,  and  not  as  her  property. 

We  think  the  instrument  which  was  intended  to  be  desig* 
Dated  by  the  statute  is  a  deed  which  upon  its  face  purports 
to  convey  the  wife's  title  to  the  property  described,  and  that 
in  order  to  make  it  such,  it  must  appear  from  the  body  of  the 
eonveynnce  itself  that  the  wife  is  a  grantor  therein. 

Besides,  the  statute  requires  that  the  contents  of  the  eon* 
veyance  shall  be  fully  explained  to  the  wife  by  the  officer. 
What  explanation  would  be  given  of  a  deed  like  that  under 
consideration?  The  officer  is  not  presumed  to  know  any» 
thing  of  the  title  to  the  land  which  the  instrument  purports 
to  convey.  Could  he  explain  to  her  that  the  legal  effect  of 
her  signature  to  and  acknowledgment  of  the  deed  is  to  pass 
the  title  to  her  separate  estate,  unless  he  knew  that  the  prop* 
erty  belonged  to  her  and  not  to  her  husband?  It  would  seem 
he  would  fulfill  his  entire  duty  in  that  particular  by  explain- 
ing to  the  wife  that  the  deed  was  a  conveyance  by  the  bus* 
band  of  his  title  to  the  land  therein  described.  To  permit  a 
conveyance  capable  of  such  explanation  to  have  the  effect  to 
convey  the  wife's  estate  in  tlie  land  is  calculated  not  only  to 
defeat  an  obvious  purpose  of  the  statute,  but  to  open  a  door 
to  imposition  and  fraud. 

For  the  reasons  stated,  we  think  that  the  deed  un:Ier  con- 
sideration did  not  convey  the  wife's  title  to  the  land  in  con- 
troversy. It  is  therefore  unnecessary  for  us  to  determine 
whether  the  amended  certificate  of  May  19,  1874,  would  have 
made  it  a  valid  conveyance  provided  she  had  been  a  grantor 
in  the  instrument. 

But  in  order  to  prevent  any  misconception  which  may 
arise  from  the  opinion  of  the  court  of  civil  appeals  upon  that 
question,  we  will  say,  ^^  that  if  the  point  were  before  us  we 
ire  inclined  to  think  that  we  should  be  constrained  to  hold, 
that  the  officer  while  in  office  had  power  to  amend  his  cer- 
tificate.  There  has  been  no  decision  in  our  court  apon  the 
question,  but  the  previous  intimations  of  the  court  are  in  favor 
of  that  view:  McKeUar  v.  Peck,  39  Tex.  881 ;  Peek  v.  McKeUar. 
S3  Tex.  234.    It  must,  however,  be  conceded,  as  we  thinks 
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that  the  weight  of  authority  alaewhere  sapporta  the  opinioa 

of  the  court  of  civil  appeals. 

Since,  as  we  conclude,  the  deed  under  which  defendants 
claim  cannot  be  construed  either  as  a  conveyance  of  the  land 
in  controversy  by  Mrs.  Stone  or  as  an  attempt  by  her  to  oon- 
vey  it,  it  follows,  as  we  think,  that  her  rights  in  the  land 
were  in  no  manner  affected  by  her  joining  her  husband  in 
conveying  the  property  conveyed  to  him  by  Morrison. 

The  deed  to  the  Round  Rock  property  was  dated  Decern* 
ber  6,  1872.  The  consideration  of  that  conveyance  was  ex« 
pressed  to  be  twelve  hundred  and  fifty  dollars  and  three 
hundred  and  ninety-five  acres  of  land  lying  in  Hays  county 
(the  land  in  controversy),  and  seven  hundred  and  thirty-five 
acres  of  land  in  Blanco  county, ''  to  be  hereafter  conveyed  hj 
■aid  Stone  with  good  and  valid  legal  title  with  warranty  unto 
me  and  my  heirs,''  etc. 

We  have  seen  that  the  deed  to  the  land  in  Hays  county  was 
dated  as  of  the  same  day  as  the  deed  from  Morrison  and  wife 
and  Stone  to  the  Round  Rock  property.  It  was,  however,  not 
acknowledged  by  F.  A.  Stone  until  January  13,  1893. 

But  the  conveyance  from  Morrison  and  wife  would  indi** 
cate  that  Stone's  contract,  in  so  far  as  it  conveyed  the  prop- 
arty  in  controversy,  was  to  be  fully  performed  whenever  he 
ehould  execute  and  deliver  to  Morrison  his  own  deed  to  the 
land,  with  the  usual  covenants  of  warranty.  The  deed  which 
was  actually  executed  and  accepted  amounted  to  this,  and  to 
nothing  more. 

Mrs.  Stone's  title  to  the  property  in  controversy  constituted 
no  part  of  the  consideration  for  the  property  conveyed  by 
Morrison  and  wife  to  her  husband;  it  was  Stone's  warranty 
deed  to  the  land  that  constituted  in  part  that  consideration. 

The  lots  in  Round  Rock  therefore  became  community  prop* 
erty;  and  being  at  the  time  the  homestead  of  Stone  and  wife, 
her  joinder  in  her  husband's  deed  by  which  they  were  con- 
veyed  did  not  in  any  respect  afifect  her  title  to  the  land  in 
controversy  in  this  suit.  The  consideration  for  the  convey* 
ance  of  the  Round  Rock  property  did  not  enure  to  the  benefit 
of  her  separate  estate;  and,  having  received  nothing,  she  was 
not  bound  to  return  the  consideration  for  the  land  conveyed 
by  her  husband  to  Morrison,  as  a  condition  precedent  to  its 
recovery  by  her.  We  find  no  element  of  estoppel  in  the  trans- 
action, so  far  as  Mrs.  Stone  is  concerned. 

Since  it  appears  that  Morrison  in  his  deed  to  Stone  to  the 
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property  in  Round  Bock  warranted  the  title,  and  that  Stone 
WM  compelled  to  discharge  a  lien  then  existing  upon  it  which 
tmoonted  to  more  than  the  ^  consideration  of  the  land  in 
cootroversy  as  expressed  in  his  deed  to  Morrison,  we  are  of 
opinion,  that  as  between  the  original  parties  Stone  would  not 
be  estopped  to  claim  the  third-interest  for  life  in  the  land 
which  descended  to  liim  upon  the  death  of  his  wife.  .  But  as 
to  persons  claiming  under  Stone  as  innocent  purchasers,  we 
think  the  estoppel  would  apply.  The  covenant  of  warranty 
nins  with  the  land  {Flaniken  v.  Neal,  67  Tex.  629),  and  any 
person  purchasing  the  land  and  paying  value,  without  notice 
of  the  facts  which  would  render  it  inoperative,  would  be  enti* 
tied  to  claim  every  right  arising  under  it,  as  if  no  such  facts 
existed. 

The  judgment  of  the  district  court  is  reversed  and  thejoauso 
remanded. 

Associate  Justice  Brown  did  not  sit  in  this  case. 


OoKVBTAJioss— DnoBTBiNO  GfiANToa — When  on«  bi^^di,  leali,  and  daliv* 
«i  an  instmineiit  sappoaed  to  be  a  perfeet  deed,  but  his  name  appeara  in  no 
•Uier  part  thereof  hia  interest  in  the  premiiei  described  in  snch  instmment 
ii  not  thereby  oonveyed:  Peabody  ▼.  HeweU,  52  Me.  33;  83  Am.  Deo.  486. 
This  question  ia  foUy  discusaed  in  the  extended  note  to  Payn€  v.  Parker,  2K5 
An.  Deo.  220* 

Hdbbahb  amb  Wife — Oonvetamov  it. — ^A  wife  joining  with  her  hna- 
band  in  the  exeontion  of  a  deed  does  not  convey  her  interest  in  the  prem* 
iMs  granted.  To  have  snch  an  effect  her  name  mast  be  inserted  in  the  body 
ef  the  inatmment:  Oox  ▼.  WelU,  7  Blackf.  410;  43  Am.  Deo.  98,  and  note| 
Pureell  ▼.  Octkom^  17  Ohio,  105;  49  Am.  Dec.  448;  CalHn  ▼.  Ware,  9  Maas. 
118;  6  Am.  Deo.  56,  and  note.  See^  alao,  the  note  to  Sharp  ▼•  Baiiey,  81 
An.  Dec  492. 

DiiD  ov  Makribd  WoMAir— DsFionva  Ackmowlsdomsmt.— Where  » 
■larried  woman'a  deed  is  void  because  defectively  acknowledged,  and  she 
eoBveys  to  a  aeoond  pnrchaaer  after  her  husband's  death,  the  latter's  title  is 
perfect:  CerUral  Land  Co.  v.  Laidley,  82  W.  Va.  134;  25  Am.  St.  Rep.  797, 
tad  note.  Bee,  alao^  the  extended  note  to  KarUri>wUM  ▼.  Prather,  99  Aa. 
I>ee.eOi. 

AcKMOWLSDOMiiiT— OoEBnmoN  OT. — Officera  taking  acknowledgments 
to  (leeda  have  the  right  to  and  may  be  compeUed  at  any  time  to  correct 
errora  in  their  certificacea:  WtMUutfer  ▼.  PatUrton,  120  Ind.  459;  16  Am.  SIl 
Bep.  330,  and  note.  Thia  qneation  ia  fnUy  discussed  in  the  extended  note 
%^  Jordan  v.  Owvy,  M  Am.  Dee.  620^  and  Qr^gUk  ▼•  VmUrme,  24  Am.  8I» 
Bep.  921 
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EjiOTifiirT—GoMMON  Source  of  Titlb. — If  a  plaintiff  proves  in  an  action 
to  recoTar  posseaaion  of  real  property  that  he  and  the  defendant  claim 
nnder  a  common  aoarce  of  title,  apd  that  of  the  two  titles  emanating 
from  that  tonrco  the  plaintiff*!  is  the  superior,  he  has  established  prima 
faeia  a  right  to  recover  which  is  not  rebutted  or  overthrown  by  evidence 
of  title  in  a  third  person  prior  to  the  conveyance  to  the  common  grantor^ 
unless  it  farther  affirmatively  appears  that  the  title  of  the  third  penoa 
hMM  never  become  vested  in  such  common  grantor. 

W.  0.  DaviSy  J.  L.  HarrU,  and  Duffie  &  Duffie,  for  the  plain- 
tiff in  error. 

Sam  H.  Weatf  and  Clark,  Dyer  &  Bolinger^  for  the  defend- 
ant in  error. 

• 

**  Gaineb,  a.  J.  The  plaintiff  in  error  brought  this  suit 
to  recover  of  defendants  in  error  the  tract  of  land  in  contro* 
versy.  All  the  defendants  pleaded  not  guilty,  and  some  of 
them  the  statute  of  limitations.  The  heirs  of  one  Lafayette 
Cleveland,  under  whom  both  plaintiff  and  defendants  claim, 
intervened,  asserting  their  ownership  in  the  land. 

Upon  the  trial,  which  was  without  a  jury,  the  plaintiff 
introduced  in  evidence  a  copy  of  a  judgment  of  the  district 
court  of  Coryell  county,  rendered  October  2,  1880,  setting 
'apart  to  Lafayette  Cleveland  the  land  in  controversy,  ''in  a 
cause  in  which  said  Cleveland  and  his  two  brothers  were 
sole  parties";  and  proved  that  Lafayette  Cleveland  died 
in  December,  1878,  intestate,  leaving  surviving  him  his 
widow,  Ava  Cleveland,  and  his  sons,  Henry  Cleveland,  Dan- 
iel Cleveland,  J.  R.  Cleveland,  Lafayette  Cleveland,  Jr.,  and 
his  daughters,  S.  C.  Campbell,  wife  of  R.  W.  Campbell; 
M.  C.  Russell,  wife  of  D.  C.  Russell;  and  Emma  Cleveland, 
.who  subsequently  married  John  A.  Russell.  The  plaintiff 
also  introduced  in  evidence  deeds  to  himself  dated  February 
2,  1889,  from  the  widow  and  all  the  above-named  heirs  of 
Lafayette  Cleveland,  except  Lafayette  Cleveland,  Jr.;  and 
for  the  purpose  of  showing  the  common  source  of  title  he 
introduced  further  a  power  of  attorney  from  Lafayette  Cleve- 
land to  Wharton  Branch,  empowering  the  latter  to  convey 
the  land,  dated  August  12,  1876,  together  with  deeds  exe- 
cuted by  Branch  as  such  attorney  in  the  year  1882,  convey- 
ing the  lands  to  defendants  or  to  those  under  whom  they 
claim. 
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The  defendante  then  introduced  in  eyidenoe  the  paAent 
from  the  state,  issued  in  ,1852,  to  Mary  Hawley  for  the  land 
h  oontroversy,  and  a  deed  from  Mary  Hawley,  dated  January 
15^  1859,  to  one  John  Morgan,  to  the  same  land.  The  defend- 
ants there  rested,  except  as  to  the  issues  of  the  statute  of 
limitations  and  im  provemen ts  i  n  good  faith.  The  intervenorSi 
It  eeems,  offered  no  evidence. 

The  trial  court  held  that  neither  the  plaintiff  nor  the  in^ 
tervenors  were  entitled  to  recover,  and  gave  judgment  for 
the  defendants.  The  court  of  civil  appeals  affirmed  that 
judgment,  basing  their  conclusion  upon  the  ground  that  the 
defendants,  by  proving  that  the  land  had  been  patented  to 
Kaiy  Hawley,  and  had  been  by  her  transferred  to  Morgan^ 
lud  shown  a  complete  defonse  to  the  action.  In  this  ruling 
we  do  not  concnr. 

The  mle  as  to  the  common  source  is,  that  when  the  plain- 
tiff has  proved  that  he  and  the  defendant  claim  title  to  land 
from  a  common  source,  and  that  of  the  two  titles  emanating 
from  that  source  his  is  the  superior,  he  shows  a  prima  facie 
right  to  recover;  and  it  may  be  conceded  that  it  is  a  rule  of 
evidence  and  not  of  estoppel:  Howard  v.  Maatersony  77  Tex. 
41.  ^  Notwithstanding  the  proof  of  the  insufficiency  of 
his  title  under  the  common  source,  the  defendant  may  still 
defeat  the  action  by  showing  that  there  is  a  title  superior  to 
that  of  the  person  or  persons  under  whom  both  claim,  and 
that  he  is  the  holder  of  that  title;  and,  even  without  showing 
that  he  holds  such  superior  title,  it  may  be  that  his  defense 
oaght  to  prevail,  provided  he  prove  affirmatively  not  merely 
that  some  one  had  the  title  anterior  to  that  of  the  common 
source,  but  also  that  such  previous  title  never  vested  in  the 
eommon  source. 

But,  as  we  understand  it,  all  the  authorities  hold  that 
when  one  accepts  a  conveyance  from  another  it  is  at  least 
prima  facie  evidence,  as  against  the  grantee,  of  title  in  the 
grantor.  It  follows  that  if  a  plaintiff  in  an  action  of  trespass 
to  try  title  proves  that  he  has  acquired  the  title  of  such 
grantor — for  example,  that  he  has  the  only  or  elder  valid 
oonveyance  of  such  title — he  shows  a  right  to  recover,  pro- 
tided  there  be  no  sufficient  evidence  to  rebut  the  presump- 
tioD  arising  from  an  acceptance  by  the  defendant  of  the  deed 
oi  his  grantor. 

Does  mere  proof  that  some  one  held  a  title  anterior  to  the 
time  at  which  the  grantor  undertook  to  convey  show  that  at 


74  Bics  V.  St.  Lou»  sto.  Rt.  Oo.  [Texas, 

that  time  he  had  no  title?  Clearly  not  A  itate  of  things 
once  shown  to  exist  is  ordinarily  presumed  to  continne,  in 
the  absence  of  proof  to  the  contrary.  But  here  the  very 
point  presents  itself  upon  which  the  determination  of  the 
question  under  consideration  must  turn. 

Evidence  that  the  defendant  claims  title  under  the  com- 
mon grantor  is  prima  facie  proof  that  such  grantor  had  the 
title  at  the  time  he  undertook  to  convey  the  right  which  the 
defendant  claims;  and  this  necessarily  involves  the  assumpi- 
tion  that  he  had  acquired  the  title  of  all  previous  owners. 
The  rule  as  to  proof  of  common  source  means  this,  if  it 
means  anything.  The  rule  is  statutory  in  this  state,  and  to 
permit  a  defendant  to  defeat  its  operation  by  showing  the 
naked  fact  that,  previous  to  the  time  the  grantor  undertook 
to  convey,  some  third  party  had  the  title  would  render  it 
nugatory.  To  show  that  the  title  to  the  land  in  controversy 
was  in  some  third  person  before  the  Cleveland  brothers 
claimed  it  is  merely  to  prove  what  we  knew  before,  and  falls 
far  short  of  showing  that  the  title  was  not  in  them  when  the 
decree  of  partition  was  rendered.  In  other  words,  proof  of 
title  in  Morgan  does  not  overcome  the  prima  facie  case  made 
by  the  plaintiff  when  he  introduced  evidence  showing  thai 
defendants  derived  their  title  through  deeds  which  purported 
to  oonvey  the  land  as  the  property  of  Lafayette  Cleveland. 

There  are  eminent  authorities  which  hold  that  in  order  to 
defeat  a  recovery,  when  the  plaintiff  has  proved  that  both 
parties  claim  from  a  common  source,  and  that  his  is  the 
superior  title  under  that  source,  the  defendant  must  not  only 
show  that  there  is  an  outstanding  title,  but  that  he  must  con- 
nect himself  with  that  title:  Cooke  t.  Avery,  147  U.  S.  375; 
Cox  V.  Hart,  145  U.  S.  376;  Chrtstenbury  v.  King,  85  N.  C. 
229;  **  Caldwell  v.  Neely,  81  N.  C.  114.  But  it  seems  to  us 
that  so  great  a  restriction  of  the  defendant's  right  is  not  in 
accordance  with  sound  principles.  Since  the  plaintiff  must 
prove  his  title  in  order  to  recover,  it  would  seem,  when  he 
has  shown  title  under  the  common  source,  that  proof  by 
defendant,  however  made,  that  the  common  grantor  had  no 
title  ought  to  be  a  defense.  But,  as  we  have  intimated,  evi- 
dence merely  of  title  in  some  one  anterior  to  the  conveyancs 
of  the  common  grantor  does  not  make  such  proof. 

The  judgment  will  be  affirmed  as  to  defendants  T.  V.  Hood, 
G.  W.  Coleman,  and  John  T.  Holbrook,  who  were  found  to 
have  shown  title  by  limitation.     It  being  impracticable  to 
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adjust  the  rights  of  the  other  defendants  nnder  the  record 
before  ns,  the  judgment  as  to  them  is  reversed  and  the  caose 
rBmanded. 

Olalmants  Under  a  Common  Sonroe  of  Tlttou 
Tlw  prineipal  case  is  a  fadr  illustration  both  of  the  tendency  of  the  oonrts 
to  eoforos  and  snstain  a  title  derived  from  the  common  grantor  of  the 
adTene  parties  to  the  action,  and  at  the  same  time  of  their  disinclination 
to  affirm  the  principle  of  law  goTeming  oases  of  this  character  with  each 
diBtmctness  as  to  enable  ns  to  determine  whether  indeed  there  is  in  anj 
sue  any  abeolnte  estoppel  against  a  party  to  an  action  precluding  him 
from  proving  therein  that  while  he  and  his  adversary  claim  to  be  grantees 
sf  the  aame  person,  yet  that  such  person  never,  in  fact,  had  any  title,  and 
therefore  that  the  aoceptanoe  of  Uie  deeds  in  question  ought  to  be  regarded 
11  iramateriaL 

^  a  maUer  qf  emdenee  there  k  no  doubt  that  when  either  of  the 
pvties  to  an  action  for  the  recovery  of  real  property,  or  otherwise  affecting 
the  title  thereto,  proves  that  both  of  the  parties  have  acquired  their  reapeoi* 
ivs  titles  from  a  common  grantor,  it  will  be  assumed  prima  facie  that 
■di  grantor  was  the  owner  of  the  property  at  the  time  he  executed  the 
fiist  o(Hiveyance  thereof,  and  the  grantee  in  such  conveyance  or  his  sue- 
mmon  in  interest  must  recover  the  property  as  against  any  person  claim* 
isg  under  a  conveyance  executed  after  that  by  which  the  common  grantor 
Crtt  parted  with  his  title.  In  other  words,  neither  party  need  go  back  of 
the  fiist  oonveyanoe  from  a  common  grantor,  and  whoever  shows  title 
lader  inch  conveyance  must  be  awarded  priority,  as  long  as  there  is  no 
tvidence  assailing  the  common  source  of  titie:  Cox  v.  Hat-t,  145  U.  8.  376; 
iWal  V.  /2oe,  70  Cal.  305;  SeUman  v.  Hardin,  58  Tex.  86;  CoUina  v.  David- 
90%  6  Tez.  Civ.  App.  73;  Laaaier  v.  Van  Hook,  77  Tex.  650;  Drake  v. 
^^pp»  92  Mich.  580;  Tzlar  v.  Hartley,  24  S.  C.  882;  Howard  v.  Maatermm^ 
TTTex.  41;  Car$on  v.  Dundaa,  39  Neb.  503;  Mo*$  v.  Union  Bank,  7  Baxt. 
216;  BoAeU  v.  B^/uon,  Meigs,  6;  Wortham  v.  Clierry,  3  Head,  469;  Lake 
Mrk  eie,  IL  JL  Co.  y.  Whitllam,  155  III  514;  46  Am.  St.  Rep.  355;  Niiche  v. 
*»ie,  117  Ind.  270;  Merchants*  Bank  v.  Harrison,  39  Mo.  433;  93  Am. 
l>ec  285;  Bi^^  v.  TrueU,  85  Ala.  376;  Pollard  v.  Cocke,  19  Ala.  188;  Finch 
▼.  UUman,  105  Mo.  255;  24  Am.  St  Rep.  383;  Luen  v.  IVflson,  85  Ky.  503; 
Bhlodk  V.  N'ewhiii,  78  Ga.  245;  LaidUy  v.  Central  Land  Co,,  30  W.  Va.  505; 
Aorton  V.  Eriekaon,  14  Neb.  164;  Rooesvelt  v.  Hungate,  110  III.  595;  Cronin 
V.  Oore,  38  Mich.  381;  MUler  v.  Hardin,  64  Ma  545;  Brown  v.  Brown,  45 
Mo.  412;  Oainee  v.  New  Orleans,  6  WalL  642;  FeUows  v.  Wise,  49  Mo.  350; 
BidAer  v.  Rotjers,  60  Mo.  138;  Ives  v.  Sawyer,  4  Dev.  &  B.  51;  Doew. 
Priwhard,  1 1  Sraedes  ft  M.  327;  Mi:  Wkorter  v.  HeltaeU,  124  Ind.  129;  Low  v. 
Bdtk,  32  W.  Va.  600;  Conger  v.  Converse,  9  Iowa,  554;  Riddle  v.  Murphy, 
7Seig.ftR  230,235. 

EstoppeL — ^It  may  happen,  however,  that  one  of  the  parties,  while  he 
idmits  that  both  have  conveyances  from  the  common  grantor,  will  under* 
toke  to  prove  that  such  grantor  did  not,  in  fact,  at  the  execution  of  his 
MBveyanoe  have  any  title,  and  therefore  that  those  couveyanoes  must  be 
ngiuded  as  immateiiaL  If  the  rule  to  whioh  we  are  referring  is  a  mere 
nU  of  evidence,  then  it  must  be  conceded  that  the  proof  that  both  parties 
kavs  elaimed  from  a  common  source  of  title  amounts  to  no  more  than  ascer- 
totaing  that  the  burden  of  proof  must  be  assumed  by  the  party  who  denies 
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ttie  existenoe  of  tiUa  in  the  oommon  grantor,  and  that  ha  if  cnftttlad  to  hav« 
the  eommon  grantor  and  his  conTeyances  entirely  disregarded  npoo  prodao- 
ing  satiefaotory  proof  that  he  had  no  title  to  convey.  If,  on  the  other  hand, 
the  mere  fact  that  two  peraons  have  accepted  a  conveyance  from  the  granioc 
estahlished  sach  a  relation  between  them  that  each  ia  estopped  from  assert* 
ing  aa  against  the  other  the  absence  of  title  in  such  grantor,  all  evidence 
npon  the  question  must  be  excluded  and  the  estoppel  left  in  full  operation, 
and  the  oommon  grantor  treated  as  the  only  possible  source  of  title.  ThaJk 
there  is  no  estoppel  in  the  strict  and  proper  sense  of  the  term  must  be 
admitted,  for  either  of  the  parties  is  at  liberty  to  prove  that  the  title  of  the 
property,  instead  of  being  vested  in  the  common  grantor,  was  in  fact  vested 
in  a  third  person,  provided  that  he  who  makes  or  o£fers  this  proof  can  oon- 
nect  himself  with  such  third  person  by  showing  that  he  has  acquired  and 
is  entitled  to  rely  npon  his  title. 

In  many  of  the  cases,  however,  while  one  of  the  parties  may,  if  per- 
mitted to  do  so,  be  able  to  prove  that  a  third  person  had  title  paramount 
to  that  of  the  common  grantor,  he  may  not  be  able  to  oonnect  hiiriself 
with  it.     The  difficult  question  is,  therefore,  whether,  in  such  a  case,  the 
conrt  must  proceed,  in  opposition  to  the  truth,  upon  the  assumption  that 
the  title  was  in  the  common  grantor,  and  permit  a  recovery  by  or  on 
behalf  of  his  first  grantee,  though  he  manifestly  acquired  no  title  what- 
ever by  the  conveyance  which  he  received.     There  are,  indeed,  many  cases 
asserting  in  general  terms  that  where  the  adverse  litigante  are  grantees  of 
a  common  grantor,  and  neither  of  them  has  acquired  the  paramount  out* 
standing  title,  neither  can  impeach  the  title  of   their  common   grantor: 
Sehwallback  v.  ChUsago  etc  By,  Co,,  69  Wis.  292;  2  Am.  St  Rep.  740;  Doe 
V.  Dugan,  8  Ohio,  87;  81  Am..  Dec.  432;  OUUan  v.  Birdt  8  Ired.  280;  49 
Am.    Dec  879,   and  extended   note,    383;    Bedford  v.    Urquhart,   8   La. 
234;  28  Am.  Dec.  137;  LewU  v.  Watson,  98  Ala.  479;  39  Am.  St.  Rep.  82; 
OaiMB  V.  New  Orleane,  6  Wall.  642;  Ames  v.  Beckley,  48  Vt  395.    The 
reason  given  for  this  assertion  is  that  each  of  them  is  estopped  to  deny  the 
title  of  their  grantor,  unless  he  has,  in  fact,  acquired  the  paramount  title 
from  a  third  person  not  bound   by  this  estoppel:   Caldwell  v.  Neely,  81 
N.  G.  114;  Mkkey  v.  StraUon,  6  Saw.  475;  Johnson  v.  Watts,  1  Jones,  228; 
Cooke  V.  Avery,  147  U.  S.  375;  ChrUtenhury  v.  King,  85  N.  0.  229;  Doyle  ▼. 
Wade,  23  Fla.  90;  11  Am.  St.  Rep.  334;  Union  Bank  v.  Manard,  51  Mow 
548;  McCready  v.  Lansdale,  58  Miss.  877;  Smith  v.  Lindsey,  89  Mo.  76; 
QanU  ▼.  Cowen,  27  Ala.  682;  Wldsstnhun  v.  Jones,  78  N.  C.  361;  Eagle  eU, 
Co.  V.  MonUUfi,  2  Or.  282;  AfcClain  v.  Oregg,  2  A.  K.  Marsh.  454.     There- 
fore it  is  not  material  that  the  evidence  shows  that  a  deed  forming  part  of 
the  common  chain  of  title  is  imperfect  or  void:  Bums  ▼.  Ooff,  79  Tex.  236; 
Pearson  v.  Flanagan,  52  Tex.  266;  SUgall  v.  Ht^,  54  Tex.  193;  or  that  for 
any  other  cause  the  common  grantor  had  no  title  whateoever:  McDonald 
v.   Hannah,  51  Fed.  Rep.  73;  Horning  ▼.  Svoeei,  27  Minn.  277;  Orton  t. 
Noonan,  19  Wis.  356;  BtUch^r  v.  Bogers,  60  Mo.  140;  Sj>ect  v.  Oregg,  51  OaL 
200;  BolUng  v.  Teel,  76  Va.  493. 

We  are  unable  to  refer  to  any  legal  principle  from  which  the  oonclusioB 
can  fairly  be  deduced  that  any  estoppel  necessarily  existo  in  favor  of  or 
against  persons  from  the  mere  fact  that  they  have  received  oonveyancee  of 
the  same  property  from  the  same  grantor.  Of  conrssji  if  a  person  should 
acquire  possession  of  property  under  a  conveyance  and  should  not  have  ao> 
quired  any  other  title  thereto,  and  he  should  be  sued  for  the  poaaeisioa  «f 
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Wi  property  l»y  mnotlier  person  holding  under  %  prior  oonveyanae  from  the 

MM  gmntor,  it  m&y  be  proper  to  hold  that  the  defendant  oannot  letaia 

ywMwion.  aoqiLir^d  under  a  title  by  proving  that  the  title  itself  was  im* 

pic!ect»  and  thmt  aoine  third  peraoo,  who  is  at  present  making  no  oUim,  ha« 

a  bitter  right  to  the  poasession  than  any  of  the  parties  to  the  litigation* 

In  tech  m  eaae  the  defendant  is  in  a  position  similar  to  that  of  a  tenant 

vbe^  after  eoeepting  a  lease  and  obtaining  possession  thereby,  undertakes, 

wxthoai  smrrendering  snch  possession,  to  dispute  his  landlord's  title. 

The  rel&tiona  between  a  lessor  and  lessee  and  a  grantor  and  grantee  are 
eewnttally  different.  The  former  yields  possession  of  the  property  under 
aeontract,  express  or  implied,  that  it  shall  be  restored  to  him  at  the  expi- 
(stion  of  hia  leaae,  and  it  would  be  prodnctiye  of  bad  faith  on  the  part  of 
IsBMes  to  permit  them  after  thus  acquiring  possession  to  deny  the  title  of 
tbsir  leeeor  and  to  refuse  to  surrender  poesession  in  aocordanoo  with  the 
eonrenanta  ol  the  lease.  A  grantor  of  the  fee,  on  the  other  hand,  parts 
with  all  hia  estate  in  the  property,  and  does  not  need  any  protection 
against  sabaeqnent  acts  of  his  grantee.  The  latter,  having  paid  the  full 
parahsas  price,  owes  no  further  duty  to  his  grantor,  and  therefore  is  under 
OS  oUigatkn  to  defend  or  maintain  the  title  acquired  from  him.  The 
grantee  may,  therefore,  at  any  time  deny  that  he  received  any  title  by 
▼irtne  of  hia  convey ance:  San  Franmco  v.  Lawton,  18  Cal.  476;  79  Am. 
Dee.  187;  Osterhout  v.  Shoemaker,  3  Hill,  613;  Wenxel  v.  Sehultz,  100  Cal. 
250,  265;  Waikhu  v.  Bolman,  16  Pet.  25,  63.  If,  as  these  authorities  af. 
finn,  the  grantee  is  not  estopped  as  against  his  grantor  from  denying  that 
he  teeetved  title  from  the  latter,  it  is  di£ScuIt  to  understand  upon  what 
prineiple  an  estoppel  may  arise  in  favor  either  of  a  prior  or  a  subsequent 
grantee  of  *  common  grantor  when  no  such  estoppel  existed  in  favor  of 
Inm.  We  are  therefore  inclined  to  share  in  the  views  expressed  in  the  prin- 
le  that  the  anthorities  holding  that  the  defendant  cannot  defeat  a 
rerj  where  he  and  the  plaintiff  claim  from  a  common  source,  except  by 
shsiwing  the  acquisition  of  a  paramount  outstanding  title,  are  unsound  in 
prmciple,  and  tbat^  "  since  the  plaintiff  must  prove  hia  title  in  order  to  re- 
tt  wonld  seem  that  when  he  has  shown  title  under  the  common 
that  proof  by  the  defendant^  however  made,  that  the  common 
grantor  had  no  title,  ought  to  be  a  defense.'*  In  the  only  cases  neces- 
ssiily  afirming  the  right  of  the  defendanb  to  make  this  defense,  however, 
it  disthictly  appeared  that  the  common  grantor  had  no  title  whatever,  and 
•e  two  of  them  that  the  conveyances  which  he  made  were  by  quitclaim, 
sAd  therefore  could  not  be  regarded  in  themselves  as  an  assertion  on  his 
part  sr  aa  admission  upon  that  of  his  grantees  that  he  had  title:  Mo 
DomM  V.  Bannak,  51  Fed.  Rep.  73;  Wolfe  v.  Doe,  18  Smedes  k  Bl  103; 
§1  An.  Dec  147;  Benrp  v.  Meheri,  29  Hun,  885;  Sparrow  v.  Kingman,  1 
M.  Y.  942.  It  is  much  to  be  regretted  that  in  the  decisions  affirming  in 
general  terms  an  estoppel  to  szist  aa  between  grantees  of  a  common  grantor 
few  of  them  have  so  considered  the  sabjset  as  to  indicate  th»t  it  had  re- 
esivsd  earefnl  attentioD. 

Tbs  cases  in  whioh  ths  questions  here  considered  have  arisen  have  gener- 
ally been  actions  in  ejectment  or  proceedings  of  a  similar  character  for  the 
recovery  of  the  poesession  of  real  property^  and  hence  it  oannot,  perhape,  be 
affiroMd  upon  authority  that  the  rules  adopted  are  applicable  to  other  con- 
toovermM.  We  do  not^  however,  observe  anything  in  the  nature  or  object 
sf  thiw  aetioBS  to  mafcs  a  rule  upon  this  subject  soossdsd  to  be  applioable 
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to  ibem  inapplicable  to  oiher  oontrorvnles  or  prooeedingt  respeoHnff  real 
proporty.  The  only  anit  of  a  different  character  in  whieh  the  rale  warn  in- 
voked, falling  within  onr  obeervation,  was  one  for  partition,  and  in  that  the 
rvde  applicable  in  the  state  in  actions  of  ejectment  was  applied  withoat 
any  discussion  of  the  question  and  apparently  withoat  any  suggestion  apon 
the  part  of  either  the  court  or  of  counsel  that  the  rale  of  cTidenoe  or  off 
estoppel  in  the  one  prooeeding  could  or  ought  to  be  different  from  that  im 
the  other:  KeUhum  ▼.  Schiekeknu,  73  Ind.  137. 

CoUnafU9,^The  decisions  which  we  have  hitherto  cited  have  been  pro- 
nonnced  in  oasea  in  which  the  litigants  deriyipg  title  from  a  common  grantor 
have  claimed  estates  in  severalty.     If,  however,  they  are  ootenants  of  th« 
property,  the  rules  already  referred  to  apply  to  them  with  additional  foroe* 
If  either  of  them  has  acquired  possession  of  the  property  under  a  oonveyanoa 
from  a  oommon  grantor  or  ancestor,  his  position  is  very  much  like  that  of  a 
leasee  receiving  possession  of  property  from  his  landlord  in  this,  that  he  can* 
not^  while  he  remains  in  possession,  dispute  the  common  title,  nor  deny  to 
his  cotenant  any  right  to  the  possession  of  the  property  because  of  any  defeol 
in  their  common  title,  even  though  he  has  acquired  a  paramount  adve 
title:  Reinhart  v.  Bradshaw,  19  Nev.  256;  8  Am.  St  Rep.  886;  Freeman 
Cotenancy  and  Partition,  sec  152;  Jadc$on  v.  Siiteier,  5  Cow.  530;  Bom' 
kdmer  v.  Baldwin,  42  Cal.  34;  Mraintree  v.  BatiUs,  6  Vt.  395;  Funk  v.  New- 
comber,  10  Md.  301;  Pheian  v.  Kelley,  25  Wend.  891;  Olney  v.  Sawyer,  64 
Cal.  379.     Bnt  it  cannot  be  truly  affirmed  that  a  cotenant  is  absolutely 
estopped  from  denying  the  validity  of  the  title  of  the  common  grantor,  or 
from  asserting  in  favor  of  himself  a  paramount  adverse  title  by  him  acquired. 
The  relations  between  cotenants  are  such  that  neither  is  at  liberty  to  acquire 
a  hostile  title  and  to  assert  it  against  his  ootenants  if  they  on  their  part 
choose  to  share  in  the  burdens  of  the  acquisition.     Every  purchase  of  mm. 
adverse  title  by  a  cotenant  is  prima  facie  made  for  the  common  benefit,  and 
must  be  regarded  as  held  in  trast  for  all  the  ootenants  at  their  election,  pro- 
vided they  contribute  their  abare  of  the  expenses  of  the  acquisition :  Freemaa 
on  Cotenancy  and  Partition,  sea  154;   Venable  v.  Beauchatnp,  8  Dana»  324; 
28  AuL  Dec.  74;   Weaver  r.  Wible,  25  Pa.  St.  270;  64  Am.  Dec  696;  Ooo^ 
oom  V.  Donaldson,  18  B.  Mon.  230;  68  Am.  Dec.  723;  Barker  v.  Jones,  62 
K.  H.  497;  13  Am.   St.  Rep.  686;  Donnor  v.  Quatemuu,  90  Ala.  164;  24 
Am.  St  Rep.  778;  BrUUn  v.  Handy^  20  Ark.  381;  73  Am.  Deo.  497;  2Ve- 
dale  V.  Tisdale,  2  Sneed,  596;  64  Am.  Dec  775;  Lhyd  v.  Lynch,  28  Pa.  St. 
419;  70  Am.  Dec  137.     If,  after  having  a  reasonable  opportunity  to  mak* 
this  contribution,  they  neglect  or  refaae  to  do  so^  the  party  acquiring  the 
adverse  title  is  not  estopped  from  asserting  it  in  any  appropriate  proceed* 
lag,  and  may  therefore  recover  possession  from  his  cotenants  to  the  extent 
of  any  paramount  title  so  acquired  by  him:  TUstoorth  v.  Stout,  49  III.  78;  96 
Am.  Dec  577;  BritUn  v.  Handy,  20  Ark.  381;  78  Am.  Dec  497;  Freeman 
on  Cotenancy  and  Partition,  sec.  156.     ''As  the  rule  forbidding  the  acquiai- 
tion  of  adverse  titles  by  a  cotenant  from  being  asserted  against  his  com- 
panions is  always  said  to  be  based  upon  considerations  of  mntual  trust  and 
confidence  supposed  to  be  existing  between  the  parties,  the  question  natur- 
ally arises  whether  the  rule  ia  applicable  where  the  reasons  on  which  it  is 
based  are  absent.     Joint  tenants,   tenants  by  entirety,  aod  coparceners 
always  hold  by  and  nnder  the  same  title     Their  union  of  interest  and  of 
title  is  so  complete  that,  beyond  all  doubt,  such  a  relation  of  trust  and  ooo^ 
fidenoe  unavoidably  results  therefrom  that  neither  will  be  permitted  to  aol 
IB  hostility  to  the  interests  of  the  other  in  reference  to  the  joint  estate^ 
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Ten&nti  m  ooramon,  on  Hbm  oHhw  hteid^  may  olaim  nndar  separate  mmrej* 

■BOM»  and  throogk  different  gntDton.    Their  only  unity  is  that  ef  right  te 

tkt  pn—wwrion  of  the  common  snbjeot  of  ownenhipi    At  their  oonneotion  la 

■oiofloeanrily  to  intimate  aa  that  of  other  ootenants,  it  may  well  be  doabted 

whether  they  should  always  be  subjeot  to  the  restraints  imposed  upon  the 

otheia    There  are  many  cases  in  which  the  rule  in  regard  to  the  acquisition 

«f  an  adverse  title  by  a  ootenant  is  spoken  of  in  general  terms  as  applying 

ta  tanaati  in  common,  irrespectiTe  of  their  special  and  actual  relations  to 

•a  another.     But  an  examination  of  the  decisions  clearly  showa  that  ten- 

aato  in  common  are  not  necessarily  prohibited  from  asserting  an  adverse 

titk    If  their  intereata  accrue  at  different  times,  and  under  different  instru- 

Baata,  and  neither  has  snperior  means  of  information  respecting  the  state 

af  ths  titla^  then  either,  unless  he  employs  his  ootenanoy  to  secure  an  ad* 

viatage,  may  acquire  and  assert  a  superior  outstanding  title,  especially 

whara  the  cotenants  are  not  in  joint  poasesaion  of  the  premiaea:  RoberU  v. 

Thorn,  25  Tex.   736;    73  Am.  Dec  652;    FrentM  ▼.  KloUch,  28  Wis.  317; 

Wrigld  ▼.  8pmy,  21  Wis.  336;  BriUin  ▼.  Handy,  20  Ark.  381;  73  Am.  Dec. 

497;  MatAewB  ▼.  Biita,  22  Pick.  48;  Bippeioe  ▼.  Dwyer,  49  Tex.  498;  King  w. 

Mowim,  lOHeisk.  880.    Oontn»  Bradom  ▼.  Oooper,  80  III  829;  MoiUagm  v. 

Mkl06IU.48L* 
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PRTTXXAS,!!!] 

te  JvinoAVA,  Btidbhob  to  DnPROTS.— Where  it  appears  from  the  record 
el  a  cause  that  a  question  has  b^n  presented  and  decided,  extrinsic 
Sfidenoe  is  not  admissible  to  limit  the  effect  of  the  record  by  proving 
that  the  parties  on  the  trial  of  the  former  action  limited  their  contro- 
Tetsy  to  certain  specific  property  leas  than  that  which  the  record  ahows 
to  have  been  in  issue  between  them.  Hence,  where  the  record  shows  an 
action  to  recoTer  the  poasession  of  land,  and  a  verdict  and  judgment  in 
fa?or  of  the  plaintiff  for  the  whole^  parol  evidence  is  not  admissible  to 
yrore  that  the  only  question  litigated  was  one  of  boundary,  and  that  the 
title  to  a  part  of  the  tract  recovered  was  not  submitted  for  decision  nor 
decided. 

to  Judicata— A'Pabtt  oahitot  BnjnaAn  Mattebu  whioh  hi  Miost 
HATS  iHTBRFotiBD. — ^If  he  faiU  to  plead  or  prove  a  fact  which  he  might 
have  pleaded  or  proved,  or  makes  any  other  mistake  during  the  progrcH 
sf  the  action,  this,  while  the  Judgment  remaida  In  foroeb  oannot  limit 
itseffaot 

Pider  A  Peeler^  for  the  plaintiff  in  error. 

W,  B*  Holmanj  for  the  defendants  in  error. 

*»•  Btayton,  C.  J.  On  December  7,  1878,  John  D.  Free- 
mAD  brought  an  action  against  J.  F.  McAninch  and  D«aniel 
HcCray  to  recorer  a  tract  of  land  containing  six  hundred 
and  twenty-two  and  one-half  acres,  part  of  one-third  of  a 
kague  of  land  originally  granted   to  Joseph  Washington. 
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The  petition  was  in  the  usual  form  of  petitions  in  actions  of 
trespass  to  try  title,  and  described  the  land  sued  for  by  metes 
and  bounds. 

Defendants  demurred  to  the  petition,  pleaded  not  guilty, 
limitation  of  three  and  ten  years,  and  set  up  title  in  them* 
seWes  to  part  of  the  land,  giving  description  of  that  which 
each  claimed,  under  a  survey  made  by  virtue  of  certificate 
issued  to  George  Allen.  They  also  pleaded  in  estoppel  acts 
of  D.  C.  Freeman,  and  claimed  value  of  improvements  made 
in  good  faith.  The  cause  was  tried  before  a  jury,  and  upon 
a  verdict  for  plaintiff  judgment  was  rendered  in  his  favor  for 
all  the  land  sued  for,  which  in  the  judgment  was  described 
as  in  the  petition.  ^'^  From  that  judgment  defendants  prose- 
cuted a  writ  of  error  to  the  supreme  court,  where  the  judg- 
ment was  affirmed. 

Defendants  in  that  action  seek  in  this  to  avoid  the  effect  of 
that  judgment  as  an  adjudication  of  the  title  to  all  the  land 
described  in  the  petition  and  judgment;  and  Daniel  McCray 
now  asserts  title  to  one  hundred  and  thirty-four  and  one-third 
acres  of  the  land  embraced  in  that  judgment,  to  which  he 
asserts  title  through  a  conveyance  made  by  D.  C.  Freeman 
pending  that  action. 

In  the  view  taken  of  the  ea^e  it  is  not  necessary  to  inquire 
whether  D.  C.  Freeman  had  power  under  the  will  of  the  mother 
of  John  D.  Freeman  to  convey  to  McCray,  nor  whether  he 
assumed  to  convey  his  interest  in  the  particular  tract  On 
the  trial  in  the  district  court  evidence  was  admitted  for  the 
purpose  of  avoiding  the  effect  of  the  former  judgment,  and 
on  appeal  it  was  held  by  the  court  of  civil  appeals  that  such 
evidence  was  admissible,  one  judge  dissenting. 

The  pleadings  and  judgments  in  the  forqier  action  were 
offered  in  evidence,  and  it  was  shown  that  the  court  instructed 
the  jury  that  plaintiff  had  shown  title  to  the  Washington 
survey  and  defendants  to  the  Allen,  and  that  the  question 
for  their  decision  was,  whether  the  land  sued  for  was  within 
the  boundaries  of  the  former,  in  which  event  they  were  in- 
formed that  plaintiff  was  entitled  to  a  verdict,  but  that  others 
wise  the  verdict  should  be  for  the  defendants. 

Over  objection  of  plaintiff  in  error  the  court  permitted  one 
of  the  attorneys  for  defendants  in  the  former  action  to  state 
that  ^he  was  present  and  conducted  the  trial  of  said  canae 
on  the  part  of  said  defendants;  that  after  introducing  what 
evidence  was  introduced  in  said  oause  for  defendants,  and 
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before  the  argnment  of  said  cause,  he  spoke  to  D.  C.  Free- 
mao,  the  father  of  John  D.  Freeman,  who  was  present  in 
€oart  and  representing  said  John  D.  Freeman,  and  made  an 
igreement  with  said  D.  C.  Freeman  and  the  attorneys  of  John 
D.  Freeman  who  were  conducting  the  trial  of  said  cause  on 
the  part  of  John  D.  Freeman,  in  open  court,  and  in  the 
preseuce  of  the  court,  to  the  effect  'that  the  only  question 
involved  in  the  cause  was  one  of  boundary  between  the  Wash- 
ington and  Allen  surveys.*  He  does  not  remember  that  the 
attention  of  the  court  was  called  to  the  agreement  or  not. 
That  on  account  of  the  agreement  he  did  not  introduce  Daniel 
HcCray's  chain  of  title  to  said  one  hundred  and  thirty-four 
and  one-third  acres  tract  of  land,  which  he  had  with  him  at 
the  trial." 

An  attorney  representing  John  D.  Freeman  in  that  cause 
oorroborated  that  statement,  and  testified:  *' That  before  the 
argnment  began  in  said  cause  the  attorneys  for  both  parties 
agreed  in  open  court  that  the  only  question  at  issue  was  as  to 
whether  the  George  Allen  one  hundred  and  ninety-eight  acres 
survey  was  included  within  the  boundaries  of  the  Joseph 
Washington  one-third  league  survey.  That  he  remembers 
that  there  was  no  land  in  controversy  ^'^  in  said  suit  except 
•aid  one  hundred  and  ninety-eight  acres,  and  that  the  whole 
controversy  was  in  regard  to  same." 

To  verify  his  statement  he  referred  to  his  brief  filed  in 
iaid  cause,  in  which  he  said  the  following  statement  was 
made:  ''It  was  admitted  that  defendant  in  error  [John  D. 
Freeman']  was  the  owner  of  the  said  Washington  survey,  and 
that  the  plaintifis  in  error  were  the  owners  of  the  title  to  the 
George  Alien  survey,  and  the  question  at  issue  was  whether 
the  said  Allen  was  included  in  the  boundaries  of  the  said 
Washington  survey." 

McCray  was  permitted  to  state  that  he  was  present  at  the 
trial  of  the  former  action,  and  that  "the  title  to  the  one 
hundred  and  thirty-four  and  one-third  acres  tract  was  not 
involved  in  said  suit,  and  his  title  papers  to  the  same  were 
not  read  in  evidence." 

This  caase  was  tried  by  a  jury,  and,  in  reference  to  the  for- 
mer judgment,  the  court  instructed  them  ns  follows:  "  Second 
question  for  you  to  answer  is,  whether  or  not  in  the  case 
decided  in  1888  of  /.  D.  Freeman  v.  McCray  and  McAninch^ 
number  1311,  the  title  to  the  one  hundred  and  thirty-four  and 
one-third  acres  now  claimed  by  McCray  out  of  the  Joseph 
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Washington  Boryey  was  involved  as  an  issue;  or  was  or  was 
not  the  boundaries  between  the  Washington  and  Allen  sur- 
veys the  only  issue  decided  in  said  case.''  The  jury  found 
that  the  only  issue  in  the  former  action  "  was  the  boundary 
line  between  the  Allen  and  Washington  surveys." 

The  court  refused  to  instruct  that  *'  the  effect  of  the  petitioD 
of  the  plaintiff,  John  D.  Freeman,  in  the  said  original  suit,  and 
the  said  answer  of  the  defendants  therein,  was  to  put  in  issue 
in  said  suit  the  title  and  right  of  possession  to  all  the  land 
described  in  the  petition  of  plaintiffs  in  said  original  suit." 

Where  it  appears  from  the  record  of  a  court  having  juris* 
diction  over  the  parties  and  subject  matter  that  an  issue  has 
been  presented  and  decided,  then  the  decision  so  made,  so 
long  as  it  is  not  set  aside  in  some  lawful  manner,  must  be 
held  conclusive  upon  the  rights  of  the  parties  when  the  same 
issue  is  again  presented;  and  in  such  cases  extrinsic  evidence 
cannot  be  received  to  contradict  the  record,  by  showing  that 
an  issue  necessarily  involved  in  the  cause  was  not  presented 
and  decided.  If  the  record  leaves  that  matter  uncertain, 
then  extrinsic  evidence  may  be  resorted  to  for  the  purpose  of 
showing  what  was  actually  decided.  That  the  court  in  which 
the  former  action  was  tried  had  jurisdiction  over  the  parties 
to  and  subject  matter  involved  in  that  controversy  cannot 
be  questioned. 

What  was  the  issue  involved  in  that  cause  as  shown  by 
the  record?  An  issue  is  the  question  in  dispute  between 
parties  to  an  action,  and  in  the  courts  of  this  state  that  is 
required  to  be  presented  by  proper  pleadings.  The  record  of 
the  former  action  shows  that  plaintiff  in  his  pleadings  alleged 
that  he  was  the  owner  of  a  tract  of  land  therein  particularly 
described;  ^'^  that  defendants,  without  right,  had  taken 
possession  of  that,  and  that  he  was  entitled  to  have  it  restored 
to  him.  It  is  conceded  that  the  tract  of  one  hundred  and 
thirty-four  and  one-third  acres  now  in  controversy  is  a  part 
of  the  land  so  claimed.  It  shows  that  the  defendants  denied 
plaintiff's  ownership,  and  controverted  his  right  to  possession; 
and,  to  intensify  this  denial,  asserted  right  in  themselves, 
and  stated  the  manner  in  which  it  was  claimed  that  this 
accrued. 

Thus  were  the  issues  presented,  and  the  leading  issue  was 
ana  of  title;  and  the  fact  that  a  determination  of  that  may 
have  depended  on  a  question  of  boundary  could  not  change 
the  character  of  the  vital  issue  in  the  case;  for  that  was  bat 
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a  qneetion  of  fact,  to  be  considered  like  any  other  fact  in 
determining  whether  the  issue  of  title  to  the  land  should  bo 
decided  in  favor  of  the  one  party  or  the  other. 

What  the  issues  made  by  the  pleadings  were  is  not  left 
uncertain  by  the  record.  The  record  of  the  former  action 
shows  that  the  court  instructed  the  jury  that  the  controversy 
between  the  parties  was  one  of  title  to  the  land  described  in 
plaintiff's  pleadings;  that  he  had  shown  title  to  the  Wash* 
ington  survey,  and  defendants  had  shown  title  to  the  Allen 
Borvey,  after  which  they  were  instructed  to  determine  whether 
the  land  described  in  plaintiff's  petition  was  a  part  of  the 
Washington  survey,  and,  in  the  event  they  so  found,  they 
were  instructed  to  find  for  the  plaintiff. 

The  court  decided  the  question  of  title  to  the  respective 
•Qr?eys;  and  only  submitted  to  the  jury  the  question  of 
boundary^  on  which  title  to  the  land  then  in  controversy 
depended;  but  this  did  not  eliminate  the  question  of  title  to 
the  land  sued  for. 

Questions  of  boundary  are  never  the  subjects  of  litigation 
within  themselves,  but  so  become  only  where  some  right  or 
title  is  thought  to  depend  on  their  determination;  and  the 
bet  that  the  court  submitted  only  that  question  to  the  jury 
does  not  leave  uncertain  the  issue  actually  tried  and  deter- 
mined iu  the  former  action,  even  if  the  charge  be  considered 
without  reference  to  other  parts  of  the  record. 

The  judgment  was:  **  It  is  therefore  considered  by  the  court 
that  the  plaintiff,  John  D.  Freeman,  recover  of  the  defend- 
ants, J.  F.  McAninch  and  Daniel  McCray,  the  premises  de- 
scribed and  bounded  as  follows."  It  describes  the  land  at 
described  in  the  petition,  and  then  declares  that  for  this  "he 
may  have  his  writ  of  possession  and  his  costs  in  this  behalf 
expended,  for  which  he  may  have  his  execution." 

In  petition  for  writ  of  error  defendants  alleged  that  plain- 
tiff had  *'  recovered  of  and  from  the  said  defendants  the  cer* 
tain  tract  of  land  sued  for."  That  judgment,  in  the  light  of 
the  entire  record,  was  an  unequivocal  judicial  determination 
that  the  title  to  the  land  described  in  it  was  in  the  ^'^  plain- 
tiff, and  that  he  was  entitled  to  its  possession,  and  the  evi* 
dence  offered  to  prove  that  such  was  not  the  issue  presented 
and  determined  ought  to  have  been  excluded. 

There  is  no  decision  in  this  state,  nor  elsewhere,  so  far  as 
is  known,  which  sanctions  the  admission  of  such  testimony 
ia  the  face  of  such  a  record.    The  case  of  Fo$Ur  v.  WelU^  A 
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Tex,  101,  was  one  in  which  the  judgment  of  a  justice  of  the 
peace  came  in  question,  and,  his  record  not  showing  what  was 
adjudicated,  it  was  held  that  this  might  be  shown  by  extrin- 
sic evidence;  but  in  that  case  the  general  proposition  was 
announced:  '^  That  the  judgment  or  decree  of  a  court  possess* 
ing  competent  jurisdiction  shall  be  final  as  to  the  matters 
determined  cannot  be  controverted.  The  principle,  however, 
extends  further;  it  is  not  only  final  as  to  the  matters  actually 
determined,  but  as  to  any  other  matter  which  the  parties 
might  litigate  in  the  cause,  and  which  they  might  have 
had  decided:  Le  Oiien  v.  Oouvemeur,  1  Johns.  Cas.  436;  1 
Am.  Dec.  121;  FtBchli  v.  Fischli,  1  Black f.  360;  12  Am,  Dec. 
261.  But  it  is  only  when  the  trial  was  on  the  merits,  where 
all  the  matters  between  the  parties  were  or  could  have  been 
adjudicated,  that  the  judgment  is  a  bar  to  another  action." 
This,  with  its  well  recognized  limitations,  has  been  recog- 
nized as  the  law  in  this  state  from  the  earliest  times. 

After  asserting  the  same  rule  in  another  case,  it  was  said: 
^'Such  being  the  efiect  of  the  former  judgment,  ....  no 
evidence  could  have  been  received  to  impeach  the  judgment 
when  the  record  of  it  was  ofiered.  It  might  have  been  com« 
petent  to  receive  evidence  to  support  its  identity.  But  if  the 
record  did  not  show,  when  compared  with  the  matters  put  ia 
controversy  in  the  suit  in  which  it  was  ofiered,  th'^t  it  em- 
braced the  same  subject  matter,  it  could  have  ofi'ered  no  bar 
on  the  plea  of  nul  tiel  record  ":  WeatJierd  v.  May 8^  4  Tex.  390. 

In  the  same  case  it  is  aptly  said:  '*  Our  system  is  happily 
well  adapted  to  show  conclusively  by  the  record  whether  it  was 
sought  to  litigate  a  matter  that  had  already  been  adjudicated. 
The  cause  of  action  is  required  fully  to  be  set  out  in  the  peti* 
tion,  and  the  defense  in  the  answer,  that  there  would  be  no 
uncertainty  as  to  the  matter  litigated  in  the  adjudged  case, 
or  whether  it  was  decided  on  its  merits,  and  as  little  as  to 
what  was  sought  to  be  litigated  in  the  suit  pending." 

'*The  plaintifi^'s  title  was  put  directly  in  issue  by  the  de- 
fendant's answer  in  the  former  suit.  It  was  the  material  and 
traversable  matter  in  issue  between  these  parties  in  that  suit; 
and  the  judgment  upon  it  is  conclusive  of  that  question  ia 
this  suit:  1  Greenleaf  on  Evidence,  528,  et  seq.  It  is  not  the 
less  so  because  the  defendant  failed  to  produce  any  evidence 
of  title  on  his  part.  Otherwise  a  party  might  avoid  being 
concluded  by  the  judgment  in  any  case  by  withholding  his 
evidence.    The  record  of  the  judgment  conclusively  estab- 
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U^Yioa  t\iat  the  title  was  in  issue;  and  it  was  not  competent 
for  the  defendant^  to  impeach  and  contradict  it  by  the  pro- 
doctioQ  ***  of  parol  evidence":  Fish  v.  Miller,  20  Tex.  579; 
BoberU  v.  Johnson^  48  Tex.  137;  Graves  v.  White,  13  Tex.  123; 
Oldham  V.  Melver,  49  Tex.  572;  Niclwh  v.  DihreU,  61  Tex, 
541;  Fiippen  v.  Dixon,  83  Tex.  421;  29  Am.  St.  Rep.  653;  Lee 
V.  Kingsbury,  13  Tex.  70;  62  Am.  Dec.  546;  Tadlock  v.  Eccles, 
20  Tex.  792;  73  Am.  Dec.  213;  McOrady  v.  Monks,  1  Tex.  Civ. 
App.  613;  Armstrong  v.  St.  Louis,  69  Mo.  310;  33  Am.  Rep. 
4^;  Long  v.  fVebb,  24  Minn.  380,  383;  Bailey  v.  Williams,  6 
Or.  72;  SlurUvant  v.  Randall,  53  Me.  153;  Butler  v.  Suffolk 
Glass  Co.,  126  Mass.  512;  Campbell  v.  Butts,  3  N.  Y.  174; 
Joms  y.  Perhin»,  54  Me.  396;  Freeman  on  Judgments,  275, 
300;  Black  on  Judgments,  625;  Vanfleet  on  Collateral  At- 
tack, 526;  Wharton  on  Evidence,  785;  Smith's  Leading  Cases, 
8th  Am.  ed.,  915,  et  seq.  The  cases  of  Cook  v.  Burnley,  45 
Tex.  115;  Horton  v.  Hamilton,  20  Tex.  611,  and  Pishaway  v. 
Runnels,  71  Tex.  352,  do  not  hold  to  the  contrary. 

In  Russell  y.  Place,  94  U.  S.  608,  the  same  rule  is  recog- 
nized; but  in  that  case  it  did  not  appear  from  the  record  on 
what  issue  the  cause  was  tried,  and  it  was  held  that  *^  to 
apply  the  judgment,  and  to  give  effect  to  the  adjudication 
actually  made,  when  the  record  leaves  the  matter  in  doubt, 
such  evidence  is  admissible.'' 

That  suit  was  brought  for  infringement  of  a  patent  in  cer- 
tain respects,  and  in  bar  of  that  action  a  former  judgment  on 
a  similar  charge  was  pleaded;  but  it  did  not  appear  from  the 
record  in  the  former  cause  whether  the  infringement  on  ac- 
count of  which  a  recovery  was  had  was  the  same  as  that  on 
which  the  pending  suit  was  based. 

The  case  of  Hickerson  v.  City  of  Mexico,  58  Mo.  61,  seems 
to  have  presented  a  similar  question,  but  there  is  no  intima- 
tion in  the  opinion  that  parol  evidence  could  be  received  to 
contradict  the  record;  and  the  same  may  be  said  of  the  opin- 
ion in  Cunningham  v.  Foster,  49  Me.  68. 

To  hold  that  an  issue  as  to  boundary  alone  was  tried,  and 
that  no  issue  of  title  was  presented  and  determined,  would 
be  to  deny  to  the  record  its  only  legitimate  construction;  to 
attribute  to  the  parties  intention  to  have  an  issue  of  fact  de- 
cided from  which  no  benefit  whatever  could  result  to  either 
party;  and,  worse  still,  to  assume  that  the  court  did  and 
intended  to  enter  a  judgment  which  could  have  no  effect;  for 
if  the  issue  of  title  to  the  property  was  not  determined  or 
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intended  to  be,  it  was  wholly  unimportant  where  the  bound- 
ary between  the  surveys  was. 

The  issue  presented  by  the  pleadings  and  determined  by 
the  judgment  was  one  of  title;  and  that,  under  the  agreement 
of  the  parties  or  determination  of  the  court  of  the  effect  of 
written  muniments  of  title  offered  by  the  respective  parties, 
this  depended  on  the  fact  of  true  locality  of  the  boundary 
between  the  surveys  could  not  change  the  character  of  that 
issue. 

The  effect  of  the  agreement  proved  was  that  the  right  of 
the  plaintiff  to  recover  should  depend  on  the  question  whether 
the  laud  described  in  his  petition  was  a  part  of  the  Washing- 
ton  survey;  but  this  did  not  change  ^"  the  issue  made  by 
the  pleadings,  nor  divest  the  judgment  of  its  effect  as  a  de* 
termination  of  title,  any  more  than  would  it  had  the  parties 
Jtgreed  that  judgment  should  be  entered  for  the  plaintiff  if 
«ome  muniment  of  title  offered  by  him  was  found  to  be  gen- 
uine, and  that  it  should  be  for  defendant  if  that  was  found 
to  be  a  forgery. 

It  is  not  claimed  that  any  agreement  was  made  that  judg- 
ment should  not  be  entered  for  plaintiff  for  the  one  hundred 
and  thirty  four  and  one-third  acres  now  claimed  by  McCray, 
if  the  land  described  in  the  petition  was  found  to  be  apart  of 
the  Washington  survey,  but  that  in  that  event  he  should  have 
judgment  for  all  the  land  but  that  now  claimed  by  McCray. 
Under  such  an  agreement  another  and  very  different  question 
might  arise. 

Pending  the  former  action  McCray  may  have  acquired  title 
to  so  much  of  the  Washington  survey  as  he  now  claims;  but 
if  so,  it  was  his  right  to  assert  that  when  the  cause  was  tried, 
and  his  failure  to  do  so  does  not  now  entitle  him  to  relief  he 
might  then  by  diligence  and  care  have  secured. 

**  A  party  can  not  relitigate  matters  which  he  might  haye 
interposed,  but  failed  to  do,  in  a  prior  action  between  the 
same  parties  or  their  privies,  in  reference  to  the  same  subject 
matter.  And  if  one  of  the  parties  failed  to  introduce  matters 
for  the  consideration  of  the  court  that  he  might  haye  done, 
he  will  be  presumed  to  have  waived  bis  right  todo  so.  Hack* 
^ffoHh  V.  Zollars,  30  Iowa,  433;  Bites  y.  Irvine,  13  Ohio  St.  288; 
Le  Ouen  y.  GouverTieur^  1  Johns.  Cas.  436;  1  Am.  Dec.  21; 
Gray  v.  Dougherty,  25  Gal.  266. 

"  If  a  party  fails  to  plead  a  fact  he  might  have  pleaded,  or 
■lakes  a  mistake  in  the  progress  of  an  action,  or  fails  to 
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proYe  a  fact  he  might  have  proved,  the  law  can  afford  him 
BO  relief.  When  a  party  passes  by  his  opportunity  the  law 
will  not  aid  him. 

"In  Evfing  y.  McNairy,  20  Ohio  St.  322,  the  judge  says: 
^y  refusing  to  relieve  parties  against  the  consequences  of 
tiidr  own  neglect,  it  seeks  to  make  them  vigilant  and  care- 
foL  On  any  other  principle  there  would  be  no  end  to  an  ac- 
tion, and  there  would  be  an  end  to  all  vigilance  and  care  in 
its  preparation  and  trial.  The  same  principle  is  well  settled 
in  numerous  authorities.  See  Embury  v..  Conner^  3  N.  Y.  511; 
53  Am.  Dec.  325;  Pierce  v.  Kneeland^d  Wis.  23;  BirchJieadr. 
Brown,  5  San.  135'";  Covington  etc.  Bridge  Co.  v.  SargerU^ 
27  Ohio  St.  237. 

This  is  necessarily  the  law  in  all  cases  in  which  failure  to 
use  proper  diligence  is  not  caused  by  accident^  excusable 
mistake,  or  fraud  of  the  adverse  party:  Bassett  v.  Connecti^ 
cul  River  R.  R,  Co.,  150  Mass.  178,  180. 

The  judgment  of  the  court  of  civil  appeals  and  the  judg- 
ment of  the  district  court  will  be  reversed  and  the  cause  re- 
manded for  further  triaL       

JmWMKNTa — ^EVIDXNGB  THAT  ▲  MaTTSB  18  HOT  RiS  JODIOATA.—This  qn60- 

tioB  ii  fnUy  discussed  in  the  extended  note  to  Fakey  t,  EiUrley  Machine  Ofk^ 
44  Am.  BL  Rep.  669. 

Judombiits—Rks  Judicata^ FAnoBS  to  Skt  up  DxvBNn.— Where  a 
ptfty  has  an  opportunity  to  eet  np  a  defense,  and  neglects  to  do  so^  a  judg- 
ment reeovered  against  him  will  be  binding.  MorriUr,  Morrill,  20  Or.  90; 
t3  Am.  8tb  Rep.  96,  and  extended  note.  See  also  the  note  to  ffeiUig  v.  JM- 
AiH  SO  Am.  St.  Rep.  9d. 
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[87  TBXlS,  14a] 

Plbadivo. — ^A  Complaint  m  as  Action  to  Rkooyeb  iok  thi  Dbath  of 
THB  PLAiNTivrs'  MoTHSB,  alleging  that  she,  during  her  lifetime,  aided 
in  th«ir  support  and  oared  for  them  in  their  sickness,  and  that  her  home 
was  their  home^  and  that  they  had  every  reasonable  expectation  that 
had  she  lived  she  wonld  have  continued  to  aid  and  assist  in  their  sap- 
port  and  maintenance,  and  that  by  her  death  they  hare  been  deprived 
ef  her  motherly  care,  assistance,  support,  and  maintenance,  to  their 
damage  in  a  sum  specified,  is  not  subject  to  objection  on  the  ground 
that  it  is  vague  and  indefinite. 

teiTH  OF  Parent — DAMAon. — ^In  an  action  to  recover  for  the  death  of  a 
parent  it  is  proper  to  receive  evidence  showing  the  extent  to  which  she 
and  contributed  to  the  support  of  hm  children^  plaintiffii  in  th« 
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action,  and  that  she  was  of  simple  tastes  and  habits,  and  slways  ready 
to  aid  them  with  her  means  whenerer  they  needed  it;  and  farther,  that 
she  had  an  income  from  the  rents  of  property  and  from  interest  on  loao% 
which  she  devoted  to  their  support  as  well  as  to  that  of  herself. 

Byibbmok.— Thb  Opinion  ot  a  Witness  as  to  whether  the  children  of  m 
decedenc  had  an  expectation  that  she  woald  have  continued  to  aid  them 
had  she  lived,  is  inadmissible.  The  witness  shoold  be  restricted  to  a 
statement  of  the  facts,  and  the  jury  left  to  draw  their  own  conclusion 
therefrom. 

Dbath  07  Parent,  Evidsnob  to  Ristriot  Damages. — In  an  action  to  re» 
cover  for  damages  to  the  children  of  a  decedent  from  her  death,  evi* 
dence  is  admissible,  for  the  purpose  of  restricting  the  damages,  to  show 
that  by  such  death  they  have  received  by  devise  or  descent  property 
from  the  estate  of  the  decedent.  Especially  is  this  true  when  the  only 
pecuniary  benefit  which  the  plaintiffs  could  anticipate  from  the  contin« 
aed  life  of  the  decedent  was  aid  from  her  out  of  the  income  of  the  sama 
property  to  which,  on  her  death,  they  succeeded  by  devise  or  descent. 

Dbath  ow  Parent.— The  Damages  Reooyerable  for  the  death  of  a  parent 
are  not  restricted  to  such  pecuniary  benefit  as  might  have  resulted  to 
the  plaintiflESi  from  the  mental  or  bodily  labor  of  the  decedent,  if  it  ap- 
pears that  she  had  property  or  income  which  she  devoted  wholly  or 
partly  to  their  aid. 

Dbath  of  Parent — Evtdbnoe  of  Damages. — ^Plaintiffs,  adult  children  of 
the  decedent,  seeking  to  recover  damages  for  her  death,  must  prova 
with  a  reasonable  degree  of  certainty  the  data  from  which  their  com* 
pensation  is  to  be  assessed,  when  it  is  practicable  to  do  so.  If  they  are 
adnlts  and  their  claim  to  damages  is  based  upon  assistance  in  the  way 
of  money  and  other  property  received  in  the  lifetime  of  the  decedent^ 
and  the  continued  reception  of  which  they  had  a  right  to  expect  had  her 
life  not  been  taken,  the  failure  to  testify  specifically  to  facts  ought  to 
be  deemed  circumstances  against  them  warranting  the  setting  aside  of 
a  verdict,  provided  it  is  apparently  excessive. 

Upson  &  Bergstrom  and  Houston  Bros.^  for  the  plaintiff  in 
error. 

Denman  &  Franklin^  for  the  defendants  in  error. 

^^^  Qaines,  J.  The  plaintiffs  in  the  trial  court,  the  de* 
fendants  in  error  in  this  court,  are  the  sons  and  daughters  of 
Mrs.  M.  C.  Long.  They  brought  this  suit  under  the  statute 
to  recover  damages  for  injuries  resulting  to  them  from  the 
death  of  their  mother,  which  was  alleged  ^^^  to  have  been 
caused  by  the  negligence  of  the  defendant,  the  San  Antonio 
and  Aransas  Pass  Railway  Company.  The  petition  alleged 
that  the  youngest  of  plaintiffs  was  twenty-four  years  old  oa 
the  day  of  the  accident  which  resulted  in  Mrs.  Long's  death. 

The  allegations  of  the  petition,  with  reference  to  the  dam- 
ages, were  as  follows:  *' Plaintiffs  aver  that  said  M.  C.  Long 
during  her  lifetime  aided  in  the  support  and  maintenance  of 
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«&cib  one  of  plainlififs,  cared  for  them  in  time  of  sickness  and 
at  oiher  titnes,  and  that  her  house  was  their  home  whenever 
fhey  desired  to  make  it  such,  and  that  each  had  every  rea- 
sonable expectation  that  if  M.  C.  Long  had  lived  she  would 
have  continued  to  aid  and  assist  in  the  support  and  main- 
tenance of  each  of  them,  as  aforesaid;  and  they  aver  that  by 
her  death  each  of  them  has  been  deprived  of  her  motlierly 
care  and  assistance  and  her  said  support  and  maintenance, 
all  in  their  damage  in  the  sum  of  $15,000." 

These  allegations  were  speciiiUy  excepted  to,  substantially 
upon  the  ground  that  they  were  vague  and  indefinite.  The 
court  overruled  the  exceptions,  and  we  think  there  was  no 
error  in  that  ruling.  It  is  contended  that  the  petition  should 
haye  averred  specially  the  nature  of  the  aid  extended  by  Mrs. 
Long  in  her  lifetime  to  each  of  the  plaintiffs.  The  fact  that 
the  deceased  during  her  life  contributed  to  support  of  her 
children  is  evidence  to  be  considered  by  the  jury  in  determin- 
ing the  pecuniary  loss  sustained  by  them  by  reason  of  her 
death;  and  it  may  be  that,  in  a  case  like  this,  in  which  the 
children  are  all  adults  and  no  longer  abide  under  the  pa- 
rental  roof,  some  evidence  of  a  like  character  or  effect  is 
necessary  in  order  to  justify  a  recovery  of  damages.  Such 
facts  are  not  in  themselves  substantive  facts  which  justify  a 
judgment,  and,  being  mere  matters  of  evidence,  are  not  re- 
quired to  be  pleaded  either  in  detail  or  with  any  great  degree 
of  particularity. 

The  following  answer  of  Fanny  Long,  one  of  plaintiffs,  was 
permitted  to  be  read  from  her  deposition,  over  the  objection 
of  the  defendant:  "  Said  M.  0.  Long  did  aid  in  the  support 
of  all  her  said  children;  her  house  was  a  home  for  any  and 
all  of  them  whenever  they  ddsired  to  make  it  so.  Fanny 
Long,  Emma  Long,  and  Edward  Long  lived  with  her,  when 
not  absent  from  home.  She  also  furnished  Emma  Long 
money  for  her  support  and  to  pay  for  medicine  and  medical 
attention  when  needed.  She  also  aided  in  the  support  of 
■aid  Florence  Bartow  by  remitting  money  to  her  at  different 
times.  She  aided  Arthur  Long  the  same  way.  Slie  also 
aided  Edward  Long  with  money,  and  also  assisted  him  in 
the  support  of  his  children  by  giving  them  presents  of 
clothes,  etc.  She  was  a  woman  of  simple  tastes  and  habits, 
and  was  always  ready  to  aid  her  children  with  her  means 
whenever  they  needed  aid." 
The  answer  was  properly  admitted.    It  was  an  issue  ia 
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th«  case  whether  or  Dot  plaintifiBi  had  Buffered  any  pecuniarj 
lo08  from  the  death  **■  of  their  mother.  The  testimony 
tended  in  a  general  and  somewhat  imperfect  way  to  support 
the  plaintiffs'  case  upon  that  issue,  and  therefore  it  was  not 
irrelevant.  It  was  the  defendant's  right  to  have  more  spe* 
oifio  answers  upon  cross-examination,  and  the  record  showB 
that  it  availed  itself  of  this  right. 

We  are  also  of  opinion  that  there  was  no  error  in  admit- 
ting the  testimony  of  Fanny  Long,  to  the  effect  that  her 
mother  had  an  income  from  the  rents  of  property  and  inter- 
est on  loans,  and  that  she  devoted  it  to  the  support  of  herself 
and  children. 

The  plaintiffs  were  also  allowed  to  read  in  evidence  to 
the  jury  the  following  question  and  answer  from  the  deposi- 
tion of  the  same  witness:  ^*  If  you  say  that  she  [meaning 
M.  C.  Long]  did  aid  in  the  support  of  her  children,  please 
state  whether  they  had  any  expectations  that  she  would  con- 
tinue such  support  during  her  life;  if  yea,  state  the  facts,  if 
any,  upon  which  such  expectations  were  based.  Each  of 
•aid  children  had  the  expectation  that  said  M.  C.  Long  would 
continue  to  aid  them  if  she  had  lived.  This  expectation  ia 
based  upon  the  fact  that  she  was  a  kind  and  affectionate 
mother,  and  had  aided  them  during  her  life." 

So  much  of  the  question  as  sought  to  elicit  the  opinion  of 
the  witness,  and  so  much  of  the  answer  as  gave  that  opinion, 
should  have  been  excluded.  The  case  comes  within  neither 
of  the  well-defined  exceptions  to  the  rule  that  the  opinion  of 
a  witness  is  not  admissible.  The  witness  should  have  been 
confined  to  a  statement  of  the  facts,  and  the  jury  should 
have  been  left  to  draw  their  own  conclusion. 

The  only  witness  who  testified  as  to  the  family  relations  of 
the  plaintiff  and  the  deceased,  and  as  to  the  facts  affecting 
the  amount  of  damages,  was  Miss  Fanny  Long.  In  addition 
to  the  portions  of  her  testimony  which  have  already  been  set 
out,  she  deposed,  in  substance,  that  the  deceased  left  surviv- 
ing her  neither  father  nor  mother,  and  that  the  plaintiffs — 
two  sons  and  four  daughters — were  her  only  children.  The 
deceased  mother,  at  the  time  of  her  death,  had  property 
amounting  in  value  to  eighteen  thousand  five  hundred  dol- 
lars, and  the  income  of  her  property  was  about  eighteen 
hundred  dollars.  All  of  this,  except  about  two  hundred  and 
fifty  dollars,  which  was  used  in  her  own  support,  she  de- 
voted to  the  assistance  of  her  ohildren.'     She  was  oross* 
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^laminod  on  this  subject^  but  was  unable  to  giva  either  the 
dates  OT  amount  of  any  donation,  nor  the  amount  in  the 
«g2;teg!Bte  tbai  any  one  received  in  any  one  year.  One  re- 
edyed  remittanceB  of  money,  the  children  of  another  were 
given  clothing,  and  others  occasionally  lived  with  her  at  her 
expense.  All  the  children  were  of  full  age  at  the  time  of 
their  mother's  death.  Three  of  them  only  resided  perma- 
nently with  her.  Such  was  the  substance  of  the  testimony 
upon  the  question  of  damages. 

Such  being  the  evidence  adduced  by  the  plaintiffs  upon 
the  question  of  the  amount  of  damages,  the  defendant  offered 
in  evidence  the  will  of  ^^^  Mrs.  M.  C.  Long,  duly  probated, 
in  which  she  devised  and  bequeathed  all  of  her  estate  to  her 
four  daughters.  To  the  reading  of  the  will  in  evidence  the 
plaintiffs  objected,  and  their  objection  was  sustained  and 
the  evidence  excluded.  This  action  of  the  court  raises  the 
serious  question  in  this  case;  and  it  is  one  which  is  of  first 
impression  in  this  court. 

In  an  action  for  injuries  resulting  in  death,  can  the  defend- 
ant show,  for  the  purpose  of  reducing  the  damages,  that  the 
plaintiffs  have  received  by  devise  or  descent  property  from 
the  estate  of  the  deceased?  If  such  evidence  be  admissible 
in  any  case  of  like  character,  it  was  certainly  admissible  in 
this  case.  The  authorities  are  not  numerous,  and  the  ex- 
pressions of  the  courts  are  in  an  apparent  conflict  upon  the 
question. 

Among  the  cases  relied  upon  in  support  of  the  negative  is 
that  of  Railrodd  Co.  v.  Barron^  5  Wall.  90.  The  defendants 
asked  the  court  to  charge  the  jury  *'  that,  if  the  persons  for 
whose  benefit  this  action  is  brought  have  received  in  conse- 
quence of  the  death  of  said  Barron,  and  out  of  his  estate 
inherited  by  them  from  him,  a  pecuniary  benefit  greater 
than  the  amount  of  damages  which  could,  under  any  cir- 
cumstances, be  recovered  in  this  action,  then,  as  a  matter  of 
law,  they  have,  by  the  death  of  said  Barron,  sustained  no 
actual  injury  for  which  compensation  can  be  recovered  in 
this  action/'  Upon  error  to  the  supreme  court  of  the  United 
States  that  court  held,  in  effect,  that  the  charge  was  properly 

lefiised. 

The  trial  court  had,  however,  charged  the  jury,  among 
other  things,  as  follows:  "In  this  case  the  next  of  kin  are 
the  parties  who  are  interested  in  the  life  of  the  deceased. 
They  were  interested  in  the  further  accumulations  which  he 
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might  have  added  to  his  estate,  and  which  might  hereafter 
descend  to  them.  The  jury  have  the  right,  in  estimating 
the  pecuniary  injury,  to  take  into  consideration  all  the  cir- 
oumstances  attending  the  death  of  Barron;  the  relations  be- 
tween him  and  his  next  of  kin,  the  amount  of  his  property, 
the  character  of  his  business,  the  prospective  increase  in 
wealth  likely  to  accrue  to  a  man  of  his  age  with  the  busi- 
ness and  means  which  he  had.  Tliere  is  a  possibility  in  the 
chances  of  business  that  Barron's  estate  might  have  de- 
creased rather  than  increased,  and  this  possibility  the  jury 
may  consider.  The  jury  may  also  take  into  consideration 
that  he  might  have  married,  and  his  property  descended  in 
another  channel.  And  there  may  be  other  circumstances 
which  might  affect  the  question  of  pecuniary  loss,  which  it 
is  difficult  for  the  court  to  particularize,  but  which  will  occur 
to  you.  The  intention  of  the  statute  was  to  give  a  compen- 
sation which  the  widow,  if  any,  or  the  next  of  kin  might 
sustain  by  the  death  of  the  party,  and  the  jury  are  to  de- 
termine as  men  of  experience  and  observation  from  the  proof 
what  this  loss  is." 

It  is  apparent,  we  think,  that  evidence  had  been  admitted 
of  property  received  by  inheritances  by  the  beneficiaries  from 
the  estate  of  the  deceased,  and  the  case  cannot  be  considered 
as  a  decision  upon  the  question  of  the  admissibility  of  such 
evidence.  The  court  do  not  even  discuss  the  charges  *•• 
given  and  refused,  but,  in  course  of  their  opinion,  say  in  a 
general  way:  **The  statute  in  respect  to  this  measure  of 
damages  seems  to  have  been  enacted  upon  the  idea  that,  as 
a  general  fact,  the  personal  assets  of  the  deceased  would 
take  the  direction  given  them  by  law,  and  hence  the  amount 
recovered  is  to  be  distributed  to  the  wife  and  next  of  kin  ia 
proportion  provided  for  in  the  distribution  of  personal  prop- 
erty left  by  a  person  dying  intestate.  If  the  person  injured 
had  survived  and  recovered,  he  would  have  added  so  much 
to  his  personal  estate,  which  the  law,  on  his  death,  if  intea* 
tate,  would  have  passed  to  his  wife  and  next  of  kin;  in  case 
of  death  by  the  injury,  the  equivalent  is  given  by  a  suit  ia 
the  name  of  his  representative." 

The  suit  was  brought  under  the  statute  of  lUinoiSi  which 
made  the  widow  and  next  of  kin  the  beneficiaries  of  the  re- 
covery, and  directed  that  the  amount  recovered  should  be 
divided  among  them  '4n  the  proportion  provided  by  law  in 
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tektiou  to  the  diBtribution  of  personal  property  left  hy  per- 
lOQB  dying  intestate." 

The  court  seems  to  proceed,  in  part  at  least,  upon  the 
theory  that  the  damage  which  the  statute  is  intended  to 

■ 

compensate  is  the  loss  which  accrues  to  the  widow  and  next 
of  kin  of  the  deceased  as  distributees  of  his  estate,  by  reason 
of  his  premature  death;  such  loss  being  the  difference  be- 
tween what  the  deceased  actually  left  and  what  he  would 
have  left  had  not  his  life  been  cut  short  by  the  wrong  of  the 
defendant.  That  difference  would  seem  to  be  his  probable 
future  sayings  had  he  lived.  The  proportion  in  which  the 
recovery  is  to  be  distributed  tends  to  indicate  that  this  was 
the  leading  consideration  in  providing  the  right  of  action; 
for  if  the  loss  of  any  individual  benefits,  capable  of  pecuniary 
estimation,  which  would  probably  hav^  accrued  to  any  bene- 
ficiary during  the  life  of  the  deceased,  was  to  be  compen- 
sated, it  would  seem  that  the  statute  would  have  provided 
that  such  beneficiary  should  recover  such  compensation  for 
himself  alone. 

It  must,  however,  be  conceded,  that  the  decisions  of  some 
of  the  courts  upon  similar  statutes  recognize  the  rights  of 
minor  children  at  least  to  recover  for  the  loss  of  individual 
pecuniary  benefits  which  would  probably  have  enured  to 
them  by  the  continuance  of  the  life  of  their  parent:  TUley  v. 
HtLdton  River  R.  R.  Co.,  24  N.  Y.  471;  29  N.  Y.  252;  86  Am. 
Dec.  297;  Terry  v.  Jewell,  78  N.  Y.  338. 

Under  the  statutes  of  New  York  the  recovery  is  for  the 
benefit  of  the  next  of  kin,  and  is  to  be  then  also  apportioned 
as  under  the  statute  of  descent  and  distribution.  It  is  worthy 
of  remark,  that  under  such  a  statute  the  recovery  may  go  to 
remote  collateral  kindred,  who  have  no  interest  whatever  in 
the  life  of  their  relative  except  the  prospective  shares  they 
may  receive  as  distributees  of  his  estate  upon  his  dying 
intestate.  Where  such  is  the  loss  to  be  recompensed  it  is 
no  answer  to  the  plaintiff's  demand  to  say  to  him  that  be 
has  not  been  damaged  because  ^^^  he  has  received  a  pecun- 
iary benefit  from  the  death  of  the  deceased.  His  ground  of 
complaint  is  not  that  he  has  been  deprived  of  receiving  any- 
thing, but  that  the  amount  which  has  come  to  him  is  less 
than  it  would  have  been  if  the  life  of  the  deceased  had  been 
prolonged. 

There  would  seem  to  be  an  important  difference  between 
ftatates  which  give  the  right  of  action  to  the  next  of  kin,  as 
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Buch,  and  the  statute  of  this  state  which  undertakes  to  con- 
fer  compensation  upon  the  husband  or  wife  and  the  children 
and  parents  of  the  deceased  only,  and  which  requires  that 
the  jury  shall,  determine  separately  the  amount  to  be  recov- 
ered by  each  of  the  beneficiaries. 

Where  the  right  of  action  is  given  for  the  benefit  of  the 
next  of  kin,  and  the  sum  recovered  is  to  be  apportioned  as 
under  the  statute  of  descent  and  distribution,  it  would  seem 
that  the  leading  purpose  is  to  give  compensation  for  some 
loss  suffered  by  them  all  in  common;  that  is  to  say,  the 
damage  which  has  accrued  to  them  as  next  of  kin  by  reason 
of  the  loss  of  a  prospective  increase  in  the  amount  of  the 
estate  to  be  distributed.  Our  statute  excludes  from  its  bene- 
fits the  collateral  kindred,  and  its  leading  purpose  seems  to 
be  to  compensate  only  such  near  relatives  of  the  deceased 
as  may  be  dependent  upon  him  for  support  or  other  aid  of 
pecuniary  value,  or  such  as  may  have  been  the  recipients  of 
such  aid  or  support 

It  may  be  that  in  statutes  of  the  one  class  special  injury 
to  one'  beneficiary  may  be  considered  and  compensated, 
though  it  is  difQcult  to  see  why  the  recovery  for  sucli  loss 
should  be  distributed  in  a  fixed  proportion  among  all.  And 
it  may  be,  also,  that  under  our  statute  the  loss  of  a  prospect- 
ive increase  of  inheritance  may  be  an  element  of  damages. 
But  under  the  latter  each  beneficiary  recovers  for  his  own 
special  injury.  The  damages  must  be  actual  and  for  loss  of 
a  pecuniary  nature.  Nothing  is  given  by  way  of  solace. 
Under  such  a  law  we  cannot  see  how  it  can  be  maintained 
that  one  has  been  damaged  by  the  death,  when  he  has  re- 
ceived from  the  estate  of  the  deceased  property  exceeding  in 
value  all  the  prospective  benefits  which  would  have  accrued 
to  him  had  the  death  not  ensued. 

Let  us  suppose  that  a  wealthy  son  contributes  to  his  aged 
parent  a  fixed  sum,  say  one  hundred  dollars  annually,  and 
that  from  the  wrongful  act  of  another  he  dies,  leaving  such 
parent  by  his  will  a  legacy  of  ten  thousand  dollars.  Can  it 
be  reasonably  asserted  that  the  parent  has  suffered  any 
pecuniary  loss  by  the  death  of  the  son?  But  we  need  not  go 
outside  of  this  case  for  an  illustration. 

If  there  was  any  great  disparity  in  the  aid  extended  by 
Mrs.  Long  in  her  lifetime  to  each  of  her  children  the  evidence 
does  not  disclose  it.  By  her  will  she  left  her  property, 
amounting  to  nearly  twenty  thousand  dollars  in  valuSi  to 
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W  daughters,  and  gave  her  eons  nothing.  If  the  eons 
•hated  equally  in  her  bounty  with  her  daughters  during  her 
Uie  can  it  be  said  that  their  ^^''  loes  is  no  greater  than  that 
of  the  daughters?    It  seems  to  us  absurd  to  say  so. 

It  wiU  not  do  to  say,  as  some  of  the  courts  have  said,  that 
to  permit  a  defendant  in  a  case  of  this  character  to  show 
that  the  plaintiff  had  received  a  pecuniary  benefit  resulting 
from  the  death  of  the  deceased  would  enable  a  wrongdoer  to 
protect  himself  against  the  consequences  of  his  wrong- 
Except  for  willful  misconduct  or  gross  negligence  exemplary 
damages  are  not  allowed  by  the  statute.  In  other  cases 
actual  damages  only  are  given,  and  the  recovery  is  free  from 
any  element  whatever  of  a  penal  nature.  The  argument  is 
not  a  legitimate  application  of  the  principle  that  a  wrong* 
doer  cannot  take  advantage  of  his  own  wrong.  Its  main 
•upiK>rt  rests  upon  a  sentiment — a  consideration  which  should 
not  be  resorted  to  in  order  to  change  the  provisions  of  the 
written  law.  The  statute  is  intended  in  case  of  mere  ordi- 
nary negligence  to  give  compensation  for  a  pecuniary  loss; 
and  the  question  is,  what  is  the  amount  of  this  loss,  if  any? 
This  is  a  practical  question,  and  it  should  in  any  such  case 
be  tried  and  determined  in  a  reasonable  and  practical 
manner. 

The  English  statute,  known  as  Lord  Campbell's  Act,  upon 
which  most,  if  not  all,  of  the  statutes  of  a  like  character  in 
this  country  have  been  modeled,  is  in  respect  to  the  bene- 
ficiaries very  nearly  the  same  as  the  statute  of  this  state. 
The  action  is  for  the  benefit  of  "  husband,  wife,  parent,  and 
child "  of  the  deceased,  and  the  jury  are  to  apportion  the 
damages  among  the  beneficiaries.  The  only  substantial  dif- 
ference is  that  Lord  Campbell's  Act  provides  that  under  the 
term  '*  parents"  shall  be  included  '*  grandparents." 

In  an  action  brought  under  that  act  Lord  Campbell,  him- 
self, who  presided  at  the  trial,  instructed  the  jury  that  in 
aoBonsing  the  damages  they  should  take  into  consideration 
the  amount  received  by  the  beneficiaries  on  an  accident  in- 
eorance  policy  held  by  the  deceased:  Hich  y.  Newport  etc 
JZy.  Co.f  cited  in  note  to  Pym  v.  Oreat  Northern  Ry.  Co^  4 
Best  A  S.,  403. 

Speaking  of  this  case  Baron  Bramwell|  in  Bradbum  t. 
Oreai  Western  Ry.  Oo.^  L.  R.  10  Ex.  1,  says:  ''As  to  the  case 
of  Hiek$  y.  Newport  etc.  Ry.  Co,^  that  was  an  action  under 
Lord  Campbell's  Aot|  and  the  ruling  is  quite  correct.    The 
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statute  had  laid  down  no  rule  as  to  the  mode  of  calculating 
the  damages  to  be  given  in  respect  of  the  right  of  action 
which  it  created.  The  rule  was  first  laid  down  by  this  courtp 
and  that  rule  was  that  the  damages  were  to  be  a  compensa- 
tion to  the  family  of  the  deceased  equivalent  to  the  pecuniary 
benefits  which  they  might  have  reasonably  expected  from 
the  continuance  of  his  life.  If,  thereforCi  the  person  claim* 
ing  damages  was  put  by  the  death  of  his  relative  into  pos- 
session of  a  large  estate,  there  was  no  loss;  he  was  a  gainer 
by  the  event;  and,  similarly,  whatever  comes  into  the  pos- 
session of  the  family  who  have  suffered  by  the  death  of  their 
relative,  by  reason  of  his  death,  must  be  taken  into  the 
account." 

***  In  Jennings  v.  Grand  Trunk  Ry,  Co,,  L.  R.  13  App.  Cas. 
800,  it  is  said,  **'  that  all  the  circumstances  which,  though  in- 
sufScient  to  exclude  a  statutory  claim,  may  be  legitimately 
pleaded  in  diminution  of  it,  ought  to  be  submitted  to  the 
decision  of  the  jury,  whose  special  function  it  is  to  assess  the 
damage,  with  such  observations  by  the  presiding  judge  as 
may  be  suggested  by  the  facts  in  evidence.  It  appears  to  the 
court  that  money  provisions  made  by  a  husband  for  the 
maintenance  of  his  widow,  in  whatever  form,  are  matters 
proper  to  be  considered  by  the  jury  in  estimating  her  loss; 
but  the  extent,  if  any,  to  which  these  ought  to  be  imputed 
in  the  reduction  of  damages  must  depend  upon  the  nature  of 
the  provision  and  the  position  and  means  of  the  deceased. 
Where  the  deceased  did  not  earn  his  own  living,  but  had  an 
annual  income  from  property,  one-half  of  which  has  been 
settled  upon  his  widow,  a  jury  might  reasonably  come  to  the 
conclusion  that,  to  the  extent  of  that  half,  the  widow  was 
not  a  loser  by  his  death,  and  might  confine  the  estimate  of 
her  loss  to  the  interest  which  she  might  probably  have  had 
in  the  other  half." 

This  is  from  a  decision  of  the  privy  council  in  a  case  aris- 
ing under  a  Canada  statute  which  is  the  same  as  Lord  Camp- 
bell's Act.  But  neither  the  expressions  on  this  question  in 
the  case  last  cited,  nor  in  Bradbum  v«  Oreat  Western  By,  Co^^ 
L.  R.  10  Ex.  1,  are  authoritative.  The  point  was  not  in- 
volved in  either  case;  and  yet  they  are  entitled  to  weight  as 
the  opinion  of  very  able  judges.  The  court  of  the  exchequer 
chamber  took  substantially  the  same  view  of  the  question,  as 
is  shown  by  the  case  of  Pymy.  Great  Northern  By.  Co.^S  Best 
&  S.  403. 
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On  the  other  hand  there  are  several  deoisions  which  hold 
that  proof  that  a  beneficiary  has  received  money  from  a  polioy 
of  insaranoe  on  the  life  of  the  deceased  cannot  be  received 
for  the  purpose  of  reducing  the  damages:  Althorf  v.  Wolfe^ 
22  N.  Y.  355;  Sherlock  v.  Allingy  44  Ind.  184;  Harding  v, 
Tomshend,  43  Vt  536;  5  Am.  Rep.  304;  Baltimore  etc  R.  R. 
Co.  V.  Wightman,  29  Gratt.  431;  26  Am.  Rep.  384;  OarroU  v. 
Mistouri  Ry.  Co.,  88  Mo.  239;  67  Am.  Rep.  382;  Western  etc. 
R.  R.  Co.  V.  MHgs,  74  Ga.  857. 

Statutes  giving  damages  for  injuries  resulting  in  death 
necessarily  deal  with  probabilities;  so  that  where  there  is  a 
policy  on  the  life  of  the  deceased  payable  to  the  beneficiaries, 
under  the  statute,  the  probability  is  or  may  be  that  if  the 
deceased  had  continued  to  live  the  beneficiaries  would  ulti- 
mately have  received  the  insurance  money.  Hence  they  have 
gained  nothing  by  the  premature  death,  except  an  accelera- 
tion of  the  payment.  Perhaps  sound  principles  would  require 
the  jury  to  take  into  consideration  the  use  of  the  money  dur- 
ing the  period  of  acceleration:  Jennings  v.  Qrand  Trunk  Ry. 
Co.,  L  R.  18  App.  Cas.  800. 

Bat,  however  that  may  be,  the  case  is  very  different  when 
the  only  aid  nrhich  the  beneficiaries  have  received  from  the 
deceased  during  his  life  has  been  a  part  of  the  income  of  his 
property,  and  when  upon  his  death  the  title  to  the  corpus  of 
floch  property  absolutely  vests  in  them;  and  we  are  ^^^ 
therefore  of  the  opinion  that  in  a  case  involving  similar  facts 
they  should  be  admitted  in  evidence,  to  be  considered  by  the 
jnry. 

We  conclude  that  the  oourt  erred  in  excluding  the  will  of 
Mrs.  Long,  and  that  for  this  error  the  judgment  must  be 
reversed. 

There  are  other  questions  presented  by  the  writ  of  error^ 
hot  we  need  not  consider  them  either  at  length  or  in  detail. 
They  were  oorrectly  disposed  of  by  the  court  of  civil  appeals. 
There  iii|  however,  one  point  which  we  desire  to  notice.  It 
is  insisted  that  the  court  should  have  charged  the  jury,  in 
effect,  that  the  plaintiffs  were  entitled  to  recover  only  for  the  * 
lose  oi  such  pecuniary  benefits  to  them  as  would  have  resulted 
''from  the  mental  or  bodily  labor"  of  the  deceased.  The  ob- 
ject of  the  refused  charge  was  to  exclude  from  the  considera- 
tion of  the  jury  prospective  benefits  which  might  have 
accrued  to  the  beneficiaries  from  that  portion  of  the  income 

<^  deceased  which  proceeded  from  her  property.     From  what 
in.  ax.  Bv.,  vou  XLvn.— 7 
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has  already  been  said,  it  is  apparent  that  we  think  that  the 
charge  was  correctly  refused. 

The  contention  of  plaintiffs  in  error  seems  to  be  based 
upon  the  case  of  Pennsylvania  R,  22.  Co.  y.  Butler^  57  Pa.  8t 
835,  in  which  the  court  in  their  opinion  say:  *'  After  an  atten« 
tive  examination  and  review  of  all  the  cases  which  have 
heretofore  been  decided,  we  are  of  the  opinion  that  the  proper 
measure  of  damages  is  the  pecuniary  loss  suffered  by  the 
parties  entitled  to  the  sum  to  be  recovered — ^in  this  instance 
the  children  of  the  decedent — without  any  solatium  for  distress 
of  mind;  and  that  loss  is  what  the  deceased  would  probably 
have  earned  by  his  intellectual  and  bodily  labor  in  his  busi- 
ness or  profession  during  the  residue  of  his  lifetime,  and 
which  would  have  gone  for  the  benefit  of  his  children,  taking 
into  consideration  his  age,  ability,  and  disposition  to  labor, 
and  his  habits  of  living  and  expenditure." 

The  rule  thus  announced  is  doubtless  correct  as  applied  to 
the  facts  of  the  particular  case,  and  it  may  be  applicable 
generally  under  the  statute  of  Pennsylvania.  It  does  not 
apply  under  the  statute  of  this  state  to  a  case  like  the  pres- 
ent, in  which  the  prospective  aid  was  mainly,  if  not  wholly, 
from  the  income  of  property,  and  in  which,  upon  the  death, 
some  of  the  beneficiaries  take  by  bequest  all  the  estate,  and 
others  get  none. 

In  conclusion,  we  will  say,  that  while  the  damages  in  ao» 
tions  of  this  nature  are  necessarily  indeterminate,  and  while 
much  must  be  left  in  almost  every  case  of  the  kind  to  the 
sound  sense  of  the  jury,  it  does  not  follow  that  the  plaintiffs 
need  not  prove  with  a  reasonable  degree  of  certainty  the  data 
from  which  their  compensation  is  to  be  assessed,  when  it  is 
practicable  to  do  so.  When  the  beneficiaries  are  adults,  and 
the  loss  of  prospective  benefits  is  based  upon  assistance  in 
the  way  of  money  or  other  things  of  value  received  in  the 
lifetime  of  the  deceased,  it  is  certainly  within  the  power  of 
each  beneficiary  to  show  by  his  own  testimony  with  some 
degree  of  accuracy  the  amount  of  the  benefits  so  received. 
And  it  ^^^  would  seem  that  his  failure  to  testify  specifically 
to  the  facts  ought  to  be  deemed  a  circumstance  against  him 
BuflScient  to  justify  the  trial  court  in  setting  aside  the  verdicti 
provided  it  be  apparently  excessive. 

The  judgments  of  the  court  of  civil  appeals  and  of  the 
trict  court  are  reversed  and  the  cause  remanded. 
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Daxmvs  to  GHn«i>RKH  voR  Death  ov  thbib  Pasxnts  may  incliide  th« 
1m  of  nnrtare,  inatraotion*  and  physical,  inteUeofeoal,  and  moral  trainings 
M  well  as  mere  support:  Note  to  Louisville  etc  £jf,  Co,  v.  OoodykootUt,  IS 
Am.  St  Bep.  382.  See,  also,  the  note  to  McBUSgaU  t.  Bandolph,  29  Am. 
8tB«p.l8& 

Wimnsaa — Immmrcn. — After  a  witness  has  stated  facts  he  oaimol 
tMtify  as  to  his  inFerenees.  They  axe  for  the  Jnry:  Eno9  r.  8L  PatUMi, 
Am.  Odw,  4  8.  D.  639;  46  Am.  8t.  Rep.  796^  and  note. 
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[87  TSZAS,  229.] 
InuBAHOB— Vagahot  or  pRSiosse. — ^If  a  policy  of  Insurance  provides  thai 
if  the  insnred  bnilding  should  become  Taoant  or  unoccupied  without 
the  consent  of  the  company  indorsed  on  the  poliey  it  shall  at  once 
become  null  and  void,  and  any  unearned  premium  will  be  returned  on 
a  surrender  of  the  policy,  a  temporary  vacancy  of  the  building,  though 
without  the  knowledge  of  the  owner,  terminates  the  policy  and  ths 
subsequent  reoccupaucy  of  the  bnilding  does  not  revive  the  policy  oub 
less  the  forfeiture  has  been  waived. 

Whitaker  &  Bonner^  for  the  plaintiff  in  error. 
Sector  &  Harris^  for  the  appellee. 

***  Brown,  A.  C.  J.  The  East  Texas  Fire  Insurance 
Company  issaed  to  H.  Kempner,  upon  a  brick  storehouse,  a 
policy  of  insurance  which  contained  the  following  clauses: 

^  Art.  2.  This  policy  shall  become  void  unless  consent  in 
writing  is  indorsed  by  the  company  hereon  in  each  of  the 
following  cases: 

*'  Sea  8.  If  the  risk  be  increased  by  any  change  in  the 
occupation  of  *'*  the  building  or  premises  herein  described, 
or  by  the  erection  or  occupation  of  adjoining  buildings,  or  by 
any  means  whatever  within  the  knowledge  of  the  assured. 

*'Sec.  4.  It  is  a  rule  of  this  company  not  to  insure  any 
Tacaot  or  unoccupied  building,  and  if  any  building  herein 
dencribed  be  or  become  vacant  or  unoccupied  for  the  pur* 
poees  indicated  in  this  contract,  without  the  consent  of  the 
company  indorsed  thereon,  this  policy  shall  at  once  become 
null  and  void,  and  any  unearned  premium  on  the  same  will 
be  refunded  to  the  assured  on  the  surrender  of  this  policy.'* 

The  house  was  leased  by  Kempner  to  one  Northrup  for  two 
years,  who,  without  Kempner's  consent  sublet  it  to  another 
for  a  part  of  the  term.  The  subtenant  moved  out  of  the 
building  on  Saturday,  and  on  the  succeeding  Wednesday 
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another  tenant  moved  into  it,  it  being  again  sublet  by  North- 
rap,  without  the  consent  or  knowledge  of  Kempner,  who 
lived  at  Galveston.  Some  time  afterward,  and  during  thia 
last  occupancy,  the  house  was  destroyed  by  fire.  Kempner 
did  not  know  that  the  house  was  vacant.  Kempner  sued 
upon  the  policy,  and  the  insurance  company  pleaded,  among 
other  things  not  necessary  to  notice,  that  the  policy  was  ren- 
dered void  by  the  house  becoming  vacant,  and  not  having 
the  consent  of  the  company.  Judgment  was  given  for  plain- 
tiff below  for  the  amount  of  the  policy,  which  was  affirmed 
by  the  court  of  civil  appeals. 

The  plaintiff  in  error  presents  the  case  to  this  court  upoa 
«  number  of  objections  to  the  judgment  of  the  court  of  civil 
iippeals,  all  of  which  have  been  disposed  of  satisfactorily  by 
that  court,  except  the  third,  which  is  as  follows:  **  The  court 
erred  in  holding  that  the  policy  was  not  vitiated  by  the  in- 
4Bured  premises  becoming  vacant,  the  terms  of  the  policy 
being  that  if  the  property  insured  be  or  become  vacant  the 
policy  should  at  once  become  null  and  void."  The  court  of 
civil  appeals  held  that  a  temporary  vacancy  would  not  ren- 
der the  policy  void,  and  that  the  vacancy  in  this  instance 
was  of  that  character. 

The  rule  for  construing  a  policy  of  insurance  is,  that  the 
language  used  in  it  "  must  be  liberally  construed  in  favor  of 
the  assured,  so  as  not  to  defeat,  without  a  plain  necessity,  his 
<slaim  to  indemnity,  which,  in  making  the  insurance,  it  was 
his  object  to  secure.  When  the  words  are,  without  violence, 
susceptible  of  two  interpretations,  that  which  will  sustain  his 
claim  and  cover  the  loss  must  in  preference  be  adopted^':  1 
May  on  Insurance,  sec.  176.  It  is  equally  well  settled  that^ 
where  the  language  is  plain  and  unambiguous,  courts  must 
enforce  the  contract  as  made  by  the  parties,  and  cannot 
make  a  new  contract  for  them,  nor  change  that  which  they 
have  made,  under  the  guise  of  construction.  As  parties  bind 
themselves  so  they  must  be  held  to  be  bound:  GMveaionlnM^ 
Co*  V.  Langf  51  Tex.  92;  MorrUon  v.  Insurance  Co*  of  North 
Ameriea,  69  Tex.  359;  5  Am.  St.  Rep.  63. 

*'^  In  numerous  oases  it  has  been  held  that  temporary 
absence  from  a  dwelling-house,  while  the  household  goods 
remain,  does  not  render  the  house  vacant  within  the  mean- 
ing of  such  clauses  in  policies  of  insurance.  This  line  of 
authority  is  fairly  represented  by  FranUin  Fire  /ns.  Os«  t« 
Keplor^  95  Pa.  St.  492. 
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It  \b  also  lield^  in  maoy  cases,  that  where  the  tenant  has 
moved  out  and  the  owner  or  another  tenant  has  moved  into 
the  house  a  part  of  the  hoasehold  goods,  and  is  preparing  to 
take  possession,  a  yacancy  does  not  occur:  Eddy  v.  Hawkeys 
Im.  Co.,  70  Iowa,  472;  69  Am.  Rep.  444. 

A  policy  of  insurance  was  issued  upon  a  manufacturing 
QStablishmenty  containing  a  condition  that  in  case  the  prop- 
erty became  vacant  or  ceased  to  be  operated  the  policy  should 
become  void.  On  account  of  an  epidemic  of  yellow  fever 
the  owners  ceased  for  a  time  to  operate  the  mill,  and  it  was 
held  that  the  condition  of  the  policy  was  not  broken:  Po89 
V.  WesUm  Amut.  Co.,  7  Lea,  704;  40  Am.  Rep.  68;  WhUne^ 
V.  Black  River  Ins.  Co.,  72  N.  Y.  118;  28  Am.  Rep.  116. 

In  Ridge  v.  Scottish  etc.  Ins.  Co.,  9  Lea,  507,  the  policy  pro- 
vided that  in  case  the  house  should  become  vacant  the  policy 
would  be  void.  The  tenant  moved  out,  and  in  a  few  days 
the  house  burned.  It  was  held  that  the  company  was  not 
liable.  In  that  case,  however,  the  court  said  that  if  the  house 
had  been  reoccupied  before  the  fire  it  would  have  held  that 
the  language  meant  that  the  policy  was  to  be  void  only  dur* 
ing  the  vacancy. 

In  the  case  before  the  court  the  policy  is  exceptionally  ex- 
plicit and  apt  in  the  statement  of  the  terms  of  liability.  It 
is  first  stated  that  the  company  will  not  insure  vacant 
houses;  and,  to  enforce  the  rule  with  certainty,  it  is  provided 
that  if  the  house  should  become  vacant  or  unoccupied  with- 
out the  consent  of  the  company  the  policy  shall  at  once  be- 
come null  and  void.  The  words  "'  at  once"  clearly  and  un* 
mistakably  express  the  intention  that  the  fact  of  becoming 
vacant  annulled  the  policy.  It  was  not  to  be  void  for  an 
indefinite  time,  nor  to  become  void  in  the  future,  but  now 
and  forever. 

This  intention  is  rendered  still  more  certain  by  the  further 
provision  that  the  unearned  premium  should,  upon  the  sui^ 
render  of  the  policy,  be  returned  to  the  assured.  The  rela- 
tion of  assured  and  assurer  was  then  and  there  to  terminate; 
the  business  was  to  be  closed  up  at  once. 

All  business  houses  when  vacant  are  so  temporarily  in  the 
eonteniplation  of  the  owner,  who  either  intends  to  occupy 
himself  or  to  rent  to  some  other  person  as  soon  as  he  can  do 
so.  If  a  court  can  say  that  a  condition  like  that  contained 
in  this  policy  does  not  include  temporary  vacancies,  then 
what  period  will  be  inserted  into  each  contract,  by  construo- 
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tioD,  during  which  the  policy  shall  remain  in  force?  If  we 
can  say  three  days,  why  not  a  month,  three  months,  or 
even  six  months,  according  to  the  opinion  of  the  court? 
Plaintiff  was  required  to  know  the  terms  of  his  policy,  the 
contract  that  he  made,  and  to  *^  know  the  condition  of  his 
property  and  to  provide  for  its  protection.  This  was  not  a 
duty  of  the  insurance  company. 

It  was  lawful  for  the  parties  to  make  the  contract  em- 
braced in  this  policy,  and  it  was  not  unreasonable  on  the 
part  of  the  insurance  company  to  stipulate  for  exemption 
from  liability  in  case  of  the  vacancy  of  the  building.  The 
language  used  was  not  calculated  to  mislead  the  plaintiff;  by 
proper  attention  to  his  affairs  he  would  know  what  security 
the  policy  afforded  him.  The  language  indicates  that  the  in* 
tention  was  to  exclude  judicial  construction  by  making  the 
terms  unambiguous,  and  the  court  must  enforce  the  contract 
as  made. 

The  district  court  and  court  of  civil  appeals  erred  in  hold- 
ing that  the  policy  did  not  become  null  upon  the  happening 
of  the  contingency,  the  vacation  of  the  premises;  reoccupancy 
did  not  revive  the  policy,  unless  the  forfeiture  was  waived. 
Moore  v.  Phosnix  Ins.  Oo.,  62  N.  H.  240;  13  Am.  St.  Rep.  556. 
The  judgments  of  the  district  court  and  court  of  civil  appeals 
are  reversed,  and  the  cause  is  remanded  to  the  district  court 
for  trial  in  accordance  with  this  opinion. 


IifSUXANOK— Vaganot  OF  Pbbiii8IS.*-Aii  iniiirar  i»  not  lUble  on  a  poUqy 
stipulating  that  it  ahaU  be  void  if  the  premises  are  Taoant  and  anoooapied 
for  a  oertain  length  of  time,  when  they  have  been  nnoconpied  for  snch  period 
at  the  time  of  the  fire,  although  the  looal  agent  believed  them  to  be  oooa* 
pied  and  did  nothing  to  mislead  the  insured:  Home  In»,  Co.  ▼.  Scalet,  71 
Miss.  975;  48  Am.  St.  Rep.  612,  and  aote,  with  the  oases  ooUeetod. 
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Mexioah  Gbsitbal  Bailway  Go.  v.  Laurioblla. 

[87  TtOLAB,  277.] 

IriDBifOB— BuKDSH  OF  pROOV  OT  Kbgmobnos.— Though  from  the  derail* 
BMiii  of  a  railway  train  and  the  injury  of  the  plaintiff  riding  thereon 
as  a  passenger  a  presumption  of  negligence  arises,  it  is  not  proper  to 
instmct  the  jury  that  it  devolves  upon  the  plaintiff  to  establish  by 
eridenoe  of  a  preponderating  weight  that  the  accident  was  not  the  re* 
suit  of  negligenoe.  The  burden  of  proof  is  not  upon  the  defendant,  and 
tiierefora  if  the  evidence  upon  the  issue  of  negligenoe  does  not  prepon* 
derate  on  either  side,  the  defendant  is  entitled  to  a  verdict 

Hbbugbiigb,  Pbuumption  of. — Whbn  an  Aooidbht  happkms  on  a  rail- 
way train  from  which  a  passenger  sustains  injury  by  the  breaking  down 
of  the  oarriage,  or  by  the  running  off  of  the  train,  or  by  the  spreading 
of  the  rails,  the  very  nature  of  the  occurrence  is  prima  facie  evidenoo  of 
the  negligence  of  the  company  and  its  servants. 

Jvsr  Tjuai«— Habmlbs  Brror.— Though  a  charge  to  the  jury  is  errone* 
ooa,  yet^  if  it  manifestly  works  no  injury  to  the  losing  party,  the  jndg* 
Bont  will  not  be  reversed. 

Railways — Kioliobnob. — Where  it  appeared  that  a  railway  train  ran  over 
a  bull  apon  the  track,  and  that  he  was  left  in  a  crippled  oondition  so 
close  to  the  track  that  he  floundered  upon  it  and  caused  the  derailment 
of  another  train,  or,  though  not  crippled,  he  was  left  near  the  track, 
and  no  lookout  was  kept,  as  a  conseqnence  of  which  a  later  train  again 
oollided  with  him,  in  either  event  negligence  is  shown  on  the  part  of 
the  railway  corporation  and  its  servants,  entitling  a  passenger  to  recover 
for  injuries  received  in  the  second  accident. 

/.  P.  Hague^  T.  A.  Falvey^  and  WaUr$  Davis^  for  the  plain- 
tiff in  error. 


^.  B.  Brock^  and  Stanton  &  2*um«y,  for  the  defendant  in 
error. 

•*•  Gaines,  C.  J.  The  defendant  in  error  brought  this 
iQjt  against  the  Mexican  Central  Bailway  Company  to  re- 
cover damages  *^*  for  personal  injuries.  He  with  others 
were  being  transported  over  the  road  of  the  defendant  com- 
pany upon  a  freight  train,  under  a  contract  of  passage  made 
with  the  company  by  his  employer.  There  was  a  derailment 
of  the  train  upon  which  he  was  being  carried,  and  he  was 
thereby  injured.  His  relation  to  the  company  was  that  of 
a  passenger.  The  train  consisted  of  freight  cars  to  which  a 
caboose  was  attached,  and  he  took  his  position  upon  a  car 
which  was  loaded  in  part  with  piles.  It  was  alleged  that  the 
accident  was  caused  by  the  running  of  the  train  at  a  danger- 
ous rate  of  speed,  by  the  negligent  manner  in  which  the  pil- 
ing was  loaded  upon  the  cars,  and  by  negligently  running 
over  a  bull  which  was  found  upon  the  track.    The  company 
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denied  its  negligence,  and  also  pleaded  that  plaintiff  was 
guilty  of  contributory  negligence  in  not  taking  passage  upon 
the  caboose,  where  he  would  have  escaped  injury,  and  in  tak- 
ing a  position  upon  the  freight  car  where  he  was  subjected  to 
increased  risk.  This  writ  of  error  ia  prosecuted  for  the  pur- 
pose of  reversing  a  judgment  of  the  court  of  civil  appeals, 
which  affirnaed  the  judgment  of  the  trial  court  in  his  favor. 

The  court  upon  the  trial  charged  the  jury,  in  substance, 
that  they  should  find  for  the  plaintiff  if  they  believed  that 
the  accident  was  caused  either  by  the  running  of  the  train  at 
a  dangerous  rate  of  speed,  or  by  the  negligent  loading  of  the 
piles,  or  by  the  failure  to  keep  a  careful  lookout  for  obstruc- 
tions on  the  track,  or  by  two  or  more  of  these  causes  com- 
bined, unless  they  should  find  as  thereinafter  instructed;  mud 
proceeded  to  instruct  them,  in  effect,  that  if  they  believed 
from  a  preponderance  of  evidence  that  the  train  was  not  run 
at  a  dangerous  rate  of  speed,  and  that  the  piles  were  not  neg- 
ligently loaded  on  the  cars,  and  that  the  employees  of  the 
company  did  not  fail  to  keep  a  proper  lookout,  they  should 
find  for  the  defendant.  Then  followed  a  charge  upon  contrib^ 
utory  negligence,  to  which  no  objection  is  made.  Upon  the 
issues  as  to  the  negligence  of  the  defendant,  the  charge  shifted 
the  burden  of  proof  and  placed  it  upon  the  company,  and  was 
therefore  erroneous.  Although  the  derailment  of  the  train 
may  have  been  sufficient  to  raise  the  presumption  of  negli- 
gence, yet  it  did  not  devolve  upon  the  defendant  the  duty  of 
showing  by  evidence  of  a  preponderating  weight  that  the 
accident  was  not  the  result  of  its  negligence.  It  was  entitled 
to  a  verdict  if  the  evidence  upon  the  issue  was  balanced — 
that  is,  if  it  preponderated  on  neither  side:  Clark  v.  HUU,  67 
Tex.  148. 

It  does  not  follow,  however,  as  we  think,  that  the  judg- 
ment should  be  reversed.  '^  Where  an  accident  happens  upon 
a  railway  from  which  a  passenger  sustains  an  injury  by  the 
breaking  down  of  the  carriage,  or  by  the  running  off  of  the 
train,  or  by  the  spreading  or  the  breaking  of  the  rails,  the  very 
nature  of  the  occurrence  will  be  prima  facie  evidence  of  neg- 
ligence in  the  company  or  its  servants*':  Hutchinson  on  Car- 
riers, sec.  800.  The  rule  thus  stated  by  the  eminent  author 
cited  is  ^^®  very  generally  recognized:  Dawson  v.  Railwajf 
Co.i  7  Hurl.  &  N.  1037;  Carpue  v.  London  etc.  Ry,  Co.^  5  Ad, 
A  E.,  N.  8.,  747;  Feital  v.  Middlesex  R.  R.  Co,,  109  Mass.  398; 
12  Am.  Rep.  720;  Curtis  v.  RochesUr  etc.  R.  R.  Co.,  18  N.  ¥• 
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534;  75  Am.  Deo.  268;  Edgerton  ▼•  Nm  Tori  $te.  JR.  R.  Oo^ 

89  N.  Y.  227;   George  t.  8L  L<mi$  eU.  Ry.  Co.,  84  Ark.  6t8; 

TmnvrgK  etc.  B.  R.  Co.  ▼.  WiUiams,  74  Ind.  462;  TutUe  T. 

Chicago  etc.  Ry.  Co.,  48  Iowa,  236;  Chicago  eie.  R.  R.  Co.  ▼. 

George,  19  III.  510;  71  Am.  Dea  239.    The  rule  is  also  recog- 

nisBd  in  Gulf  etc.  Ry.  Co.  ▼.  Smith,  74  Tex.  278,  although  the 

deciBicm  in  that  oase  cannot  be  deemed  an  authoritative  ruling 

^pon  the  points     It  is  a  reasonable  and  sound  doctrine  that 

wben  m  passenger  is  injured  by  an  accident,  such  as  the  de» 

railmeni  of  a  train  at  a  place  where  the  track  and  train  are 

entirely  under  the  control  of  the  company — that  is  to  say, 

where  they  are  not  interfered  with  by  any  extraneous  force — 

a  presumption  of  negligence  arisee*  and  that  in  order  for  the 

ecxmpany  to  exonerate  itself  from  liability  for  the  injury  it 

must  adduce  evidence  to  show  that  the  accident  could  not 

have  been  avoided  by  the  exercise  of  the  utmost  care  and 

foresight  reasonably  compatible  with   a  proeecution  of  its 

boaneea. 

The  defendant  upon  the  trial  of  this  case  sought  to  excuse 
the  accident  by  showing  that  it  was  caused  by  a  bull  upon 
the  track,  which  was  not  discovered  by  the  servants  of  the 
company  in  charge  of  the  train.  It  introduced  testimony  to 
show  that  the  bull  had  been  struck  by  another  train  which 
bad  passed  some  hours  before  the  time  of  the  accident,  and 
bad  been  left  in  a  crippled  condition  so  close  to  the  side  of 
the  track  that  it  was  struck  by  the  step  of  the  engine  and 
made  to  flounder  under  the  cars,  and  thereby  to  cause  the 
derailment  If  this  be  true,  we  are  clearly  of  the  opinion 
that  the  accident  was  the  result  of  the  negligence  of  the  co^i- 
pany's  servants  in  charge  of  the  train  that  first  struck  the 
bull  and  left  it  wounded  upon  the  side  of  the  track.  When 
the  wreck  occurred  the  engine  and  tender  with  two  cars  re- 
mained upon  the  track  and  ran  two  miles  or  more  before  the 
engineer  discovered  the  cars  in  the  rear  had  become  un- 
coupled. The  fireman  who  was  upon  the  engine  testified 
upon  the  trial,  and  it  is  evident  that  he  knew  nothing  about 
the  bull's  being  upon  the  track  until  long  after  the  accident 
bad  happened*  The  engineer  was  not  examined.  If  a  look- 
out was  kept  the  company  did  not  show  it.  If  the  bull  was 
upon  the  track  it  would  seem  that  by  the  use  of  proper  dili- 
gence it  might  have  been  discovered  in  time  to  have  been 
frightened  out  of  the  way  of  the  train.  There  was  no  attempt 
to  prove  that  the  animal  rushed  suddenly  upon  the  track 
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from  some  cover  where  he  could  not  have  been  seen  if  there 
had  been  a  lookout.  If,  therefore,  the  defendant's  witnesses 
were  mistaken  in  their  theory  that  the  bull  was  crippled  and 
lying  very  near  the  track,  and  if  the  bull  had  merely  strayed 
upon  it  and  was  uninjured,  it  appears  that  a  proper  lookout 
might  have  discovered  it  in  time  to  have  averted  the  danger. 
It  was  testified  that  the  animal,  it  being  in  the  night-time, 
could  not  have  been  discovered  at  a  greater  distance  than 
four  hundred  yards,  and  that  the  train  could  not  have  been 
stopped  under  one  thousand  yards.  *^^  Yet  it  was  negli- 
gent not  to  keep  a  lookout,  so  as  to  discover  it  in  time  to  blow 
the  whistle,  and  thereby,  if  possible,  to  frighten  it  off  the 
track.  In  short,  if  the  bull  had  been  crippled  by  one  train 
and  left  sufficiently  near  the  track  so  as  to  be  struck  by  an* 
other,  this  was  negligence;  if  it  was  uninjured,  it  was  equally 
negligent  not  to  have  discovered  it  and  to  have  blown  the 
alarm  in  order  to  frighten  it  away. 

In  our  opinion,  therefore,  the  testimony  upon  the  issue  of 
the  defendant's  negligence  fails  to  show  that  the  accident 
might  not  have  been  avoided  by  the  exercise  of  that  high 
degree  of  care  required  of  carriers  of  passengers,  and  wholly 
fails  to  meet  the  presumption  arising  under  the  circumstances 
from  the  fact  of  the  derailment  The  evidence  clearly  shows 
a  derailment.  We  are  therefore  of  the  opinion  that  the  evi« 
dence  showed  that  the  company  was  negligent,  and  war- 
ranted the  jury  in  coming  to  no  other  conclusion.  It  is 
therefore  manifest  that  the  erroneous  charge  worked  no  in- 
jury to  the  defendant,  and  in  such  a  case  the  judgment  will 
not  be  reversed:  Qalveston  etc,  R.  R,  Co.  v.  Ddakunty^  58  Tex. 
212,  and  cases  there  cited.  It  may  also  be  doubted  whether 
the  jury  were  misled  by  the  instruction,  since  they  were  told  in 
the  last  paragraph  of  the  charge  that  the  burden  of  the  proof 
was  upon  the  plaintiff  to  show  by  a  preponderance  of  evi* 
dence  his  right  to  recover. 

The  trial  judge,  in  overruling  the  motion  for  a  new  trial, 
expressed  a  doubt  as  to  the  sufficiency  of  the  evidence,  and 
it  is  assigned  that  for  that  reason  it  was  error  not  to  grant 
the  motion.  It  may  be  that  the  opinion  of  the  learned  judge 
as  to  the  weight  of  the  evidence  should  have  constrained 
him  to  set  aside  the  judgment;  but  the  fact  remains  that  he 
refused  the  motion,  and  thereby  approved  the  verdict  In 
determining  the  question  raised  by  the  assignment  upon  the 
court's  ruling  in  this  particular,  the  court  of  civil  appeals 
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^fOtVy  coneidered  onlj  the  evidence  as  ehown  by  the  Btate- 
meni  of  facta,  and  not  the  reasons  given  by  the  judge  for  his 
ruling.  The  conclusion  of  that  court  is  final  upon  the  ques- 
tion,  and  we  have  no  power  to  revise  it. 

We  presume  the  doubt  of  the  trial  judge  as  to  the  correct- 
ness of  the  finding  of  the  jury  must  have  been  as  to  the  issue 
of  contributory  negligence.  Upon  that  issue  the  testimony 
was  conflicting.  But  the  charge  of  the  court  very  clearly 
presents  the  law  of  contributory  negligence  as  applicable  to 
the  particular  facts  of  the  case,  and  no  error  has  been  as- 
signed upon  the  instructions  in  that  particular. 

For  the  reasons  given  the  judgments  of  the  court  of  civil 
appeals  and  that  of  the  trial  court  are  affirmed. 


CAKXiKits — ^Kaouoivos— BuRDBH  ov  Pboof.— The  ooearrenoe  of  aa  «o- 
cident  to  a  passenger  ia  prima  facie  evidence  of  negligence  on  the  part  of 
the  cmrrier,  throwing  npon  it  the  burden  of  rebutting  the  presumption  by 
proof  that  there  was  no  negligence:  Philadelphia  etc  R.  B,  0&.  t»  Anderaon, 
72  Hd.  519;  20  Am.  St.  Bep.  483,  and  extended  note.  A  paaaenger  by 
railway  makes  a  prima  facie  case  of  negligence  against  the  company  by 
showing  the  facts  of  the  derailment  of  the  oars  and  his  injnry.  The  burden 
of  pnxxf  then  rests  on  the  company  to  show  that  it  has  not  been  negligent: 
Furmah  t.  MismmH  Pac  B^.  Co.,  102  Mo.  438;  22  Am.  8t.  Bep.  781,  and 
■Ota.  See,  also^  ths  note  to  BaUimort  tie  B.  B.  Co.  r.  State,  32  Am.  St. 
B«p.  377. 

Garbibbs— NiouGXiici,  Pbisuicptioii  ov  ntOM  HAPrnniro  ov  Aooi- 
SBBT. — ^Injury  to  a  passenger  in  oonsequence  of  something  done  or  not  done 
by  the  carrier  or  his  employees,  or  connected  with  the  appliances  of  trans- 
portation, raises  a  presumption  of  negligence  which  the  carrier  is  required  to 
rsbnt:  Fleming  t.  PUUburgh  etc  By.,  168  Pa.  St.  130;  38  Am.  St.  Rep.  836, 
and  note^  with  the  oasea  collected.  This  question  is  the  subject  of  mono« 
gnphie  notes  to  Long  t.  Pemkaylwuda  B.  B,  Co,,  30  Am.  St.  Bep.  736^  and 
PkUaieiphia  etc  B.  B.  Co.  y.  Andereon,  20  Am.  St.  Bep^  490. 


Chbbves  v.  Andbbs. 

[87  TEXAS,  287.] 

LuB  IvmrmAMOB,  Ivsubablb  Intbrbst.— Public  policy  does  not  allow  any 
one  having  no  insurable  interest  to  be  the  owner  of  a  policy  of  insur* 
ance  npon  the  life  of  a  haman  being.  The  public  has  an  interest^ 
independent  of  the  consent  and  concurrence  of  the  parties,  that  bo 
inducement  shall  bo  oflfered  to  one  man  to  take  the  life  of  another. 

Ldi  Ibsitkanob. — ^If  a  Poliot  18  Assigned  to  a  Pbrbom  having  no  In- 
8I7BABLB  IVTBRBST  in  the  life  of  the  person  insured,  such  assignee  will 
hold  ftho  procoods  as  trustee  for  the  benefit  of  those  antitled  to  receive 
tbsB. 
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Lm  Insubahoi— LnoT  ov  Imtsrk9T  ni  I^ii  ov  Ai>oTHBB.^If  the  mtaiw 
Mt  which  one  person  hM  in  the  life  of  another  ia  of  a  defiBite  oharaoter, 
•a  where  he  ia  a  creditor,  or  when  he  from  the  life  of  the  insnred  nay 
reap  some  pecaniary  advantage  of  a  defioite  nature,  and  the  policy  it 
taken  oat  in  his  favor  or  is  assigned  to  him,  his  interest  will  be  lim- 
ited to  the  amount  of  interest  which  be  has  in  the  amount  of  the  insur* 
anoe,  together  with  such  amonnt  as  he  has  paid  to  proonre  tbo  polioy 
with  interest  thereon. 

Lm  Insuranob. — Want  of  Insitrablb  Intrrbst  on  the  part  of  an  assignee 
of  a  life  insurance  in  the  person  whose  life  is  insured  does  not  release 
the  insurer.  He  must  perform  hu  contract,  leariag  the  law  to  dispose 
of  the  proceeds  among  the  persons  found  entitled  thereto. 

Ldtb  Insitranov. — ^Thb  Insuiiablb  Interest  which  One  Partnsr  hai 
A8  8U0H  nr  THE  LiFE  OF  ANOTHER  ceases  on  the  dissolution  of  the  firm. 

Lob  Insurance. —The  Insurable  Interest  which  a  Partnership  has 
IN  the  Life  ov  One  of  m  Membebs,  where  he  does  not  owe  the  firm  any* 
thing  and  its  property  is  sufficient  to  discharge  its  obligations,  is  lim- 
ited to  the  premiums  paid  ont  of  the  partnership  assets,  with  interest 
thereon.  Therefore,  on  the  death  of  t!ie  insured  partner,  his  heirs  or 
representatives  are  entitled  to  all  the  proceeds  of  the  insurance  upon 
his  Ufe^  except  such  as  will  reimburse  the  other  partner  for  hia  share  of 
the  moneys  paid  for  such  insurance,  with  interest. 

John  L.  Dyer,  for  the  plaintiflF  in  error. 
/.  A.  Martin^  for  the  defendant  in  error. 

*^  BfiowNy  A.  J.  J.  H.  Anders,  ag  administrator  of  L.  B. 
Chilton,  brought  this  suit  in  the  district  court  of  Falls  county 
to  recover  the  amount  of  a  policy  issued  by  the  New  York 
Life  Insurance  Company  for  ten  thousand  dollars,  payable 
to  Cheeves  and  Chilton,  or  their  administrators  or  assignSi 
making  the  insurance  company  and  Cheeves  defendants. 
The  insurance  company  did  not  deny  liability,  and  the  '*^ 
contest  was  between  the  plaintiff  and  Cheeves  as  to  the  right 
to  receive  the  proceeds  from  tlie  policy. 

Cheeves  filed  an  answer,  in  which  he  pleaded  that  he  was 
entitled  to  the  proceeds  of  the  policy  as  against  the  company 
and  plaintiff,  because  at  the  time  of  issuing  the  said  policy, 
on  the  seventeenth  day  of  May,  1889,  he  and  the  deceased, 
L.  B.  Chilton,  were  partners  engaged  in  a  mercantile  busi- 
ness in  Falls  county,  and  that  the  said  partnership  procured 
the  issuance  of  the  said  policy  of  insurance  upon  the  life  of 
the  said  Chilton,  and  paid  the  premium  thereon,  five  hundred 
9ind  ninety  dollars,  out  of  and  |eith  the  money  and  assets  of 
said  firm,  and  that  thereafter,  on  April  28,  1890,  the  said 
firm  paid  out  of  its  assets  another  premium  of  five  hundred 
and  ninety  dollars  upon  said  policy,  which  kept  it  in  force 
until  the  death  of  Chilton. 
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It  k  alleged  in  the  aoBwer  that  at  the  aame  time  another 
policy  was  issued  by  the  said  insurance  company  payable  to 
Chseres  A  Chilton,  or  their  administrators  or  assigns,  upon 
the  death  of  T.  A.  Cheeves,  and  for  the  like  sum  of  ten  thou* 
aand  dollars,  upon  which  premiums  were  paid  out  of  the 
ueets  of  the  said  firm  amounting  to  an  equal  sum  as  that 
paid  upon  the  policy  in  suit  That  on  the  twenty-third  day 
of  September,  1890,  the  firm  of  Cheeves  &  Chilton  was  dis* 
8oi?ed,  and  Chilton,  for  a  consideration  of  about  twenty 
iboasand  five  hundred  dollars,  by  writing  conveyed  to 
Cheeves  all  of  his  right  and  claim  in  and  to  all  of  the  part- 
Dership  property  and  rights  of  every  kind,  the  language 
beiag  set  out  broadly  enough  to  include  all  interest  that  the 
firm  had  in  the  policy  at  the  time  of  the  transfer. 

Chilton  died  November  7,  1890,  and  proofs  of  loss  were 
duly  furnished.  Cheeves  claims  that  he  was  interested  in 
the  life  of  Chilton  as  his  partner  at  the  time  the  policy  was 
issued,  and  also  that  Chilton  transferred  the  policy  to  him- 
He  closed  his  answer  with  a  prayer  for  general  relief.  There 
is  no  allegation  in  the  answer  that  L.  B.  Chilton  was  indebted 
to  the  firm  of  Cheeves  &  Chilton,  or  to  Cheeves,  or  in  what 
respect  Cheeves  had  any  interest  in  the  life  of  Chilton,  ex- 
eept  simply  that  he  was  a  partner  when  the  policy  was 
issued 

Plaintiff  filed  a  general  demurrer  to  the  answer,  which  the 
court  sustained,  and  upon  trial  without  a  jury  gave  judgment 
for  the  plaintiff  against  hoth  defendants  for  the  whole  amount 
of  the  policy,  which  judgment  was  by  the  court  of  civil  ap- 
peals affirmed. 

It  is  against  the  public  policy  of  this  state  to  allow  any 
one  who  has  no  insurable  interest  to  be  the  owner  of  a  policy 
of  insurance  upon  the  life  of  a  human  being:  Pries  v.  KnighU 
«/  JToaor,  68  Tex  861;  Schonfield  v.  Turner,  76  Tex.  829; 
EquiiabU  Life  Ine.  Co.  v.  Hazleufood,  76  Tex.  851;  16  Am.  St. 
Bep.  893. 

In  some  states  it  is  held  that  an  element  of  wagering  like- 
wise enters  into  such  contracts,  which  has  led,  as  we  believe, 
to  inoonsistencies  in  the  decisions  in  some  of  the  courts, 
Oor  court  has  plaoed  the  inhibition  against  such  contracts 
upon  the  higher  and  sounder  ground  that  **'  the  public, 
hidependent  of  the  consent  or  concurrence  of  the  parties,  has 
aa  interest  that  no  inducement  shall  be  offered  to  one  man 
W  take  the  life  of  another.    Making  this  the  test  in  every 
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phase  of  such  cases,  there  can  be  no  inconsistency  in  our 
decisions,  and  the  public  good  will  be  better  guarded. 

Applying  this  salutary  rule,  the  conclusion  has  been 
reached  by  our  courts  that  euch  policy  cannot  be  beneficially 
owned  by  any  one  not  interested  in  the  life  insured,  whether 
the  policy  be  taken  out  in  the  first  instance  by  the  noninter- 
ested  party,  with  or  without  the  consent  of  the  insured,  or 
that  he  acquired  the  policy  by  assignment  from  the  person 
whose  life  is  insured,  or  from  another  who  had  an  insurable 
interest. 

A  man  may  insure  his  own  life,  making  the  policy  payable 
to  his  legal  representatives,  and  afterward  assign  it  to  any 
one,  or  he  may  procure  such  policy  and  make  it  payable  to 
any  person  that  he  may  name,  but  in  either  case,  if  the  per* 
son  to  whom  it  is  assigned  or  who  is  named  in  the  policy  has 
no  insurable  interest,  he  will  hold  the  proceeds  as  a  trustee 
for  the  benefit  of  those  entitled  by  law  to  receive  it:  Price  r. 
Knights  of  Honor,  68  Tex.  861;  Schonfield  v.  Turner,  76  Tex- 
829. 

The  law  permits  one  who  is  interested  in  the  life  of  another 
to  become  the  owner  of  insurance  upon  the  life  of  such  other 
person,  either  by  contracting  with  the  insurance  company, 
or  by  contract  made  by  the  party  whose  life  is  insured,  or  by 
assignment  of  the  policy  after  it  is  issued.  If,  however,  the 
interest  is  of  a  definite  character,  as  that  of  a  creditor  of  the 
insured,  or  of  one  who  may  from  the  life  of  the  insured  reap 
some  pecuniary  advantage  of  a  definite  nature,  the  interest 
of  the  holder  of  such  policy  will  be  limited  to  the  amount  of 
such  liability  at  the  death  of  the  insured,  together  with  such 
amount  as  he  has  paid  to  preserve  the  policy,  with  interest 
thereon,  and  the  remainder  will  be  given  to  the  estate  of  the 
party  insured:  Price  y.  Knights  of  Honor,  68  Tex.  361;  Schou" 
field  V.  Turner,  75  Tex.  824;  Equitable  Life  Ins.  Co.  ▼.  Hatle^ 
wood,  75  Tex.  338;  16  Am,  St.  Rep,  898;  Goldbaum  ▼.  Blum, 
79  Tex.  688.  If  the  interest  of  the  policy-holder  should  cease 
before  the  death  of  the  insured,  or  if  the  debt  and  premiums 
advanced  should  be  paid,  then  the  whole  of  the  policy  will 
go  to  the  estate  of  the  insured. 

When  an  insurance  company  has  issued  a  policy  upon 
the  life  of  a  person,  payable  to  one  who  has  no  insurable 
interest  in  the  life  insured,  or  when  a  policy  has  been  assigned 
to  one  having  no  such  interest,  the  insurance  company  must 
nevertheless  pay  the  full  amount  of  the  policyi  if  otherwise 
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l\&\A%,\)6oaTi8e  it  has  80  contracted,  and  it  is  no  concern  of 
the  insurer  as  to  who  gets  the  proceeds,  except  to  see  that  it 
is  ]^id  to  the  proper  parties  under  its  agreement.  It  is  sim- 
ply  required  to  perform  its  contract,  and  the  law  will  dispose 
of  the  money  according  to  the  rights  of  the  parties:  Pacifie 
MfU.  life  In$.  Co.  y.  WiUiami,  79  Tex.  837,  and  authorities 
cited. 

***  This  rule  does  no  wrong  to  the  insurance  oompany. 
It  having  agreed  to  pay  the  money  on  the  death  of  a  named 
person  ought  not  to  be  permitted  to  avoid  liability  upon  its 
contract  upon  the  ground  that  it  has  made  an  unlawful  agree- 
ment, when  that  contract  can  be  enforced  in  favor  of  a  person 
who  is  in  nowise  concerned  in  the  unlawful  part  of  the  trans- 
action. It  is  held  by  the  coorts  of  this  and  other  states  that 
when  one  secures  a  policy  upon  his  own  life  and  transfers  it 
to  another  who  has  no  insurable  interest,  the  want  of  insur- 
able interest  cannot  be  set  up  as  a  defense  by  the  insurance 
company;  the  policy  or  the  assignment  is  not  void  as  to  the 
insurance  company,  but  will  be  enforced.  If  this  be  correct, 
then  why  should  it  be  said  that  the  policy  issued  by  the 
company  contrary  to  law  should  be  held  void  as  to  it?  The 
reason  would  seem  to  be  equally  strong  to  enforce  the  con- 
tract in  favor  of  one  who  was  entirely  innocent  of  participa- 
tion, as  in  favor  of  him  who  voluntarily  places  the  insurance 
in  the  name  of  one  who  cannot  lawfully  receive  it.  If  the 
insurance  company  may  set  up  the  illegality  of  such  a  con- 
tract, then  the  object  of  the  law  will  be  frustrated  and  the 
making  of  such  unlawful  agreements  by  insurance  companies 
will  be  encouraged,  for  they  would  thus  be  enabled  to  reap 
the  benefit  without  incurring  the  risk  of  such  business.  If 
the  insurer  is  held  liable,  and  the  payee  in  a  policy  is  denied 
its  benefits  when  unlawfully  obtained,  both  parties  to  the 
unlawful  contract  will  be  denied  relief,  and  the  beneficial 
objects  of  insurance  upon  the  life  be  attained  by  giving  the 
benefits  to  the  estate  of  the  insured,  and  no  inducement  will 
be  offered  to  destroy  the  life  upon  which  the  risk  is  placed. 

It  is  generally  held  that  where  one  having  an  interest  in 
the  life  of  another  obtains  a  policy  upon  such  life,  and  the 
interest  ceases  before  death,  the  person  named  in  the  contract 
as  payee  or  the  assignee  of  such  policy  may  maintain  suit 
against  the  insurance  company:  Mutual  Life  Ins.  Co.  v.  AUer^ 
138  Mass.  124;  62  Am.  Rep.  245:  Connecticut  etc.  Ins.  Co.  v. 
Bchaefer,  M  U.  B.  467;  McKee  v.  Phxeuix  Ins.  Co.,  28  Mo.  883; 
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75  Am.  Dea  129.  These  cases  do  not  determine  as  to  bow 
the  proceeds  shall  be  distributed,  and  are  not  in  conflict  with 
the  former  decisions  of  this  court  It  has,  however,  been 
held  that  where  the  interest  existed  at  the  time  of  making 
the  contract,  but  ceased  before  death,  the  person  to  whom 
the  policy  is  made  payable  may  recover  and  hold  the  entire 
amount  of  the  policy  as  against  the  claim  of  the  representa* 
tives  of  the  insured:  Scott  v.  Dickson^  108  Pa.  St.  6;  56  Am. 
Rep.  192;  Riitler  v.  Smith,  70  Md.  261;  Amick  v.  BuOer,  111 
Ind.  578;  60  Am.  Rep.  722.  This  we  regard  as  opposed  to 
the  paramount  reason  for  holding  such  insurance  to  be  unlaw- 
ful, that  is,  the  danger  in  offering  an  inducement  to  destroy 
human  life.  If  the  inhibition  against  such  transactions  be 
that  they  are  considered  wagering  contracts,  as  appears  to  be 
the  ground  upon  which  the  decisions  cited  are  placed,  it  is 
consistent  to  hold  as  in  the  cases  quoted.  If,  however,  the 
making  of  such  agreements  be  placed  upon  the  ground  that 
it  is  against  public  policy  for  one  to  be  ^*^  interested  in  the 
death  of  another  when  he  has  no  interest  in  the  continuance 
of  his  life,  the  decisions  cannot  be  sustained  upon  principle. 
The  want  of  insurable  interest  is  just  as  absolute  where  it 
has  ceased  as  where  it  never  existed,  and  the  inducement  to 
destroy  the  life  insured  for  gain  is  just  as  strong  in  the  one 
case  as  in  the  other. 

We  cannot  disregard  the  sound  principles  established  by 
our  courts  and  follow  a  line  of  decisions  to  the  contrary,  how- 
ever eminent  the  courts  or  numerous  the  cases.  We  there- 
fore hold  that  in  this  case  the  interest  which  Cheeves  may 
have  had  in  the  policy  as  partner,  aside  from  his  interest, 
which  was  joint  with  Chilton  and  therefore  belonged  to  the 
partnership,  ceased  at  the  dissolution  of  the  firm,  and  will 
not  sustain  his  claim  to  the  proceeds  of  this  policy. 

The  language  of  the  assignment  made  by  Chilton  to  CheevM 
ia  sufficient  to  convey  to  the  latter  all  the  interest  of  the  firoA 
in  this  policy.  This  brings  us  to  the  inquiry  as  to  what  in- 
terest the  firm  of  Cheeves  A  Chilton  had  in  this  policy  at  the 
date  of  the  dissolution. 

We  will  not  undertake  to  enumerate  the  different  phases 
of  facts  in  which  the  firm  might  be  interested  in  sooh  a  pol* 
icy,  nor  when  it  might  be  regarded  as  assets  of  the  firm  for 
the  whole  amount.  It  is  sufficient  to  say  that  no  such  state 
of  facts  is  alleged  as  gives  to  the  firm  such  right,  nor  to  the 
claimant  Cheeves  any  right  by  reason  of  a  liability  for  the 
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dfb\a  of  Ibe  firm.  The  answer  showB  that  Chilton  did  not 
one  the  fiiTa  any  remaining  debt,  and  that  the  property  was 
more  tban  anfficient  to  pay  all  firm  debts,  for  Cheeves  assumed 
all  sach  debts,  and  in  addition  paid  to  Chilton  several  thou- 
sand dollars  for  his  interest  therein.  The  firm  had  no  right 
to  the  policy  as  such.  The  answer,  however,  does  allege  that 
tiie  premiums  upon  the  policy  to  amount  of  eleven  hundred 
and  eighty  dollars  were  paid  by  the  firm  out  of  its  assets,  and 
this  would  create  a  charge  upon  this  policy  in  favor  of  the 
firm,  with  the  right  to  be  reimbursed  with  interest  out  of  the 
proceeds  of  the  policy,  the  same  as  if  it  had  been  paid  by  a 
creditor  whose  debt  had  been  paid,  or  when  the  debt  was  not 
equal  to  the  amount  named  in  the  policy.  This  right  existed 
in  the  firm  at  dissolutioui  and  by  the  transfer  of  Chilton 
passed  to  Cheeves. 

The  facts  upon  which  the  right  arises  are  alleged  in  the 
answer,  and  there  is  a  prayer  for  general  relief,  which  was 
sufficient  to  entitle  Cheeves  to  whatever  the  law  would  accord 
him  upon  the  alleged  facts.  It  was  error  to  sustain  the  gen- 
eral demurrer  to  this  answer  because  it  showed  a  right  in  the 
defendant  Cheeves  to  some  relief,  although  not  to  the  whole 
amount  in  controversy. 

The  insurance  company  does  not  complain  of  the  judg- 
ment, and  it  will  be  affirmed  as  to  the  New  York  Life  Insur- 
ance Company.  Because  of  the  error  of  the  district  court  in 
sustaining  a  demurrer  to  the  answer  of  T.  A.  Cheeves,  and 
the  error  of  the  court  of  civil  appeals  in  failing  to  reverse  said 
judgment  for  that  error,  the  judgments  of  both  courts  are 
reversed  as  to  plaintiff  J.  H.  Anders,  administrator  of  '*^  L. 
B.  Chilton,  and  defendant  Cheeves,  and  this  cause  is  re- 
manded to  the  district  court  for  further  proceedings  in  accord- 
ance with  this  opinion,  to  ascertain  the  rights  of  the  said 
Anders,  administrator,  and  Cheeves  in  the  proceeds  of  said 
policy. 

Ihiujbahcb — Lifb—Kiobssitt  vom  Imsurablv  Interbst.— A  parfcy  in* 
nriag  most  have  aa  interefti  in  the  life  to  be  insared  when  the  insarance 
ii  effseted  for  bis  owa  benefit,  or  the  policy  will  be  void:  Mitchell  ▼.  UnUm 
elB.  /iw.  Cc,  45  Me.  104;  71  Atn.  Dea  529,  and  note;  UnUedete,  AidSodeff 
▼.  MeI>omald,  122  Pa.  St  324;  9  Am.  St  Rep.  Ill,  and  note.  This  ques- 
tien  will  be  found  fally  diionased  in  the  notes  to  Holmes  t.  Oilman,  34  Am. 
St  Bep.  472,  and  the  extended  notes  to  MotreU  ▼.  Trenton  Ine.  Co,,  57 
Afli.  Dea  93;  Continental  etc,  Ine.  Co.  v.  Volger,  46  Am.  Bej^  189»  and 
Cknitrr.  Continental  etc.  In».  Co.,  52  Aaullep.  136. 
Am.  HE,  K^r-  VOL.  XLVIL-ft 
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iNstTRANCK— Lite — Asi8Ionment  or  Poliot  to  Ove  not  HATuro  In* 
SURABLi  Intbrbst  Hff  LiFB  ov  Insurbd. — ^The  assignee  of  a  policy  of  in* 
■aranoe  need  not  have  an  insarable  interest  in  the  life  of  the  insured  Ia 
order  to  entitle  him  to  recover  the  amount  of  the  insurance;  SL  John  v. 
American  etc  Ins.  Co.,  13  N.  Y.  31;  64  Am.  Dec.  529,  and  note;  Mutual 
tie.  Ins,  Co.  y.  Alien,  138  Mass.  24;  52  Am.  Rep.  245,  and  note;  Bursinger 
T.  Bard:,  67  Wis.  46;  58  Am.  Rep.  848;  Clark  v.  Allen,  WELL  439;  2$ 
Am.  Rep.  496.  The  contrary  doctrine  is  maintained  by  the  following  lin* 
of  oases:  Franklin  etc  Ins.  Co.  v.  Bastard,  41  Ind.  116;  13  Am.  Rep.  SIS^ 
Missouri  etc  Ins.  Co.  v.  Sturges,  18  Kan.  93;  26  Am.  Rep.  761,  and  note^ 
Helmetag  t.  MUler,  76  Ala.  183;  52  Am.  Rep.  316;  Missouri  etc  Ins.  Co.  t. 
McCrum,  36  Kan.  146;  59  Am.  Rep.  537.  See,  also,  the  notes  to  Curtis  t. 
JBtna  etc  Ins.  Co.,  25  Am.  St  Rep.  123;  Equitable  etc  Ins.  Co.  t.  ffoMtewood, 
16  Am.  St  Rep.  907;  Singleton  v.  8L  Louis  Ins,  Co.,  27  Am.  Rep.  827»  and 
Bursinger  t.  Bank^  58  Am.  Rep.  852. 

Insuranob— LiFB— LxMiTiNO  Rboovbrt  to  Amount  ov  Intbrbst. — 
The  assignee  of  the  payee  of  a  certificate  of  life  insurance  has  the  right  t» 
recover  the  whole  amount  specified  in  the  oertificate,  though  tho  debt 
owed  the  payee  by  the  person  whose  life  was  insured  was  loss  than  the 
•um  insured:  Wright  v.  Mutual  Ben.  etc  Assn.,.  118  N.  Y.  2S7;  16  Am. 
8t  Rep.  749.  The  assignment  of  a  policy  of  life  insurance  as  oollateral 
is  void  beyond  the  amount  of  the  debt:  Heknetag  v.  MiUsr,  76  AU.  168^ 
62  Am.  Rep.  316. 


Austin  v.  Austin  City  Gbmbtbry  Association* 

[87  Texas,  880.] 

An  Injunotion  against  thb  Entorobmbnt  ov  a  Void  Mitnioipal  Or> 
DINAKCB  should  be  granted  when  there  b  no  plain,  adequate  remedy 
at  law  and  it  is  necessary  to  prevent  irreparable  injury. 

Injunotion  against  a  Void  Municipal  Ordinanob  Forbidding,  ahd 
MAKING  Criminal,  Intbrmbnts  xar  a  Cbmbtbrt»  may  be  issued  by 
a  court  of  equity. 

Municipal  Corporations.  —  A  Power  to  Forbid  thb  Intbrmbnt  or 
Human  Bbinos  within  specified  limits  of  the  city  is  conferred  upon 
the  municipality  by  a  charter  authorising  it  to  regulate  the  burial 
of  the  dead  and  to  purchase,  establish,  and  regulate  one  or  more 
cemeteries  within  or  without  the  city  limits. 

A  Municipal  Ordinanob  Limiting  thb  Plaobs  within  a  CiTTinwhiob 
it  shall  be  lawful  to  inter  deceased  human  beings  is  not  void  on  ita 
face.  It  is  valid  unless  it  unreasonably  restricts  the  rights  of  ita 
oitiBens  to  procure  places  for  that  purpose  within  such  limits,  and  he 
who  claims  that  it  is  unreasonable  must  assume  the  burden  of  proving 
it  to  be  so. 

MmrioiPAL  Ordinanobs — Jurt  Trial. — If  a  munioipal  ordinance  is  claimed 
to  be  void  because  unreasonable,  it  ia  incumbent  upon  tho  party 
making  that  claim  to  establish  it»  and,  if  the  faota  are  oontroTortod^ 
they  most  be  determined  by  a  jury, 

Oearge  F,  PendexUrf  for  the  appellant. 

Clar§nee  H.  Miller  and  Fisher  dc  Tovmes^  for  the  appellee. 


So7,\&94."\     Austin  v.  AusTni  City  Csmbtxbt  Asbv.       115 

••*  GxiNiSB,  C.  J.  The  court  of  civil  appeals  for  the  third 
fiapreme  jwdicial  diatricty  in  the  oase*  above  stated,  Bobmita 
Ibe  toWowing  statement  and  certifies  for  onr  determination 
the  following  questions: 

^  The  appellee  is  a  corporation  chartered  nnder  the  laws  of 
this  state  for  the  purpose  of  maintaining  a  cemetery  in  the 
eity  of  Austin,  and  owning  and  selling  lots  therein,  for  the 
purpose  of  the  burial  of  dead  human  bodies,  and  that  in  1892 
it  acquired  and  purchased  within  said  city  limits,  on  the 
north  side  of  the  Colorado  river,  a  tract  of  land  for  said  cem* 
etery,  and  that  in  February,  1893,  the  city  of  Austin  as  a 
municipal  corporation  passed  the  following  ordinance: 

"  *Be  it  ordained  by  the  city  council  of  the  city  of  Austin: 

***  Section  1.  That  it  shall  be  unlawful  for  any  person  to 
Iniry,  or  caose  to  be  buried,  or  to  in  any  manner  aid  or  assist 
in  the  burial  of  the  dead  body  of  any  human  being,  within 
the  corporate  limits  of  the  city  of  Austin,  north  of  the  Colo* 
rado  river,  except  in  the  State  cemetery,  the  Mount  Calvary 
cemetery,  and  the  cemetery  heretofore  established  by  ordi* 
nances  of  said  city,  and  therein  designated  as  the  Austin 
city  cemetery;  provided,  that  the  two  and  one-half  acre 
tract  lying  on  the  north  of  said  last-named  cemetery,  pur* 
chased  by  said  city  in  1890,  shall  not  be  considered  as  pari 
of  said  cemetery,  and  no  burials  shall  be  made  in  said 
tract 

***Sbg.  2.  Any  person  who  shall  bury,  or  cause  to  be 
buried,  or  in  any  manner  aid  or  assist  in  the  burial  of  the 
dead  body  of  a  human  being,  in  violation  of  section  1  of  this 
ordinance,  shall  be  deemed  *'^  guilty  of  a  misdemeanor, 
and,  on  conviction  thereof,  shall  be  fined  not  less  than  $60, 
nor  more  than  $200. 

**  'Sbc.  3.  This  ordinance  shall  take  effect  and  be  in  force 
from  and  after  its  publication,  as  required  by  the  charter  of 
the  city  of  Austin.' 

^'This  ordinance  was  passed  by  virtue  of  the  following 
provision  of  the  city  charter:  *  To  regulate  the  burial  of  the 
dead,  and  to  prohibit  public  funerals  in  cases  of  death  from 
eontagious  or  infectious  disease;  to  purchase,  establish,  and 
regulate  one  or  more  cemeteries  within  or  without  the  city 
fimits.' 

"*  The  territory  within  the  city  limits  on  the  north  side  of 
the  Coiorado  river  embraces  something  over  4,500  acres  of 
imd^  some  of  which  is  thickly  settled,  and  some  of  which  ia 
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yery  sparsely  settled.  There  is  territory  embraced  within 
the  city  limits  on  the  490Qth  side  of  the  Colorado  river  that 
confessedly  may  be  suitable  for  a  cemetery  and  burial  pur* 
poses,  and  in  which  cemeteries  are  not  prohibited. 

"The  appellee  brought  its  suit  by  injunction  to  restrain 
the  city  from  enforcing  the  ordinance  set  out  against  its 
cemetery,  and  the  burial  of  the  dead  there,  and  asks  that 
said  ordinance  be  declared  void,  on  the  ground  that  the 
charter  did  not  authorize  the  city  to  pass  such  an  ordinance; 
and  on  the  further  ground  that  the  same  is  unreasonable 
and  unjust,  and  in  efifect  deprives  appellee  of  its  property 
and  rights  without  due  process  of  law." 

The  questions  submitted  for  our  decision  under  this  state* 
ment  of  the  case  are  as  follows: 

"  1.  Are  the  facts  that  the  ordinance  set  out  may  be  void, 
and  that  the  city  was  not  immediately  seeking  to  enforce  it^ 
and  the  fact  that  a  legal  remedy  may  exist  against  its  enforce- 
ment, sufficient  to  deny  the  appellee  the  remedy  by  injunction 
to  restrain  its  execution,  and  to  declare  the  ordinance  void, 
when  the  facts  in  the  record  show  that  the  right  and  privi- 
lege of  using  its  property  for  cemetery  purposes  was  destroyed 
or  impaired  by  virtue  of  the  existence  of  the  ordinance,  as 
no  one  in  the  control  of  dead  bodies  was  willing  that  they 
should  be  buried  or  interred  there  for  fear  of  violating  th# 
ordinance  in  question? 

**  2.  Does  the  provision  of  the  city  charter  authorize  the 
passage  by  the  city  council  of  the  ordinance  in  question? 

'*  8.  If  said  ordinance  was  legally  passed  by  virtue  of  an* 
thority  of  the  charter,  have  the  courts  the  authority  to  in- 
quire into  the  reasonableness  or  unreasonableness  of  the 
ordinance? 

^*4.  Is  the  ordinance  in  question  void  on  the  ground  that 
it  is  unjust  and  unreasonable,  or  that  it  deprives  the  appellee 
of  its  rights  or  property  without  due  process  of  law? 

'^5.  If  the  ordinance  may  be  unjust  or  unreasonable,  haa 
the  trial  court  the  power  to  so  determine,  as  a  matter  of  law, 
when  there  is  a  jury  trial,  or  should  the  matter,  as  a  mixed 
question  of  law  and  fact,  be  left  to  the  determination  of  the 
jury?" 

•••  1.  We  are  of  the  opinion  that  if  the  ordinance  ia 
controversy  be  void,  the  appellee  is  entitled  to  restrain  its 
enforcement  by  the  writ  of  injunction.  It  is  not  to  be  con* 
iroverted  that,  as  a  general  rule,  the  aid  of  a  court  of  equity 
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cannot  be  invoiced    to   enjoin  erirninal  prosecutions.     This 
nile  is,  however,    8ul>ordinate  to  the  genera]  principle  that 
eqoitjwill  grant  relief  when  there  is  not  a  plain,  adequate* 
and  complete   remedy  at  law,  and  when  it  is  necessary  to 
prevent  an  irrepckra.\>le   injury.     Courts  of  criminal  jurisdic- 
tion have  power  to  enforce  an  observance  of  statutes  against 
erime  by  viBitin^^    \ipon  offenders  the  penalties  affixed  for 
their  infraction,  ftnd  ordinarily  no  one  can  call  to  his  aid  the 
powers  of  a  court  of  equity  in  order  to  enforce  their  observ- 
ance.   Yet  it  Viae  \>een  held  that  *^  the  court  will  interfere  to 
prevent  acts  amounting  to  crime  if  they  do  not  stop  at  crime, 
but  alao  go  to  the  destruction  or  deterioration  of  the  value  of 
property*':  Spinning  Co.  y.  Railway ,  L.  Rr  6  Bq.  551.    This, 
however,  does  not  assist  us  materially  in  the  solution  of  the 
present  question.     It  would  seem  clear  that  if  a  party  could 
be  enjoined   from  doing  an  act  not  criminal  in  its  nature, 
wbich  is  injurious  to  the  property  of  another,  he  could  also 
be  enjoined  if  the  act  be  one  made  punishable  by  law  as  a 
crime.    The  punishment  of  the  criminal,  when  the  act  com- 
mitted has  injuriously  affected  the  value  of  the  property  of 
another,  does  not  repair  the  injury.     The  question  under 
eonsideration  arises  upon  quite  a  different  case.     Here  the 
appellee  seeks  to  enjoin  the  city  of  Austin  from  enforcing  an 
ordinance  which  it  claims  to  be  void,  and  says  that  if  the 
•nforoement  be  not  restrained  it  will  result  in  an  irreparable 
injury.    In  behalf  of  the  city  it  is  answered  that  if  the  ordi- 
xaance  be  invalid  there  exists  a  plain,  adequate,  and  complete 
tmedy  at  law.     It  is  true  that  if  the  ordinance  be  void  any 
prosecuted  under  its  provisions  may  have  it  bo  declared^ 
either  in  the  original  criminal  action  or  by  suing  out  a  writ 
of  habeas  corpus.     Notwithstanding  this  fact,  it  is  clear  to 
US,  without  the  statement  of  the  conclusion  by  the  court  of 
civir  appeals,  that  the  effect  of  the  ordinance  is  such  that  if 
its  enforcement  be  not  restrained  it  may  result  in  a  total 
destruction  of  the  value  of  appellee's  property  for  the  purpose 
for  which  it  was  acquired.     Its  provisions  are  very  sweeping, 
and   denounce  a  penalty  against  *'any  person  who  shall 
bury,  or  cause  to  be  buried,  or  in  any  manner  aid  or  assist 
in  the  burial  of  the  dead  body  of  a  human  being"  contrary  to 
its  provisions.     No  one,  we  apprehend,  without  some  consid- 
erable inducement,  will  do  an  act  which  may  cause  him  to 
be  arrested  and  prosecuted,  however  clear  he  might  be  in  his 
that  the  act  constituted  no  violation  of  the  orimi- 
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nal  law.    A  criminal  prosecution  is  unpleasant  to  all  people 
who  have  due  respect  for  the  law,  and  almost  necessarilf 
involves  inconvenience  and  expense.     As  long  as  theordi- 
nance  remains  undisturbed  it  acts  in  terrorem,  and  practicallj 
accomplishes  a  prohibition  against  the  burial  of  the  dead 
within  the  limits  **^  of  the  city  of  Austin,  save  in  the  ex- 
cepted localities.     Under  these  conditions,  who  would  ven- 
ture to  bury,  or  be  concerned  in  burying,  a  dead  body  in 
appellee's  ground,  or  who  would  purchase  a  lot  in  its  ceme* 
tery?    Suppose  a  city  not  having  the  power  under  its  char- 
ter to  do  so  should  pass  an  ordinance  prohibiting  the  sale  of 
butcher's  meat  in  a  certain  locality;  and  suppose  it  should 
also  prohibit  any  one  from  selling  meat  to  be  there  sold,  or 
from  buying  in  the  prohibited  place.     The  ordinance  would 
he  void,  but  could  any  one  say  that  the  business  of  a  market 
man  in  the  locality  might  not  be  effectually  destroyed  by  it? 
Under  such  circumstances  we  are  of  opinion  he  should  have 
the  right  to  proceed  against  the  corporation  to  enjoin  its  en- 
forcement.    If  a  penalty  was  denounced  against  no  one  but 
the  market  man  who  should  sell,  it  would  seem  that  his 
remedy  would  be  to  proceed  with  his  business,  and  defeat 
any  prosecution  that  should  be  brought  against  him  for  the 
infraction  of  the  void  ordinance.    But  to  deny  a  remedy  in  a 
court  of  equity  in  the  case  first  supposed,  or  in  the  present 
case  analogous  to  it,  would  be,  we  think,  to  disregard  the 
fundamental  principle  upon  which  such  courts  are  estab- 
lished*    We  are  aware  that  our  conclusion  in  this  case  la 
in  conflict  with  the  case  of  Wardens  v.  Waahington^  109  N.  C. 
21;  but  it  is  supported  by  the  case  of  the  City  of  Atlanta  v. 
Oate  City  Oa$  Light  Co,^  71  Ga.  106,  and  other  authorities. 
In  the  latter  case  the  court  say:   *' Where  it  is  manifest 
«...  that  a  prosecution  and  arrrest  is  threatened  for  an 
alleged  violation  of  city  ordinances  for  the  sole  purpose  of 
preventing  the  exercise  of  civil  rights  conferred  directly  by 
law,  injunction  is  the  proper  remedy  to  prevent  injury  to  the 
party  thus  menaced." 

2.  We  are  of  opinion  that  the  aeoond  question  should  also 
be  answered  in  the  affirmative.  To  regulate  an  act  implies 
that  the  act  shall  be  permitted,  but  that  it  may  be  controlled 
by  reasonable  restrictions  as  to  the  manner  and  circum- 
stances of  its  performance:  People  v.  Gadtoayf  61  Mich.  285;  1 
Am.  St.  Rep.  578;  In  re  Hauek,  70  Mich.  396;  Austin  v.  Mur- 
ray, 16  Pick.  121;  Ward  v.  W(Uenoorks  Co.,  L.  B.  24  Q.  B. 
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S34  The  power  to  regulate,  we  think,  includes  not  only  the 
power  of  prescribing  the  manner  in  which  it  shall  be  done, 
bat  may  also  embrace  the  time  and  place  of  doing  it:  In 
r$  Wilson^  32  Minn.  145;  City  of  Piqtia  ▼.  JKmmerKn,  86  Ohio 
St.  507.  We  think  we  may  safely  say  that,  as  a  matter  of 
common  knowledge,  the  mode  of  the  interment  of  the  dead 
in  this  state  is  substantially  uniform,  and  it  may  be  doubted 
whether  there  exists  any  great  necessity  of  restrictions  as  to 
the  mere  mode  of  burial;  while,  on  the  other  hand,  the  loca^ 
tion  of  cemeteries  in  large  cities  is  a  matter  of  important 
public  concern.  It  would  seem,  therefore,  that  a  leading  pur« 
poee  of  the  provision  in  the  city  charter  now  in  question  was 
to  empower  the  city  to  determine  for  itself  the  localities  in 
the  city  in  which  the  burial  of  the  dead  should  be  permitted. 

"^  3.  It  is  doubtless  within  the  power  of  the  legislature 
to  make  arbitrary  laws,  provided  they  neither  infringe  the 
constitution  of  the  state  nor  that  of  the  United  States.  We 
are  not  prepared  to  say  that  it  could  not  delegate  that  power 
to  a  municipal  corporation.  But  before  it  should  be  held  that 
such  grant  was  intended,  it  would  seem  that  the  language  of 
the  charter  should  be  sufficiently  explicit  clearly  to  manifest 
that  intention;  and,  in  the  absence  of  such  language,  we  think 
it  should  also  be  held  that  it  was  not  the  intention  to  confer 
authority  to  make  an  arbitrary  and  unreasonable  law.  It 
occurs  to  us  that  it  is  upon  this  principle  that  the  courts  pro- 
ceed when  they  hold,  as  is  generally  held,  that  the  ordinance 
of  a  municipal  corporation  must  be  reasonable.  We  are 
therefore  of  opinion  that  it  was  not  the  intention  of  the  legis- 
lature to  confer  power  upon  the  city  council  of  the  city  of  Aus- 
tin either  to  prohibit  the  burial  of  the  dead  within  the  limits 
of  the  city,  or  to  unreasonably  restrict  the  right  of  its  citizens 
to  provide  places  for  that  purpose  within  such  limits.  In  a 
case  like  this,  whether  the  ordinance  be  reasonable  or  not  must 
depend  upon  the  circumstances  of  the  particular  restriction 
as  affecting  the  people  who  are  to  be  subjected  to  its  controL 
When  the  facts  are  determined,  we  think  the  question  of  the 
reasonableness  of  the  ordinance  is  one  of  law  which  most  be 
decided  by  the  court 

4.  The  ordinance  in  question  is  not  void  upon  its  face; 
nor  can  we  say  that  it  can  be  declared  void,  in  view  of  the 
meager  statement  of  facts  submitted  with  the  question.  The 
jmiQmption  ia  that  the  ordinance  is  yalid.    The  mere  faoi 
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that  but  three  cemeteries  are  designated  in  which  dead 
bodies  of  people  can  be  buried,  and  the  further  fact  that 
the  city  limits  north  of  the  river  embrace  about  4,500  acres 
of  land,  do  not  of  themselves  show  an  unreasonable  restric- 
tion upon  the  right  of  burial.  There  may  be  ample  facilities 
conveniently  accessible  south  of  the  river.  We  do  not  know 
judicially  whether  the  river  is  fordable  or  not,  or  whether 
or  not  it  is  spanned  by  bridges.  Nor  can  we  say  that  there 
are  not  convenient  localities  outside  of  the  city  limits  which 
may  be  made  available  for  cemetery  purposes.  If  the  ordi- 
nance be  reasonable,  it  does  not  deprive  appellee  of  its  prop- 
erty without  due  process  of  law. 

5.  In  reply  to  the  last  question  we  have  to  say  that,  when 
an  ordinance  like  the  one  in  question  is  attacked  upon  the 
ground  that  it  is  unreasonable  and  therefore  void,  it  is  in- 
cumbent upon  the  party  who  alleges  its  invalidity  to  aver 
and  prove  the  facts  which  made  it  so.  If  the  facts  be 
controverted  they  must  be  determined  by  the  jury:  Ckufm 
y.  Milwaukee,  80  Wis.  316.  But  whether  the  facts  relied 
upon  show  the  ordinance  to  be  unreasonable  or  not  is  a  que^ 
tion  for  the  court  

iNjuNonoHi  A0AIN8T  MwioiPAL  Ordinahcbs. —  An  injunctUni  Urn  to 
rastraia  the  enforceinent  of  maaioipal  ordinanoM,  admitted  to  be  iiivalid» 
the  exeeation  of  which  iDJarionaly  aflfeoU  private  rightet  Deems  v.  Magor^ 
SO  Md.  164;  45  Am.  St  Rep.  SSS,  and  note. 

Municipal  Corpobations— Powmk  to  Rioulatb  Bubiau. — ^Within  tlie 
limit!  of  a  municipal  corporation  the  bnrial  and  interment  of  the  dead  ii  an 
appropriate  enbjeot  of  regulation  by  ordinance:  Extended  note  to  Mobkuim 
T.  Mayor^  34  Am.  Dee.  S3tt. 

Municipal  GoRPOBATiONa— Ova  who  Attacks  Municipal  Ordinangm 
AS  UNOONirrrunoNAL  and  illegal  mnet  plead  and  ehow  with  partionlaritj 
in  what  reipeot  they  are  illegal  and  nnoonatitntionalt  SkM  ▼•  Fowcade^  41 
La.  Ann.  717}  40  Am.  St  Bep.  SttL 
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[87TBXl%6i7.] 

tHRrsAsoi,  BMTiBcrT  or  Contraot  lox.— If  a  bnilding  and  oeiiaiii  artiolat 
cf  personalty  therein  are  lepazately  Talned  and  inaured  for  speoiflo 
aint%  and  the  preminm  paid  for  the  ininrance  is  a  groM  ram,  and  the 
policy  flontaina  a  condition  that  "thii  entire  policy  shall  be  void  if  the 
sabjeet  of  inraranoe  be  a  building  on  ground  not  owned  by  the  assured 
in  fee  simple,**  and  the  building  so  insured  is  not  so  owned,  the  policy, 
being  indirisible,  is  wholly  void,  and  no  reeorery  may  be  had  for  the 
personal  property  insured. 

MeKie  d:  Autrey,  for  the  plaintiff  in  error. 

Leahe^  Shepard  A  MiUer^  and  Barry  A  Etheridge^  for  tho 
defendant  in  error. 

**•  Bbowk,  a.  J.  The  Hibernia  Insurance  Company 
ieened  to  R.  D.  BillSi  upon  his  gin  house  and  machinery,  a 
policy  of  fire  insurance  in  the  sum  of  fourteen  hundred  and 
thirty  dollars,  the  gin  house  being  specified  in  the  face  of  the 
policy  as  insured  in  the  sum  of  three  hundred  and  seventy 
dollars,  and  the  other  items  of  property  separately  valued  at 
different  amountSi  making  the  total  amount  of  insurance. 
The  premium  for  the  whole  was  the  sum  of  one  hundred  and 
fourteen  dollars  and  forty  cents.  All  the  property  was  situ- 
ated  in  and  connected  with  the  gin  house,  so  as  to  be  subject 
to  destruction  by  the  same  fire.  The  gin  house  was  situated 
upon  a  tract  of  land  leased  by  Bills.  The  policy  contained 
the  following  clause:  "This  entire  policy  .  •  •  .  shall  be  void 
....  if  the  subject  of  insurance  be  a  building  on  ground  not 
owned  by  the  insured  in  fee  simple." 

The  building  and  all  the  personal  property  were  destroyed 
by  fire,  and  suit  was  instituted  upon  the  policy.  Defendant 
pleaded  the  above  condition  of  the  policy,  and  alleged  that 
the  building  was  upon  ground  not  owned  by  Bills  in  fee 
simple,  and  therefore  the  policy  was  void  as  to  the  whole.  It 
was  admitted  that  the  gin  house  was  on  leased  ground,  aud 
plaintiff's  counsel  conceded  that  he  could  not  recover  for  the 
gin  house,  but  claimed  that  the  policy  was  valid  as  to  the 
other  property. 

Upon  trial  the  plaintiff  recovered  for  all  except  the  gin 
house,  from  which  judgment  the  defendant  appealed,  and  the 
court  ci  civil  appeals  reversed  the  judgment  of  the  district 
court  and  remanded  the  case  to  the  district  court,  with  in- 
atractioiis  to  enter  judgment  for  the  plaintiff  Bill  for  one 
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hnndred  and  fourteen  dollars  and  forty  centSy  the  amount  of 
premium  paid. 

The  policy  of  insurance  upon  which  this  suit  was  insti* 
tuted  was  evidently  prepared  by  filling  in  the  blanks  in  a 
form  intended  to  embrace  a  house  or  personal  property,  or 
both,  and  contains  clauses  applicable  to  the  two,  also  such  as 
are  applicable  to  each  class  of  property  separately. 

The  property  insured  consisted  of  a  gin  house  valued  at 
three  hundred  and  seventy  dollars,  and  machinery  and  other 
things  situated  in  the  house,  each  item  valued  separately, 
aggregating  the  sum  of  fourteen  hundred  and  thirty  dollars, 
the  premium  being  a  gross  sum  of  one  hundred  and  fourteen 
dollars  and  forty  cents. 

Three  assignments  of  error  were  presented  to  the  court  of 
civil  appeals;  all,  however,  stating  in  different  forms  the  prop- 
osition that  the  policy  sued  upon  was  rendered  entirely  void 
by  the  fact  that  the  gin  house  was  upon  land  not  owned  by 
the  assured  in  fee  simple.  Fraud  in  the  application  for  the 
insurance  is  not  presented  in  these  assignments^  and  therefom 
will  not  be  considered  by  this  court. 

The  question  to  be  decided  arises  upon  the  following  Ian* 
guage  used  in  the  policy:  "This  entire  policy  shall  be  void  if 
the  subject  of  ^'^  Insurance  be  a  building  on  ground  not 
owned  by  the  insured  in  fee  simple.  We  have  inserted  the 
language  as  it  would  read  in  its  application  to  this  question, 
omitting  intervening  words  not  applicable. 

It  is  claimed  on  the  part  of  the  plaintiff  that  this  policy  is 
a  divisible  contract,  and  that  it  may  be  void  as  to  the  build- 
ing and  valid  as  to  the  other  property  insured.  On  the  other 
hand,  the  defendant  claims  that  it  is  an  entire  contract,  and 
is  void  in  all  its  parts,  if  void  at  all.  It  is  unnecessary  to 
enter  into  a  discussion  of  the  rules  which  govern  in  determin- 
ing whether  a  policy  of  insurance  upon  different  articles  sepa- 
rately valued  is  to  be  held  entire  or  not.  There  is  much 
division  among  the  courts  upon  the  question.  It  would  in« 
deed  be  difficult  to  decide  as  to  which  has  the  greater  number 
of  cases  in  its  support,  and  sound  reasons  can  be  given  in 
support  of  each  side  of  the  controversy.  The  language  in 
this  policy,  however,  is  so  definite  upon  the  subject  that  there 
is  no  room  for  construction.  The  insurance  company  selected 
the  words  in  which  to  express  the  terms  and  conditions  upon 
which  the  forfeiture  could  be  enforced,  and  must  abide  by 
the  effect  to  which  they  are  entitled  under  the 
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rales  of  consimction;  and  the  plaintiff  accepted  the  policy, 
and  is  equally  bound  by  them  under  the  law  applieable  to 
his  rights. 

The  terms  being  that  the  policy  shall  be  entirely  void  upon 
a  certain  state  of  case,  it  cannot  become  void  in  part  in  that 
event.  A  contract  cannot  be  entirely  void  and  at  the  same 
time  partially  valid.  Entirely  void  means  void  in  totOj  in  all 
its  parts,  and  as  to  all  rights  claimed  under  it.  We  agree 
with  counsel  for  defendant  that  the  contract  is  entire,  and 
that,  if  the  facts  bring  the  case  within  the  language  of  the 
clause  expressing  the  conditions  of  forfeiture,  it  is  void  as  to 
all  the  property  embraced.  Plaintiff  has  yielded  his  claim 
as  to  the  gin  house,  and  we  shall  not  discuss  the  effect  upon 
that  except  in  so  far  as  it  is  involved  in  the  construction  of 
the  words  used. 

The  language  was  selected  by  the  defendant  to  express  the 
terms  of  forfeiture  imposed  by  it,  and  language  will  be  strictly 
construed  against  it  for  that,  and  for  the  additional  reason 
that  forfeitures  are  not  favored  and  will  not  be  declared  un- 
less the  case  comes  within  the  terms  prescribed:  Goddard  v. 
East  Texas  etc.  Ins.  Co.^  67  Tex.  71;  60  Am.  Rep.  1;  Wood  on 
Fire  Insurance,  sec.  60,  p.  161;  Equitable  Life  Ins.  Co.  y. 
HazUwoody  76  Tex.  347;  16  Am.  St.  Rep.  893.  In  order  for 
the  clause  of  forfeiture  to  be  given  effect  it  must  clearly  em- 
brace the  case  made  by  the  facts:  Boon  v.  JEtna  Ins.  Co.^  40 
Conn.  575;  CommercicU  Ins.  Co.  v.  Robinson^  64  111.  265;  16 
Am.  Rep.  557.  In  the  case  last  cited  the  policy  provided 
that  the  company  should  not  be  liable  if  the  loss  was  occa* 
doned  by  the  explosion  of  certain  things  mentioned  therein. 
There  was  an  explosion  of  one  of  the  kinds  of  explosives  men« 
tioned  in  a  different  building,  that  set  the  fire,  which  fire  was 
communicated  to  the  property  covered  by  the  policy,  and  the 
loss  occurred  by  fire  thus  caused  by  an  explosion.  The  court 
held,  that  this  was  not  within  the  language  of  the  *^*  con* 
tract,  and  the  exemption  from  liability  did  not  exist  In  the 
other  case.  Boon  v.  JEtna  Ins.  Oo.^  40  Conn.  575,  the  policy 
provided  that  the  company  should  not  be  liable  for  any  loss 
or  damage  **by  fire  which  may  happen  or  take  place  by 
means  of  any  invasion,  insurrection,  riot,  or  civil  commotion, 
or  of  any  military  or  usurped  power."  The  property  was 
situated  in  a  town  in  Missouri  which  was  occupied  by  the 
federal  troops,  during  the  late  war,  and  a  superior  force  of 
confederate  troops  attacked  the  town,  when  the  commander 
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pf  the  United  States  troops,  in  order  to  prevent  the  stores 
falling  into  the  hands  of  the  confederates,  set  fire  to  the  build- 
ing in  which  such  stores  were,  from  which  the  fire  spread 
and  consumed  the  property  insured.  The  court  held  that 
this  did  not  exempt  the  company,  because  it  did  not  fall 
within  the  terms  of  the  policy. 

If  the  conditions  or  warranties  be  repugnant  to  the  portions 
of  the  policy  describing  the  subject  of  insurance,  the  condi- 
tion must  yield  to  that  portion  which  expresses  the  terms  of 
liability;  as  if,  for  instance,  the  body  of  the  policy  grants 
insurance  upon  a  stock  such  as  is  usually  carried  in  a  ''  coun- 
try store/'  or  such  as  is  usually  carried  in  a  ''  retail  store/' 
and  in  the  conditions  prescribing  that  the  carrying  in  the 
stock  certain  articles  named  as  extra  hazardous  will  cause  a 
forfeiture  of  the  policy,  and  it  appears  from  the  evidence  that 
the  articles  expressly  named  are  usually  carried  in  such 
stocks  and  embraced  in  the  terms  of  the  policy  describing 
the  subject,  the  clause  of  forfeiture  must  yield  to  the  lan- 
guage of  the  body  of  the  policy,  and  the  forfeiture  will  not 
be  enforced:  Wood  on  Insurance,  sec.  64,  p.  169;  Pindar  v. 
Kings  County  Ins.  Co,,  86  N.  Y.  648;  93  Am.  Dec.  544;  WhUr 
marsh  v.  Conway  etc.  Co,,  16  Gray,  859;  77  Am.  Dec.  414. 

The  authorities  suffice  to  illustrate  the  rule,  that  the  terms 
of  the  policy  must  be  broad  enough  to  cover,  under  a  strict 
construction,  the  facts  of  the  case  under  consideration,  and 
that  every  doubt  arising  upon  the  terms  of  the  incident  must 
be  resolved  against  the  insurer.  With  this  rule  in  view,  we 
will  examine  the  case  now  before  the  court  upon  this  point. 

**The  subject  of  the  insurance  *'  in  this  policy  was  the 
property  insured.  This  consisted  of  a  building  and  various 
other  articles  of  personal  property  separately  valued.  In  or- 
der to  sustain  the  contention  of  the  defendant,  we  must  import 
into  the  clause  of  forfeiture  words  to  give  to  it  the  effect  as  if  it 
read  thus:  **  If  the  subject  of  insurance  or  any  part  of  it  be  a 
building,"  etc.,  as  in  the  case  of  Smith  v.  Agricultural  Ins.  Co.^ 
118  N.  Y.  526.  The  court,  however,  will  not  imply  anything 
in  favor  of  a  forfeiture,  but  must  try  the  matter  by  the  lan- 
guage used  by  the  parties. 

*'The  subject  of  insurance,"  as  used  in  the  condition  of 
forfeiture,  means  a  definite  single  subject,  that  is,  a  house, 
one  house,  and  not  a  house  and  other  property.  If  we  con- 
sider all  of  the  insured  property  (consisting  of  a  house  and 
many  pieces  of  machinery)  as  constituting  *^*  the  subjecti 
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then  the  subjoct  was  not  a  house,  and  the  facts  do  not  fall 
within  the  terms  of  the  contract.  If  we  consider  each  piece 
of  property  as  a  separate  subject  of  insurance,  then  the  house 
was  not  the  subject,  but  one  of  the  subjects,  and  in  either 
case  the  facts  proved  do  not  establish  the  contingency  upon 
the  happening  of  which  the  policy  is  to  be  entirely  void. 

The  court  of  ci?il  appeals  erred  in  reversing  the  judgment 
of  the  district  court  and  rendering  judgment  for  the  defend* 
aot,  for  which  error  the  judgment  of  the  court  of  civil  appeals 
is  reversed  and  the  judgment  of  the  district  court  is  affirmed, 

Irsuvajiob — Entirett  or  Contract  tob,  on  DiFrcBXNT  Kinds  or  Pbot. 
nrr. — A  oontract  of  iiuaraQce  on  two  or  more  kinds  of  property  which  ar« 
■peeifieally  appraised  and  valued  in  the  policy,  will  be  deemed  MTerable 
■ndnoi  entire  anleas  there  is  something  in  the  terms  or  nature  of  the  pM> 
tiealar  oontraoty  or  in  the  oironmstanoes  of  the  oase,  or  in  the  nature  of  the 
different  subjects  of  insarance,  from  which  it  may  be  inferred  that  the  in* 
rared  would  not  have  been  likely  to  have  assumed  the  risk  on  one  of  several 
of  them  nnleat  induced  by  the  advantage  and  profit  of  having  a  risk  on  all: 
Ceieman  v.  Inrntranee  Co.,  49  Ohio  St  310;  34  Am.  St.  Bep.  565,  and  note. 
with  the  eaaee  ooUected.  See,  also,  the  note  to  Pkmmr  Mfg.  Cow  ▼•  Fhauim 
r.  Ox,  28  Am.  St.  Rep.  677« 


Gulp,  Colorado  k  Santa  Fb  Ry.  Co.  v.  Pbndbt. 

[87  Tkxas,  6&8.1 

HmjonrcK,  Contbibutort.  —  Thb  Nboliginob  or  thi  Dbiysb  «r  a 
RniBirr  Car  is  not  Imputablb  to  a  passenger  therein. 

KiouoBNCB.— CoNTRiBaroRT  Nbgliouiob  is  not  Ikputablb  to  a  Psq- 
■ON  ridiug  as  a  passenger  in  a  street  car  from  the  mere  fact  that  while 
•0  riding  he  did  not  exercise  any  care  to  discover  an  approaching  rail- 
way train. 

Jvbt  Tbial— Nboltoinob— Intadiho  thb  Pbotinob  ov  thb  Jury.— Ill 
an  action  to  recover  for  injuries  received  by  a  person  while  nding  as  a 
passenger  in  a  street  car  from  its  collision  with  a  railway  train,  the 
oourt  should  not  instruct  the  jury  that  if,  in  approaching  the  crossing 
of  the  street  over  which  the  street  oar  was  being  operated,  the  serv* 
snts  of  the  railway  corporation  did  not  keep  a  lookout  for  the  cars 
and  other  vehicles,  or  were  running  the  train  at  a  greater  rate  of  speed 
than  allowed  by  an  ordinance  of  the  city,  and  if  the  collision  resulted 
from,  and  would  not  have  oocarred  but  for,  such  negligence,  the  jury 
should  fiud  for  the  plaintiff.  Whether  the  conduct  of  the  servants  of 
the  defendant  constituted  negligeuoe  is  a  question  of  faot  for  the  jury. 

Alexander  ic  Clark  and  /.  W.  Terry^  for  the  plaintiff  in 
irror. 

Wynn$  &  McCari^  Sot  the  defendant  in  error. 
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■■■  DB!ncAN,  A.  J.    April  10,  1889,  Mrs.  Pendry,  wife  of 

B.  C.  Pendry,  was  a  passenger  on  one  of  the  street  cars  of  the 
Fort  Worth  Street  Railway  Company,  traveling  along  Bel- 
knap  street,  of  said  city,  in  the  direction  of  the  intersection 
of  said  street  with  the  track  of  the  Gulf,  Colorado  &  Santa 
Fe  Railway  Company,  and  at  the  same  time  a  train  of  flat 
cars  was,  by  one  of  the  engines  of  said  railroad  company, 
being  backed  over  its  said  track  toward  said  intersection.  A 
collision  ensued,  in  which  Mrs.  Pendry  was  injured;  and 
this  suit  was  brought  by  her  husband,  E.  C.  Pendry,  against 
both  of  said  companies,  to  recover  damages  therefor. 

There  was  much  conflict  in  the  testimony  as  to  the  rate  of 
speed  said  car  and  train  were  respectively  traveling  at  and 
immediately  before  the  collision,  and  as  to  when  each  became 
visible  to  the  servants  operating  the  other  just  before  the  col* 
lision,  on  account  of  fences  and  houses,  and  a  curve  and  cat 
along  and  through  which  the  train  approached  the  intersec- 
tion, and  as  to  the  distance  each  was  from  the  intersection 
when  the  servants  of  the  other  discovered  its  approach. 

***  The  undisputed  evidence  shows  that  Mrs.  Pendry, 
immediately  before  and  at  the  time  of  the  collision,  was  sit- 
ting  in  the  street  car  with  her  back  to  the  approaching  train, 
and  was  not  aware  of  its  presence  until  the  moment  of  the 
collision,  when  the  frightened  appearance  of  a  passenger  Id 
front  of  her  caused  her  to  turn  and  look,  and  she  discovered 
the^ train  and  rose  to  her  feet  as  the  collision  occurred. 

Upon  the  verdict  of  the  jury  the  court  below  rendered,  and 
the  court  of  civil  appeals  affirmed,  a  judgment  in  favor  of  B. 

C.  Pendry  against  the  railroad  company  for  six  thousand 
five  hundred  dollars,  and  against  said  Pendry  as  to  the  street 
car  company.  The  Gulf,  Colorado  &  Santa  Fe  Railway  Com* 
pany,  plaintiff  in  error,  has  brought  the  case  to  this  court  bjr 
writ  of  error.  It  is  urged,  that  the  trial  court  erred  in  not 
submitting  the  issue  of  contributory  negligence  on  the  part 
of  Mrs.  Pendry. 

In  this  case  the. burden  of  proof  was  upon  defendant  to 
establish  by  evidence  its  defense  of  contributory  negligence 
on  the  part  of  Mrs.  Pendry.  In  order  to  do  so,  it  would  have 
been  necessary  to  show,  that  at  the  time  of  or  immediately 
before  the  collision  she  failed  to  use  such  care  and  caution 
as  a  reasonably  prudent  person  would  have  used  under  like 
circumstances  to  avoid  the  injury,  and  that  such  failure  waa 
one  of  the  proximate  causes  of  the  injury^    If  it  be  conceded 
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that  the  driyer  of  tbe  oar  was  negligent,  that  &ot  would  not 
tend  to  support  suoh  defense,  for  his  negligence  would  not  be 
imputed  to  her. 

In  the  absenoe  of  some  circumstanoe  warning  her  of  ap» 
proaching  danger,  we  are  of  the  opinion  that  the  jury  could 
not  properly  have  found  her  guilty  of  contributory  negligence 
from  the  mere  fact  that  it  was  not  shown  that  she,  while  a 
passenger  on  a  public  conveyance,  exercised  any  care  to  dis- 
cover the  approaching  train.  The  court  did  not  err  in  not 
sobmitting  to  the  jury  the  issue  of  contributory  negligence. 

The  giving  of  tiie  following  charge  is  assigned  as  error: 
''  If  you  believe  from  the  evidence  that  the  agents  or  servants 
of  the  defendant,  the  Gulf,  Colorado  A  Santa  Fe  Railway 
Company,  in  charge  of  and  operating  the  train  which  it  is 
alleged  collided  with  the  street  car  upon  which  plaintiff's 
wife  was  a  passenger,  in  approaching  the  crossing  of  the 
street  oyer  which  said  street  car  was  being  operated,  failed 
to  keep  a  proper  lookout  for  cars  or  other  vehicles  which 
might  be  approaching  the  crossing,  or  that  such  agents  or 
servants  of  said  railway  company  were  running  said  train  at 
a  greater  rate  of  speed  than  allowed  by  the  ordinances  of 
said  city;  and  if  you  further  believe  from  the  evidence  that 
the  collision  with  said  street  car  resulted  from  such  negli- 
gence on  the  part  of  the  said  agents  or  employees  of  the  Gulf- 
Colorado  &  Santa  Fe  Railway  Company,  and  that  the  col- 
lision would  not  have  occurred  but  for  such  negligence  on 
the  part  of  said  employees,  *^^  you  should  find  for  the  plain- 
tiff as  against  the  said  defendant,  the  Gulf,  Colorado  &  Santa 
Pe  Railway  Company." 

This  charge  declares,  as  a  matter  of  law,  that  the  failure 
of  the  servants  of  the  railway  to  keep  a  proper  lookout  for 
cars  which  might  be  approaching  the  crossing  was  negli- 
gence. It  may  be  that  from  such  failure  the  jury  would 
have  been  justified  in  inferring  negligence  as  a  fact.  It  was, 
however,  a  question  of  fact  to  be  found  or  inferred  by  the 
jury,  and  the  court  invaded  the  province  of  the  jury  in  in- 
structing them  that  such  failure  was  negligence:  Missouri 
Pae.  Ry.  Co.  v.  Lee,  70  Tex.  497;  Galveston  etc.  Ry.  Co.  v. 
Ryon^  80  Tex.  69;  Texas  &  Pac.  Ry.  Co.  v.  Murphy^  46  Tex. 
364;  26  Am.  Rep.  272. 

The  judgment  is  affirmed  as  to  the  street  car  company, 
and  reversed  and  cause  remanded  as  between  plaintiff  and 
Qal^  Colorado,  and  Santa  Fe  Railway  Company. 


12B  Benbon  v.  Phifps.  [Texas^ 

Neolioshok— Imfutid. — ^It  is  the  generally  acoepted  dooirine  of  tha 
eoarte  of  thia  country  that  the  oontril>utory  negligence  of  a  oamer»  or  tha 
driver  of  a  public  or  private  vehicle  not  owned  or  oontroUed  by  the  paa« 
■eager,  and  who  is  himself  without  fault,  will  not  oonstitute  a  bar  to  tha 
right  of  the  passenger  to  recover  for  injuries  received:  BaUiman  «(&  M*  Mm 
Oft.  T.  Siaie^  79  Md.  335;  poii,  p.  000,  and  notab 
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[87  Taxis,  078.] 
Principal  ahb  Suritt — Bztbnsion  of  Timb. — A  contrael  beti 

debtor  and  creditor  that  the  time  for  paying  the  debt  shall  be  extended 
ona  year,  and  the  former  shall  forego  his  right  to  payment  before  tha 
axpiration  of  that  time,  and  will  pay  interest^  is  a  contract  having  oon- 
■ideration  snffioient  to  enforce  it^  and  therefoia  releasea  tha  aiira^  of 
the  debtor. 

Oeorge  0.  Altgdty  for  the  plaintiff  in  error. 
/.  D.  Crenshaw^  for  the  defendant  in  error. 

*^*  Gaines,  B.  J.  The  plaintiff  was  a  surety  for  one  Ho* 
■ack»  the  principal  maker  upon  a  promissory  note  payable  to 
the  defendant  in  error.  Some  days  after  the  note  fell  due, 
Hosack  wrote  defendant  in  error  requesting  an  extension,  to 
which  request  defendant  replied  by  letter  as  follows:  ^'I  will 
extend  the  time  of  payment  one  year,  and  look  with  confi- 
dence for  the  accrued  interest  within  sixty  days,  hoping  it 
will  not  inconvenience  you.  After  that,  if  it  is  your  pleasure 
to  make  the  interest  on  the  extension  payable  semi-annually, 
it  will  help  me." 

The  defendant  in  error  testified  to  having  received  th# 
letter  from  Hosack  requesting  an  extension,  and  that  the 
foregoing  was  his  reply,  but  the  contents  of  Hosuck's  com^ 
munication  were  not  otherwise  shown.  He  also  testified  that 
he  was  paid  nothing  for  the  extension,  and  that  Hosack 
never  paid  the  accrued  interest. 

Suit  having  been  brought  on  the  note  by  the  payee  against 
all  the  makers,  the  plaintiff  in  error  pleaded  his  suretyship; 
and  the  facts  as  stated  above  having  been  proved,  the  trial 
court  gave  judgment  for  the  plaintiff  in  that  court.  That 
judgment  upon  appeal  was  afiirmed  by  the  court  of  civil 
appeals. 

It  is  the  right  of  the  surety  at  any  time  after  the  maturity 
of  the  debt  to  pay  it  and  to  proceed  against  the  principal  for 
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Indemnity.    This  ngbt  is  impaired  if  the  creditor  enter  into 
A  Talid  contract  with  the  principal  for  an  extension  of  the 
time  of  payment.    The  obligation  of  the  surety  is  strictly 
limited  to  the  terms  of  his  contract,  and  any  yalid  agreement 
between  the  creditor  and  the  principal  by  which  his  position 
is  changed  for  the  worse,  discharges  his  liability.     For  this 
reason  *^^  it  is  universally  held  that  a  contract  between  the 
two,  which  is  binding  in  law,  by  which  the  principal  secures 
an  extension  of  time,  releases  the  surety,  provided  the  surety 
has  not  become  privy  to  the  transaction  by  consenting  thereto. 
If  the  creditor  is  not  bound  by  his  promise  to  extend  it  is 
clear  there  is  no  release.    In  order  to  hold  him  bound  by  his 
promise  there  must  be  a  consideration.    Whether  a  mere  agree- 
ment for  an  extension  by  the  debtor  is  sufficient  to  support  a 
promise  to  extend  by  the  creditor  is  a  question  upon  which 
the  aothorities  are  not  in  accord.    We  are  of  opinion,  how- 
ever, that  the  question  should  be  resolved  in  the  affirmative, 
at  least  in  cases  in  which  it  is  contemplated  by  the  contract 
that  the  debt  should  bear  interest  during  the  time  for  which 
it  is  extended.    If  the  new  agreement  was  that  the  debtor 
efaould  pay  at  the  end  of  the  period  agreed  upon  for  the  ex- 
tension precisely  the  same  sum  which  was  due  at  the  time 
the  agreement  was  entered  into,  the  case  might  be  different. 
But  a  promise  to  do  what  one  is  not  bound  to  do,  or  to  forbear 
what  one  is  not  bound  to  forbear,  is  a  good  consideration  for 
a  contract.    In  case  of  a  debt  which  bears  interest  either  by 
convention  or  by  operation  of  law,  when  an  extension  for  a 
definite  period  is  agreed  upon  by  the  parties  thereto,  the  con- 
tract is  that  the  creditor  will  forbear  suit  during  the  time  of 
the  extension,  and  the  debtor  foregoes  his  right  to  pay  the 
debt  before  the  end  of  that  time.    The  latter  secures  the 
benefit  of  the  forbearance;  the  former  secures  an  interest* 
bearing  investment  for  a  definite  period  of  time.    One  gives 
ap  his  right  to  sue  for  a  period  in  consideration  of  a  promise 
to  pay  interest  during  the  whole  of  the  time;  the  other  relin- 
qoishes  his  right  to  pay  during  the  same  period,  in  consider- 
ation of  the  promise  of  forbearance.    To  the  question  why 
this  is  not  a  contract,  we  think  no  satisfactory  answer  can  be 
given.    It  seems  to  us  it  would  be  a  binding  contract,  even  if 
the  agreement  was  that  the  debt  should  be  extended  at  a  re- 
duced rate  of  interest.    That  an  agreement  by  the  debtor  and 
creditor  for  an  extension  for  a  definite  time,  the  debt  to  bear 
interest  at  the  same  rate,  or  at  an  increased  but  not  usurious 
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rate,  is  binding  npon  both,  is  held  in  many  cases,  some  of 
which  we  here  cite:  Wood  v.  Newkirky  16  •Ohio  St  296; 
Fowler  v.  Brooks,  18  N.  H.  240;  Davis  ▼.  Lane,  10  N.  BL  166; 
Stallings  v.  Johnson,  27  Ga,  564:  Robinson  v.  MiUer,  2  Bush, 
179;  Reynolds  v.  Barnard,  86  111.  App.  218;  OhuU  v.  Pattee^ 
87  Me.  102;  Rees  v.  Barrington,  2  Ves.  540;  see,  also,  Cross- 
man  V.  Woehleben,  90  111.  537;  McComb  v.  Kittridge,  14  Ohio, 
848. 

In  many  oases  which  seemingly  support  the  contrary  doc- 
trine there  was  a  mere  promise  by  the  creditor  to  forbear, 
without  any  corresponding  promise  on  part  of  the  debtor  not 
to  pay  during  the  time  of  the  promised  forbearance.  In  such 
cases  it  is  clear  that  there  is  no  consideration  for  the  promise. 
In  others,  where  was  a  mutual  agreement  for  the  extension, 
it  may  be  that  interest  daring  the  period  of  ^^  extension 
was  not  allowed  by  law,  and  the  agreement  did  not  provide 
for  the  payment  of  interest  The  case  of  McLemore  y.  Powell^ 
12  Wheat.  554,  may  have  been  of  that  character. 

In  this  case,  as  we  construe  the  correspondence  between 
Hosack  and  the  defendant  in  error,  there  was  a  request  for 
an  extension  of  the  debt  for  twelve  months  on  part  of  the 
former,  and  an  unconditional  acceptance  on  part  of  the  lat- 
ter.    We  infer,  that  Hosack  must  have  written  something 
about  the  payment  of  accrued  interest — probably  that  he 
hoped  to  be  able  to  pay  it  in  sixty  days.     The  presumption 
is,  that  the  letter  was  in  the  possession  of  the  defendant  in 
error  at  the  time  of  the  trial.     He  did  not  produce  it     In 
any  event,  he  should  have  known  its  contents,  and  if  Hosack 
made  his  request  for  an  extension  conditional  upon  his  pay- 
ment of  the  accrued  interest,  he  should  have  testified  to  the 
fact     We  conclude,  therefore,  that  there  was  a  binding  prom- 
ise for  an  extension,  and  that  the  plaintiff  in  error  was  there- 
fore released. 

Upon  a  careful  examination  of  our  own  reports  we  have 
found  no  decision  of  our  court  which  is  in  conflict  with  the 
opinion  herein  expressed.  There  are  a  few  cases  which  seem 
not  to  be  in  accord  with  our  conclusions,  but  we  think  the 
oonflict  is  only  apparent  In  Gibson  v.  /r6y,  17  Tex.  173,  the 
maker  of  the  note  sued  on  pleaded  that  the  payee  had  prom- 
ised him  that  the  note  should  not  be  due  and  payable  until 
the  defendant  had  time  to  gather  his  crop,  on  condition  thai 
the  defendant  would  then  promptly  pay  the  money  and  in* 
terest    The  supreme  court  affirmed  the  ruling  of  the  trial 
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court  in  sustaining  an  exception  to  the  plea,  upon  the  ground 
that  the  plea  showed  no  consideration  for  the  promise.  This 
ruling  was  correct,  but  if  it  had  been  pleaded  affirmatively 
that  the  defendant  had  promised  the  payee  that  he  would  not 
claim  the  right  to  pay  the  debt  before  his  crop  was  gathered, 
we  think  the  plea  would  have  been  good. 

In  Claiborne  v.  Birge,  42  Tex.  98,  Burge  was  the  surety  of 
one  Urqhart  upon  three  promissory  notes  which  fell  due  at 
different  dates.  After  two  of  them  had  matured,  Urqhart 
executed  a  written  promise  to  the  holder  "  to  pay  2  per  cent, 
per  month  interest  on  the  .  •  •  .  notes  after  maturity  of  the 
same."  The  evidence  failed  to  show  that  the  holder  agreed 
to  give  an  extension.  It  was  held,  that  Urqhart's  promise 
was  void,  and  that  the  surety  was  not  released.  There  are 
some  expressions  in  the  opinion  in  that  case  which  do  not 
accord  with  our  viewSi  but  which  were  not  necessary  to  its 
decision. 

In  Payne  ▼.  Powell^  14  Tex.  600,  it  is  held  that  an  agree- 
ment  to  extend  in  consideration  of  a  promise  to  pay  usurious 
interest  is  not  binding  upon  the  debtor,  and  therefore  is  not 
binding  on  the  creditor,  and  that  accordingly  the  surety  was 
not  released.  On  the  other  hand,  it  is  determined  in  Knapp 
Y.  MUUj  20  Tex.  123,  that  an  agreement  *^'  to  pay  interest 
at  an  increased  rate,  which  is  not  usurious,  is  sufficient  to 
support  a  contract  for  an  extension. 

There  is  error  in  the  judgment,  for  which  it  must  be  re* 
versed;  and  since  it  may  be  shown  upon  another  trial  thai 
Hoeack*8  offer  contained  a  condition  that  he  would  pay  tha 
interest  in  sixty  days,  the  cause  is  remanded. 


SuRXTYSHiF— GoNTRAOT  DuoHABQiNO  SaRBTT.— An  agreemoDt  entered 
Into  between  the  payee  and  the  principal  debtor  in  a  note  without  the  con- 
■eni  of  the  snretj,  by  which  the  time  for  iti  payment  is  extended  upon  the 
payment  of  interest  thereon  lemi-annaaUy,  instead  of  annnaUy  as  stipulated 
for  in  the  note,  is  based  upon  a  sufficient  consideration,  and  so  changes  the 
contract  of  suretyship  as  to  discharge  the  surety:  SeoU  v.  Fuher,  110  N.  OL 
111;  28  Am.  St.  Rep.  688,  and  note;  but  a  mere  indulgence  by  a  creditor  or 
employer  to  the  principal  in  a  oontract,  or  a  new  af^reement  to  give  him 
farther  time  to  pay  his  debt  or  make  good  a  default,  if  not  supported  by 
toy  new  consideration,  does  not  discharge  the  sureties  on  the  original 
contract:  SaUU  r.  WheeUr  etc.  Ufg.  CIek,  05  Ala.  362;  86  Am.  St  Rep.  210^ 
■Bd  note;    See  farther  the  note  to  T^omT.i^JiiUaMb  80  Am.  St  Rep.  888. 
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Matob  v.  Sikbs. 

[94  GIOBGIA,  80.] 

WATmcx>VBS»— SuRVAOi  WATERS.— At  Commoh  Law  inrfiM  water,  likt 
th«  waters  of  the  tea,  was  regarded  aa  a  common  enemy,  and  any  lan^ 
owner  had  the  right  to  expel  it  from  hit  own  land  without  regard  to 
the  injury  thereby  oecaaioned  to  another  proprietor. 

WATUtoouBaBs — SuBFAcn  Watbrs.— Undkb  ths  Ciyil  Law,  while  the 
lower  proprietor  is  bound  to  receive  the  surfaoe  water  which  naturally 
flows  from  the  estate  above,  the  owner  of  the  latter  has  no  right,  by 
diTerting  surface  water  which  he  ought  to  receive  from  an  estate  abov* 
his  own  and  te  which  his  estate  is  servient,  thus  to  relieve  his  own  ea« 
tote  of  the  servitude  which  nature  plaoed  upon  it^  and  east  the  whoto 
burden  upon  the  estoto  of  his  neighbor  below. 

WlTBBOOUBSBS — SuBTAcn  Watbrs. — One  landed  proprietor  has  no  riglil  to 
ooncentrato  and  collect  surface  water,  and  thus  cause  it  te  be  dischaiged 
upon  the  land  of  a  lower  proprietor  in  greater  quantities  at  a  partioolar 
locality,  or  in  a  manner  different  from  that  in  which  the  water  would  bu 
reoeived  by  the  lower  estete  if  it  simply  ran  down  upon  it  from  thu 
upper  by  the  law  of  gravitetion. 

MwioiPAL  Corporations— DivBRsioH  of  Scrvaoi  Watuu— Under  a  con- 
■titational  provision  providing  that  private  property  shall  not  be  taken 
or  "damaged "  without  oompensation  being  first  paid,  a  munieipal  oor* 
poration  whioh,  to  the  exercise  of  a  stotutery  power  authorising  it  to 
ereot  and  maintoin  waterworks,  interrupte  the  natural  flow  of  aurlaau 
water,  and  oauaee  it  to  flow  in  increased  quantity  upon  a  lower  tot> 
owner's  land,  thereby  diminishing  ite  market  value,  must  make  com- 
pensation for  the  damage  oooasioned  by  the  inoreased  flow. 

Vsw  Trial— BxoBsaiVB  yuBDiOT--CoNFLiOTiiio  BriDuroB.— If  a  verdtol 
ought  not  to  be  sustoined  beoause  it  is  ezoeesive^  a  new  trial  should  bu 
granted  unoonditionally  when  the  evidence  was  so  oonflioting  as  not 
to  warrant  any  fixed  and  abeolute  oonolusions  upon  the  queationi  to- 
^ved.    It  is  error  to  make  it  oonditional  ipon  radneing  tho  mount* 

Acnom  for  damages. 
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Woolen  Jt  Fboteti,  for  the  plaintiff  in  error. 

W.  T.  Jone$  and  8.  /.  Jone$^  for  the  defendant  m  error. 

'^  Lumpkin,  J.  1.  Before  the  ratification  of  the  present  oon* 
stitntion  of  this  state,  the  owner  of  private  property  actually 
taken  for  public  use  was  undoubtedly  entitled  to  compensa* 
tion;  but  where  such  property  was  merely  damaged  in  the 
prosecution  of  a  public  work,  it  was  damnum  absque  injuria^ 
Our  constitution  now  provides  that  *'  Private  property  shall 
not  be  taken  or  damaged  for  public  purposes  without  just 
and  adequate  compensation  being  first  paid  ":  Code,  sec.  6024; 
Const,  art  1,  sec.  8,  par.  1.  It  follows  that  where  a  munici* 
pal  corporation,  in  the  exercise  of  a  statutory  power  author* 
ising  it  to  erect  and  maintain  city  water-works,  in  so  doing 
injures  or  damages  the  private  property  of  a  citizen,  that  cor* 
poration  will  be  liable  to  make  compensation  in  damages  if 
an  individual  would  be  liable  for  causing  injuries  or  damages 
of  the  same  kind.  In  connection  with  all  that  is  said  above^ 
see  Smith  v.  Floyd  County^  86  6a.  420. 

Construing  so  much  of  the  declaration  as  was  left  after  a 
portion  of  it  had  been  stricken  on  demurrer,  together  with 
the  evidence  offered  by  the  plaintiff  in  support  of  her  cause 
of  action,  the  main  question  presented  for  our  consideration 
is.  Can  she  recover  from  the  mayor  and  council  of  Albany 
compensation  for  arresting  or  obstructing  the  natural  flowage 
of  surface  water  and  causing  it  to  flow  upon  her  land,  thereby 
diminishing  the  market  value  of  her  property?  The  evidence 
'*  tends  to  show  that  before  the  erection  of  the  city  water* 
works,  the  lot  upon  which  the  reservoir  now  stands  was  more 
elevated  than  that  of  the  plaintiff,  and  that  consequently  rain* 
water  falling  upon  the  upper  lot  ran  down  upon  the  lot  of  the 
plaintiff;  but  that  since  the  erection  of  the  water-works  rain- 
water which  fell  upon  other  land,  and  ran  upon  and  was  more 
or  less  absorbed  by  the  present  city  lot,  has  been  diverted 
from  it  and  caused  to  overflow  the  plaintiff^s  lot,  so  that  it 
now  receives  a  much  greater  quantity  of  surface  water  than 
it  did  before.  Whether  the  city  is  liable  for  this  increased 
flowage  of  surface  water  upon  the  plain tifl^s  land  depends 
upon  whether  or  not  we  adopt  what  is  known  as  the  '* common* 
law  rule,"  or  the  **  civil-law  rule,"  bearing  upon  the  subjeot 
of  surface  water. 

According  to  the  rule  of  the  common  law,  surface  water, 
like  the  waters  of  the  sea,  was  regarded  as  a  common  enemj. 


134  Mayob  v.  Sikbs.  [Georgia, 


and  it  was  the  right  of  any  landowner  to  expel  it  from 
own  land  without  regard  to  the  injury  which  might  thereby 
be  occasioned  the  proprietor  of  a  lower  estate.  By  the  rule 
of  the  civil  law,  while  the  lower  proprietor  is  bound  to  receive 
the  surface  water  which  naturally  flows  from  the  estate  above, 
the  owner  of  the  latter  has  no  right,  by  diverting  surface 
water  which  he  ought  to  receive  from  an  estate  above  his  own 
and  to  which  his  estate  is  servient,  thus  to  relieve  his  own 
estate  of  the  servitude  which  nature  placed  upon  it,  and  cast 
the  whole  burden  upon  the  estate  of  his  neighbor  below.  It 
is  not  our  present  purpose  to  discuss  at  length  the  merits  of 
these  two  conflicting  rules.  They  have  been  stated  and  dis- 
cussed by  numerous  judges  in  many  of  the  courts  of  this 
country,  and  anyone  desiring  to  pursue  the  investigation  will 
find  the  sources  of  information  indicated  in  the  authorities 
below  cited.  According  to  Gould,  the  rule  of  the  common 
law  has  been  accepted  in  Massachusetts,  Maine,  Vermont^ 
••  New  York,  New  Hampshire,  Rhode  Island,  New  Jersey, 
Michigan,  Minnesota,  and  Wisconsin;  that  of  the  civil  law 
in  Pennsylvania,  Illinois,  North  Carolina,  Alabama,  Tennee- 
see,  California,  and  Louisiana,  and  has  been  referred  to  with 
approval  by  the  courts  of  Ohio  and  Missouri:  Gould  on 
Waters,  2d  ed.,  sees.  265,  266.  Perhaps  a  majority  of  the 
American  states  have  adopled  the  civil  law  rule.  In  (yCon^ 
nM  ▼.  Ea$i  Tennessee  etc.  Ry.  Co.,  87  Ga.  246,  27  Am.  St 
Rep.  246,  many  of  the  cases  bearing  upon  this  question  are 
referred  to.  This  case  is  also  reported  and  annotated  in  18 
Law  Reports  Annotated,  894,  and  in  the  notes  a  large  num- 
ber of  pertinent  cases  may  be  found  cited.  See,  also.  Wash- 
barn  on  Easements  and  Servitudes,  4th  ed.  23,  485,  et  seq.; 
Moak's  Underbill  on  Torts,  457-478,712-714;  MaHin  v.Jett, 
12  La.  501;  82  Am.  Deo.  120.  An  examination  of  the  casea 
of  Ogbum  v.  Connor,  46  Cal.  346,  13  Am.  Rep.  218,  and  He- 
Daniel  V.  CummingSj  88  Cal.  515,  will  show  that  the  supreme 
court  of  that  state,  while  endeavoring  in  the  former  case  to 
state  the  common-law  rule,  really  stated  the  rule  of  the 
Roman  civil  law;  and  in  the  latter  case,  notwithstanding  the 
error  thus  committed,  allowed  the  civil-law  rule  to  prevail  on 
the  doctrine  of  stare  decisis.  In  Livingston  v.  McDonald,  21 
Iowa,  160,  89  Am.  Dec.  663,  that  eminent  jurist,  Judge  Dil- 
lon, said,  in  discussing  a  similar  question  then  involved,  that 
'^  It  would  be  inexcusable  to  overlook  the  doctrines  of  the 
civil  law  respecting  it    That  law,  embodying  the  acoamu* 
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lated  wisdom  and  experience  of  the  refined  and  cultivated 
Roman  people  for  over  a  thoasand  years,  though  not  binding 
as  authority,  is  often  of  great  service  to  the  inquirer  after 
the  principles  of  natural  justice  and  right''  In  the  note  to 
Martin  ▼.  Jeti^  found  in  82  Am.  Dec.  120,  the  common-law 
rale  is  spoken  of  as  the  law  of  force,  and  the  civil-law  rule 
as  the  law  of  justice.  We  concur  in  this  view,  and  for  this 
reason  have  followed  the  latter  rule. 

*^  Our  only  reason  for  doubting  which  rule  we  ought  to 
follow  is  the  iaot  that  so  much  of  the  common  law  of  Eng- 
land as  was  in  force  in  the  province  of  Georgia  prior  to  May 
14y  1776,  and  which  was  then  applicable  to  the  condition  and 
habits  of  our  people  and  consonant  with  our  form  of  gov* 
emment,  is  still,  except  in  so  far  as  the  same  has  been  ex- 
pressly repealed,  modified,  or  superseded,  a  part  of  the  law 
of  this  state;  and  therefore  we  were  not  quite  certain  that 
the  rule  in  question  is  not  binding  upon  us  as  a  portion  of 
oar  system  of  laws  derived  from  the  mother  country.  After 
a  careful,  diligent,  and  somewhat  extensive,  though  not  com- 
pletely exhaustive,  search  among  the  old  English  reports 
and  law-writers,  we  have  been  unable  to  find  any  distinct, 
elear,  and  definite  statement  of  what  was,  at  the  time  above 
mentioned,  the  common  law  applicable  to  the  precise  ques- 
tion involved  in  the  present  ease.  We  are,  perhaps,  per- 
fectly safe  in  saying  that  there  was  not  in  England,  prior 
to  the  beginning  of  the  American  Revolution,  any  such 
authoritative  announcement,  judicial  or  otherwise,  of  the 
role  concerning'surface  waters  now  insisted  upon  by  counsel 
for  the  plaintiff  in  error,  as  to  make  the  same  binding  upon 
us.  If  there  was  then  such  a  rule  at  common  law,  it  cer- 
tainly has  never  yet  been  established  and  recognized  in 
Georgia,  and  we  doubt  exceedingly  if  it  would  be  applicable 
to  the  condition  and  habits  of  our  people,  or  adapted  to  the 
true  spirit  and  genius  of  our  institutions.  Our  declared  con- 
stitutional policyi  as  already  shown,  is  to  require  compen* 
sation  to  be  made  for  injuries  inflicted.  The  growth  of  this 
policy  is  evidenced  by  the  trend  of  our  legislation  for  many 
years,  and  the  corresponding  modification  of  judicial  opinion. 
In  view  of  these  things  we  do  not  care  now  to  turn  back- 
ward, and  there  is  nothing,  we  think,  which  prevents  our 
following  as  the  true  law  of  this  state  the  rule  of  the  civil 
law,  it  being,  of  the  two,  '^  the  sounder,  the  more  consistent 
with  natural  justice  and  right,  and  the  more  in  harmony 
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with  our  system  of  law  and  the  general  conditions  of  the 
commonwealth  of  this  state. 

In  the  case  of  Phinizy  v.  City  Coimcil  of  AuguBia,  47  Ga. 
260,  the  plaintiff  alleged  that  the  city  had  injured  his  land 
by  introducing  within  the  corporate  limits,  by  means  of  a 
canal,  water  for  manufacturing  purposes,  and  then  turning 
this  water  into  artificial  drains  so  as  to  increase  the  amount 
of  water  flowing  upon  his  land;  and  it  was  held  that  the  city 
was  liable.  The  question  as  to  the  liability  of  the  city  for 
causing  surface  or  rain  water  to  be  thrown,  through  these 
drains,  in  a  concentrated  stream  upon  the  land  of  the  plain- 
tiff, was  also,  to  some  extent,  involved  in  the  case.  There 
seems  to  have  been  a  difference  of  opinion  as  to  the  law 
relating  to  surface  water,  between  Judges  McCay  and  Mont- 
gomery on  the  one  side,  and  Chief  Justice  Warner  on  the 
other.  We  are  decidedly  of  the  opinion  that  the  views  enter* 
tained  by  the  latter  were  correct.  Indeed,  most  of  the  au- 
thorities follow  the  doctrine  that,  even  as  to  surface  water, 
one  landed  proprietor  has  no  right  to  concentrate  and  collect 
it,  and  thus  cause  it  to  be  discharged  upon  the  land  of  a  lower 
proprietor  in  greater  quantities  at  a  particular  locality,  or  ift 
a  manner  different  from  that  in  which  the  water  would  be 
received  by  the  lower  estate  if  it  simply  ran  down  upon  it 
from  the  upper  by  the  law  of  gravitation.  The  case  of  Ooldr 
emith  V.  Elsas^  53  Qa.  186,  is  not  precisely  in  point  for  our 
present  purpose,  but  it  recognizes  the  rule  that  the  lower  of 
two  city  lots  owes  a  servitude  to  the  higher,  so  far  as  to 
receive  the  water  which  naturally  flows  therefrom,  but  the 
owner  of  the  higher  lot  has  no  right  to  increase  such  flow  by 
artificial  means. 

We  wish  to  be  understood  as  ruling  in  the  present  case  that 
the  only  compensation  to  which  the  plaintiff  '*  would  be 
entitled  under  the  circumstances,  is  for  the  damage  (if  any) 
arising  from  the  alleged  increased  flow  of  surface  water  to 
which  the  defendant  has  subjected  her  lot,  and  the  conse- 
quent diminution  of  the  market  value  of  the  same.  If  we 
correctly  understand  the  case  as  presented,  such  is,  indeed, 
the  only  compensation  which  the  plaintiff  seeks  to  recover. 

2.  The  jury  found  for  the  plaintiff  the  sum  of  fifteen  hun* 
dred  dollars.  The  court  ordered  that  a  new  trial  be  granted, 
unless,  by  writing  off,  the  recovery  be  reduced  to  three  hun- 
dred dollars.  There  was  a  decided  conflict  in  the  evidence 
M  to  whether  the  depreciation  in  the  value  of  the  plaintitPs 
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property  was  occasioned  by  any  increased  flooding  resulting 
from  the  erection  of  the  water-works;  and  if  so,  to  what  sum 
the  depreciation  from  this  cause  amounted.  The  evidence 
did  not,  in  any  view,  warrant  any  fixed  and  absolute  conclu- 
sions upon  these  questions,  but  left  the  proper  determination 
of  them  Id  such  uncertainty  that  the  solution  of  them  was 
peculiarly  a  matter  for  the  jury,  and  not  one  for  the  judge. 
It  is  evident  that  the  judge  was  dissatisfied  with  the  finding 
of  fifteen  hundred  dollars,  and  that  he  would  not  in  any 
event  have  permitted  a  recovery  for  this  amount  to  stand 
Upon  the  question  of  granting  or  refusing  a  new  trial  without 
condition  or  qualification,  he  undoubtedly  would  have  set  the 
verdict  aside.  The  granting  of  a  new  trial  generally  would 
have  met  the  full  approval  of  this  court;  and  looking  at  the 
verdict  rendered  as  one  which  ought  not  to  be  sustained,  as 
the  court  below  evidently  did,  we  think,  under  the  circum- 
stances, a  new  trial  should  have  been  granted  absolutely  and 
without  condition. 

This  case,  as  to  the  point  now  under  consideration,  is  not 
like  that  of  the  Augusta  Ry.  Co.  v.  Oraver,  92  Ga.  134.  There 
the  value  of  a  life  was  involved,  and  it  was  capable  of  being 
ascertained  with  some  degree  of  certainty.  It  could,  at  least, 
be  '^  shown  that,  under  the  evidence  most  favorable  to  the 
plaintiff,  a  verdict  beyond  a  certain  amount  would  be  neces- 
sarily excessive.  The  ruling  in  that  case  was  simply  to  the 
effect  that  if  the  plaintiff,  by  writing  off,  voluntarily  relin- 
quished nil  of  the  recovery  which  could  certainly  be  treated 
as  excessive,  the  amount  of  the  verdict,  after  this  was  done, 
would  no  longer  be  a  cause  for  a  new  trial. 

Judgment  reversed. 

Waters  and  Watbrcoitrsbs — Surface  Waters— Municipal  Corpora- 
TiONS. — A  party  has  no  right  to  collect  surface  water  and  discharge  it  oa 
tiie  land  of  another,  to  his  damage,  and  if  he  does  so,  l^e  will  be  liable  for 
the  damage  sostained:  Fremont  etc  R.  R.  Co,  v.  Martey,  25  Neb.  138;  13 
Am.  St.  Rep.  482,  aod  note;  Patoka  Tp.  v,  Bopkins,  131  Ind.  142;  81  Am. 
St  Rep.  417,  and  note;  MefxeU  v.  Morgan,  149  Pa.  St.  415;  84  Am.  St 
Rep.  614.  A  city  is  so  liable:  RydiUcki  ▼.  City  qfSt.  Louis,  98  Mo.  497;  14 
Am.  8t  Rep.  651,  and  note;  Patoka  Tp.  y.  Hopkiwt,  131  Ind.  142;  31  Am. 
8t  Rep.  417,  and  note.  A  municipal  corporation  mast  respond  in  damages 
for  its  negligence  in  the  construotion  or  repair  of  public  works  when  special 
injury  results  to  a  private  person  therefrom:  Krug  v.  8L  Mary's  Borough, 
152  Pa.  St  30$  84  Am.  St  Rep.  616.  It  cannot,  in  the  construction  of  such 
works,  divert  the  flow  of  surface  water,  or  gather  it  in  volume  and  foroe^ 
and  empty  it  upon  private  property,  without  becoming  liable  therefor:  See 
lographic  note  to  ChaUcley  v.  City  of  Richmond^  29  Am.  St  Rep.  743,  on 


138  Stats  «•  Bbobbton.  [GeorgU, 

liabilifcy  ^  miiDioipal  oorporatioDB  for  defects  in,  and  want  of  repair  ot 
•ewers;  bat  oompare  monographic  note  to  Ooddard  ▼•  InhabUani$  f^  Hasrpf 
foeU,  80  Am.  St.  Rep.  400,  on  the  liability  of  cities  for  the  negligence  and 
other  misconduct  of  their  officers  and  agents. 

Eminent  Domain— Tbrm  "Damaoxd^"  Meaning  op.— To  deprive  one  d 
the  ordinary  beneficial  use  and  enjoyment  of  his  property  is,  in  law,  equiva- 
lent to  the  '*  taking"  of  it,  and  is  as  much  a  *'  taking"  as  though  the  prop- 
erty itself  were  actually  taken:  See  monographic  note  to  FanderUp  r.  GUy 
qf  Grand  Rapida,  16  Am.  St.  Bep.  610,  on  what  is  a  taking  of  property  for 
public  use.  The  word  "damaged,"  as  used  in  the  constitution,  includes  sll 
actual  damages  resulting  from  the  exercise  of  the  right  of  eminent  domsia 
which  diminish  the  market  value  of  private  property;  and  this  applies  to 
damages  caused  by  a  city  in  the  construction  of  a  public  improvement: 
City  of  Omaha  v.  Kramer,  25  Neb.  489;  18  Am.  St.  Bep.  504. 

New  TriaIt— Rkmittino  Excess— Com fliot  oi  Evidence.- A  new  trial 
should  be  granted  where  the  verdict  is  against  the  weight  of  evidenoe^  and 
manifestly  wrong:  New  Orleans  eie.  B.  M,  Co,  r.  Statham^  42  Miss.  607;  97 
Am.  Dec.  478,  and  note;  PursUy  v.  IJayeSf  22  Iowa»  11;  98  Am.  Dea  KO, 
and  note.  If  damages  appear  to  the  trial  judge  to  be  excessive,  he  may 
either  grant  a  new  trial  absolutely,  or,  in  his  discretion,  give  the  plaintitf 
the  option  to  remit  the  excess,  or  a  portion  thereof,  and  order  the  verdiel 
to  stand  for  the  residue,  and  no  exception  lies  to  his  aotioni  JOayk  ▼•  i>iBO% 
97  Haas.  908;  93  Am.  Dec.  8a 
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Smotf— Insoltent  Bank — ^Defoaitors.— If  a  bank  beoomes  insolTent  and 
its  effects  are  put  into  the  hands  of  a  receiver,  its  depositors  indebted 
to  it  by  promissory  notes  may  set  off  against  such  notes  in  the  hands  of 
the  receiver  the  amounts  due  them  on  their  deposits. 

Banks— Insolvenot— Assets— 8TATE  Lien. — ^Pbomissort  Noteb  held  by 
an  insolvent  bank  against  depositors  are  assets  of  the  bank  only  as  to 
the  balances  due  after  deducting  the  deposits.  Hence,  if  a  bank,  being 
a  state  depository,  beoomes  insolvent  while  indebted  to  the  state,  and 
its  effects  are  put  into  the  hands  of  a  receiver,  the  lien  of  the  state  can 
attach  only  to  such  balances 

8kofv— RECBiVEit  OF  Insolvent  Bank. — Although  the  reoeiver  of  an  in* 
solvent  bank  has  obtained  an  order  of  court  directing  him  to  allow  set* 
offii  in  settling  the  claims  of  interested  parties,  he  will  act  at  his  peril 
eonoeming  the  existence  and  rightfulness  of  any  demand  he  may  allow 
as  a  seto£^  where  the  record  does  not  show  what  olaims  of  setoff  should 
be  allowed. 

Petition  for  direction. 

/•  Jf.  Terrell,  attorney  general,  and  W.  0.  Brantley^  eolieitar 
general,  for  the  plaintiff  in  error. 

Ooodyear  Jt  Kay,  for  the  defendant  in  error. 
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^  Lumpkhv,  J.      The  Brunswick  State  Bank,  which  was  a 

Btato  deponiory,    became  insolvent  while  indebted  to  the 

liaU.    Oq  the  petition  of  certain  creditors  of  the  bank  a  re- 

ceWer  was  appointed  to  take  charge  of  its  assets,  and  the 

itale,  in  wboee  behalf  the  governor  had  issued  an  execution 

•ecording  to  law,  heoame,  by  intervention,  a  party  to  the 

cue,  clsaming  that  it  had  a  first  lien  on  all  the  assets,  and 

praying  for  an  order  directing  the  receiver  to  turn  over  to  the 

mate,  in  preference  to  all  other  claims,  all  moneys  received 

by  him  from  the  assets  and  securities  of  the  bank,  until  the 

execution  in  favor  of  the  state  was  fully  satisfied. 

Passing  by  a  question  of  practice,  the  decision  of  which 
by  this  eoort  was  duly  waived,  there  is  but  one  question  tor 
our  consideration. 

1.  That  question  arises  as  follows:  Many  persons  who  had 
deposits  in  the  bank  at  the  time  it  was  closed  were  also  in- 
debted to  it  by  promissory  notes.  They  claimed  the  right, 
in  settling  with  the  receiver,  to  set  off  against  their  notes  to 
the  bank,  held  by  him,  the  amounts  of  their  respective  de- 
posits. The  receiver  presented  a  petition  to  the  judge  for 
direction  in  this  matter,  and,  after  the  hearing,  the  court 
passed  an  order  in  the  following  terms:  '^  It  is  ordered,  con- 
mderedy  and  adjudged  by  the  court  that  the  said  receiver  do, 
and  he  is  hereby  directed  to,  disregard  the  claims  set  up  by 
the  state  of  Georgia  for  a  prior  lien  upon  the  papers  of  said 
bank  to  the  exclusion  of  depositors  of  said  bank,  to  offset 
upon  said  papers  in  the  hands  of  said  bank  whatever  amount 
there  may  have  been  to  their  credit  at  the  date  of  the  closing 
of  said  bank;  and  said  receiver  is  further  directed  to  allow 
parties  indebted  to  said  bank,  where  *^  their  promissory 
notes  or  other  evidences  of  indebtedness  are  held  by  said 
bank,  to  offset  and  credit  upon  such  evidences  of  indebted- 
ness whatever  sums  may  be  to  the  credit  of  said  parties  upon 
the  books  of  said  bank  at  the  date  of  the  closing  thereof 

To  the  granting  of  this  order  the  state  excepted.  Were 
the  notes  in  question  assets  of  the  bank  upon  which  the 
state's  lien  takes  effect,  without  reference  to  the  liability  of 
the  bank  to  the  makers  of  these  notes  for  amounts  justly  due 
them,  respectively,  on  their  deposits?  We  think  not.  On 
the  contrary,  in  our  opinion,  these  notes  were  assets  only  in 
so  far  as  there  might  be  due  to  the  bank  balances  upon  them 
after  deducting  the  amounts  of  the  respective  deposits,  if 
those  deposits  were  made  bona  fide  while  the  bank  was  en- 
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gaged  in  the  transaction  of  its  regular  business  and  had  con- 
trol of  its  books.     In  Ray  v.  Dennis^  5  Ga.  857,  it  was  held 
that  where  the  demands  were  mutual   a  setoff  should  be 
allowed  in  favor  of  a  defendant  against  whom  suit  had  been 
brought  by  an  administrator  on  a  demand  due  his  intestatOi 
the  case  proceeding  upon  the  idea  that  only  the  net  balance, 
after  deducting  the  amount  of  the  setoff,  would  be  assets  of 
an  insolvent  estate.    Moise  v.  Chapman,  24  Ga.  249,  lays  down 
the  doctrine  that  the  debtor  of  a  bank  may  make  any  de- 
fense to  a  suit  brought  against  him  by  a  receiver  of  the  bank, 
which  would  be  available  in  a  suit  against  him  by  the  bank 
itself.    In  this  connection,  attention  is  directed  to  section 
2900  of  the  code,  which  distinctly  recognizes  the  right  of  set- 
off.    It  was  held  in  Seay  v.  Bank  of  Rome,  66  Ga.  609,  that 
the  lien  of  the  state  upon  the  property  of  a  state  depository 
was  not  limited  to  such  property  only  as  could  be  reached  by 
levy  and  sale,  but  extended  to  all  the  property,  including 
choses  in  action.     This  case,  however,  does  not  rule  that 
claims  held  by  the  bank  against  others  are  assets  of  the  bank 
*®  to  their  full  amount,  without  reference  to  the  bank's  lia- 
bility to  the  persons  against  whom  it  held  these  claims;  but 
intimates  to  the  contrary  in  holding  that  the  assignee  of  an 
insolvent  bank  takes  the  assets  subject  to  the  preferences 
and  priorities  given  by  law.     Outside  of  this  state  there  are 
numerous  authorities  clearly  affirming  the  right  of  a  depos- 
itor in  an  insolvent  bank  to  set  off  his  deposits  at  the  date  of 
closing  against  any  indebtedness  of   his  own  to  the  bank: 
See  1  Morse  on  Banks  and  Banking,  sec.  338,  and  cases  cited. 
The  case  of  Hannon  v.  Williams^  34  N.  J.  Eq.  255, 38  Am.  Rep. 
378,  rules  that  a  depositor  in  an  insolvent  savings  bank,  who 
is  also  a  debtor  to  the  institution  for  money  borrowed,  is  not 
entitled  to  set  off  the  amount  of  his  deposit  against  his  in- 
debtedness; but  an  examination  of  this  case  will  show  that 
it  is  based  upon  an  exception  to  the  general  rule  applicable 
to  other  banks,  because  in  savings  banks  the  depositors  are 
themselves  shareholders.     The  supreme  court  of  Pennsyl- 
vania, in  Skilen  v.  Houston^  110  ra.  St  254,  is  to  the  same 
effect  as  our  case  of  Ray  v.  Dennis^  5  Ga.  357,  and  holds  that 
one  indebted  to  the  estate  of  a  deceased  insolvent  banker  had 
the  right  to  set  off  against  a  note  due  from  him  to  the  banker 
(he  amount  of  a  deposit  he  had  made  with  the  banker,  al- 
though the  note  itself  had  not  matured  at  the  time  of  (be 
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banker's  death.  The  rule  ibr  which  we  are  contending  ia 
tbo  recognised  in  Harlan  ▼.  Lumsden,  1  Duvall,  86.  In  Piatt 
?.  BenUey,  11  Am.  Law  Reg.  171,  the  supreme  court  of  New 
York  held  that  a  depositor  in  a  national  bank  which  had 
luled  and  passed  into  the  hands  of  a  receiver  could  set  off 
the  amount  of  a  deposit  he  had  in  the  bank  against  a  debt 
doe  by  him  to  the  bank  on  a  promissory  note.  We  find  the 
following  in  the  American  and  English  Bncjclopcediaof  Law, 
under  the  title  "Receivers,"  volume  20,  page  136:  "A  receiver 
tikes  title  to  the  property  placed  in  his  charge  subject  to  all 
lobsifitiDg  *^  liens  against  it  It  follows  that  choses  in  ac- 
tion of  the  defendant  pass  to  him  subject  to  any  equitable 
setoff  which  might  have  been  set  up  in  defense  in  an  action 
by  the  defendant  himself."  And  in  the  twenty-second  vol- 
ume of  this  same  admirable  work,  under  the  title  **  Setoff," 
00  page  308,  it  is  stated  that:  ''The  general  principle  govern- 
ing setoff  against  receivers  seems  to  be  that  the  receiver  takes 
the  property  over  which  he  is  appointed  receiver  subject  to 
any  setoff  which  the  defendant  might  have  set  up  against  the 
Qriginal  owner."  The  rule  that  the  debtor  of  an  insolvent 
bank  will  be  permitted  to  set  off  against  his  indebtedness  to 
tbe  bank  its  indebtedness  to  him  ia  recognized  in  BoUes  on 
Banks,  sec.  389,  and  is  supported  by  the  cases  there  cited, 
among  which  is  that  of  Piatt  v.  Bentley^  11  Am.  Law  Reg. 
17L  We  might  multiply  indefinitely  the  citation  of  authori- 
tieS)  but  we  think  the  above  establish  beyond  question  that 
a  demand  held  by  an  insolvent  bank  against  a  third  person 
ii  an  asset  of  the  bank  only  in  so  far  as  there  may  be  a  bal- 
ance due  upon  the  same  after  deducting  whatever  the  bank 
may  be  owing  the  person  against  whom  the  demand  is  held. 
We  are  therefore  satisfied  that  the  -court  below  reached  the 
correct  conclusion  with  reference  to  this  question. 

2.  With  reference  to  so  much  of  the  order  passed  by  the 
court  below  as  is  quoted  in  the  second  head-note,  we  will  re- 
.  mark  that,  with  the  record  now  before  us,  we  are  unprepared 
to  say  what  claims  of  setoff  should  be  allowed  by  the  receiver, 
And  therefore  have  announced  that,  in  making  his  settle- 
ments with  the  various  parties  at  interest,  he  will  necessarily 
Act  at  his  peril  in  determining  as  to  the  real  existence  and 
rightfulness  of  any  demand  he  may  be  asked  to  allow  at 
A  setoff,  and  will  be  responsible  for  any  error  he  may  commit. 

Judgment  affirmed. 
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SnoFF— Bkobitbrs — Insolvknt  BAincs.->The  appoiutment  of  a  receiver 
ef  A  bank  does  not  affect  the  right  of  it<  debtors  to  set  off  demands  held  by 
them  against  the  bank  when  it  stopped  payment:  MaUer  qf  Middle  DUtrid 
Bank,  1  Paige,  585;  19  Am.  Deo.  452.  If  a  depositor  is  indebted  to  a  bank 
and  the  debt  is  due,  a  mutual  right  of  setoff  exists;  that  is  to  say,  the  de- 
positor may  set  off  this  deposit  against  the  debt,  and  the  bank  may  set  off 
the  debt  against  the  claim  for  the  deposit;  and  if  the  bank  becomes  insolv* 
ent  and  a  receiver  is  appointed,  or  its  assets  are  placed  in  the  hands  of 
commissioners  for  liquidation,  the  depositor  may  still  set  off  his  deposit 
against  his  indebtedness,  and  this  is  true  though  such  indebtedness  be  evi- 
denced by  promissory  notes:  See  note  to  MaUer  of  FraiHUin  Bank,  19  Am. 
Dea  420.  A  baak  holding  a  depositor's  note  past  dne  is  entitled  to  set  it 
off  against  the  amount  dne  him  upon  his  deposit  account:  Bank  qf  Marff^* 
vUU  V.  Windiach'Muhlhaiuer  Brewing  Co.,  50  Ohio  St.  151;  40  Am.  St  Rep. 
660,  and  note. 

The  same  question  involved  in  the  principal  case  was  presented  and  de* 
oided  in  Salladin  v.  MiUhell^  42  Neb.  859.  That  was  a  proceeding  by  the 
assignee  for  the  benefit  of  creditors  of  the  Northwestern  Banking  Compaa/ 
of  Milford  for  the  purpose  of  foreclosing  a  mortgage  ezecnted  by  the  de« 
fendant  Mitchell  to  the  insolvent  corporation.  Before  its  failure  Mitchell 
•old  the  mortgaged  property  to  his  codefendant  Borchers,  who  deposited 
for  Mitchell  the  sum  of  seven  hundred  dollars  with  the  banking  company. 
It  paid  certain  sums  out  of  this  deposit,  leaving  a  balance  due  to  Mitchell 
of  three  hundred  and  eighty-nine  dollars  and  sixty-nine  cents,  for  which  it 
issued  a  certificate  of  deposit  in  his  favor.  A  few  days  before  the  assign* 
ment  Borchers  deposited  with  the  corporation  the  further  sum  of  two  hundred 
and  fifty  seven  dollars  and  seventy  cents,  for  which  he  received  a  certificate 
ef  deposit;  and,  a  day  or  two  later,  his- son,  ESdward  Borchers,  deposited  the 
further  sum  of  two  hundred  dollars,  taking  a  certificate  of  deposit  therefor 
in  his  own  name.  This  sum  was  also  claimed  to  be  the  property  of  the  de-- 
feudant  Borchers,  and  all  these  sums  were  sought  to  be  presented  and  al« 
lowed  by  way  of  setoff  against  the  mortgage  debt.  In  affirming  the  decree 
allowing  these  several  claims  the  supreme  court  of  the  state  said:  "  The 
only  controversy  presented  by  the  answer  of  Mitchell  it  whether  he  is  en« 
titled  to  have  the  amount  of  his  credit  with  the  banking  company  at  the 
date  of  the  assignment  applied  in  satisfaction  of  his  indebtedness  to  the  lat* 
ter.  The  question  is  an  important  one^  and  has  frequently  been  suggested 
in  this  court,  although  never  before  directly  presented  for  decision.  The 
right  of  setoff  has  been  made  the  subject  of  statutory  regulation  in  this 
state.  The  language  of  section  106  of  the  Civil  Code  is:  "  When  cross  de- 
mands have  existed  between  persons  under  saoh  oiioamstances  that  if  one 
had  brought  an  action  against  the  other  a  counterclaim  or  setoff  could  have 
been  set  ap,  neither  can  be  deprived  of  the  benefit  thereof  by  the  assignment 
or  death  of  the  other,  but  the  two  demands  mnst  be  deemed  oompensated 
so  far  as  they  equal  each  other."  It  is  not  clear  whether  the  term  "as- 
signment "  therein  means  an  ordinary  transfer  of  a  claim  or  oause  of  action 
by  the  party  in  whose  favor  it  exists,  or  whether  it  is  used  in  the  sense  in 
which  it  is  employed  in  proceedings  in  bankruptcy  and  insolvency.  It  mj^ 
pears,  however,  to  have  been  given  the  latter  interpretation  in  Ohio  (see 
Hade  t.  MeVay,  31  Ohio  St.  231),  although  we  do  not  rest  our  condnsion 
on  that  ground,  bat  upon  the  proposition  that  the  right  of  setoff  existed 
seeording  to  well  established  equitable  principles  before  the  ■deption  el 


June,  1894.]  Statx  «•  Bbobston.  143 

the  eode,  and  tbat  jQia  assignee  sacoeeded  to  the  rights  of  the  InsolTenl 
bsDking  company  as  they  existed  at  the  date  of  the  assignment,  and  no 
ether  or  greater  rights.  The  aathorities  bearing  upon  the  proposition  are 
not,  it  is  oonoededy  altogether  harmoaions,  hnt  the  mle  as  above  stated 
has  the  ftopport  of  a  decided  majority  of  the  oonrts  as  well  as  text-writers, 
sad  rests  npon  the  more  satisfactory  reasons.  The  following,  among  the 
many  cases  in  point,  are  cited  as  sostaining  the  view  above  stated:  Had$ 
T.  McVapt  31  Ohio  St.  231;  Hodg9(m  v.  Barren,  33  Ohio  St.  63;  81  Am. 
Rep.  527;  Anurioan  Bank  v.  Wall,  66  Me.  167;  Miller  ▼.  Beeeher  of  Frank- 
fin  Bank,  1  Paige,  444;  Ohace  v.  CAapin,  130  Mass.  130;  BoberU  ▼.  Austin, 
86  Iowa,  315;  96  Am.  Dec  146;  Cook  ▼.  CoU,  65  Iowa,  70;  Farmers*  De- 
fotH  NaL  Bank  t.  Penn  Bank,  128  Pa.  St  283;  Chase  ▼.  Peirolemn  Bank,  66 
Fk.  St.  169;  Van  Wagoner  ▼.  Paierson  Gas  Light  Co.,  23  N.  J.  L.  288; 
Cktrke  t.  Hawkins,  6  R.  L  219;  Cox  T.  VoUeert,  86  Mo.  605;  MeCagg  w. 
Woodman^  28  111.  84;  Chance  ▼.  Isaacs,  6  Paige,  692;  Smith  r,  Feltoti,  43 
N.  T.  419;  Bothsduld  T.  Mack,  116  N.  Y.  1;  NaskmUe  Trust  Co.  ▼.  Fourth 
Nal.  BaiU:,  91  Tenn.  336;  Merwin  t.  Austin,  68  Conn.  22;  8t,  Paul  etc 
Trust  Co.  T.  Leek,  67  Minn.  87:  post,  p.  000;  SehuUr  ▼.  Israel,  120  U.  S.  606; 
Corr  T.  Bamilton,  129  U.  8.  252;  Pomeroy  on  Remedies,  sees.  163,  169; 
Borrell  on  Associations,  sec.  349;  Waterman  on  Setoff  118, 119.  The  lead- 
ing eases  asserting  the  opposing  view,  Bastem  Bank  ▼.  Capron,  22  Conn.  639, 
end  ffaxtun  v.  Bithop,  3  Wend.  13,  are  obviously  in  conflict  with  the  more 
recent  opinions  of  the  conrts  of  those  states,  which  are  cited  above.  It  fol- 
lows that  Mitchell  was  entitled  to  the  ofibet  pleaded,  and  the  decree  in  hia 
favor  is  right. 

2.  We  come  now  to  a  consideration  of  the  questions  raised  by  the  answer 
of  Borcbers.  While  there  is  made  no  claim  to  a  personal  jndgment  against 
Hie  defendant  named,  it  will  be  remembered  that  he  is  owner  of  the  land 
which  Is  the  subject  of  the  controversy,  and  which  it  is  sought  by  the  fore- 
dosnre  proceeding  to  sell  for  the  satisfaction  of  the  alleged  balance  on  the 
mortgage.  He  was  made  a  defendant  for  the  single  purpose  of  having  de* 
termined  his  rights  as  against  the  plaintiff;  and  it  is  not  only  his  privilege^ 
bat  his  duty  as  well,  to  set  up  whatever  equities  may  exist  in  his  favor 
against  the  mortgage.  That  an  offset  for  money  due  from  the  plaintiff  is 
available,  and  as  effective  for  that  purpose  as  payment  or  accord  and  satis- 
iaction,  we  hare  no  doubt  either  npon  reason  or  authority:  See  Bathgate  t. 
Baskin,  69  N.  Y.  633;  Mess  v.  Final,  32  Mich.  615;  Chapman  v.  Bobertson^ 
6  Paige,  627;  81  Am.  Dec.  264;  Jones  on  Mortgages,  sec.  1496. 

t.  The  remaining  inquiry  relates  to  the  certificate  of  deposit  issued  to 
Sdward  Borchers.  According  to  the  testimony  of  the  defendsnt  he  boiv 
rowed  the  money  represented  thereby  from  the  payee,  his  son,  for  the  pur^ 
poee  ci  completing  his  payment  for  the  land  in  controversy,  and  executed 
his  note  therefor,  payable  twelve  months  after  date,  although  the  certificate 
was  not  indorsed  by  the  payee.  The  finding  on  tbat  issue  was  for  the  de- 
Indaat,  and  is  not  serioosly  assailed  at  this  time.  Under  a  system  like 
ears,  which  not  only  permits  but  requires  every  action  to  be  prosecuted  in 
the  name  of  the  real  party  interested,  there  seems  to  be  no  doubt  that  the 
right  of  setoff  applies  to  any  claim  to  which  the  party  asserting  it  poeaessea 
the  beneficial  intereat.  Assuming,  as  was  found  by  the  district  court,  that 
Xdwanl  Borchers  did  in  fact  sell  to  the  defendant  his  claim  against  the 
hanking  company,  there  is  no  doubt  tbat  ^e  latter  could  have  maintained 
9m  aotioa  therefor  in  his  own  name.     Indeed,  leaving  ont  of  consideration 


144         Waygbobb  Opbba  Houbb  Co.  «.  Sobsman.    [Georgia^ 

iny  aroeptional  rights  whioh  might  have  existed  in  favor  of  the  holder  hy 
reaaon  of  the  negotiable  oharacter  of  the  paper,  the  defendant  it  the  naoee 
Mury  party  and  the  only  person  who  oonld  have  nudntaiued  an  action  er  de- 
fense thereon.  It  follows  that  the  daim  nnder  conaideration  was  properljr 
allowed  as  an  offset  We  find  in  the  brief  of  the  plaintiff  a  farther  oonten* 
tion,  which  is,  in  effect,  that  Borchers  is  now  estopped  to  daim  an  offset  on 
aoooant  of  the  two-hnndred-doUar  certificate  of  deposit,  by  reason  of  having 
procured  his  son,  in  whose  favor  it  was  drawn,  to  present  it  to  the  ooonty 
judge  for  allowance  against  the  estate  of  the  banking  company,  and  the  ra- 
oeipt  by  the  latter  of  a  small  dividend  paid  by  the  assignee.  A  suffioienfe 
answer  to  that  contention  is  that  no  snob  issue  is  presented  by  the  pleadings' 
the  reply  being  a  general  denial  of  the  allegations  of  the  answer.  Itia  th* 
settled  rule  in  this  state  that  an  estoppel,  to  be  available  as  a  cause  of  ac- 
tion or  defense,  must  be  specially  pleaded:  Nebrcuka  liortffoge  Loan  Oa^  t« 
Van  Kloeter^  42  Neb.  746,  and  cases  cited.  The  decree  of  the  distciet 
b  right  and  is  accordingly  aflirmed.* 

HoEYAi^  a  J.»  not  aitting. 


Watoboss  Opbba  Housb  Ga  v.  Sossmait, 

[94  Obobgia,  100.] 

Lour  vpoir  Opera  Housb  iob  Matirials  Supplxu)  iob  Stagb  avd  SonrM 
OuTnr.^^oenery  and  other  articles  forming  the  stage  and  scenic  oni* 
fit  of  an  opera  house  are  part  and  parcel  of  the  edifice  as  such,  being 
essential  to  the  completeness  of  a  building  of  that  kind.  Hence,  on« 
who  furnishes  such  articles  furnishes  material  for  the  improvement  oi 
real  estate,  and  ia  entitled  to  a  special  lien  therefor  upon  the  opetm 
house  and  premises,  nnder  a  statnte  giving  to  persons  furnishing  mata* 
rial  for  the  improvement  of  real  estate  a  special  lien  upon  tiM  real  estate 
itself. 

FOBECLOBUBB  of  Ueo. 

John  C.  McDonald^  for  the  plaintiff  in  error. 

Hitch  A  Myer$^  for  the  defendant  in  error. 

AM  Lumpkin,  J.  Section  1979  of  the  code  giyes  to  persons 
furnishing  material  for  the  improvement  of  real  estate  m 
special  lien  upon  the  real  estate  itself.  The  only  question 
presented  in  this  case  is,  whether  or  not  scenery  and  yariouB 
other  articles  constituting  the  stage  and  scenic  outfit  of  an 
opera  house  are  such  things  as  may  be  properly  classed  as 
material  for  its  improvement  In  a  strict  sense,  these  arii* 
cles,  or  some  of  them,  may  not  be  fixtures;  but  they  are 
nevertheless  essential  to  the  completeness  of  a  building  of 
that  kind.  They  necessarily  form  a  part  and  parcel  of  the 
edifice  itself.  A  dwelling-house  may  be  absolutely  com* 
plete  and  perfect  as  a  building  without  a  single  article  of 
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Anutore  in  it;   and    although  the  ordinary  articles  of  house* 
^o7(//brnitare,  such  as  beds,  chairs,  tables,  carpets,  draperies, 
M(f  the  like,   may  be  indispensable  to  the  comfortable  use 
ind  enjoyment  of  a  house  as  a  dwelling,  they  are  in  no  sense 
a  part  of  tbe   building  itself.     By  a  mere  sale  of  the  house 
t^ey  neTer  paes,  but  are,  when  sold,  the  subject-matters  of 
special  contract.      This,  we  apprehend,  is  not  true  as  ^^^  to 
the  furmabings  and  fittings  of  an  opera-house  stage.     These 
things  usually  pass  with  a  sale  or  lease  of  the  building,  with- 
^t  express  stipulation.    No  one  would  ordinarily  consider 
household  furniture  and  belongings  as  a  part  of  the  prem* 
IMS,  but  every  one  would  naturally  regard  the  drop-curtain, 
irings^borderSf  set-houses,  set-trees,  balustrades,  etc.,  as  being 
parts  of  an    opera-house  edifice.    These  things  usually  re- 
main permanently  in  the  house  where  they  are  first  set  up, 
aod  are  not  moved  about  as  furniture  is  from  house  to  house 
when  the  owners  change  theiir  places  of  abode.     It  is  true, 
perhaps,  that  some  traveling  theatrical  companies  carry  with 
them  special  scenery  to  more  properly  and  advantageously 
sat  off  particular  plays,  but  this  is  the  exception  to  the  gen- 
eral rale,  and  in  such  instances  the  permanent  outfit  of  the 
house  is  only  temporarily  displaced.    We  therefore  find  little 
diflSculty  in  reaching  the  conclusion  that  the  articles  fur- 
nished by  the  plaintiffs  in  the  present  case  were  properly 
considered  by  the  trial  judge  as  being  in  the  nature  of  mate- 
rial famished  for  the  improvement  of  the  real  estate,  and 
consequently,  he  was  right  in  holding  that  the  plaintiffs  were 
entitled  te  a  lien  for  tbe  value  of  the  same  upon  the  opera 
bouse  and  premises. 

In  Tennessee,  under  a  statute  which  is,  in  substance,  the 
came  in  the  respect  indicated  as  section  1979  of  our  code, 
decisions  were  made  in  the  cases  of  Grewar  v.  Alloway^  8 
Tenn.  Ch.  584,  and  Halley  v.  AUoway^  10  Lea,  623,  which  are 
precisely  in  point,  and  sustain  the  ruling  now  made. 
Judgment  reversed. 

A  Hbcranio's  L»n  ATTACHtti  lOB  tiTAGB  Maohiniet,  ■oeoery,  and  wali 
famiahed  for  and  placed  in  a  theater:  See  monographio  note  to  Chajiin  ▼. 
Ptrtte  etc  Paper  Works,  79  Am.  Deo.  275,  on  lien  of  materialmen.  It  wiU 
also  attach,  in  the  oonstrnctioD  of  a  hnilding  for  a  hotel,  to  everything  of  a 
yermanent  ohafacter  which  will  pa«  at  a  part  of  the  freehold,  and  whioh  is 
kbly  neoeeeary  to  eqnip  it  for  hotel  fNurpoaeas  Kola  te  Pamtttm  t. 
9  Am.  St.  Rep.  638. 
AML  Ab  Rmr.»  VOU  XLVIL-IS 
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Gbobgia  Railroad  and  Banking  Go.  v.  Wooa 

m  Gbobgia,  134.] 

MAflTBR  AVD  SXRTAirr— LlABILITT    VOB    AcT8    DONB    WITHOUT    BoOTt  OW 

SsRTANT*8  Bmploticbiit. — A  oiAster  is  not  liable  for  the  acts  of  hit 
■arvant  done  withoafe  the  scope  of  the  latter's  employment.  Hence, 
assuming  that  a  brakeman  has  authority  to  keep  trespassers  off  of  a 
railroad  train,  there  is  no  presumption  that  he  is  acting  witiiin  the 
•cope  of  his  authority  in  throwing  a  stone  at  a  boy,  with  a  riew  ol 
Injuring  him,  after  the  latter  has  desisted  from  an  attempt  to  swing  or 
olimb  upon  the  train;  and  if  the  stone  misses  the  boy,  but  hits  anothsr 
child,  the  railroad  company  is  not  liable  for  the  injuiy  thus  done  to  the- 
third  person. 

Action  for  damages. 

/•  B.  Cummingj  M,  A,  Candler^  and  Bryan  Cumming^  tat 

the  plaintiff  in  error. 

Smith  Jt  Pendletany  for  the  defendant  m  error. 

^^*  SnncoNB,  J.  Anna  Wood,  a  girl  tweWe  yean  of  age^ 
was  struck  and  injured  by  a  stone  thrown  from  a  train  of  cars 
by  an  employee  of  the  railroad  compaDy,  and  her  father,  as 
next  friend,  sued  the  company  in  her  behalf  for  damages,  and 
sued  in  his  own  behalf  for  the  loss  of  her  services.  The  cases 
were  consolidated  and  tried  together,  and  a  verdict  was  ren- 
dered in  each  case  in  favor  of  the  plaintiff.  The  railroad 
company  made  a  motion  for  a  new  trial,  which  was  overruled, 
and  it  excepted. 

It  appeared  from  the  evidence  that  on  the  day  of  the  in* 
jury,  as  the  defendant's  train  was  leaving  Stone  Mountain,  a 
station  on  its  line  of  road,  a  man  standing  on  the  top  of  one 
of  the  cars  threw  a  stone  at  a  boy  who,  with  other  boys,  had 
just  attempted  to  swing  to  or  climb  upon  the  train,  and  had 
previously  been  in  the  habit  of  committing  or  attempting 
similar  trespasses,  but  who  had  then  run  off  from  the  train 
into  a  private  yard  and  was  endeavoring  to  conceal  himself 
behind  a  post.  The  stone  missed  the  boy  and  struck  the 
plaintiff's  daughter,  who  was  standing  on  the  porch  of  his 
house.  There  was  evidence  tending  to  show  that  the  man 
who  threw  ***  the  stone  had  been  seen  to  throw  stones  from 
the  train  at  these  boys  on  previous  occasions,  and  that  he 
was  acting  in  the  capacity  of  a  brakeman. 

We  think  the  court  erred  in  not  granting  a  new  trial.  The 
evidence  is  silent  as  to  the  specific  duties  of  a  brakeman,  and 
does  not  show  what  authority  this  employee  had  from  the 
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railroad  oompany  to  keep  trespassers  off  the  train;  but  as- 
inming  that  this  came  within  the  scope  of  his  duties,  no  pre- 
inmption  arises  that  he  was  acting  within  the  scope  of  his 
employment  in  throwing  a  stone  at  this  boy  with  a  view  to 
injuring  him  after  he  had  desisted  from  the  trespass  and  gone 
off  from  the  train.  A  master  is  not  liable  for  the  acts  of  hia 
aenrant  when  such  acts  are  not  done  within  the  scope  of  the 
employment  in  which  the  servant  is  engaged.  If  the  brake* 
man,  while  these  boys  were  engaged  in  the  trespass,  had,  in 
Attempting  to  prevent  the  trespass  or  cause  them  to  desist* 
injured  one  of  them  through  negligence  or  carelessness,  or  by 
using  more  force  than  was  necessary  for  the  purpose,  the  com- 
pany would  perhaps  be  liable:  See  Wood  on  Master  and  Serv» 
ant,  637;  Sounds  ▼.  Delaware  etc.  R.  R.  Co.,  64  N,  Y.  129;  21 
Am.  Rep.  597.  But  after  the  boy  had  desisted  the  company 
would  not  be  responsible  for  an  injury  inflicted  on  him  by  the 
brakeman  in  attempting  to  punish  him  for  the  trespass:  See 
OMen  Y.  Newbrandj  52  Iowa,  59;  86  Am.  Rep.  267;  Allen  ▼• 
London  eUs.  Ry.  Co.,  L.  B.  6  Q.  B.  65. 
Judgment  reversed. 

MiarriB  avp  Ssrvaht.— A  Mastbr  is  vot  Liable  tob  thb  Act  ot  His 
Sbevart,  if  the  latter  steps  aside  from  his  master's  basioess  and  commits  a 
vrong  not  onnneoted  with  such  business:  SiephenBon  t.  Southern  Pacific  O0.9 
S3  Gal.  658;  27  Am.  St.  Rep.  223,  and  note;  Bitchk  ▼.  WcUler,  63  Conn.  166f 
38  Am.  St  Rep.  361,  and  note.  The  general  rule  governing  the  liabilitj  ef 
a  mister  for  the  torts  of  his  servant  is  the  subject  of  a  monographic  note  la 
^an  T.  Baraiaria  etc  Ctmal  Co.^  35  Am.  Dea  192-201. 


SOUTHBBN    HOMB     BuiLDING    AND    LoAN    AsSOOIA* 

TioN  t;.  Home  Insuranob  Company. 

P4  Oboboia,  107.] 

InomAKOS — PBOor  ov  Loss  bt  Mortoaoor  ob  Mortqaobb.  — Proof  of 
loss  stipulated  for  in  a  policy  of  fire  insurance  must  be  made  within  the 
time  stipulated,  as  a  condition  precedent  to  the  payment  of  the  loss. 
If  the  property  ib  mortgaged  the  mortgagee  must  comply  with  the 
requirement,  if  the  mortgagor  fails  or  refuses  to  do  so,  as  such  proof 
must  be  furnished  by  one  or  the  other,  in  every  case,  unless  waived  by 
the  insurance  oompany,  and  cannot  be  dispensed  with  by  what  is  called 
tiM  *'Kew  York  Standard  Mortgagee  Clause,"  declaring  that  no  act  or 
aegleet  of  the  mortgagor  shall  defeat  the  insunmoe  as  to  the  interest  ef 
tke  mortgagee. 

bsnuiiOB— CoNflTRuonoii  or  Claubb  ab  to  Act  ob  Nbqlbot  ov  Mortw 
OAOOB.— a  clause  in  a  policy  of  fire  insurance  declaring  that  no  aot  ev 
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Begleot  of  the  mortgagor  shall  defeat  the  inaaranoe  aa  to  the  mtereat  of 
the  mortgagee  refera  to  acta  or  negleot  in  conneotion  with  the  property; 
while  the  riak  ia  lubsiating,  and  which  nnder  the  terms  of  the  policy 
would  inTalidate  the  insaranoe^  anch  as  coodoct  increasing  the  haaard, 
and  not  the  omission,  after  the  fire  has  oooarred,  to  comply  with  pro- 
Tiaiona  deaigned  to  secure  evidence  aa  to  the  nature  and  extent  of  the 
K 


Action  on  a  policy  of  fire  insurance. 

O.  B.  Whatley  and  R.  L.  Sibley^  for  the  plaintiff. 

Denmark  &  Adams^  for  the  defendant. 

^^  Simmons,  J.    The  Southern  Home  Building  and  Loan 
Association  sued  the  Home  Insurance  Company  upon  a  policy 
of  insurance  issued  by  the  defendant,  insuring  Rosa  Tutty 
upon  certain  property  for  one  year  from  December  17,  1892, 
to  an  amount  not  exceeding  one  thousand  dollars,  ^Moss,  if  any, 
payable  to  the  Southern  Home  Building  and  Loan  Associa- 
tion, as  their  interest  may  appear."    Attached  to  the  policy 
was  what  is  called  the   "New  York   Standard   Mortgagee 
Clause,"  in  which  it  was  stated  that  loss  under  the  policy 
should  be  payable  to  the  Southern  Home  Building  and  Loan 
Association  as  mortgagee,  as  its  interest  might  appear,  and 
that  the  insurance,  as  to  the  interest  of  the  mortgagee  only 
therein,  should  not  be  invalidated  by  any  act  or  neglect  of 
the  mortgagor  or  owner  of  the  property.    The  declaration 
alleged  that  while  this  policy  was  in  force,  on  June  4,  1893, 
a  fire  occurred  in  the  premises  covered  by  the  policy,  by  which 
the  property  insured  was  entirely  destroyed;  that  immedi- 
ately after  the  fire  occurred,  notice  was  given  the  insurance 
company  of  the  loss,   and   afterward,  during  August,  the 
usual  "  proof  of  loss"  was  made  out  by  Prioleau,  adjuster  of 
the  defendant,  showing  the  premises  insured  under  the  policy 
to  be  of  the  value  of  nineteen  hundred  and  forty-eight  dollars 
and  eighty  cents,  but  failing  to  obtain  the  signature  of  ths 
assured,  Rosa  Tutty,  to  the  proof  of  loss,  the  defendant  re- 
fused in  consequence  to  pay  over  the  loss  to  petitioner;  ^^^ 
that  petitioner  demanded  payment  of  the  loss  as  required  by 
the  policy,  but  the  defendant  refused  to  pay,  etc.    The  de- 
fendant demurred  to  the  declaration  on  the  ground  that  it 
did  not  set  forth  any  cause  of  action  against  defendant.     In 
the  argument  upon  the  demurrer  the  defendant  urged  that 
the  demurrrer  should  be  sustained,  because  the  declaratioa 
did  not  aver  that  any  proof  of  loss  had  been  submitted  to 
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defendant,  as  required  by  the  contract  or  policy  of  insurance^ 
or  that  any  effort  had  been  made  by  plaintiff  to  make  such 
proofy  or  comply  in  any  way  with  this  requirement  of  the 
policy.  The  demurrer  was  sustained,  and  the  plaintiff  ex- 
cepted. 

The  policy,  a  copy  of  which  was  attached  to  the  declara- 
tion, contained  a  stipulation  that  if  fire  occurred  the  insured 
should  give  immediate  notice  of  any  loss  thereby  in  writing 
to  the  insurance  company,  and  should  render  a  statement  to 
the  company,  signed  and  sworn  to  by  the  insured,  stating  the 
knowledge  and  belief  of  the  insured  as  to  the  time  and  origin 
of  the  fire;  the  interest  of  the  insured  and  of  all  others  in 
the  property;  the  cash  value  of  each  item  thereof,  and  the 
amount  of  loss  thereon,  etc.  Under  this  stipulation  it  was 
a  condition  precedent  to  the  payment  of  the  loss  that  the 
proof  of  loss  stipulated  for  should  be  made  out  and  sub- 
mitted to  the  insurance  company  and  within  the  time  stipu- 
lated. If  the  mortgagor  failed  or  refused  to  comply  with 
this  condition,  it  was  incumbent  upon  the  mortgagee  to  com- 
ply with  it  If  the  mortgagee  would  not  have  the  right  in  all 
cases  to  furnish  the  proof,  he  would  certainly  have  that  right 
in  a  case  in  which  the  mortgagor  refused  to  do  so.  In  every 
case,  unless  waived  by  the  insurance  company,  it  must  be 
furnished  by  one  or  the  other.  Bee  Richards  on  Insurance, 
sec.  158,  and  cases  cited.  It  was  contended  that,  so  far  as 
the  mortgagee  was  concerned,  this  requirement  was  dispensed 
with  by  the  stipulation  ^^^  in  the  "mortgagee  clause"  that 
the  insurance,  as  to  the  interest  of  the  mortgagee,  should  not 
be  invalidated  by  any  act  or  neglect  of  the  mortgagor  or 
owner  of  the  property.  We  do  not  think  so.  We  think  this 
refers  to  acts  of  neglect  in  connection  with  the  property, 
while  the  risk  is  subsisting,  and  which  under  the  terms  of 
the  policy  would  invalidate  the  insurance,  such  as  conduct 
increasing  the  hazard;  and  not  the  omission,  after  a  fire 
has  occurred,  to  comply  with  provisions  designed  to  secure 
evidence  as  to  the  nature  and  extent  of  the  loss.  It  is  ap- 
parent from  a  reading  of  this  clause,  which,  in  addition  to 
the  stipulation  referred  to,  contains  others  enumerating  vari- 
ous acts  which  shall  not  invalidate  the  insurance  as  to  the 
mortgagee,  that  the  object  of  the  clause  was  to  afford  pro- 
tection to  mortgagees  against  conduct  beyond  their  control 
on  the  part  of  the  mortgagor  or  others,  which  under  the 
terma  of  the  policy  would  invalidate  the  insurance.    We 
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no  reason  for  holding  that  it  was  intended  also  to  relieve  m 
mortgagee,  where  loss  occurred,  from  proving  the  loss  as  m 
condition  precedent  to  collecting  his  claim  against  the  in* 
surance  company;  a  condition  which,  as  we  have  shown,  the 
policy  required  the  mortgagee  himself  to  comply  with,  unless 
the  mortgagor  should  do  so. 

The  declaration  failing  to  show  that  the  insured  or  the 
mortgagee  complied  or  attempted  to  comply  with  this  con- 
dition, or  that  there  was  any  waiver  thereof  on  the  part  of 
the  insurance  company,  the  court  below  was  right  in  sus* 
taining  the  demurrer.  The  allegation  that  the  adjuster  of 
the  company  made  out  a  proof  of  loss  does  not  of  itself  show 
a  waiver  on  the  part  of  the  company.  If  he  made  it  out  in 
behalf  of  the  insured,  it  does  not  appear  that  she  authorised 
or  adopted  it,  for  it  is  alleged  that  he  failed  to  obtain  her 
signature  thereto. 

We  affirm  the  judgment  of  the  court  below,  with  direction 
that  the  plaintiff  may,  if  it  can,  make  good  its  ^^^  declara- 
tion by  alleging  the  facts  necessary  to  show  its  interest  as 
mortgagee  and  the  amount  thereof,  and  by  alleging  also  that 
the  proof  of  loss  was  waived  and  how  and  when  waived,  or 
else  that  it  was  made  within  due  time  and  how  and  when 
made;  these  amendments  to  be  filed  not  later  than  the  time 
of  entering  in  the  court  below  the  remittitur  from  ibis  court 

Judgment  affirmed,  with  direction. 


Ihsuiuroi — Proof  ow  Loss— Waivbb. — A  BtipnUtion  In  m&  taiiirmiiot 
policy  aa  to  fomUhing  proofs  of  loss  mast  be  oomplied  with  as  a  preraqaisite 
to  recovery,  or  the  condition  as  to  proof  mnst  be  proved  to  have  been 
waived:  WeideH  ▼.  8taU  Ih$.  Oo^  19  Or.  261;  20  Am.  St  Bep.  SOS;  Germm 
Jm.  Co.  t.  Fairbani,  32  Keb.  760;  29  Am.  St.  Rep.  409. 

iMBDRANoa. — A  MoRTGAGBB  MAT  SuPFLT  Pbooib  ov  Looi  If  the  mort- 
gagor nfgleets  to  do  it,  and  may  take  advantage  of  aiiy  waiTMr  of  them  by 
the  inmranoe  oompaoy:  Nkkertm  t.  Niehtrmm,  90  Me.  lOOi 
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Wktbun  XJnioh  Tblbgraph  Company  v.  Watson. 

[M  QmaoA,  m] 

tttnoLAm  OcncPAMiss— DiacLOfiUKi  ov  CoMmras  ov  Tiligbam— Rim ori 

DAMAasB. — ^If  •&  agent  oontraoti  to  sail  k^o^i  ezpeoting  to  obtaiB  a 

MnuDuaioii,  and  a  delay  ooonra  in  the  deliTory,  although  no  definite 

time  ia  fixed,  during  which  the  contents  of  a  telegram  from  the  prin* 

vpal,  explaining  the  delay,  ia,  by  some  defanlt  of  the  telegraph  com* 

pany,  made  known  to  the  oostomer,  who  immediately  hnys  elsewhere, 

thnaeaaaing  the  agent  to  loee  hie  commiuion,  the  agent  cannot  recover 

damagea  against  the  company  for  such  loss  on  the  theory  that  if  the 

itents  of  the  telegram  had  not  been  made  known  to  the  customer,  an 

igement  conld  have  been  made  with  him  whereby  the  sale  would 

kttve  been  consummated,  and  the  agent  would  have  obtained  his  oom- 

Such  damages  are  too  remote  and  uncertain  for  a  recovery. 


Action  for  damages.  The  plaintiff  obtained  a  yerdict 
against  the  company.  Watson  was  the  agent  of  the  Brown 
Cotton  Oin  Company  of  New  London,  Connecticut,  and,  as 
snob,  sold  to  C.  L.  Pitner  two  gins  of  that  company  about 
August  1,  1892,  for  five  hundred  and  ninety-five  dollars,  and 
on  which  sale  his  commission  would  have  been  two  hundred 
and  thirty-eight  dollars.  There  was  a  delay  in  delivering 
the  gins  "owing  to  press  of  orders."  This  fact  was  conveyed 
to  Watson  by  telegraph.  Pitner,  becoming  impatient  about 
the  gins,  as  the  season  was  upon  him,  went  to  the  telegraph 
office  and  there  picked  up  the  telegram  about  the  delay,  which 
war  lying  on  the  table,  and  read  it.  He  at  once  went  to 
Athens  and  bought  two  gins  from  other  parties.  Watson,  in 
the  mean  time,  was  looking  for  Pitner  and  went  to  Athens  to 
0ee  him.  Watson's  object  was  to  prevail  upon  Pitner  to  allow 
him  to  put  in  a  new  gin  which  he  had  on  hand,  and  which 
Pitner  could  use  until  the  gins  which  Watson  had  sold  him 
came.  Pitner  agreed  to  do  this  provided  he  could  counter- 
mand the  orders  with  the  parties  from  whom  he  had  pur- 
chased in  Athens.  But  this  he  was  unable  to  do.  Pitner 
testified  that  if  he  had  not  seen  the  telegram  he  would  not 
have  gone  to  Athens  to  buy  gins  from  other  parties.  Watson, 
therefore,  lost  his  commission  on  the  sale.  There  was  no 
time  fixed  for  the  delivery  of  the  gin  purchased  from  Watson. 

Doney^  BrewuUr  A  HoweU^  and  0.  D.  Thomas,  for  the  plain- 
liir  in  error. 

W,  M.  Smith  and  Thima$  A  StrieUandf  lor  the  defendant 
In  error. 
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Simmons,  J.  Under  the  facts  in  this  case,  which  lyill 
be  found  set  out  in  the  official  report,  the  damages  were  too 
remote  and  uncertain  to  be  the  basis  of  a  recovery  for  delay 
in  delivering  the  telegram  and  for  exposure  of  its  contents  to 
the  plaintiff's  customer  before  delivery.  The  damages  did 
not  result  from  any  loss  dependent  on  the  state  of  his  con- 
tract with  the  customer,  as  the  contract  actually  existed  at 
the  time  of  the  default  by  the  telegraph  company.  Pitner, 
the  customer,  was  to  take  from  Watson  two  gins  of  the  Brown 
Cotton  Gin  Company  of  New  London,  Connecticut.  Pitner 
had  waited  for  some  time  for  the  gins  to  be  delivered  to  him, 
but  had  been  disappointed.  When  the  telegram  was  dis- 
closed  ^^^  to  him  he  went  to  Athens  and  purchased  another 
gin  from  a  different  person.  This  action  is  based  on  the 
theory  that  if  the  telegram  had  not  been  shown  Pitner,  Wat- 
son would  have  made  a  different  arrangement  with  him;  that 
he  would  have  induced  Pitner  to  consent  to  use  another  gin 
until  the  gins  he  was  expecting  to  receive  should  arrive,  and 
thus  get  his  commission  on  the  sale  of  those  gins.  In  order 
to  do  this  it  would  have  been  necessary  to  obtain  the  consent 
of  Pitner,  and  Pitner  might  or  might  not  have  made  the  new 
arrangement  with  Watson.  It  is  true  Pitner  says  now  that 
he  would  have  made  it,  but  we  cannot  tell  whether  he  would 
have  done  so  or  not;  he  might  have  been  in  a  different  state 
of  mind  then  from  the  state  of  mind  he  was  in  at  the  trial  of 
the  case.  He  might  have  consented  to  it  or  might  not  have 
done  so.  On  the  whole,  we  think  the  damages  are  too  remote 
and  uncertain  to  be  the  basis  of  a  recovery. 
Judgment  reversed. 

Tblbobaph  GoMPANns^DiaoLosiTRB  ow  Mb88ao»— RiMon  Damagm. 
A  telegraph  oompany  mast  not  use  or  disolooe  the  contents  of  messagee:  See 
monographic  note  to  Bimey  T.  New  York  etc  TeL  Oo.f  81  Am.  Dea  617; 
and  the  statute  sometimes  makes  a  telegraph  oompany  liable  for  special 
damages  oooasioned  by  the  disclosnre  of  the  contents  of  any  private  dispatch 
to  any  person  other  than  to  him  to  whom  it  is  addressed  or  his  agent;  but 
if  the  damage  dlaimed  is  a  loss  of  that  which  might  have  been  obtained, 
depending  on  the  contingency  of  some  expected  action  of  a  third  party  ia 
the  event  of  the  contract  being  carried  ont,  it  is  too  remote  to  be  regarded 
as  within  the  contemplation  of  the  party  breaking  the  oontraot:  See  mono* 
graphio  note  to  WeiUrm  Union  TO.  O9.  w.  Bkmehard^  46  An.  Rep.  496b  491. 
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Gi&ORaiK  SouTHBBN  &  Flobida  Bailboad  Gompa- 
KY  V.  Mbeoantile  Tbust  &  Deposit  Company 
07  Baltimobb,  Tbustbb.  MoTighb  t;.  Maoon 
Construction  Company. 

[  94  Qboboia,  a06L] 

Odsporatiok  db  Faoio,  What  is,  and  PowBBa  or  —  A  corporation, 
though  organised  and  acting  under  an  unconstitutional  charter,  it 
ttin  a  de  facto  oorporation,  and,  aa  tuoh,  is  capable  of  making  con* 
traota,  acquiring  and  owning  property,  and  of  becoming  bound  to  ita 
ereditora  by  all  acta  which  would  have  been  binding  upon  it  had  it 
been  incorporated  under  the  general  state  laws  authorising  the  forma- 
tioa  of  corporations  with  such  powers. 

OoEFOHATiox  DS  Faoxo,  Validitt  ow  Aon  or — Bonds,  Dbbds,  akd 
MosTQAOM  executed  by  a  de  facto  corporation,  though  organised  and 
aeting  under  an  unconstitutional  charter,  are  valid,  not  only  as  against 
the  corporation  itself,  but  also  as  against  any  one  making  a  claim  upon 
its  assets,  whether  as  a  creditor  directly  of  the  corporation,  or  as  a 
creditor  of  its  creditors  or  stockholders,  if  the  general  state  law  author* 
iass  the  formation  of  corporations  having  the  same  rights,  duties,  and 
liabilities  as  those  specified  in  such  charter. 

UmiT — What  is  not — Illustelation. — A  loan  of  eight  hundred  and 
fifty  dollars  for  the  term  of  forty  years  is  not  rendered  usurious  by 
the  lender  taking  a  bond  for  one  thousand  dollars,  bearing  seven  per 
eent  interest  per  annum,  payable  semi-annually — although  it  bears 
interest  from  a  date  previous  to  its  delivery,  and  provides  that^  after 
ninety  days'  default  upon  any  installment  of  interest,  the  whole  of  the 
principal  shall  become  due — if  the  gross  amount  of  interest  for  the  full 
term  would  not  be  equal  to  eight  per  cent  per  annum,  if  a  fair  and  legal 
adjustment  of  the  interest  can  be  made  in  case  the  bond  becomes  due 
before  the  end  of  the  term  because  of  a  default  in  the  payment  of 
interest^  and  if  no  device  or  contrivance  to  cover  up  usury  appears. 

OORPORATIOHS  DB   FaOTO — ^POWSR  TO    Mo&TOAGB  AlTBR-ACQUIBBD    PrOP- 

IRTT. — ^If  there  cannot  lawfully  be  a  corporation  de  jure,  there  cannot 
be  one  de  facto;  but,  if  the  general  state  law  authorizes  the  incorpo- 
ration of  a  railroad,  with  power  to  bind,  by  mortgage  or  trust  deed 
executed  to  secure  bonds  issued  by  it  to  provide  funds  for  constructing 
its  railroad,  future-acquired  property  as  well  as  property  owned  by  it 
at  the  time  of  the  execution  of  the  instrument,  a  corporation  de  facto 
may  do  the  same. 

TkaRB  MAT  BB  ▲  DX  Faoto  Corporatiob  if  there  is  a  law  under  which 
a  corporation  of  the  particular  kind  might  be  formed.  A  corporation 
not  assuming  to  act  without  pretense  of  legal  authority,  but  to  organ* 
iae  according  to  some  law,  is  a  de  facto  corporation,  especially  where 
it  does  practically  what  the  general  state  law  requires,  though  not 
actually  following  it,  or  professing  to  do  so. 

Bailboad  Compakibs— JaBiSDicrioN  to  Forbolosb  Mortoaob  op  Linb 
n  Two  States,  and  to  Sbll  its  Propkrtt. — If  a  railroad,  forming 
a  eontinnous  line,  and  located  partly  in  this  state  and  partly  in  an  ad* 
loiniag  static  is  mortgaged  by  a  corporation,  whether  de  facto  er  de 
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Jure,  of  whioh  the  eonrta  of  this  itato  ha^e  jurisdiction,  the  mortgmgo 
•Qiuisiing  of  a  trast  deed  made  to  eeoore  1>oada  issaed  by  the  oorpora- 
tioo,  a  oourt  of  thia  state  having  jnrisdiotion  oTer  the  corporation  may, 
in  the  exercise  of  its  equitable  powers,  make  a  decree  foreclosing  the 
mortgage,  and  enforce  it  by  directing  a  sale  of  the  entire  railroad  and 
the  assets  of  the  eompany  in  both  states,  and  the  execution  of  a  proper 
oonTeyanee  to  the  purchaser  by  the  receiver,  the  tmstee^  and  the  mort- 
gagor. 
Railroad  Oompaviks — Oon80lidatiov  and  Mobtoagb  ov  Lnri  ni  Two 
States — Ja&isDioTioN'  in  Foebclosu&b  PROOisDiNas— Evidknos. — ^If 
a  railroad  company  incorporated  under  the  laws  of  another  state  is 
oonsolidated  with  a  railroad  company  of  this  state,  whether  a  corpo- 
ration de  facto  or  de  jure,  and  this  consolidated  company  executes  a 
mortgage  upon  its  corporate  property  situated  in  both  states,  and  is 
really  the  party  before  the  court  as  the  mortgagor  in  foreclosure  pro- 
oeedings,  the  jurisdiction  of  the  court  over  the  consolidated  company 
is  the  same  as  it  would  be  over  a  corporation  of  this  state,  and  th« 
truth  of  the  case  as  to  the  real  mortgagor  is  admissible  in  evidence^ 

Equitable  petition.  The  commencement  of  this  liti- 
gation was  a  petition  in  the  nature  of  a  creditor*8  bill  filed, 
by  McTighe  &  Co.  against  Georgia  Southern  &  Florida 
Railroad  Company,  the  Macon  Construction  Company,  and 
others.  A  receiver  of  the  defendant  companies  was  ap» 
pointed,  and  numerous  interventions  were  filed,  among  them 
that  of  the  Mercantile  Trust  A  Deposit  Company  of  Balti- 
more, trustee  for  the  bondholders  of  the  said  railroad  com- 
pany, asking  for  the  foreclosure  of  the  mortgages  given  to 
secure  the  bonds.  This  intervention  was,  by  agreement, 
segregated  from  the  main  case  and  from  the  other  inter- 
ventions, and  tried  separately.  The  railroad  and  construo- 
tion  companies  filed  several  pleas,  which  were  stricken  on 
demurrer  of  the  intervener.  An  amendment  was  filed  by 
McTighe  &  Co.  to  their  petition,  attacking  the  charter  of  the 
railroad  company  upon  the  ground  that  it  was  a  special  en. 
actment  subsequent  to  the  passage  of  the  general  act  for  the 
incorporation  of  railroads,  and  was  void,  and  that  the  bonds 
and  mortgages  to  secure  them,  made  by  the  railroad  com- 
pany, and  held  by  the  trust  and  deposit  company,  were  also 
void.  The  construction  company  was  alleged  to  be  the  real 
owner  of  the  railroad  and  its  property.  It  was  also  alleged 
that  McTighe  &  Co.  had  never  dealt  with  the  railroad  com- 
pany, but  that  all  their  dealing  had  been  with  the  construc- 
tion company  as  owner  of  the  road,  etc.  This  amendment 
was  disallowed.  The  pleas  of  the  construction  company 
were  similar  to  those  of  the  railroad  company,  except  that 
the  former  was  alleged  to  be  the  owner  of  all  the  stook  and 
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property  <tf  the   latter.     These  pleas  were  snbBtantially  ae 
fellowB*.  1.  It  appeared  that  the  general  assembly  had  passed 
i  law  having  uniform  operation  thioaghout  the  state,  provid- 
ing for  the  mcorporation  of  any  and  all  railroad  companies; 
aad,  the  pretended  charter  of  the  railroad  company  having 
been  granted  "by  special  law  subsequent  to  the  passage  of  the 
Seneral  law.  It  vras  contended  that  all  the  acts  of  the  railroad 
company  under  such  special  law,  including  the  borrowing  of 
money  and   the  execution  of  the  bonds  held  by  the  inter- 
venoT  aa  trustee,  or  by  the  persons  represented  by  it,  and  the 
morii^gea  to  be  foreclosed,  were  void,  as  done  without  au- 
thoTiiy  of  law,  and  not  binding  upon  it.     2.  Certain  prop- 
erty of  the  railroad  company  had  been  acquired  by  it  after 
the  execution  of  the  mortgage  sought  to  be  foreclosed,  and  it 
waa  contended  that  such  property  was  free  from  the  lien 
of  the  mortgage,  and  not  covered  thereby.    3.  It  was  con- 
tended that  the  bonds  and   mortgages  were  infected  with 
Dsory.     The   bonds   issued   by  the  railroad  company,  and 
held  by  the  intervener,  or  by  persons  represented  by  it,  con- 
sieted  of  360  bonds  for  $1,000   principal  each,  dated  and 
executed  July  1,  1887,  and  3,060  bonds  for  $1,000  principal 
each,  dated  and  executed  July  24,  1888,  making  an  aggre- 
gate principal  of  $3,420,000,  payable  in  forty  years,  bearing 
interest  from  date  at  the  rate  of  seven  per  cent  per  annum, 
payable  on   January  Ist  and  July  1st  of  each   year,  and 
providing  that  after  90  days  default  upon  any  installment  of 
interest  the  whole  of  the  principal  should  become  due.    As 
a  matter  of  fact  only  $2,907,000  was  loaned  on  the  bonds, 
hot  interest  was  charged  and  received  on  the  entire  $3,420,000, 
at  the  rate  of  seven  per  cent  per  annum;  it  being  stipulated 
in  each  of  the  bonds  that  said  interest  should  be  reserved  and 
paid  on  the  face  or  par  value  thereof^  instead  of  the  amount 
actually  received  for  each  bond.    The  mortgages  sought  to  be 
•   foreclosed,  though  in  fact  deeds  attempting  to  convey  into 
the  intervenor  as  trustee  the  absolute  title  to  the  property 
therein  described,  were  given  to  secure  the  amount  of  such 
bonds  and  interest    It  was  therefore  claimed  that  $513,000 
of  the  $3,420,000,  together  with  the  interest  on  $513,000  from 
the  date  of  the  bonds,  which  interest  was  also  included  in  the 
bonds  and  mortgages,  was  usury;  that  plaintiff's  demand 
should  be  reduced  by  the  sum  of  $513,000,  together  with  in- 
terest thereon,  and  all  interest  paid  on  the  $513,000  in  the 
past|  amounting  to  $189,550;  and  that,  as  the  bonds  were 
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HBurious,  the  deeds  or  instraments  given  to  secure  the  pay* 
nent  were  absolutely  yoid.  It  was  also  claimed  that  inter- 
Mt  was  required  before  the  delivery  of  the  bonds.  The  860 
bonds  were  delivered  January  19,  1888,  and  on  that  day 
$306,000  was  obtained  on  them;  but  interest  was  charged 
and  received  from  January  1,  1888.  The  interest  coupons 
which  matured  on  July  1, 1888,  represented  the  interest  on  the 
bonds  from  January  1,  1888,  to  July  1, 1888,  and  included  the 
interest  for  the  nineteen  days  from  January  1  to  January  19, 
1888.  These  coupons  were  paid  by  the  defendant  in  full,  and 
no  deduction  was  made  for  the  nineteen  days,  nor  was  credit 
for  the  nineteen  days'  interest  allowed  or  contemplated  at  the 
time  of  the  loan  on  January  19, 1888.  The  defendant  having 
contracted  to  pay  interest  from  January  1,  1888,  and  having 
had  the  use  of  the  money  only  from  January  19,  1888,  it  is 
contended  that  the  interest  for  the  nineteen  days  was  improp- 
erly required  of  it,  as  well  as  the  $54,000  taken  and  reserved 
as  discount  in  advance,  both  of  said  sums  being  interest 
charged  and  paid  for  the  first  year  of  each  loan,  and  being 
usury.  The  amount  of  this  interest  so  overcharged  was 
$1,320.  A  similar  claim  was  made  respecting  the  3,060 
bonds.  The  amount  of  interest  or  discount  in  advance 
claimed  to  have  been  taken  as  to  these  bonds  was  $469,000, 
and  the  amount  of  interest  overcharged  for  the  time  between 
the  date  of  issue  and  the  date  of  delivery  was  $19,880.  4.  The 
material  portions  of  the  mortgages  or  deeds  of  trust  in  ques- 
tion, dated  January  3  and  July  24,  1888,  and  introduced  in 
evidence,  were  recitals  that  the  Georgia  Southern  &  Florida 
Railroad  Company,  a  corporation  under  the  laws  of  Georgia, 
was  by  state  authority  authorized  to  consolidate  with  any 
railroad  in  Florida;  that  the  Macon  &  Florida  Air-Line  Com- 
pany, a  railway  corporation  under  the  laws  of  Florida,  had 
like  authority  to  consolidate  with  any  railroad  company 
either  in  or  out  of  Florida;  and  that  the  two  said  companies 
effected  a  consolidation  under  the  name  of  the  Georgia 
Southern  &  Florida  Railway  Company,  and  executed  the 
mortgage  or  deed  of  trust  in  favor  of  the  trustee.  There  were 
further  recitals  as  to  the  resolutions  of  the  board  of  directors, 
thereafter  adopted  and  confirmed  by  the  stockholders,  au- 
thorizing the  issue  of  coupon  bonds  of  $1000  each,  secured  by 
the  mortgage  or  deed  of  trust  covering  the  railroad  from 
Macon  to  Palatka,  Florida,  with  all  its  properties  enumerated, 
eto»    One  provision  among  others  was,  that,  in  default  of  the 
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payment  of  interest  upon  any  of  the  bonds  for  a  certain 
period,  the  whole  principal  sum  secured  by  the  deed  should 
become  due  and  payable,  with  the  right  in  the  trustee  to  sell 
the  property  under  certain  regulations,  or  to  apply  to  any 
court  of  competent  jurisdiction  to  foreclose  the  mortgage,  etc. 
The  intervener  proved  that  the  Macon  and  Florida  Air-line 
wae  incorporated  under  the  laws  of  Florida,  and  that  this 
company  was  consolidated  with  the  other,  as  one  railroad 
company,  operating  a  railroad  from  Macon,  Georgia,  to  Palat- 
ka,  Florida.  Objections  were  made  that  such  evidence  was 
irrelevant  and  illegal,  because  the  court  had  no  jurisdiction 
over  the  railroad  and  other  property  in  Florida,  or  authority 
to  make  any  judgment  concerning  the  same,  but  they  were 
overruled,  and  the  same  ground  of  error  was  assigned  upon 
the  charge  of  the  court,  and  upon  the  decree  entered  on  the 
▼erdict  finding  that  the  mortgages  or  deeds  of  trust  should 
be  foreclosed  on  the  property  in  both  states,  and  making 
directions  for  its  sale. 

Anderson  A  AnderBOfij  for  the  railroad  and  constructioo 
eompanies. 

Hardeman^  DatfU  A  TSimer^  for  McTighe  &  Co. 

Eohe  Smithj  Washington  Dessaf$^  Steed  &  Wimberly^  Bacon 
dt  MiUeTy  8.  A.  Seid,  Gustin,  Guerry  &  Hall,  HiU,  Harris  & 
Bireh,  and  C  L.  Bartlett,  for  the  trustee  and  other  parties. 

*^*  Lumpkin,  J.  The  controlling  questions  presented  in 
these  cases  are  indicated  in  the  headnotes.  How  these  ques- 
tions arose  will  appear  from  an  examination  of  the  reporter's 
•tatement. 

We  have  not  decided,  and  will  not  discuss,  whether  or  not 
a  special  oharter  granted  by  the  general  assembly  to  a  rail- 
road company  after  the  passage  of  the  general  law  for  the 
incorporation  of  railroad  companies  is  unconstitutional,  and 
therefore  void.  Among  many  good  reasons  which  might  be 
stated  for  pursuing  this  course,  and  which  would  doubtless 
be  accepted  as  satisfactory,  we  deem  it  sufficient  to  say  it  is 
not  now  necessary  to  pass  upon  this  question,  it  not  being 
essential  to  a  proper  disposition  of  the  present  cases.  We 
wish  it  distinctly  understood,  however,  that  we  do  not  intend 
in  anything  which  follows  to  intimate  any  opinion  whatever 
upon  this  question,  and  if  any  expression  we  may  use  should 
seem  to  do  so,  it  jnust  not  be  so  construed. 
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1.  If  each  a  charier  is  anconstitutionaly  is  not  a  company 
organized  under  it  at  least  a  de  facto  corporation,  and,  as 
such,  capable  of  making  contracts,  acquiring  and  owning 
propertji  and  of  becoming  bound  to  its  creditors  by  all  acts 
which  would  haye  been  binding  upon  it  had  it  been  duly  in- 
corporated under  the  general  law?  We  entertain  no  doubt 
at  all,  and  will  presently  endeavor  to  show,  that  this  question 
should  be  answered  in  the  *^^  affirmative;  and,  if  so,  it  will 
follow  that  bonds,  deeds  and  mortgages  executed  by  the  de 
facto  corporation  are  valid,  not  only  as  against  the  corpora- 
tion itself,  but  also  as  against  any  one  making  a  claim  upon 
its  assets,  whether  as  a  creditor  directly  of  the  corporation 
or  as  a  creditor  of  its  creditors  or  stockholders.  It  is  too  well 
settled,  both  upon  principle  and  authority,  to  require  argu- 
menty  that  neither  a  de  facto  corporation,  nor  those  that 
recognise  and  deal  directly  with  it  as  a  corporation,  will  be 
heard  to  deny  its  rightful  corporate  existence;  and  there  is 
no  good  reason  for  applying  a  different  rule  to  one  claiming 
assets  of  a  de  facto  corporation  acquired  solely  in  the  exercise 
of  corporate  functions,  but  for  the  assumption  of  which  there 
would  have  been  no  company  of  any  kind,  and,  of  course,  no 
assets.  Nor  is  it  at  all  material  whether  the  claim  be  made 
directly  or  indirectly.  Whatever  may  be  the  manner  in 
which  it  is  presented,  if  the  assets  sought  to  be  reached  were 
in  fact  assets  of  a  de  facto  corporatioui  the  very  act  of  making 
the  claim  puts  the  claimant  in  the  same  legal  attitude  as  a 
direct  creditor  of  the  corporation;  for  such  claimant  has  no 
greater  right  in  the  premises  than  his  debtor,  of  whose  rights 
he  seeks  to  get  the  benefit,  and  consequently  can  no  more  dis- 
pute the  existence  of  the  corporation  than  could  the  latter. 
So  far,  therefore,  as  the  parties  to  this  record  are  concerned| 
we  have  only  to  show  that  railroad  companies  operating  in 
Qeorgia  under  special  legistative  charters  granted  after  the 
passage  of  the  general  law  referred  to,  are  at  least  corpora- 
tions de  facto. 

The  fact  that  this  very  law  was  in  force  at  the  time  the 
railroad  companies  involved  in  the  present  litigation  obtained 
their  special  charters,  makes  it  absolutely  certain  that,  even 
if  these  charters  are  mere  nullities,  lawful  and  valid  charters 
might  have  been  obtained  for  just  such  companies.  In  other 
words,  there  was  beyond  doubt  legal  authority  in  this  state 
for  incorporating  railroad  *'^  companies  with  substantially 
the  same  rights,  powers,  duties  and  liabilities  as  those  speoi* 
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fled  in  the  special  charters.  This  is  a  most  important  fac^ 
far  where  there  cannot  lawfully  be  a  corporation  de  jure  there 
eannoi  be  one  de  facta  This  was  distinctly  ruled  in  Evemon 
T.  EUingaon^  67  Wis.  634.  ^  If  an  organization  is  completed 
when  there  is  no  law,  or  an  unconstitutional  law,  authorising 
such  organisation  as  a  corporation,  '*  one  who  contracted  with 
the  organisation  is  not  estopped  from  denying  its  corporate 
existence:  HeaHon  y.  Cincinnati^  etc.  R.  R.  Co.^  16  Ind.  276; 
79  Am.  Dea  480.  See,  also,  Snyder  t.  Siudebaker^  19  Ind. 
462;  81  Am.  Dec  415,  and  cases  there  cited.  In  8t  Iatom  etc. 
AMan.  T.  Henneasy^  11  Mo.  App.  555,  it  was  held,  that  one  who 
had  subscribed  for  stock  in  a  supposed  corporation  prohibited 
by  the  state  constitution  was  not  estopped  from  denying  its 
lawful  existence.  *'  Corporations  cannot  exist  except  by  force 
of  express  law.  A  society  that  cannot  be  incorporated  be- 
cause organized  to  resist  the  enforcement  of  laws,  cannot  sue 
in  its  society  name  for  the  collection  of  a  debt''  Detroit 
8ckuetz&n  Bwid  v.  Detroit  Agitatione  Verein^  44  Mich.  818;  88 
Am.  Rep.  270.  ^  A  corporation  organized  under  a  void  law 
cannot  enforce  a  mortgage  made  to  it;  but  if  not  organized  for 
an  unlawful  purpose,  a  receiver  for  it  can  demand  in  equity 
an  accounting  for  the  debt  purporting  to  be  secured  thereby": 
Burton  t.  Sehildbach^  45  Mich.  504.  *'  A  corporation  de  facto 
cannot  exist  in  the  absence  of  a  law  authorizing  its  organiza- 
tion; and,  in  such  a  case,  the  carrying  on  of  the  business  in 
the  corporate  name  is  no  evidence  of  user  which  can  be  con- 
sidered in  aid  of  corporate  existence":  Eaton  y.  Walker^  76 
Mich.  579.  In  this  connection  see,  also,  ScoviUy.  Thayer,  106 
U.S.  143, and  Norton  v.  Shelby  County,  118  U.  8.  425.  One  of 
the  headnotes  in  the  latter  case  is  as  follows:  **  An  unconsti- 
tutional act  is  not  a  law;  it  confers  no  rights;  it  imposes  no 
duties;  *'*  it  affords  no  protection;  it  creates  nooflSce;  it  is, 
in  legal  contemplation,  as  inoperative  as  though  it  had  never 
been  passed'';  and,  accordingly,  it  was  held  that  the  acts  of 
a  person  assuming  to  perform  the  duties  of  an  office  which 
was  created  by  an  unconstitutional  law,  and  therefore  hav* 
ing  no  de  jure  existence,  were  utterly  void. 

We  may  assume,  without  further  citation  of  authorities^ 
and  without  attempting  any  argument  on  the  subject,  that 
where  the  existence  of  a  corporation  of  a  given  kind  is  posi- 
tively forbidden  by  law,  or  where  there  is  no  valid,  constitu- 
tional law  autborisiog  the  creation  of  such  a  corporation,  it 
cannot  exist  even  as  a  corporation  de  facta    The  rule  thus 
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stated  does  not,  by  any  means,  however,  negative  the  sound* 
ness  of  the  proposition  that  an  organization  assuming  to  be  a 
oorporation  de  jure,  but  for  sufficient  reasons  not  so  in  fact,  may 
be  a  corporation  de  facto  when  it  is  of  such  a  character  that  it 
could,  under  existing  laws,  have  full  and  complete  corporate 
being  and  powers.  The  doctrine  is  thus  broadly  stated  in  8ni» 
det^s  Sons  Co.  v.  Troy^  91  Ala.  224, 24  Am.  St.  Rep.  887:  "  A  cor- 
poration de  facto  exists  when,  from  irregularity  or  defect  in 
the  organization  or  constitution,  or  from  some  omission  to  com- 
ply with  conditions  precedent,  a  corporation  de  jure  is  not 
created,  but  there  has  been  a  colorable  compliance  with  the 
requirements  of  some  law  under  which  an  association  might 
lawfully  be  incorporated  for  the  purpose  and  with  the  powers 
assumed,  and  a  user  of  the  rights  claimed  to  be  conferred  by 
the  law;  that  is,  when  there  is  an  organization  with  color  of 
law,  and  the  exercise  of  corporate  franchises  and  functions.** 
In  Stout  Y.  Zulickj  48  N.  J.  L.  601,  it  is  said:  ''Where  it  is 
shown  that  there  is  a  charter  or  a  law  under  which  a  cor- 
poration, with  the  powers  assumed,  might  lawfully  be  in* 
corporated,  and  there  is  a  colorable  compliance  with  the 
requirements  of  the  charter  or  law,  and  a  user  of  the  rights 
*^^  claimed  under  the  charter  or  law,  the  existence  of  a  cor- 
poration de  facto  is  established.  The  supreme  court  of  Illinois, 
in  McCarthy  t.  Lavasche,  89  111.  270,  81  Am.  Rep.  83,  held, 
in  substance,  that  even  where  a  corporation  has  been  formed 
under  a  charter  which  is  unconstitutional  and  void,  the 
stockholders  would  be  estopped  from  urging  this  fact  in  order 
to  defeat  the  collection  of  a  bona  fide  debt  against  the  corpo- 
ration which  a  creditor  is  seeking  to  enforce  under  a  provision 
of  the  charter  making  the  stockholders  liable  individually. 
And  see  Hudson  v.  Oreen  HiU  Seminary  Corp.y  113  111.  618, 
as  to  what  will  constitute  proof  of  the  existence  of  a  de  facto 
corporation.  '^  A  de  facto  corporation,  that  by  regularity  of 
proceeding  might  be  one  de  jure,  can  sue  and  be  sued;  and  a 
party  who  contracts  with  such  corporation,  while  it  is  acting 
under  its  de  facto  organization,  is  estopped,  in  a  suit  on  such 
contract,  from  denying  such  organization  at  the  date  of  the 
contract":  Heasion  v.  Cincinnati  etc.  R.  R.  Co.^  16  Ind.  276; 
79  Am.  Dec.  430.  The  case  of  East  Norway  Lake  etc.  Church 
T.  Froislie^  37  Minn.  447,  is  strongly  in  support  of  the  propo- 
sition that  there  may  be  a  de  facto  corporation  where  there  ia 
a  law  under  which  a  corporation  of  the  particular  kind  might 
be  formed;  and  the  decision  seems  to  have  been  made  irre- 


Aug.  1894.]    GsoBGiA  S.  A  F.  R.  R.  Co.  v.  M.  T.  &  D.  Co.    161 

spectiTe  of  the  question  whether,  in  prganizing  the  corporation^ 
there  was  an  attempt  to  comply  with  the  requisite  legal  forms 
or  not.  This  case  also  holds  that  no  private  person  will  be 
aUowed  to  attack  collaterally  the  regularity  of  the  organiza* 
tion  of  such  corporation.  *'  A  party  is  estopped  to  deny  the 
existence  of  a  corporation  at  the  time  he  contracted  with  it 
as  such,  if  the  corporation  could  constitutionally  exist": 
BroohviUe  etc.  Turnpike  Co.  v.  McCarty,  8  Ind.  892;  66  Am. 
Dec.  768.  In  Missouri  it  had  been  held  that  eyen  where  a 
corporation  is  organized  under  a  special  charter,  void  because 
of  a  constitutional  provision  for  incorporation  by  general  law, 
a  private  party  cannot  *^®  question  its  rightful  existence 
whea  it  is  recognized  by  the  state,  the  latter  alone  being 
allowed  to  raise  the  question:  St.  Louis  y.  Shields^  62  Mo. 
247.  We  find  the  following  in  Central  etc.  Assn.  y.  Alabama 
GM  lAJe  Ins.  Co.,  70  Ala.  120:  ''  When  an  association  of 
persons  is  foand  in  the  exercise  and  user  of  corporate  Iran* 
chiaes,  under  color  of  legal  organization,  their  existence  aa  a 
corporation  cannot  be  inquired  into  collaterally;  if  the  state 
acquiesces  in  the  usurpation  individuals  cannot  complain." 
The  general  rule  that  private  persons  will  not  be  allowed  to 
attack  collaterally  the  validity  of  a  de  facto  corporation  is 
supported  by  many  authorities,  among  which  may  be  men* 
Uoned:  SUnU  v.  Zulickj  48  N.  J.  L.  601,  and  cases  there  cited 
in  note;  Duggan  y.  Colorado  etc.  Co.<t  11  Col.  113,  and  cases 
cited;  Tar  River  Nat.  Co.  v.  Neal,  8  Hawks,  620;  Haeselman 
▼.  VhiUd  Siatee  Mortgage  Co.^  97  Ind.  865,  and  authorities 
cited. 

In  addition  to  the  numerous  cases  above  noticed,  we  have 
examined  a  very  large  number  of  others  decided  in  states 
ether  than  our  own,  many  of  which  are  more  or  less  pertinent 
to  the  question  in  hand.  In  some  there  are  expressions  and 
mlings  not  entirely  in  harmony  with  the  conclusion  we  have 
reached,  but  we  think  we  have  settled  upon  and  announced 
the  true  law.  Before  concluding  this  division  of  the  present 
epinion,  we  will  briefly  refer  to  a  few  of  our  own  cases  which 
•opport  the  doctrine  here  laid  down:  McDougald  v.  Bellamy^ 
U  Ga.411,  recognizes  the  rule  that  a  corporation,  though 
unlawfully  organised,  is  so  far  a  valid  corporation  as  to 
i&ake  it  liable  to  creditors  for  its  own  acts:  See,  also,  Georgia 
'«  Co.  v.  PorUr^  70  Ga.  637.  In  Planters^  etc.  Bank  v.  Pudgett^ 
t9Ga.  159,  it  was  held  that,  although  a  charter  granted  by 
the  superior  court  to  a  manufacturing  company  was  void,  one 
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who  dealt  with  the  company  as  a  corporation  '^*  oould 
not  deny  its  corporate  existence.  Where  one  corporation 
has  dealt  with  another  company  as  a  corporation,  recognizing 
it  as  such,  the  first  corporation  is  estopped  from  denying  the 
existence  of  the  second:  Imhoden  v.  Etowah  etc,  Min,  Co,^  70 
Ga,  86.  On  page  107  Chief  Justice  Jackson  says:  "This 
court,  as  indeed  all  civilized  courts,  has  ruled  that  such 
recognition  of  a  being — even  of  an  artificial  being — will  stop 
the  mouth  of  any  other  being,  natural  or  artificial,  from  deny* 
ing,  in  a  case  growing  out  of  such  recognition,  that  the  being 
thus  recognized  ever  had  being.  See,  in  this  connection,  Letter 
▼.  Georgia  etc.  Ry.  Co.^  90  Ga.  802. 

Our  decision  is  not  based  upon  the  idea  that  the  organiza- 
tion of  these  railroad  companies  uiuler  unconstitutional  char* 
ters  would  make  them  de  facto  corporations!  but  upon  the 
idea  that,  the  purpose  for  which  they  were  organized  being 
lawful  and  proper  if  they  had  obtained  charters  under  the 
general  law  and  organized  under  them,  which  they  might 
have  done,  they  would,  in  substance,  have  done  what  they 
actually  did;  that  is,  they  would  have  observed  about  the 
same  forms  and  requirements  in  the  one  case  as  in  the  other. 
They  undoubtedly  attempted  to  organize  according  to  some 
law,  and  did  not  set  up  to  be  corporations  without  pretense 
of  legal  authority.  If  the  laws  under  which  they  proceeded 
were  not  good,  they  may,  in  our  judgment,  avail  themselves 
of  the  existence  of  the  general  law  on  our  statute  book,  and 
of  its  terms,  at  least  so  far  as  to  enable  them  to  be  regarded 
as  de  facto  corporations,  because  they  have  done  practically 
what  that  general  law  required,  though  not  actually  follow- 
ing it  nor  professing  to  do  so. 

2.  No  question  was  raised  as  to  the  power  of  either  of  the 
railroad  companies,  under  its  special  charter,  to  embrace  in 
a  mortgage  property  acquired  after  the  execution  of  the  mort- 
gage. The  right  to  mortgage  "future  •*•  acquired  prop- 
erty" was  denied  solely  on  the  ground  that  these  companies, 
being  without  legal  charters,  had  no  charter  power  for  so 
doing,  and  that  there  was  no  other  source  from  which  such 
right  could  be  lawfully  derived.  While  it  is  true  that  sec- 
tion 1954  of  the  code  in  efiect  restricts  (except  as  to  stocks 
of  goods  or  other  things  in  bulk,  but  changing  in  specifics) 
the  property  which  a  mortgage  may  embrace  to  that  **in 
possession,  or  to  which  the  mortgagor  has  the  right  of  posses- 
sioQt''  it  is  also  true  that  the  general  law  of  this  state  lor 
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incorporating  railroad  companies  expressly  provides  that  a 
company  created  thereunder  may,  by  mortgage  or  trust  deed 
executed  to  secure  bonds  issued  to  provide  funds  for  cod* 
Btmcting  its  railroad,  bind  property  acquired  after  the  execu* 
tioQ  of  the  instrument  If  we  have  succeeded  in  showing 
that  these  railroad  companies,  supposing  their  special  char* 
ters  to  be  void,  are  de  facto  corporations  because  of  the  exist- 
ence of  the  general  law,  it  would  seem  that  they  could  make 
any  contracts  authorized  by  that  law,  and  become  bound  by 
such  contracts  to  those  with  whom  the  same  were  made.  As 
a  practical  proposition,  it  is  well  known  that  most,  if  not  all, 
of  the  railroads  of  any  length  in  the  United  States  which 
have  been  built  for  years  past,  have  been  constructed  by 
issuing,  in  advance,  bonds  upon  their  entire  lines,  including 
the  unbuilt  portions  as  well  as  those  already  constructed,  with 
mortgages  to  secure  the  bonds  covering  the  whole.  If  a  de 
facto  railroad  company  is  a  corporation  for  any  purpose  at 
all,  it  ouglit,  on  general  principles,  to  have  the  power  to 
mortgage  **  future  acquired  property,"  and  this  seems  to  be 
the  doctrine  very  generally  recognized  by  the  courts.  Upon 
this  question  see:  Wright  v.  Bircher,  72  Mo.  179;  37  Am. 
Rep.  433;  City  of  Quincy  v.  Chicago  etc.  R.  R.  Co,y  94  111. 
537;  Wade  v.  Chicago  etc.  R.  R.  Co.,  149  U.  8.  327;  Williama 
V,  Winsor^  12  R.  I.  9;  »*  Branch  v.  Atlantic  etc.  R.  R.  Co., 
8  Woods,  630;  Seymour  v.  Canandaigua  etc.  R.  R.  Co.,  25 
Barb.  284;  Holroyd  v.  Marshall,  10  H.  L.  Cas.  191.  And 
these  citations  might  be  indefinitely  multiplied. 

3.  The  third  headnote  expresses  the  views  we  entertain  of 
the  usury  question  presented.  A  calculation  will  show  that 
if  the  bonds  ran  to  full  maturity,  as  contemplated,  the  lender 
of  the  money  would  not  receive,  in  the  aggregate,  as  much  aa 
8  per  cent  per  annum  for  the  use  of  the  money,  although  at 
the  beginning  he  put  out  on  each  bond  only  $850,  and  at  the 
end  received  $1,000.  The  $150  added  to  the  6  per  cent  in- 
terest annually  received  would  not  amount  to  as  much  as  8 
per  cent  per  annum  on  $850  for  the  full  term.  That  the 
bonds  by  their  terms  bore  interest  from  a  date  previous  to 
their  delivery  makes  no  difference,  because,  notwithstanding 
this  fact,  the  gross  amount  of  interest  for  the  full  term  would 
not  have  been  equal  to  8  per  cent  per  annum.  So  the  origi- 
Dal  contract,  if  the  bonds  ran  forty  years,  was  not  usurious; 
and  it  does  not  appear  that  they  contained  any  stipulation 
which  would  prevent  a  fair  and   legal  adjustment  of  th« 
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interest  between  the  parties  in  case  the  bonds  became  due 
earlier  because  of  a  default  in  paying  interest  Nor  does  it 
appear  that,  in  providing  for  the  maturity  of  the  bonds  in 
case  of  such  default,  there  was  any  device  or  contrivance  to 
cover  up  usury. 

The  above  is  applicable  if  the  railroad  company  issued  the 
bonds  and  borrowed  money  directly  on  them.  If  that  com- 
pany delivered  the  bonds  to  the  construction  company  under 
a  contract  with  it,  the  latter,  of  course,  had  a  right  to  sell 
them  at  any  discount  it  pleased,  and  there  would  be  no  usury 
in  such  a  transaction. 

4.  Had  the  decree  foreclosing  the  mortgage  on  the  Oeorgia 
43outhern  &  Florida  Bailroad  Company  and  directing  a  sale 
of  all  its  property  in  both  states  been  made  by  a  court  of  the 
TJnited  States  its  validity  could  •**  hardly  be  doubted. 
The  following  federal  cases  are  conclusive  upon  this  ques- 
tion, and  we  are  confident  there  are  others  to  the  same  effect: 
Jiandolpk  V.  Wilmington  etc.  R.  B.  Co.^  11  Phila.  502;  Blacl> 
hum  V.  Selma  etc,  R.  R,  Co.j  2  Flipp.  525;  Wilmer  v.  Atlanta 
etc.  Ry.  Co.,  2  Woods,  409,  447;  Mullerv.  Dows,  94  U.  S.  444. 
The  opinion  of  Mr.  Justice  Strong,  in  the  case  last  cited,  is 
so  clear  and  pertinent,  we  feel  justified  in  making  copious 
extracts  from  it:  **  If  such  a  foreclosure  and  sale  cannot  be 
made  of  a  railroad  which  crosses  a  state  line  and  is  within 
two  states,  when  the  entire  line  is  subject  to  one  mortgage,  it 
is  certainly  to  be  regretted,  and  to  hold  that  it  cannot  be 
would  be  disastrous,  not  only  to  the  companies  that  own  the 
road,  but  to  the  holders  of  bonds  secured  by  the  mortgage. 
Multitudes  of  bridges  span  navigable  streams  in  the  United 
States,  streams  tha^  are  boundaries  of  two  states.  These 
bridges  are  often  mortgaged.  Can  it  be  that  they  cannot  be 
sold  as  entireties  by  the  decree  of  a  court  which  has  jurisdic- 
tion of  the  mortgagors?  A  vast  number  of  railroads,  partly 
in  one  state  and  partly  in  an  adjoining  state,  forming  con- 
tinuous lines,  have  been  constructed  by  consolidated  com- 
panies, and  mortgaged  as  entireties.  It  would  be  safe  to  say 
that  more  than  one  hundred  millions  of  dollars  have  been 
invested  on  the  faith  of  such  mortgages.  In  many  cases, 
these  investments  are  sufficiently  insecure  at  the  best.  But 
if  the  railroad,  under  legal  process,  can  be  only  sold  in  frag- 
ments; if,  as  in  this  case,  where  the  mortgage  is  upon  the 
whole  line  and  includes  the  franchises  of  the  corporation 
which  made  the  mortgage,  the  decree  of  foreclosure  and  sak 
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can  reach  only  the  part  of  the  road  which  is  within  the  8tate» 
it  is  plain  that  the  property  must  be  comparatively  worthless 
at  the  sale.  A  part  of  a  railroad  may  be  of  little  value  when 
its  ownership  is  severed  from  the  ownership  of  another  part» 
And  the  *"  franchise  of  the  company  is  not  capable  of 
division.*'  The  learned  justice  further  says  that  it  is  "  un» 
doubtedly  a  recognized  doctrine  that  a  court  of  equity,  sitting^ 
in  a  state  and  having  jurisdiction  of  the  person,  may  decree 
a  conveyance  by  him  of  land  in  another  state,  and  may  en- 
force the  decree  by  process  against  the  defendant  True,  it 
cannot  send  its  process  into  that  other  state,  nor  can  it  deliver 
possession  of  land  in  another  jurisdiction,  but  it  can  com-^ 
mand  and  enforce  a  transfer  of  the  title.  And  there  seems  to 
be  DO  reason  why  it  cannot,  in  a  proper  case,  effect  the  trans-^ 
fer  by  the  agency  of  the  trustees,  when  they  are  complainants. 
In  McElraih  v.  Pittsburg  etc.  B.  R.  Co.,  55  Pa.  St  189— a  bill  for 
foreclosure  of  a  mortgage — in  which  it  appeared  that  a  rail- 
road company,  whose  road  was  partly  in  Pennsylvania  and 
partly  in  West  Virginia,  had  mortgaged  all  their  rights  in  the 
whole  road,  the  court  decreed  that  the  trustee  who  had  brought 
the  suit,  being  within  its  jurisdiction,  should  sell  and  convey 
all  the  mortgaged  property,  as  well  that  in  the  state  of  West 
Virginia  as  that  in  Pennsylvania.  This  case  is  directly  in 
point,  and  tends  to  justify  the  decree  made  in  the  present 
case.  The  mortgagors  here  were  within  the  jurisdiction  of 
the  court  So  were  the  trustees  of  the  mortgage.  It  was  at 
the  instance  of  the  latter  the  master  was  ordered  to  make 
the  sale.  The  court  might  have  ordered  the  trustee  to  make 
it  The  mortgagors  who  were  foreclosed  were  enjoined  against 
claiming  property  after  the  master's  sale,  and  directed  to 
make  a  deed  to  the  purchaser  in  further  assurance.  And 
the  court  can  direct  the  trustees  to  make  a  deed  to  the  pur- 
chaser in  confirmation  of  the  sale.  We  cannot,  therefore, 
declare  void  the  decree  which  was  made." 

The  remaining  question  is.  Can  a  state  court,  in  a  case  of 
the  kind  now  under  consideration,  with  all  the  parties  at 
interest  before  it  and  having  jurisdiction  of  the  "^  corpora* 
tioD,  decree  a  foreclosure  and  direct  a  sale  of  the  entire  rail- 
road and  the  assets  of  the  company  in  both  states?  We  think 
that,  taking  the  precautions  and  following  the  course  indi* 
cated  in  the  head  note,  it  can.  The  leading  case  in  support 
of  this  proposition  is  that  of  MeElrath  v.  Pittsburg  etc,  R.  IL 
Co^  55  Pa.  St  189,  mentioned  by  Mr.  Justice  Strong.    It  is. 
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for  our  purpose,  squarely  in  point;  and  the  fact  that  it  was 
oited  approvingly  in  a  case  decided  by  the  supreme  court  of 
the  United  States  makes  it  a  very  strong  authority.  It 
would  therefore  seem  immaterial  whether  the  jurisdiction 
in  question  is  exercised  by  a  state  or  a  federal  court  We 
deem  it  unnecessary  to  say  more  on  this  subject,  except  to 
cite  the  following  authorities,  which,  to  a  greater  or  less  ex- 
tent, sustain  the  conclusion  we  have  reached:  Mead  v.  New 
York  etc,  R,  R.  Oo,^  45  Conn.  199;  Hand  y.  Savannah  etc.  R,  2ZL 
Co.,  12  S.  C.  814;  Wood  v.  Ooodwin,49  Me.  260;  77  Am.  Deo. 
259;  8  Wood's  Railway  Law,  sec.  474;  Jones  on  Railroads, 
sees.  413,  414. 

If  the  foregoing  views  are  sound  it  follows,  of  course,  that 
in  admitting  the  evidence  referred  to  in  the  headnote,  no 
error  was  committed  by  our  gifted  brother  Gamble,  of  the 
circuit  bench,  who  handled  with  great  skill  these  important 
and  somewhat  complicated  cases. 

Judgment  aflSrmed.  __^_^ 

Corporation  dk  Facto,  What  n.— A  body  is  regarded  u  a  de  faoto  oor- 
poratioii  only  where  there  has  been  an  effort  to  conform  to  the  forms  of  law 
in  establishing  a  corporation,  and  some  formal  defect  exists  merely  as  to 
the  mode  of  complying  with  the  law,  and  the  body  is  dealt  with  and  acts  as 
a  corporation:  Allen  v.  Long,  80  Tex.  261;  26  Am.  St.  Rep.  735,  and  note. 
Where  there  is  no  corporation  de  jare  there  cannot  be  a  corporation  de  facto^ 
unless  the  alleged  corporation  has  at  least  attempted  to  do  some  corporate 
act  or  to  exercise  some  corporate  power.  To  give  a  body  of  men  the  statoa 
of  a  de  facto  corporation  there  must  have  been  an  apparent  attempt  on  their 
part  to  perfect  a  corporate  organization  under  statutory  authority,  and  a 
Qser  of  corporate  powers  pursuant  to  such  attempted  organization.  If  these 
conditions  are  satisfied  it  is  not  necessary  that  there  should  be  a  full,  or  even 
a  substantial  compliance  with  the  provisions  of  the  law:  Martin  v.  Deeiz^ 
102  Oal.  65;  41  Am.  St.  Rep.  151,  and  note. 

Corporations— Railroad  Companies — Mortgagbs.— A  corporation  has 
power  to  mortgage  its  realty:  Gordon  v.  Pi^eston,  1  Watts,  385;  26  Am. 
Deo.  75,  and  note.  If  part  of  a  railroad  is  in  one  state  and  part  of  it  in 
another,  and  it  sought  to  redeem  from  a  mortgage  embracing  the  whole  rail- 
road in  both  states,  the  plaintiff  must  redeem  the  whole  if  any:  W§od  r. 
Ooodwi/it  49  Me.  260;  77  Am.  Dec.  259;  whether  there  are  two  distinct  oor^ 
paratious  or  one  only,  under  the  charters  granted  by  the  two  legislatures; 
8ee  the  case  last  cited. 

Railroad  Companies— Charters  Granted  bt  two  States — CoitaoLi- 
DATION  OF  Corporation. — A  charter  granted  by  two  states  to  a  company 
to  construct  a  railroad  is  not  only  a  contract  with  the  company  but  a  com- 
pact between  the  states.  It  is  to  be  liberally  construed  with  reference  to  its 
objects.  Like  a  treaty  it  is  the  law  of  the  contracting  states,  not  being 
subject  to  interpretation  by  the  local  usages  of  either.  The  same  construo* 
tion  most  be  made  in  both:  Cleveland  etc  H,  H  Co,  v.  Speer,  66  Pa.  St.  326t 


Aag.  1894.]     Mathis  v.  \V£st£bn  Union  T£l.  Co.  167 

M  Am.  Deo.  81.  In  aome  jurisdictions  the  consolidation  of  railroad  eom* 
puiiee  ia  authorized  only  where  the  lines  consolidated  will  form  one  con- 
tinnooa  railroad:  Stale  r.  Atchimm  tie.  B,  B.  Co.,  24  Neh.  143;  8  Am.  81 
Bepu  164.  But  when  the  legislature  aathoriiea  the  consolidation  of  two  or 
■Kve  railway  oompaoiea,  the  consolidated  company  snoceeds  to  the  prop- 
erty of  each  of  the  companies  held  by  it  before  the  consolidation:  Loui$9ilU 
He  R9.  Go^  ▼.  Blifihe,  69  Miss.  939;  30  Am.  St  Rep.  699,  and  note. 

Usury. — ^In  determining  whether  a  oon tract  is  nsnrions  the  intent  to  take 
erreeerre  more  than  lawful  interest  mast  be  considered:  FaiU  ▼.  United 
Siaie»  etc.  Bldg.  Go.,  97  Ala.  417;  38  Am.  St  Bep.  194.  Usury  oaunot  be 
imputed  to  the  reeenring  and  receiving  in  advance  the  highest  lawful  rate 
ef  iuterarts  Vahilerg  r.  KeaUm,  61  Ark.  634;  14  Am.  St  Sep.  78L 
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[M  QioBeiA*  tts.] 

Tiua&ATB  CoMPAHm— PuBuo  PouoT— OBjiof  Of  dfATora  iMPosnro 
PuAi/rr. — A  statute  imposing  a  penalty  upon  telegraphie  oompauiee 
for  default  in  the  transmission  or  delivery  of  messages  is  based  upon 
public  policy,  the  object  of  which  is  to  quicken  the  diligence  of  these 
eompanies  in  the  performance  of  their  duties  to  the  public. 

TBiBomAFH  CoMPAKisB— DAiiiiaBS — PxNALTT.— A  claim  against  a  telegraph 
oompany  for  damages,  and  »  claim  against  it  for  a  statutory  penalty* 
are  separate  and  distinct 

TkLSGSAPB  CoMPAiiiss — LiABiLiTT  OF  FOR  Statotobt  Psnaltt.— Notwith- 
standing a  stipulation  printed  upon  a  blank  on  which  a  telegraph  mes* 
sage  is  sent^  that  "the  company  will  not  be  liable  for  damages  or 
statutory  penalties  in  any  case  where  the  claim  is  not  presented  in 
writing  within  sixty  days  after  the  message  is  filed  with  the  company 
for  transmission,"  the  oompany  is  liable  for  a  statutory  penalty  though 
the  claim  for  it  is  not  presented  within  such  time. 

Ckaqraph  CompamiRs—Usb  of  Blanks— Penalty  Cladsx.— A  telegraph 
company  eannot  require  a  cnstomer  to  use  a  blank  with  a  stipulation 
upon  it  exempting  the  company  from  liability  for  a  statutory  penalty, 
and  his  voluntary  use  of  it  is  not  binding  on  him.  The  matter  is  not  a 
subject  of  contract  between  the  parties,  and  any  agreement  between 
them  tending  to  defeat  such  penalty  is  void. 

Action  for  a  statutory  penalty.  The  case  turned  upon  the 
question  as  to  whether  the  company  was  relieved  from  the 
penalty  by  reason  of  no  claim  having  been  presented  within 
the  time  prescribed  by  the  stipulation  on  the  blank  upon 
which  the  message  was  sent.  There  was  a  finding  in  favor 
of  the  company. 

TF.  T,  Lane,  Hardeman^  DavU  A  Turner^  and  James  Dodiom 
4k  Son,  for  the  plaintiff. 

Qusiirij  Guerry  &  HaU^  for  the  defendant. 
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***  Lumpkin,  J.  Mathis  brought  an  action  against  the 
telegraph  company  for  the  statutory  penalty.  The  blank 
upon  which  his  message  was  written  had  printed  upon  it  the 
following  stipulation:  ''The  company  will  not  be  liable  for 
damages  or  statutory  penalties  in  anj^'  case  where  the  claim 
is  not  presented  in  writing  within  sixty  days  after  the  mes- 
sage is  filed  with  the  company  for  transmission."  The  only 
question  presented  for  our  determination  is,  Whether  or  not 
the  company  is  relieved  from  the  penalty  in  a  case  where  the 
claim  for  it  was  not  presented  within  the  time  prescribed  by 
this  stipulation?  The  court  below  adjudicated  in  favor  of 
the  telegraph  company  upon  this  question,  and  the  majority 
of  the  court  are  of  the  opinion  that  this  judgment  was  erro- 
neous. 

In  Hai  y.  Western  Union  Tel  Co.,  85  Ga.  425,  21  Am.  St. 
Rep.  166,  it  was  held  that  a  stipulation  on  a  blank  upon 
which  a  telegraphic  message  was  written,  to  the  effect  that  the 
company  would  not  be  liable  for  damages  in  any  case  where 
the  claim  was  not  presented  within  sixty  days  after  sending  the 
message,  was  a  reasonable  regulation,  and  therefore  obligatory 
upon  the  sender.  But  in  Western  Union  Tel.  Co.  v.  James^  90 
Ga.  254,  it  was  held  that  the  contractual  limitation  of  sixty 
days  for  presenting  a  claim  for  damages  against  a  telegraph 
company  did  not  apply  to  the  statutory  penalty.  To  the 
same  effect,  see  Western  Union  Tel.  Co.  v.  Cooledge^  86  6a. 
104.  Thus  it  has  been  settled  that  a  claim  for  damages  and 
a  claim  for  the  penalty  are  separate  and  distinct  things.  In 
none  of  the  cases  above  mentioned,  however,,  was  the  question 
presented  in  the  case  at  bar  made  or  passed  upon.  The 
identical  question  arose  and  was  decided  in  Western  Union 
Tel.  Co.  V.  JoneSy  95  Ind.  228,  48  Am.  Rep.  713,  in  which  it 
was  held  by  the  supreme  court  of  Indiana  that  a  telegraph 
company  may  lawfully  contract  that  a  '^^  claim  for  a  stat- 
utory penalty  shall  be  made  within  a  reasonable  time,  and 
that  in  the  absence  of  special  circumstances  sixty  days  is 
not  unreasonable.  The  Missouri  court  of  appeals,  in  Mont' 
gomery  v.  Western  Union  Tel.  Co.y  50  Mo.  App.  591,  decided 
that  the  terms  ''any  claim,"  in  a  telegraph  message  blank, 
included  a  statutory  penalty;  and  in  the  same  case  it  was 
held  that  a  stipulation  in  such  a  blank  that  the  company 
would  not  be  liable  for  damages  unless  the  claim  therefor 
was  made  in  writing  and  presented  to  the  company  within 
sixty  days  after  receipt  of  the  message,  would  protect  the 
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oompany  from  liability  for  the  statutory  penaltyi  where  no 
claim  had  been  presented  by  the  plaintiff  and  his  action  waa 
ioBtitated  more  than  aixty  days  after  delivery  of  the  message 
to  the  company. 

We  cannot  follow  these  courts  in  the  conclusions  above 
aoDonnced*  Our  statute  imposing  a  penalty  upon  telegraphio 
companies  for  default  in  the  transmission  or  delivery  of  mes- 
Bsges  is  based  npon  public  policy,  the  object  of  which  is  to 
qoicken  the  diligence  of  these  companies  in  the  performance 
of  their  duties  to  the  public.  This  policy  cannot  be  annulled 
or  defeated  by  mere  regulations  adopted  by  a  telegraph  com- 
pany, or  by  stipulations  printed  upon  its  blanks  in  pursuance 
of  such  regulations.  The  company  has  no  right  to  require  a 
customer  to  use  a  blank  with  a  stipulation  upon  it  as  to  pen* 
alty  such  as  that  which  was  printed  on  the  blank  upon  which 
the  message  of  the  plaintiff  was  written.  The  mere  fact  that 
a  customer  voluntarily  uses  such  a  blank  without  objection 
is  of  no  consequence.  As  he  could  not  be  compelled  to  use 
it|  his  so  doing  is  really  without  consideration,  so  far  as  he  is 
concerned,  and  is  not  binding  upon  him.  Besides,  this  is  not 
a  matter  for  contractual  negotiations  between  the  parties.  In 
Weitem  Union  TeL  Co.  v.  Taylor,  84  Ga.  408,  it  was  said  that 
''the  penalty  is  for  the  wrongful  violation  *^^  of  a  public  duty, 
and  neither  in  whole  nor  in  part  for  a  mere  breach  of  con- 
tract,^ and  this  conclusion  is  borne  out  by  the  reasoning  of 
Chief  Justice  Bleckley  on  pages  413,  414,  and  the  authorities 
there  cited.  We  have  not  the  slightest  idea  that  in  enacting 
the  statute  now  under  consideration  the  general  assembly 
ever  supposed  or  intended  that  a  telegraph  company  would 
be  able  to  protect  itself  against  the  payment  of  a  penalty  in 
the  manner  here  attempted.  On  the  contrary,  we  feel  certain 
that  to  allow  this  to  be  done  would  be  violative  of  the  legis- 
lative policy,  and  in  a  large  measure  would  defeat  the  pur- 
pose for  which  the  statute  was  passed. 

It  was  argued  that  our  statute  was  adopted  from  that  of 
Indiana  after  the  decision  in  Western  Union  TeL  Co.  v.  Jones^ 
95  Ind.  228, 48  Am.  Rep.  713,  and,  consequently,  that  the  con- 
struction of  that  statute  by  the  supreme  court  of  that  state 
should  be  followed  by  this  court  Our  statute  is  not  identi- 
cal with  ^hat  of  Indiana;  and,  besides,  we  find  upon  exami- 
nation that  similar  statutes,  varying  more  or  less  in  terms, 
have  been  passed  in  a  number  of  the  states  of  this  union, 
from  several  of  which  it  might,  with  equal  propriety,  be  said 
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our  statute  wm  taken.  Bat  grantiDg,  for  the  aake  of  the 
argument,  that  oura  is  an  adoption  of  the  Indiana  statutOi 
the  answer  to  the  above  contention  is,  that  the  Indiana  case 
in  no  sense  involved  a  construction  of  the  meaning  of  any 
words  or  phrases  used  in  their  statute.  The  court  was  sim- 
ply passing  upon  a  contract,  or  an  alleged  contract,  of  which 
the  statute  said  nothing,  and  which  was  urged  as  a  defense 
to  a  case  arising  under  the  statute.  The  court  was  not  under* 
taking  to  interpret  the  statute  itself.  We  understand  the 
rule  invoked  to  be  applicable  where  one  state  adopts  legisla* 
tion  existing  in  another,  the  courts  of  which  have  construed 
and  interpreted  the  meaning  of  language  used  in  the  statute. 
An  illustration  which  occurs  to  us  at  the  moment  may  be 
found  in  the  case  of  Ocean  Steamship  Co.  v.  Way^  90  Ga.  747. 
*^  There  it  appeared  that  the  term  '^  trinkets, "  as  used  in 
the  *'  Engh'sh  Carriers  Act, "from  which  our  act  of  congress 
was  borrowed,  had  been  given  by  the  English  courts  a  certain 
meaning;  and  it  was  held  that,  in  adopting  the  English  stat- 
ute, congress  advisedly  used  the  word  ^'  trinkets  "  as  having 
the  meaning  which  the  English  courts  had  attached  to  it. 

On  the  whole,  we  do  not  feel  under  any  restraint  from  any 
source  to  do  otherwise  than  follow  our  own  conclusion  upon 
the  question  at  bar,  which  we  have  deliberately  reached  after 
a  most  anxious  and  careful  consideration. 

Judgment  reversed. 

Simmons,  J.,  dissenting.  That  a  corporation  transacting 
business  with  the  public  has  a  right  to  make  all  reasonable 
rules  and  regulations  for  the  government  of  its  business,  is 
too  well  settled  to  require  the  citation  of  authorities;  it  is  uni- 
versally held  by  all  courts.  On  this  principle,  courts  hold 
that  an  insurance  company  has  a  right  to  stipulate  with  the 
assured  that,  in  case  of  loss,  he  must  make  out  his  proof  of 
loss  and  submit  it  to  the  company  within  a  specified  time,  or 
his  right  of  action  to  recover  for  his  loss  is  barred.  On  the 
same  principle,  courts  hold  that  a  telegraph  company  has  the 
right  to  contract  with  the  sender  of  a  message  that  he  must 
give  written  notice  of  his  claim  for  damages  arising  from  a 
breach  of  contract  within  a  specified  time,  or  his  right  to  re- 
cover will  be  barred.  This  is  held,  too,  in  the  face  of  the  stat- 
ute which  gives  the  sender  a  much  longer  time  to  bring  his 
action  for  his  damages.  It  is  held  on  the  principle  that  the 
company  has  a  right  to  make  reasonable  rules  and  regulationt 
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in  the  traDtaction  of  its  business  with  the  public;  and  such 
rules  and  regulations  are  held  to  be  .reasonable  on  the  ground 
that  the  telegraph  company  receives  and  transmits  thou- 
lands  of  telegrams  in  the  course  of  the  time  prescribed  in  the 
'^  rale,  and  that  it  would  be  impossible  after  this  time  for 
it  to  preserve  its  evidence  so  as  to  meet  and  defend  actions 
brought  against  it  for  damages  within  the  time  allowed  the 
lender  by  the  statute  of  limitations  to  sue  for  the  breach 
of  a  contract.  The  courtSi  in  holding  this  rule  to  be  a  rea- 
sonable one,  have  virtually  allowed  it  to  abolish  the  statute 
of  limitations  by  contract  with  the  sender.  The  contracts 
ihns  made  do  not  relieve  the  telegraph  company  from  any 
part  of  its  obligation.  It  is  bound  to  the  same  care,  dili- 
gence, and  fidelity  as  the  law  requires  it  to  exercise  if  no 
such  contract  had  been  made.  All  the  contract  requires  is 
that  the  sender  of  a  telegram  should  give  notice  of  his  claim 
for  damages  within  the  time  agreed  upon  in  the  contract,  so 
aa  to  enable  the  company  to  ascertain  the  facts,  and  to  pre- 
serve the  same  for  its  defense.  This  being  true,  it  is  diffi- 
cult for  me  to  see  why  the  company  cannot  make  the  same 
contract  in  relation  to  a  penalty  imposed  by  law  for  a  viola- 
tion of  its  statutory  duty,  when  the  penalty  is  to  be  recov- 
ered by  an  individual,  and  not  by  the  public.  I  admit  that 
it  cannot  make  a  contract  that  will  relieve  it  from  the  pen- 
^ty,  or  that  will  relieve  it  from  its  breach  of  duty,  either  by 
omission  or  commission.  But  the  contract  under  considera- 
tion does  not  undertake  to  do  that.  It  simply  means  that  if 
the  company  fails  to  discharge  its  duty  to  the  sender  as  re- 
quired of  it  by  law,  the  sender  agrees  to  present  to  it  in  writ- 
ing bis  claim  for  the  statutory  penalty  within  sixty  days 
after  the  message  is  filed  with  the  company.  It  does  not 
relieve  the  company  of  the  penalty.  The  same  obligation 
rests  upon  it  to  send  or  deliver  the  message  "  with  impartial- 
ity and  good  faith  and  due  diligence."  If  it  fails  to  do  so, 
and  the  sender  complies  with  the  stipulation  to  make  his 
claim  for  the  penalty  within  sixty  days,  the  company  is  as 
much  bound  for  the  penalty  as  if  the  stipulation  had  not 
been  made.  It  is  no  hardship  upon  ^^^  him.  In  these 
days  of  intelligence  and  rapid  communication  he  can  cer- 
tainly ascertain,  within  a  much  shorter  time  than  this,  the 
iailare  on  the  part  of  the  company  to  comply  with  the  law. 
If  he  sends  a  message,  be  can,  within  a  few  hours  or  days  at 
least,  ascertain  whether  it  was  transmitted  and  delivered  as 
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the  Btatate  requires.  Why  shoald  he  have  more  time  to  bring 
his  action  for  a  penalty  of  one  hundred  dollars  than  he  would 
to  bring  it  for  damages  inyolving  one  thousand  dollars?  It 
is  said  that  the  reason  is  that  in  the  one  case  it  is  for  a  pen- 
alty, and  in  the  other  for  damages;  that  the  penalty  implies 
public  policy,  and  that  the  law  forbids  any  one  to  contract 
contrary  to  that;  that  the  object  of  the  legislature  was  to 
quicken  the  diligence  of  these  companies  in  the  performance 
of  their  duties,  and  that  this  act  is  based  upon  publit  policy. 
I  think  that  I  have  already  shown  that  the  company  is  not 
relieved  from  any  of  its  duties  by  this  stipulation  in  the 
contract;  that  the  sender  waives  no  right  that  the  statute 
gives  him  by  agreeing  to  the  stipulation.  All  that  he  does 
waive  is  the  general  statute  of  limitations,  in  case  he  fails  to 
give  the  notice.  He  agrees  with  the  company  to  make  a  lim* 
itation  of  their  own  in  lien  of  the  general  statute  prescribed 
for  the  breach  of  all  contracts,  if  he  fails  to  give  the  notice 
according  to  his  agreement.  Upon  this  subject,  I  think  the 
case  of  the  Western  Union  Tel.  Co.  v.  Jones^  96  Ind.  228, 48  Am. 
Rep.  713,  and  the  case  of  Montgomery  v.  Western  Union  Tel. 
Co.^  60  Mo.  App.  691,  cited  by  Mr.  Justice  Lumpkin  in  the 
opinion  of  the  court  in  this  case,  are  directly  in  point.  I  call 
particular  attention  to  the  reasoning  of  Chief  Justice  Elliott 
in  Jones'  case.  While  it  is  not  binding  upon  us,  the  reason- 
ing is  very  forcible,  and  is  entitled  to  great  weight. 

Now  as  to  the  public  policy  of  the  act  of  1887  which 
gives  this  right  of  action.  It  will  be  observed  that  the 
act  declares  that  the  penalty  may  be  recovered  by  **  either 
the  sender  of  the  dispatch  or  the  person  to  whom  sent 
'^  or  directed,  whichever  may  first  sue."  It  does  not  give 
the  right  of  action  to  the  public.  It  does  not  provide  that 
any  part  of  the  recovery  shall  go  to  the  public,  or  to  any  por- 
tion of  it.  It  gives  the  whole  to  the  sender  if  he  first  brings 
his  action.  The  suit  under  consideration  was  brought  by 
the  sender.  I  am  free  to  admit  that  if  the  recovery,  or  a 
portion  of  it,  went  to  the  public,  the  sender  could  not  agree 
to  any  stipulation  which  would  deprive  the  public  of  its  por- 
tion. The  rule  seems  to  be  that  where  the  public,  or  a  por- 
tion thereof,  are  interested  in  a  fine  or  penalty,  the  person  or 
informer  who  brings  the  action  cannot  settle  or  compound 
with  the  defendant  so  as  to  deprive  the  public  of  its  interest 
therein:  18  Am.  &  Bng.  Ency.  of  Law,  281,  and  authorities 
cited.    But  where  the  penalty  or  fine  goes  alone  to  the  in« 
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6rmer  or  person  who  iustitates  the  action  therefor,  he  maj 
settle  or  compound  with  the  defendant,  or  withdraw  his  suit, 
or  waiye  his  right  to  recover  the  same.  He  being  alone  inter- 
«ted  in  the  matter,  may  make  any  kind  of  agreement  about 
ifc  that  he  pleases.  He  is  not  compelled  to  sue;  and  if  he 
does  sOy  he  can  withdraw  the  suit  or  settle  it  by  compromise. 
If  be  is  entitled  to  receive  half  of  the  penalty,  he  can  com- 
promise with  the  defendant  for  his  half,  or  he  may  release 
the  defendant  from  his  part  thereof:  Warden  etc.  v.  Cope^  2 
Ired.  44;  Haskina  v.  Newcomb^  2  Johns.  405;  Western  Union 
TeL  Co.  V.  Taylor^  84  Ga.  408;  Western  Union  Tel.  Co.  v. 
Buchanan^  36Ind.  430;  9  Am.  Rep.  744.  If  he  can  do  this, 
what  prevents  him  from  stipulating  in  advance  that  if  the 
defendant  becomes  liable  to  the  penalty,  he  will  give  him 
notice  thereof  within  sixty  days?  Section  10  of  our  code 
|m>vide8  that  **Laws  made  for  the  preservation  of  public 
order  or  good  morals  cannot  be  done  away  with  or  abrogated 
by  any  agreement;  but  a  person  may  waive  or  renounce  what 
the  law  has  established  in  his  favor  when  he  does  not  thereby 
injure  others  or  affect  the  public  interest.*'  The  act  of  1887 
was  not  *^*  enacted  for  the  preservation  of  public  order  or 
good  morals,  but,  as  announced  in  the  opinion  of  the  majority 
of  the  court,  was  made  for  the  purpose  of  quickening  the 
diligence  of  these  companies  in  the  performance  of  their  du- 
ties. The  act  of  1887|  as  before  remarked,  declares  that  the 
whole  recovery  shall  go  to  the  sender  if  he  is  the  first  to  sue. 
His  stipulating  that  he  will  give  notice  of  the  liability  of  the 
company  for  the  penalty  within  sixty  days  affects  only  his  own 
right  to  recover,  and  does  not  injure  or  affect  the  public  inter- 
est in  any  manner.  Under  this  section  of  the  code  this  court 
held,  in  the  case  of  Simmons  v.  Anderson^  56  Ga.  53,  that 
Simmons,  as  head  of  a  family,  could  waive  his  right  to  a 
homestead,  although  the  constitution  of  the  state  expressly 
declared  that  he  was  entitled  to  one,  and  that  it  should  not 
be  subject  to  levy  and  sale.  Section  2040  of  the  code  pro- 
vides that  certain  property  of  every  debtor  who  is  the  head 
of  a  family  shall  be  exempt  from  levy  and  sale,  nor  shall  any 
valid  lien  be  created  thereon.  Yet  this  court,  in  Flanders  v. 
WeUs,  61  6a.  196,  held  that  Wells  could  waive  this  exemption 
on  property  described  in  the  section,  and  that  it  was  subject 
to  sale  under  a  mortgage  lien  thereon  which  contained  the 
waiver.  These  decisions  were  pronounced  before  the  adoption 
of  our  present  constitution,  which  allows  a  waiver  of  home- 
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stead  and  exemption.  This  constitutional  provision  allowing 
the  homestead,  and  section  2040  providing  for  what  is  called 
the  **pony  homestead,"  were  enacted  to  prevent  families  from 
being  thrown  out  of  house  and  home,  and  thus  keep  them 
from  becoming  charges  upon  the  public.  The  public  had 
therefore  an  indirect  interest  in  seeing  that  each  head  of  a 
family  had  a  home.  Yet,  with  this  interest  of  the  public,  a 
waiver  bj  the  head  of  a  family  was  held  valid  and  binding. 
If  it  was  not  contrary  to  public  policy  to  waive  a  homestead, 
which  was  enacted  for  the  protection  of  the  women  and  chil- 
dren '^^  of  the  state  and  to  prevent  them  from  becoming 
charges  on  the  public,  how  much  less  is  it  contrary  to  that 
policy  to  allow  a  sender  of  a  telegram  to  stipulate  that  he  will 
not  hold  the  company  liable  for  a  penalty  unless  he  gives  it 
notice  within  sixty  days  from  the  filing  of  the  message. 

To  repeat:  he  does  not  waive  his  right  of  action;  he  only 
waives  the  general  limitation  act,  in  case  he  fails  to  give 
notice  of  his  claim  for  the  penalty.  If  he  gives  the  notice, 
he  can  still  bring  his  action  within  the  time  prescribed  by 
the  statute  of  limitations.  His  doing  so  affects  no  one  but 
himself.  If  he  fails  to  give  the  notice  which  he  stipulates  to 
do,  it  is  his  own  fault,  and  his  failure  injures  no  one  but  him- 
self. In  my  opinion,  the  plaintiff  in  this  case  had  the  right 
to  make  the  agreement  in  question.  It  was  not  contrary  to 
public  policy,  and  he  should  not  be  allowed  to  recover. 


Tklegbaph   Companies  — Statutory   Pemaltt  —  Damaoss  —  Uss  ov 
Blanks. — The  penalty  imijosed  by  statute  for  the  failure  of  a  telegraph 
company  to  transmit  or  deliver  a  message  intrusted  to  it  may  be  recovered 
without  alleging  or  proving  any  actual  damages.     It  is  not  a  part  of  an  en- 
tire demand  for  damages,  and  its  recovery  in  a  separate  suit  will  not  bar  an 
action  for  damages  for  neglect  or  failure  to  transmit  or  deliver  the  same 
message:  Note  to  WaOem  Union  Tel  Co.  ▼.  Jone^  30  Am.  St.  Rep.  582.    A 
telegraph  company  cannot  by  contract  evade  a  penal  statutory  liability  for 
not  transmitting  or  delivering  messages  correctly:   Western  Unkm  TeL  Co. 
T.  Adams,  87  Ind.  598;  44  Am.  Rep.  776;  monographic  note  to  Camp  v. 
Western  Unkm  TeL  Ca,  71  Am.  Dec.  473.     A  condition  printed  on  a  tele* 
graph  blank,  providing  that  the  company  cannot  be  held  liable  for  damages 
unless  the  claim  is  presented  in  writing  within  sixty  days  is  unreasonable 
and  void:  Paeifie  TeL  Co,  v.  Undeitoood,  37  Neb.  315;  40  Am.  St.  Rep.  490, 
and  note  showing  cases  to  the  contrary.    That  such  a  condition  is  valid,  see 
Woif  V.  Western  Union  TeL  Co.,  62  Pa.  St.  83;  1  Am.  Rep.  387;  note  te 
Camp  T.  Western  Union  TeL  Co.,  71  Am.  Dec.  471;  note  to  Paeifie  TeL  Co, 
T.  Underwood,  40  Am.  St.  Rep.  494;  Hill  v.  Wesfeni  Union  TeL  Co.,  85  Oa. 
425;  21  Am.  St  Rep.  166,  and  note;   Western  Union  TeL  Co.  ▼.  Dougkerl^t 
64  Ark.  221;  86  Am.  Sl  liep.  88,  and  note.    A  telegram,  written  spoa  ft 
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piiated  form  oontaining  certain  terms,  and  ■nbscribed  by  the  Mnder,  amonnti 
|»aa  agreement  on  the  part  of  the  sender,  according  to  most  of  the  anthofl^ 
itK%  that  the  telegram  shall  be  sent  according  to  saoh  tennis  Wo{f  ^»* 
Wukm  Uvkm  TeL  Co..  112  Pa.  St.  83;  1  Am.  Rep.  887. 


BUSHBB   V.    StATB. 

[91  GSGBOIA,  868.] 

(knmrAL  Law  —  Bvidshgb  ov  Indbpbndbnt  FACis^OoNmsioNS.— An 
independent  fact  directly  connected  with  a  crime  m  a  whole  being 
admissible  ia  evidence,  acts  and  declarations  of  the  accused  explana- 
tory of  it,  or  necessary  to  account  for  it,  udIcss  procured  by  criminal 
▼iolence,  may  be  received  in  evidence,  whether  such  acts  or  declarationa 
are  voluntary  or  involuntary.  They  would,  however,  be  valueless  as  a 
eonfession. 

BUBOLART — DkTKNDANT  MAT  BB  BbQUIRBD    TO  PoiNT  OUT  StOLBN  PBOP* 

BBTT. — One  arrested  for  burglary,  where  money  has  been  stolen,  may 
be  ordered  to  point  out  the  place  where  he  has  concealed  it,  and  may 
be  induced  to  do  so  by  those  having  him  in  custody,  either  by  operat- 
ing on  hia  hopes  or  hia  fears,  provided  they  use  no  unlawful  violence; 
and  thia  does  not  contravene  the  constitutional  proviaion  that  "no  per* 
Mm  shall  be  compelled  to  give  testimony  tending  in  any  manner  to 
criminate  himself.** 
Orimuial  Law — Arrest — Sbaroh  of  Pbrson  tor  Evidbnob  of  Crihi* 
BAUTT. — ^A  person  while  in  custody  on  a  criminal  charge  may  be  sub- 
jected to  a  personal  search  and  examination  against  his  will,  in  order 
to  discover  upon  him  evidence  of  his  criminality. 

BUROLART DlSCOVBRT    OB    PrOPERTT — PRISONER'S  AOTS    AKD    DbOLARA- 

TioHs. — In  a  prosecution  for  burglary,  where  money  was  stolen,  the 
independent  fact  that  the  money  was  found  soon  afterward  is  admissi- 
ble in  evidence;  and  the  prisoner's  acts  and  declarations  necessary  te 
aeeonnt  for  the  discovery  and  to  explain  the  manner  of  it»  if  not  ob> 
tained  by  criminal  violence,  are  also  admissible  for  thia  purpose,  bat 
not  as  a  confession  of  guilt 

Indictment  for  burglary. 

F.  H.  CoUey  and  M.  P.  Reese^  for  the  plaintiff  in  error. 

W.  Jf.  Hawardy  solicitor  general^  for  the  defendant  in  error. 

••*  BLBCKLETy  C.  J.  The  indictment  was  for  burglary, 
and  Rusher,  one  of  the  accused,  was  found  guilty  of  larceny 
from  the  house.  Money  was  stolen  from  the  store  of  J.  H. 
Jones  &  Co.,  in  Elberton.  It  was  stolen  at  night,  and  during 
(he  night  most  of  it  was  found  concealed  in  the  grass  and 
somewhat  buried  in  the  ground,  a  few  hundred  yards  from 
the  store.  The  circumstances  attending  the  finding  were 
detailed  by  the  witness  J.  T.  Heard,  a  part  of  whose  testi- 
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Diony,  according  to  the  brief  in  the  record,  was  as  follows 
"  Mr.  Chedel,  Mr.  Boyd,  ray  brother,  Jim  Rusher,  Cas  Butler, 
and  myself  were  present  when  this  money  was  found.  The 
defendant  Jim  Rusher  was  present.  He  kept  telling  us  we 
would  find  the  money  if  we  would  keep  looking.  He  said  it 
was  right  there  near  by,  and  if  we  would  keep  looking  we 
would  find  it;  and  we  found  it  where  be  said  it  was.  He 
said  he  would  go  with  us  where  the  money  was  found.  We 
had  him  under  arrest.    He  could  not  have  gotten  away.    We 

carried  him  down  there  with  us The  defendant  said 

he  would  take  ua  down  there;  he  carried  as;  we  did  not 
know  where  to  go;  he  was  the  man  to  show  us  where  to  go." 
Q.  '*  You  gentlemen  had  used  some  coercion  on  him,  had  n't 
youT  A.  I  suppose  you  might  call  it  that."  The  act  of 
the  accused  '^^  in  conducting  the  witness  and  his  associ- 
ates to  the  place  where  the  money  was  found,  and  his  dec- 
larations while  the  search  was  in  progress  to  "keep  looking 
for  the  money  up  by  the  fence;  it  is  there  somewhere,"  were 
objected  to  as  incompetent  evidence,  on  the  ground  that  the 
act  was  done  and  the  declarations  were  made  under  coercion. 
The  declarations  do  not  appear  in  the  brief  of  evidence  pre- 
cisely as  they  are  recited  in  the  motion  for  a  new  trial,  but 
this  variance  may  be  disregarded  or  treated  as  immaterial. 
They  were  not  offered  and  received  as  admissions  or  confes- 
sions of  guilt,  but  as  information  which  guided  the  search 
and  conduced  to  the  discovery  of  the  money.  Nothing  said 
by  the  accused  either  affirmed  or  denied  guilt,  or  was  an  ad- 
mission that  he  was  the  person  by  whom  the  money  was  con- 
cealed. All  he  said  was  conBrmed  by  the  physical  fact  of 
the  presence  of  the  money  at  the  place  designated,  and  by 
finding  it  there  through  the  search  conducted  as  he  directed. 
1.  The  independent  fact  that  the  money  was  found  was 
certainly  admissible  in  evidence,  and  there  can  be  no  donbt 
that  it  has  been  a  rule  of  law  long  and  well  established  that 
not  only  such  a  fact,  but  acts  and  declarations  of  the  accused, 
in  so  far  as  they  explain  and  are  necessary  to  account  for  it, 
whether  the  acts  or  declarations  be  voluntary  or  involuntary, 
may  be  received  for  this  purpose:  1  Phillips  on  Evidence, 
116;  2  Starkie  on  Evidence,  37,  88;  Roscoe's  Criminal  Evi- 
dence, 61;  1  Greenleaf  on  Evidence,  sec.  231;  Wharton's 
Criminal  Evidence,  sec.  678;  8  Am.  &  Eng.  Ency.  of  Law, 
481;  Jones  v.  State,  75  Ga.  825;  Daniels  v.  State,  78  Qa.  98; 
6  Am.  St.  Bep.  288.    Such  evidence,  when  admitted  for  this 
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idle  parpofiOy  Ib  not  treated  as  proving  a  confession,  but  aa 
being  a  part  of  the  res  gestss  of  the  independent  evidentiary 
&eL  If  what  the  accused  did  and  said  was  the  result  of 
coercion,  however  mild,  it  would  have  been  inadmissible,  had 
not  the  search  which  was  made  for  the  money  resulted  '^ 
in  its  discovery.  The  discovery  being  a  material  and  rele- 
Tant  fact,  what  would  contribute  to  account  for  and  explain 
it  would  be  relevant  also,  not  for  ita  own  sake  but  for  its 
explanatory  function  and  value.  It  may  be  that  the  whole 
of  the  evidence  would  be  inadmissible  according  to  the  true 
meaning  and  spirit  of  the  rule,  if  it  appeared  that  criminal 
Tiolence,  such  as  whipping,  was  used  in  coercing  the  act  or 
extorting  the  speech  which  led  to  the  discovery.  The  fruits 
of  physical  torture  as  distinguished  from  those  of  mere  fear, 
it  would  seem,  ought  to  be  unavailing.  The  honor  and  de* 
cency  of  the  law  would  seem  to  be  involved  in  rejecting  them* 
The  law  ought  to  hold  out  no  encouragement  to  violent  and 
lawless  men  to  commit  crime  for  the  sake  of  detecting  a  pre- 
▼ioQS  crime  and  bringing  the  offender  to  punishment.  The 
law  should  never  suffer  itself  to  become  an  enemy  or  antago- 
QiBt  to  its  own  reign.  The  multiplication  of  crimes  as  a  remedy 
far  crime  would  be  a  very  absurd  and  disastrous  public  pol- 
icy,  and  we  think  courts  should  not  lend  themselves  to  the 
advancement  of  any  such  policy,  unless  they  are  compelled 
to  do  so  by  statute  or  some  authority  equally  obligatory. 

The  constitutional  provision  that  ^'  no  person  shall  be  com* 
pelled  to  give  testimony  tending  in  any  manner  to  criminate 
himself"  (Code,  sec.  4998)  does  not  displace  or  repeal  the 
nile  of  law  which  we  have  been  considering.  It  is  manifest 
that  the  letter  of  the  provision  does  not  have  that  effect,  for 
the  subject  matter  of  the  common-law  rule  is  not  the  giving 
of  testimony  by  the  accused,  but  the  admissibility  in  evidence 
offsets,  acts  and  declarations  known  to  and  detailed  by  other 
witnesses.  It  is  contended,  however,  that  the  spirit  of  the 
oonstitutional  provision  extends  to  anything  which  a  person 
under  accusation,  or  afterward  accused,  is  coerced  to  do  or 
•ay  out  of  court  before  trial  or  in  court  during  the  trial. 

There  certainly  is  some  authority  tending  to  support  this 
position.  Taken  in  its  full  breadth,  we  deem  the  contention 
Qneound.  So  far  as  we  know,  there  is  nothing  in  our  own  re* 
ports  which  goes  to  the  extent  of  excluding  the  evidence  where 
asnbstantive  pre-existing  physical  fact  bearing  directly  on  the 
fruits  of  the  crime  has  been  discovered  by  means  of  exciting 
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hope  or  fear.    In  Day  ▼.  State^  63  6a.  667,  the  discovery  made 
'was  that  the  prisoner's  shoe  fitted  a  certain  track.   In  the  pres- 
ent case,  physical  facts  previously  existing  became  known; 
the  discovery  was  of  existing  facts,  all  of  which  had  been  vol- 
untarily created  by  the  accused  or  some  one  else  as  a  sequel 
to  the  corpus  delicti.     Knowledge  by  competent  witnesses, 
however  acquired,  so  that  it  be  real  and  accurate,  is  of  some 
evidentiary  value,  irrespective  of  the  means  of  acquisition, 
and  there  would  seem  to  be  no  injustice  against  any  one  in 
using  it  in  evidence,  unless  it  was  acquired  by  criminal  vio- 
lence, or  unless  some  rule  of  public  policy  would  be  violated 
by  so  using  it,  as  in  the  case  of  confidential  commuuications 
to  counsel,  etc.    It  is  obvious  that  to  compel  a  person  while 
on  trial  to  perform  some  act  or  make  some  prejudicial  dia* 
covery  in  the  presence  of  the  court  and  jury,  as  was  done  lo 
BlachweU  v.  StaiBy  67  Oa.  76;  44  Am.  Rep.  717,  is  much  more 
in  the  nature  of  compelling  him  to  give  testimony  against 
himself,  than  is  coercing  him  to  do  or  say  something  out  of 
eourt  which  leads  to  the  knowledge  on  the  part  of  witnesses 
of  some  independent  fact  directly  connected  with  the  crimi- 
nal transaction  as  a  whole,  and  which  has  an  evidentiary 
significance  of  its  own,  without  reference  to  the  means  or 
method  of  discovery.     It  has  been  held  that  a  person  while 
in  custody  maybe  subjected  to  a  personal  search  and  exami- 
nation against  his  will,  in  order  to  discover  upon  him  evi- 
dences of  his  criminality:   Wooljolk  v.  Siats^  81    Ga.  551. 
And  see  Franklin  v.  State,  69  Ga.  86;  47  Am.  Rep.  748;  Drake 
V.  State^  75  Ga.  413.    ••*  If  this  may  be  done,  it  would  seem 
no  less  allowable  for  those  having  him  in  custody  to  order 
him  to  point  out  the  place  where  he  has  concealed  stolen 
money  or  property,  and  induce  him  to  do  so  either  by  operat- 
ing on  his  hopes  or  his  fears,  provided  they  use  no  unlawful 
violence.     It  must  be  remembered  that  confessions  as  such 
are  equally  inadmissible  when  they  are  the  fruits  of  hope  as 
when  they  are  the  product  of  fear;  and  certainly  it  could  not 
be  successfully  contended  in  this  case  that  if  the  discovery  of 
the. stolen  money  had  been  made  by  exciting  hope  of  im- 
punity, this  would  have  been  any  impediment  to  proving  the 
discovery  and  how  it  was  brought  about,  including  the  acta 
and  sayings  of  the  accused. 

What  coercion  was  used  we  are  not  informed.  As  nothing 
to  the  contrary  appears,  the  presumption  ought  to  be  that 
there  was  no  use  of  personal  violence  or  anything  that  would 
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amount  to  criminal  conduct.  Our  conclusion  coincides  with 
that  of  the  trial  court.  We  think  the  evidence  was  admis- 
sible. In  Byrd  ▼•  States  68  Qa.  661,  no  property  was  found 
concealed,  and,  apart  from  the  confession,  there  was  no  cer« 
tainty  either  that  any  had  been  stolen,  or,  if  any  stolen,  that 
the  article  produced  by  the  accused  was  part  of  it. 

2.  The  motion  for  a  new  trial  recites  that  the  objection  to 
the  evidence  of  the  declarations  made  by  the  accused,  as 
above  set  out,  was  accompanied  with  the  announcement  by 
coQnsel  for  the  accused  that  they  wished  to  interrogate  the 
state's  witness  to  show  that  the  accused  had  been  whipped; 
but  there  is  no  trace  of  this  form  of  coercion  in  any  of  the 
evidence,  or  of  any  particular  form  whatever.    The  right  to 
interrogate  the  state's  witness  on  this  subject,  though  not  de* 
nied,  was  not  exercised.    We  may  infer  that  when  the  state's 
counsel  declared  there  was  no  purpose  to  introduce  confes- 
sions as  such,  the  opposite  counsel,  without  perhaps  '^*  con- 
ceding the  admissibility  of  the  evidence,  concluded  not  to 
resist  its  introduction.    At  all  events,  no  further  objection 
seems  to  have  been  made,  and  the  theory  of  whipping  was 
left  wholly  unsupported.    It  has,  therefore,  no  relevancy  to 
the  merits  of  the  objection. 

3.  The  money  found  was  sufficiently  identified  as  money 
which  disappeared  from  the  store  when  the  thieft  was  com* 
mitted.  The  sum  was  a  little  lees  than  the  amount  stolen, 
and  the  identification  was  more  by  the  character  of  the  money 
with  reference  to  the  material  of  which  it  was  composed  than 
by  the  particular  characteristics  of  any  specific  piece  or  pieces; 
but,  taking  all  the  circumstances  into  consideration,  the  jury 
could  have  had  no  moral  doubt  of  the  identity  of  the  money, 
and  there  was  no  deficiency  of  the  evidence  in  any  respect. 
The  verdict  was  warranted  and  the  refusal  of  a  new  trial  was 
correct 
Judgment  affirmed. 

BxTRAvaouB  Facts  AsonrrAnvBD  through  Inadmissibui  OoirmsioK.— 
II  one  accused  of  crime  in  making  an  involuntary  confession  makes  state- 
mento  of  aztraneons  facts,  and,  in  consequence  of  the  information  thnt 
obtained  from  him,  the  property  stolen  or  any  other  material  fact  it  dia- 
oorered,  it  may  be  shown  that  the  discovery  was  made  conformably  with 
Mieh  information.  It  may  be  shown  that  the  prisoner  said  that  the  thing 
wonid  be  found  by  aearohing  a  particular  place,  and  to  prove  that  it  was  so 
loand,  bot  not  that  the  prisoner  oonfessed  that  he  had  ooncealed  it  theret 
8ae  nofiographie  note  to  Dam^U  v.  Staitt  6  Am.  St  Bepw  200^  on  admiisi— 
•ff  oonf eenoos  in  •videnoiw 
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AsBiSf— SiABOH  Of  PBiSQfinni  lom  Btidbnoh  ot  Gvilt.— A  coroner, 
•h«rifl^  or  polioeman,  wh«n  he  arrests  a  person  chaiged  with  crime,  has  a  right 
to  searoh  him  for  evidence  of  his  gtrlt;  and  if,  in  the  prosecution  of  snob 
•earch,  it  beoomes  necessary  to  remove  the  clothing  of  the  person  arrestedv 
the  oflScer  has  the  right  to  do  so;  and  the  testimony  of  the  officer,  or  of 
those  who  were  present  at  the  time  of  the  searoh,  as  to  snch  disooveriea,  is 
admissible:  Wooffolk  y.  State,  81  Ga.  651;  Franklm  t.  State,  69  Ga.  36;  47 
Am.  Rep.  748.  Snch  a  search  may  also  be  made  as  a  measure  of  preventive 
jostioe:  Spaiding  t.  Preston,  21  Vt.  9;  60  Am.  Dec.  68;  Ciosson  v.  Mor* 
riton,  47  N.  H.  482;  98  Am.  Dec.  459.  The  prisoner,  however,  cannot  be 
eompelled,  against  his  oonsent^  to  make  profert  of  his  amputated  leg,  or  to 
put  his  foot  in  a  shoe-traok,  for  the  pnrposs  of  nsing  the  information  thna 
gained  as  STidenoe  against  him  in  a  criminal  prosecution,  nis  would 
▼iolate  the  constitutional  provision  that  no  person  shall  be  compelled  to  giw 
testimony  tending  in  any  manner  to  eriminate  himeslf :  BladnnU  ¥•  Sim§§f 
17  Ga.  76|  44  Am.  Rsp.  717. 
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Whitoomb  v.  Rodman. 

[166  lLUKOI%  US.] 

Wnut— OovanmonoH.— Thb  Litxkt  of  the  testator  mmt  gorwn  hi  Ikt 
•ODstractum  of  hia  will,  if  not  contrary  to  soma  pooitive  mlo  of  laWy 
although  in  giving  effect  to  it  some  words  most  be  rejeoted  or  ■• 
mtrained  in  their  application  aa  materially  to  change  the  literal  mean- 
faig  of  the  partionlar  sentence. 

WiUA— It  18  Pbisumkd  that  a  perscm  in  making  and  pabliahing  hia  wQl 
intends  to  dispose  of  his  whole  estate. 

WiLL»— BzTRnraio  BviDsiroi.~I]r  Case  ov  Latbnt  AMBiouirr  in  a  wil^ 
extrinsio  evidence  may  be  resorted  to^  not  for  the  purpose  of  contra* 
dieting  or  adding  to  the  will*  but  to  determine  the  existence  or  non- 
existence  of  such  ambiguity,  and  to  enable  the  court  to  look  upon  the 
will  in  the  light  of  the  facts  and  circumstances  surrounding  the* tes- 
tator at  the  time  of  its  execution. 

WxLU— MisDaacRipnoH  ov  Ebtatb.— If  » testator  misdescribes  his  estate 
as  being  in  different  localities  from  the  fact,  putting  one  part  in  the 
locality  of  another,  or  describing  land  which  he  never  owned,  and  snf* 
iloient  appears  upon  the  faoe  of  the  will,  as  applied  to  the  subject  matter^ 
to  show  that  such  misdescription  is  a  mere  mistake,  it  will  not  defeat 
the  obvious  intention  of  the  testator. 

Wills — MiSDxaGBipnov. — ^While  words  cannot  be  added  to  a  will,  yet^  la 
arriving  at  the  intention  of  the  testator,  so  much  as  is  false  in  the  de- 
scription of  the  land  devised,  may  be  stricken  ont^  provided  enough 
remains  to  identify  the  premises  intended  to  be  devised* 

Emrickf  Luca%  Jt  Speneer^  for  the  appellants. 

Benjamin  &  Morrissey^  for  the  appellees. 

^^^  CBAia,  J.  In  the  construction  of  a  will  the  important 
questioa  always  is,  What  was  the  intention  of  the  testator  f 
As  was  well  said  by  Chief  Justice  Marshall  in  Firday  T« 
Kimif$  Leme,  8  Pet  846:  ''The  intent  of  the  testator  is  ^*^ 
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the  cardinal  rale  in  the  construction  of  wills,  and  if  that 
intent  can  be  clearly  perceived,  and  is  not  contrary  to  Bomo 
positive  rule  of  law,  it  must  prevail,  although  in  giving  effect 
to  it  some  words  should  be  rejected,  or  so  restrained  in  their 
application  as  materially  to  change  the  literal  meaning  of  the 
particular  sentence'':  See,  also.  Decker  y.  Decker^  121  III.  341. 

It  will  be  presumed  that  a  person,  when  he  makes  and 
publishes  a  will,  intends  to  dispose  of  his  whole  estate,  unless 
the  presumption  is  rebutted  by  its  provisions  or  evidence  to 
the  contrary:  Higgins  v.  Dwen^  100  III.  564;  Woman^s  Union 
Missionary  Society  ▼.  Mead,  181  III.  838.  Upon  an  exami- 
nation of  the  will  in  this  case  nothing  will  be  found  tending 
in  the  least  to  establish  an  intention  on  the  part  of  the  testator 
to  leave  any  portion  of  his  property  to  descend  as  intestate 
estate.  On  the  other  hand,  in  view  of  the  property  owned 
by  the  testator,  it  is  manifest  from  the  language  of  the  will 
that  the  testator  intended  to  devise  his  entire  estate.  When 
the  will  was  executed,  and  at  the  time  of  the  testator's  death, 
be  owned  one  hundred  and  eighty  acres  of  land,  and  no 
more.  Of  this  the  testator,  as  is  manifest  from  the  will, 
attempted  to  devise  one  hundred  acres  to  his  son  Joseph, 
forty  acres  to  his  son  Edward,  and  forty  acres  to  his  daughter 
Ann  Eliza  Boyce,  making  one  hundred  and  eighty  acres — 
all  the  land  possessed  by  the  testator.  But  while  it  is  mani- 
fest that  the  testator  intended  to  dispose  of  all  the  lands  he 
possessed,  yet  th*e  language  of  the  will  as  found  in  the  second 
and  third  clauses,  if  construed  literally,  as  written,  will  defeat 
the  plain  intention  of  the  testator.  Shall  that  be  done,  or 
shall  resort  be  had  to  extrinsic  evidence  to  ascertain  the  real 
intent  of  the  testator  7 

In  the  consideration  of  a  question  of  this  character  in 
Decker  ▼.  Decker,  121  III.  841,  it  was  said:  *^  While  the  general 
rule  undoubtedly  is  that  the  intention  of  the  testator  is  to  be 
gathered  from  an  inspection  and  consideration  of  the  will, 
and  from  no  other  source,  in  case  of  latent  ambiguity  ^** 
courts  do,  and  must,  listen  to  extrinsic  evidence — ^not  for  the 
purpose  of  contradicting  or  adding  to  the  terms  of  the  will« 
•  •  •  •  but  for  the  purpose  of  determining  the  existence  or 
nonexistence  of  latent  ambiguity,  ....  and  for  the  further 
pnrpose  of  enabling  the  court  to  look  upon  the  will  in  the 
light  of  the  facts  and  circumstances  surrounding  the  iesisUx 
at  the  time  the  will  was  made,  whereby  to  determine  Ibi 
Intention  of  the  testator.'* 
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mgram  on  Bxtrinsio  Evidence  in  the  Interpretation  of 
WiUs,  after  citing  cases  to  prove  that  extrinsic  evidence  may 
be  resorted  to,  says  ^  they  might  be  mnltiplied  without  end/' 
and  adds:  "They  appear  to  justify  the  conclusion  that  every 
claimant  under  a  will  has  a  right  to  require  that  a  court  of 
coostruction,  in  the  execution  of  its  office,  shall,  by  means  of 
extnosic  evidence,  place  itself  in  the  situation  of  the  testatori 
the  meaning  of  whose  language  it  is  called  upon  to  declare'^ 
Quoted  with  approval  in  Woman^a  Union  Missionary  Society 
▼.  Mead,  131  111.  362, 

In  Patch  V-  WhiUy  117  U.  8.  210,  it  is  said:  ••A  latent 
ambiguity  in  a  will,  which  may  be  removed  by  extrinsic  evi» 
dence,  may  arise:  1.  Either  when  it  names  a  person  as  the 
object  of  a  gift  or  a  thing  as  the  subject  of  it,  and  there  are 
two  persons  or  things  that  answer  such  name  or  descrip- 
tion; or  2.  When  the  will  contains  a  misdescription  of  the 
object  or  subject,  as  where  there  is  no  such  person  or  thing 
in  existence,  or,  if  in  existence,  the  person  is  not  the  one 
intended  or  the  thing  does  not  belong  to  the  testator."  After 
citing  cases  the  court  concludes:  ''  By  merely  striking  out 
tile  words  'six'  and  Hhree'  from  the  description  of  the  will, 
as  not  applicable  (unless  interchanged)  to  any  lot  which  the 
testator  owned,  •  •  •  •  the  residue  of  the  description,  in  view 
of  the  context,  so  exactly  applies  to  the  lot  in  question  that 
we  have  no  hesitation  in  saying  that  it  was  lawfully  devised 
to  Henry  Walker.'* 

'**  In  Moreland  v.  Brady,  8  Or.  808,  84  Am.  Rep.  681,  in 
considering  a  question  of  this  character,  the  court  said:  "  We 
apprehend  there  can  be  no  question  of  the  admissibility  of 
extraneous  oral  evidence  to  show  the  state  and  extent  of  the 
tsitator*s  property,  in  order  to  place  the  court  in  the  same 
position  the  testator  was  in  at  the  time  he  made  the  will  in 
<ITiestion.  This,  we  think,  is  unquestionably  the  rule  estab- 
lished by  the  decided  cases.  This  being  done,  it  appears 
tbat  the  testator  had  no  such  lots  as  those  described  as  lots 
1  and  2,  in  the  particular  block  named.  This  renders  it 
Mrtain  that  the  lots  named  were  erroneous,  and  the  words 
describing  them  can  have  no  possible  operation,  and  must 
be  rejected.'* 

In  Decker  v.  Decker,  121  HI.  841,  by  the  terms  of  the  will 
the  testator  devised  twenty  acres  off  the  west  half  of  the 
Doriheast  quarter  of  the  northeast  quarter  of  section  83, 
township  18  north,  range  11  west.    The  evidence,  however, 
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showed  that  the  testator  never  owned  the  northeast  quarter 
of  the  northeast  quarter  of  section  33,  or  any  part  of  it,  but 
he  did  own  the  northwest  quarter  of  the  northeast  quarter  of 
the  section.  It  was  held  that  there  was  a  latent  ambiguity 
in  the  devise,  the  descriptive  words  of  the  land  devised  being 
in  part  false,  and  that  the  false  description  might  be  stricken 
out  and  the  devise  sustained  as  embracing  the  land  owned 
by  the  testator. 

Keeping  in  view  the  foregoing  rules  of  construction;  it 
seems  plain  that  the  testator  did  not  intend  to  leave  the  two 
forty-acre  tracts  in  the  northeast  quarter  of  section  22  to 
descend  as  intestate  estate.  He,  in  plain  words,  devised  to 
Joseph  one  hundred  acres  of  land,  and  then  follows  with  a  par- 
ticular description — that  is,  sixty  acres  ofif  of  the  west  side  of 
the  southeast  quarter  of  section  22,  and  forty  acres,  being 
the  northwest  quarter  of  the  southeast  quarter  of  section  22. 
Thereby  the  forty-acre  tract  was  made  to  overlap  the  north 
thirty  acres  of  the  sixty  acres  which  were  to  be  a  part  of  the  one 
hundred  ^'^  acres  devised  to  Joseph.  The  east  ten  acres  of  the 
forty  devised  to  Joseph  the  testator  never  owned,  so  that  the 
general  purpose  to  devise  to  Joseph  one  hundred  acres  would 
be  defeated,  and  he  would  take  but  sixty  acres  under  the  devise, 
and  the  adjoining  forty  acres  on  the  north  of  the  sixty  acres 
be  left  undevised,  and  the  general  intent  for  the  disposition' 
of  the  entire  tract  thus  be  defeated.  It  is  also  apparent  that 
the  purpose  of  the  testator,  as  expressed  in  the  will,  was  to 
give  his  son,  Edward  L,  Rodman,  forty  acres  of  land.  In- 
deed, the  will  says,  *^To  my  son,  Edward  L.  Rodman,  I  will 
and  bequeath  forty  acres  of  land."  The  land  is  then  de* 
scribed  as  the  northeast  quarter  of  the  southeast  quarter  of 
section  22 — land  which  the  testator  never  owned.  But  be 
did  own  forty  acres  lying  directly  north  of  the  forty-acre 
tract  described,  which  was  known  as  the  southeast  quarter  of 
the  northeast  quarter  of  section  22.  If  the  will  is  to  be  con- 
strued as  contended  for  by  plaintifiTs  in  error,  the  devise  of 
forty  acres  of  land  to  Edward  will  be  defeated  entirely,  and 
the  intention  of  the  testator  will  be  disregarded.  If,  there- 
fore, by  any  of  the  recognized  rules  of  construction  the  will 
may  be  so  construed  as  to  give  the  language  of  the  testator 
effect,  and  thus  carry  out  the  evident  intention  not  only  U> 
dispose  of  his  entire  estate,  but  to  give  to  his  sons,  Joseph 
and  Edward,  the  land  intended  to  be  devised  to  them,  itii 
the  duty  of  the  court  to  adopt  that  construction. 
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BedBeld  on  Wills,  page  469,  says:  ''Where  the  testator 
misdescribes  his  estate,  as  being  in  different  localities  from 
the  fact,  putting  one  estate  in  the  locality  of  another,  and 
▼ioe  versa,  it  was  held  that  where  sufficient  appeared  upon 
the  face  of  the  will,  as  applied  to  the  subject  matter,  to  show 
that  such  misdescription  was  a  mere  mistake,  either  in  the 
testator  or  the  person  who  drew  up  the  will,  that  it  would 
not  have  the  effect  to  defeat  the  obvious  intention  of  the  tes* 
tator." 

AM  'W'bile  words  cannot  be  added  to  a  will,  yet  in  arriving 
at  the  intention  of  the  testator,  as  has  been  shown  by  the 
aathorities,  so  much  as  is  false  in  the  description  of  the  prem- 
iaee  devised  may  be  stricken  out,  and,  after  striking  out  the 
false  description,  if  enough  remains  to  identify  the  premises 
intended  to  be  devised,  the  will  may  be  read  and  construed 
with  the  false  words  eliminated  therefrom.  Adopting  that 
rule  here,  the  second  and  third  clauses  will  read  as  follows: 

^Second — To  my  son,  Joseph  L.  Rodman,  I  will  and  be- 
queath one  hundred  acres  of  land  (100) — sixty  acres  (60) 
off  of  the  west  side  of  the  southeast  quarter  of  section  twenty- 
two  (22),  forty  acres  (40)  being  the  ....  quarter  of  the 
....  quarter  of  section  twenty-two  (22)." 

^  Third — ^To  my  son,  Edward  L.  Rodman,  I  will  and 
bequeath  forty  acres  of  land,  being  the  ....  quarter  of  the 
.  .  .  •  quarter  of  section  twenty-two  (22)." 

Bearing  in  mind  that  the  testator  owned  two  forty-acre 
tracts  in  the  northeast  quarter  of  section  22,  and  reading  the 
two  clauses  of  the  will  in  the  light  of  surrounding  circum- 
stances, we  think  all  difficulty  is  removed  in  regard  to  the 
lands  devised  by  these  two  provisions  of  the  will.  The  tes- 
tator, owning  two  quarters  of  a  quarter  of  section  22,  devised 
one-quarter  to  his  son  Joseph  and  the  other  quarter  to  his  son 
Edward,  and  the  two  sons  took  and  held  the  two  tracts  undi- 
vided. 

The  circuit  court,  in  its  decree,  held  that  the  two  forty-acre 
tracts  were  devised  by  the  will,  the  southwest  forty  to  Joseph 
and  the  southeast  forty  to  Edward.  In  this  respect  we  think 
the  court  erred,  but  as  the  error  was  one  which  did  not  affect 
plaintiffs  in  error,  they  having  no  interest  whatever  in  the 
premises,  the  error  was  one  which  did  no  harm,  and  hence  no 
ground  for  reversing  the  decree. 

The  decree  of  the  circuit  court  will  be  affirmed* 
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Wills— OovBrEVOTiOH—IimuiT  of  TsaTATOR.— Hie  intention  of  the  tee- 
tntor  mnet  control  in  the  interpretation  of  a  will:  Dueker  r,  Bmmkam,  146 
HL  9;  S7  Am.  St.  Rep.  180;  fToAbfit  v.  Snadon,  93  Ky.  601;  40  Aul  St 
Rep.  203»  and  note;  Murpk^  ▼.  OarUn,  118  Mo.  112;  85  Am.  St  Rep.  699^ 
and  note. 

Wills— ExTRiNsio  Btidkkck  to  aid  ih  Gokstruoiioh  of. — ^When 
from  the  terme  of  a  will  the  intention  of  the  testator  cannot  be  ascertained 
reeonrse  mnst  be  had  to  all  oiroa instances  which  may  aid  in  the  discovery 
of  his  intention:  8ucees$ion  of  Shrenhei-g,  21  La.  An.  280;  99  Am.  Dea  729. 
Xxtrinsio  eyidenoe  is  admissible  to  aid  in  the  exposition  of  a  will  only  ia 
those  eases  where,  from  some  arobigaity  or  obsonrity,  a  diffionlty  arises  ia 
applying  the  words  of  the  will  to  the  subject  matter  of  a  derise  or  legaoy t 
In  thB  MaUer  of  Welia,  113  N.  T.  396;  10  Am.  St  Rep.  457,  and  note;  Stmr^ 
gU  ▼.  Work,  122  Ind.  134;  17  Am.  St  Rep.  349,  and  note.  This  question 
is  fully  disoossed  in  the  notes  to  WhUe  v.  Holland,  44  Am.  St  Rep.  9^ 
Heidetiheimer  ▼.  Bauman,  31  Aul  St  Rep.  88,  and  eepecialiy  the  extended 
note  to  Ooode  ▼.  Ooode,  66  Am.  Dea  636. 

Wills— Strikimo  out  liiSDisoRiPTioir.— This  question  is  disonssed  «l 
length  in  the  extended  note  to  KurU  ▼.  ffibner,  8  Am.  Rep.  668L 
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Omnruor  of  Laws—Damagis  on  Protbstsd  Noti.— If  a  note  seenred  by 
Biortgage  on  lands  in  one  state  is  made  and  is  payable  in  anotheri  it  ia 
goremed  by  the  law  of  that  state  allowing  damages  npon  protested 
notes. 

MonoAOS— Tbustbe— OoxprarsATiON  fob  Forsolosubs.— Under  a  deed  of 
trust  providing  that  the  trostee  therein  shall  be  entitled  to  reasonable 
oompensation  for  all  serrioes  rendered  in  the  execution  of  the  trust  ho 
may,  upon  foreclosure,  be  allowed  reasonable  remuneration  for  his  serT- 
ioes  and  reasonable  counsel  fees  out  of  the  prooeeds  of  the  sale. 

Bill  to  foreclose  a  mortgage.  From  the  opinioD  of  the 
appellate  court  it  appears  that  *'  this  was  a  suit  brought  bj 
the  Union  Trust  Company,  trustee,  William  H.  Alley,  John  B. 
Logan,  Charles  A.  Mair,  and  the  executors  of  the  last  will  of 
Josephus  CoUett,  deceased,  against  Emile  S.  Guignon,  of  St. 
Louis,  Missouri,  and  others,  to  foreclose  a  mortgage  executed 
by  Guignon  to  secure  the  purchase  money  of  the  lands  in 
said  mortgage  described,  amounting  to  $60,000,  evidenced 
by  his  six  principal  promissory  notes,  for  $6,666.66|  each, 
and  notes  for  the  interest  thereon,  in  favor  of  said  CoUett, 
and  three  principal  notes  for  the  same  sum  each,  and  notea 
for  the  interest  thereon,  in  favor  of  Emily  C.  Lyon.  Three  of 
said  nine  principal  notes  matured  March  18,  1892,  three 
March  18, 1898,  and  the  remaining  three  March  18, 1894. 
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The  principal  and  interest  notes  maturing  March  18, 1892, 
and  the  interest  notes  maturing  September  18,  1892,  were 
paid  at  maturity.  Five  of  the  unpaid  Collett  notes  were  un- 
disposed of  when  he  died,  and  were  held  by  his  executors, 
and  the  remaining  unpaid  five  notes  he  sold  to  complainant 
Alley,  two  of  which,  maturing  March  18, 1893,  were  protested 
by  Scudder,  notary.  Emily  C.  Lyon  sold  the  five  unpaid 
notes  payable  to  her  to  complainant  Mair,  before  maturity. 
The  principal  note  due  March  18,  1893,  and  the  note  for 
interest  thereon  due  on  same  date  for  $400,  were  protested  by 
Carr,  notary,  and  complainant  Lyon,  after  the  protest,  bought 
them  of  Mair,  because  Lyon  had  guaranteed  their  payment. 
The  remaining  three  of  said  unpaid  notes  are  held  and  owned 
by  Mair.  Damages  of  four  per  cent  on  the  amount  of  the 
protested  notes  were  asked  for  in  the  bill  by  virtue  of  the 
provisions  of  the  Missouri  statute,  set  out  at  length  therein. 
The  DQortgage  provides  that  compensation  shall  be  made  to 
the  trustee  for  all  services  rendered,  and  also  that  the  mort- 
gagor agreed  to  pay  all  expenses,  fees,  and  charges  of  the  said 
trust  company  in  executing  the  trust.  The  bill  also  prays 
for  an  accounting,  and  payment  of  the  amount  which,  under 
the  bill  and  mortgage  made  part  thereof,  may  be  found  due 
upon  an  account  stated. 

^  The  cause  was  heard  by  the  court  upon  the  bill,  answer, 
and  evidence.     All  the  defendants  except  August  Gehner 
appearing  (and  as  to  him  the  court  found  it  had  jurisdiction), 
and  he  having  failed  to  answer,  the  bill  was  taken  as  con- 
fessed by  him.     The  court  found  all  the  material  allegations 
of  the  bill  were  true,  setting  out  the  findings  specifically,  and 
also  that  the  Union  Trust  Company,  complainant,  was  en- 
titled to  $2,660  as  a  reasonable  compensation  for  its  services 
and  the  necessary  expenses  incurred  by  it  in  and  about  the 
execution  of  the  trust,  and  referred  the  cause  to  the  master 
to  compute  the  amount  due  each  of  the  complainants,  in  view 
of  the  findings  and  the  several  notes  which  are  part  of  the 
record;  and  the  decree  then  further  recites,  that,  on  the  21st 
of  December,  the  master  presented  his  report,  finding  $6,986.88 
due  complainant  Mair,  $7,720.33^  due  complainant  Lyon, 
$14,707.16  due  complainant  Alley,  and  $14,424.60  to  com- 
plainant's executors,  Jump  and  Bogart,  and  approves  said 
report,  and  thereupon  decrees  that  defendant  Emile  S.  Oui- 
gnon,  within  thirty-five  days  from  date  of  decree,  pay  to  each 
•f  said  parties  the  sum  so  due  to  each,  respectively,  with  five 
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per  cent  interest  from  date  of  decree  upon  all  except  said 
Bum  of  $2,650,  which  shall  he  taxed  and  included  as  costs. 
Decree  then  provides  for  sale  of  mortgaged  premises  in  case 
of  default,  subject  to  redemption.  Defendants  appealed  and 
bring  up  the  record  to  this  court 

'*  It  is  first  objected  that  the  master  improperly  allowed 
interest,  in  his  computation  upon  the  three  principal  notes, 
for  $6,666.66)  each,  maturing  March  13, 1894,  from  September 
18,  1898,  to  December  18,  1893— the  date  of  decree.  These 
three  notes,  by  their  terms,  were  not  due  until  March  18, 
1894,  but,  because  of  the  default  in  not  paying  the  notes  due 
March  18,  1893,  became  due,  together  with  accrued  interest, 
by  the  terms  of  the  mortgage,  if  the  holders  elected  to  declare 
them  due,  which  they  did.  The  interest  notes  last  matured, 
for  the  interest  on  these  three  principal  notes  became  due 
March  18,  1893,  and  were  allowed  in  the  computation,  but 
the  accruing  interest  on  the  principal  from  that  date  up  to 
the  date  of  the  decree  was  also  equitably  due  the  holders  of 
said  notes,  and  was  properly  included  in  the  computation 
made  by  the  master.  It  is  true,  interest  notes  maturing 
March  18,  1894,  were  given,  which  would  include  and  cover 
interest  accruing  for  the  period  mentioned;  but  these  notes 
were  not  figured  in  said  computation,  although  offered  in  evi* 
dence,  and  each  contained  this  clause:  'This  is  an  interest 
note,  subject  to  reduction  Or  total  defeasance,  depending  o& 
payment  on  principal  notes.'  With  such  notice  on  the  face 
of  each  it  is  quite  improbable  they  could  be  sold  to  a  pur- 
chaser for  value,  and,  if  negotiated,  there  being  nothing  due 
thereon  above  the  accruing  interest  so  computed  and  allowed^ 
no  recovery  could  be  had. 

^*  It  is  also  objected  that  the  court  erroneously  allowed  four 
per  cent  damages  to  complainants  Alley  and  Lyon  on  pro- 
tested notes,  claimed  in  the  bill  to  be  due  by  virtue  of  the 
statute  of  Missouri.  The  mortgage  notes  held  by  Alley  so 
protested  were  payable  to  Josephus  CoUett,  one  for  $6,666.66f , 
the  other  for  $400,  both  due  March  18, 1893,  protested  March 
21,  1893,  by  William  H.  Scudder,  Jr.,  protest  signed  William 
H.  Scudder,  sworn  to  by  William  H.  Scudder,  Jr.,  and  it  is 
insisted  that  the  variance  in  the  name  of  the  notary  is  fatal, 
and  that  William  H.  Scudder,  Jr.,  named  in  the  body,  and 
who  swears  to  it,  may  be  a  different  person  from  the  William 
H.  Scudder  who  signs  it  In  our  judgment  the  omission  of 
the  addition  *  Jr.,'  in  the  one  instance,  does  not  justify  ibs 
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inference  that  two  different  persona  officiated  in  the  protest — 
one  making  it  and  swearing  to  the  fact,  the  other  signing  the 
certificate.  William  H.  Scudder  and  William  H.  Scudder, 
Jr.,  was  evidently  one  and  the  same  person,  and  the  court 
properly  so  held. 

''It  is  next  insisted  the  protests  are  insufficient  to  entitle 
the  complainants,  owners  of  the  protested  paper,  to  recover 
the  four  per  cent  damages  allowed  by  the  Missouri  statute, 
for  the  reason  no  demand  was  made  on  Guignon,  nor  was  any 
Dotice  given  him  of  the  dishonor  of  the  paper.  The  payment 
was  demanded  at  the  office  of  the  Union  Trust  Company  in 
St.  Louis,  which  was  the  place  the  notes  were,  by  the  terms 
thereof,  to  be  paid.  Other  demand  upon  the  maker  was  not 
required;  nor  was  he  entitled  to  notice  of  dishonor.  He  was 
a  primary  debtor — not  an  indorser:  2  Daniell's  Negotiable 
Instruments,  1st  ed.,  sec.  995,  p.  47;  Donnell  v.  Loui$  Co.  Sav, 
Bank,  80  Mo.  172. 

"  It  is  next  insisted  the  notes  and  mortgage  are  Illinois 
contracts,  and  are  not  within  the  operation  of  the  Missouri 
statute  allowing  damages  of  four  per  cent  upon  the  principal 
sum  of  a  note  duly  presented  for  payment  and  protested  for 
nonpayment  The  mortgage  recites  that  Emile  S.  Guignon, 
the  mortgagor,  of  St.  Louis,  Missouri,  mortgages  and  war- 
rants to  the  Union  Trust  Company  of  St.  Louis,  Missouri, 
trustee,  the  lands  described  in  the  bill.  All  the  notes  were 
dated,  executed,  and  made  payable  at  the  office  of  said  trust 
oompany  in  St.  Louis,  hence  the  place  fixed  for  the  perform* 
ance  of  the  contracts  was  St.  Louis,  and  the  notes  are  to  be 
held  Missouri  contracts,  and  subject  to  the  provisions  of  said 
statute:  Land  Co.  v.  Rhodes^  64  Mo.  App.  129. 

''It  is  further  contended  that  the  notes  protested  were  in* 
dorsed  by  the  payee  in  blank,  and  held  by  other  parties  at 
time  of  protest,  not  complainants  in  the  bill,  and  who  were 
then  prima  facie  owners  thereof,  and  therefore  they,  and  not 
complainants  Lyon  and  Alley,  were  alone  entitled  to  the  four 
per  cent  damages.  The  evidence  of  Lyon  and  Alley  estab- 
liBhes  the  fact  of  their  ownership  of  all  of  said  notes  as  alleged 
in  the  bill,  and  they,  as  such,  had  the  right  to  recover  the 
damages  allowed  them,  respectively,  for  nonpayment  and  pro* 
test  The  indorsement  in  blank  was  not  intended  to,  and 
did  not,  vest  the  title  of  said  protested  notes,  or  either  of 
ibem,  in  the  Union  Trust  Company  or  State  Bank  of  St.  Louis. 

'^It  is  also  insisted  that  the  protests  of  the  two  Lyon  notes. 
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protested  by  Carr,  are  void,  because  the  certificates  of  protest 
are  not  verified  by  bis  affidavit  The  record  shows  they  were 
so  verified.  And  counsel  for  appellant  are  also  mistaken  in 
their  statement  that  it  is  not  alleged  in  the  bill  that  the  notes 
were  presented  at  the  place  where  they  were  to  be  paid. 

'^It  is  farther  objected  that  as  the  notes  were  due  Maroh 
18th,  and  the  demand  was  made  for  payment  on  March  2l8i 
and  protested  on  same  day,  and  three  days'  grace  being  al- 
lowed by  the  law,  the  protest  was  premature.  In  each  cer- 
tificate of  protest  it  is  recited  that  the  notary  presented  the 
note  during  business  hours  at  the  office  of  the  Union  Trast 
Company,  St  Louis,  Missouri,  the  place  of  payment,  on  March 
21|  1893,  and  demanded  payment,  which  the  maker  refused. 
In  Cook  V.  Senick^  19  111.  598,  it  was  held  that,  in  the  absence 
of  statutory  provision  to  the  contrary,  bill  presented  for  pay- 
ment on  last  day  of  grace  was  presented  in  proper  time.  In 
the  case  of  Commercial  Bank  v.  Barksdcde^  36  Mo.  573,  it  is  said: 
*It  seems  to  be  clearly  established  by  the  general  current  of 
authority  that  the  protest  must  be  made  on  the  same  day  the 
presentment  and  demand  is  made.'  We  think,  under  the 
proof,  the  demand  was  made  at  the  proper  time,  and  the  pro- 
test on  the  same  day  was  not  premature." 

The  ruling  of  the  appellate  court  on  the  question  of  the 
allowance  of  attorney  fees  and  compensation  to  the  trustee 
sufficiently  appears  from  the  following  opinion. 

Spencer  &  Van  Hoorebeke^  for  the  appellants. 

A.  &  J.  F.  Lee^  and  C  W.  ThomaSy  for  the  appellees. 

^^*  Craig,  J.  We  concur  in  the  judgment  of  the  appellate 
court,  and  it  will  only  be  necessary  to  add  a  few  words  in 
addition  to  what  is  said  in  the  opinion  of  that  court. 

It  is  insisted  in  the  argument  that  the  appellate  court  erred 
in  affirming  that  part  of  the  decree  wherein  four  per  cent 
damages  were  allowed  on  the  protest  of  a  note,  as  provided 
for  by  the  statute  of  Missouri,  as  construed  by  the  supreme 
court  of  that  state  in  Clark  v.  Schneider^  17  Mo.  296,  and 
other  cases.  In  support  of  this  position  reliance  is  placed 
on  section  8,  chapter  74,  page  835,  of  Hurd's  Statutes,  vis: 
**When  any  written  contract,  wherever  payable,  shall  be 
made  in  this  state,  or  between  citizens  or  corporations  of  this 
state,  or  a  citizen  or  corporation  of  this  state  and  a  citizen  or 
corporation  of  any  other  state,  territory,  or  country  (or  shall 
be  secured  by  mortgage  or  trust  deed  on  lands  in  this  state), 
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racb  oontract  may  bear  any  rate  of  interest  allowed  by  law 
to  be  taken  or  contracted  for  by  persona  or  corporations  in 
this  state,  or  which  is  or  may  be  allowed  by  law  on  any  con- 
tract for  money  due  or  owing  in  this  state.**  We  do  not  think 
this  section  of  the  statute  controls  the  question  inyolyed. 
Hera  the  contract  was  made  in  Missouri,  and  was  payable  in 
that  state,  and  the  right  to  recoyer  the  damages  on  the  protest 
of  the  note  depends  upon  whether  the  notes  are  to  be  con- 
Btrued  according  to  the  laws  of  Illinois  or  the  laws  of  Missouri 
If  the  latter,  then  the  damages  were  properly  allowed. 

In  1  Jones  on  Mortgages,  edition  of  1894,  the  author  says: 
'^The  validity  of  a  contract  secured  by  a  mortgage  made  in 
one  state  upon  lands  in  another  state  depends,  so  far  as  the 
Qsory  laws  affect  it,  upon  the  question,  By  the  law  of  which 
state  is  the  contract  itself  governed?  If  ^^  the  loan  is  to 
be  repaid  in  the  state  where  it  is  made,  the  contract  will  be 
governed  by  the  laws  of  that  state,  even  when  secured  by 
mortgage  of  land  situate  in  another  state'':  Sec.  657.  **  The 
authorities,  generally,  do  not  regard  the  circumstance  that 
the  loan  is  secured  by  mortgage,  in  determining  whether  it 
is  usurious'':  Sec.  660.  ^*  But  as  to  the  form  and  validity  of 
the  mortgage  deed  as  a  conveyance,  the  law  of  the  place 
where  the  land  is  situated  must  always  govern":  Sec.  662. 

In  1  Daniell  on  Negotiable  Instruments,  edition  of  1891, 
page  930,  the  author  says:  **  The  rate  of  interest  which  a  bill 
of  exchange  or  promissory  note  bears  when  no  rate  is  speci- 
fied, and  the  question  whether  or  not  it  shall  bear  interest, 
are  both  determinable  by  the  law  of  the  place  where  it  is 
expressly  or  impliedly  to  be  paid":  Sec.  918.  *'The  rule 
applicable  to  interest  applies  as  well  to  what  is  distinctly 
termed  *  damages.'  Each  party,  drawer,  indorser,  and  ac« 
eeptor  is  liable  according  to  the  place  where  the  bill  is  drawn^ 
indorsed,  or  accepted":  Sec.  921. 

Sections  1  and  2,  chapter  98,  of  Hurd's  Statutes,  entitled 
'*  Negotiable  InstrumentSy"  provide  for  the  payment  of  dam- 
agea  on  bills  of  exchange  protested  for  nonpayment  in  cer- 
tain specified  cases.  This  statute  would  seem  to  indicate 
that  the  allowance  of  damages  to  the  holder  of  protested 
commercial  paper  was  not  contrary  to  the  policy  of  the  state. 

Under  the  authorities  we  are  of  opinion  that  the  laws  of 
Missouri,  where  the  paper  was  payable,  must  controL 

Teetimony  was  introduced  before  the  master  showing  what 
the  services  of  the  solicitor  were  reasonably  worth  in  the  casCi 
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and  from  the  eTidenoe  the  master  reported  as  follows:  ''The 
master  further  reports  from  tbe  evidence  that  a  reasonable  sam 
for  expenses  for  attorneys  for  the  trustee  is  $2,250."  The  evi* 
dence  before  the  master  also  showed  that  the  services  of  the 
Union  Trust  Company  were  reasonably  worth  $400.  The 
report  of  the  master  was  approved,  and  the  court,  in  its  de- 
cree, ^^*  found  *Uhat  the  Union  Trust  Company  is  entitled  to 
$2,650  as  a  reasonable  compensation  for  its  services,  and  the 
necessary  expenses  incurred  by  it,  in  and  about  the  execution 
of  the  said  trust  cause  referred  to  master  for  computation." 
Upon  this  finding  the  court,  among  other  things,  decreed 
"  that  out  of  the  proceeds  of  the  sale  the  master  in  chancery- 
pay,  first,  the  costs  of  this  suit  and  of  said  sale,  including 
$2,650  to  said  Union  Trust  Company."  As  has  been  seen,  the 
decree  was  affirmed  in  the  appellate  court,  and  it  is  insisted 
that  the  decision  approving  the  allowance  of  $2,650  to  the 
Union  Trust  Company  is  erroneous. 

It  will  be  observed  that  the  allowance  of  $2,650  embraced 
two  items:  1.  $400  for  the  services  of  the  Union  Trust  Com- 
pany; 2.  $2,250  to  cover  reasonable  solicitor's  fees  for  fore- 
closing the  mortgage.  We  will  consider  the  two  items  sepa- 
rately. 

As  respects  the  first  the  deed  of  trost  contains  this  provi- 
sion: **Itis  agreed  that  said  trustee,  under  this  indenture, 
shall  be  entitled  to  a  reasonable  compensation  for  all  services 
rendered  thereunder,  to  be  paid  by  the  said  mortgagor." 
Here  is  an  express  agreement  by  the  mortgagor  to  pay  the 
trustee  compensation  for  his  services,  and  the  evidence  shows 
that  the  compensation  was  worth  $400,  the  amount  allowed 
by  the  court,  and  we  see  no  reason  why  under  the  agreement 
and  evidence,  the  allowance  should  be  disturbed. 

Appellants'  attorneys  have  cited  and  rely  on  Seffran  v. 
Gage,  149  111.  182,  as  an  authority  sustaining  their  position. 
An  examination  of  the  decision  in  that  case  will  show  that 
it  has  no  bearing  on  the  question.  In  that  case  the  circuit 
court  allowed  a  trustee's  fee  and  also  solicitors'  fees,  but  on 
appeal  to  the  appellate  court  the  decree  was  set  aside  as  to 
trustee's  fee  and  affirmed  in  all  other  respects.  The  defend- 
ants appealed  to  this  court  and  we  affirmed  tbe  judgment  of 
the  appellate  court.  But  the  trustee  who  was  defeated  in  the 
appellate  '"^^  court  assigned  no  cross-errors,  and  the  ruling 
of  the  appellate  court  as  to  his  fee  was  not  called  in  ques- 
tion, and  nothing  was  decided  or  said  on  that  subject. 
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We  now  come  to  the  qDestion  as  to  tbe  amount  allowed 
the  Union  Trast  Company  for  Bolicitor's  fees.  The  mort- 
gage contains  a  provision  for  releasing  portions  of  the  mort- 
gaged property  upon  certain  payments  being  made,  and 
then  follows  this  clause:  **  The  mortgagor  agrees  to  pay  all 
expenses  of  such  releases,  as  well  as  all  other  fees  and  charges 
of  the  said  trust  company  in  executing  this^rust.'*  Here 
the  Union  Trust  Company,  the  trustee  named  in  the  mort« 
gage,  was  called  upon  by  the  holders  of  the  mortgage  in- 
debtedness to  foreclose  the  mortgage.  In  order  to  do  this  it 
was  necessary  for  it  to  employ  solicitors — men  skilled  in  that 
department  of  the  law.  The  company  was  not  a  lawyer, 
and  could  not,  without  the  assistance  of  a  solicitor,  foreclose 
the  mortgage,  and  whatever  expense  the  company  incurred 
in  foreclosing  the  mortgage,  reasonable  in  amount,  would,  in 
our  opinion,  fall  within  the  clause  of  the  mortgage  aupra, 
providing  for  fees  and  charges. 

Objection  is  made  to  the  amount  allowed.  The  amount 
of  the  mortgage  foreclosed  was  over  $48,000.  The  mort* 
gaged  lands  had  been  sold  by  the  mortgagor,  and  in  fore- 
closing  care  and  skill  were  required  in  order  to  secure  a  good 
title,  under  the  decree,  in  case  no  redemption  was  made. 
Under  all  the  circumstances  we  are  not  inclined  to  hold  that 
the  amount  allowed  was  too  large. 

The  judgment  of  the  appellate  court  will  be  affirmed* 

NsoonABUi  iHsiauMnm— FaoTBST— DAMAon^OovfLiov  et  L^Wi.— 
WromgfiiUy  protesting  »  note  before  it  it  duo  gives  a  right  to  oomiiuU 
aemages  only:  HtrthJUld  ▼.  #br<  Ifora  NaL  Bank  SS  Tex.  462;  29  Am.  8k 
Bep.  OSQ.  The  form  and  neoeesity  for  protest  of  a  note  is  governed  by  the 
Imhdconbraam:  Sztonded  note  to  Duprf  t.  iUdtard;  4S  Am.  DeOi  217. 

Taranw— OoMPBHSATiov  •t.^This  snbjeet  is  diiowssed  el  Isagth  la  the 
SBtsoded  note  to  Qitmm'B  wm,  17  Am.  Dee.  26ti 
AH.  SB.  Bv.  you  XLVn. 
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Moses  u  Loomiel 

[166  Illinois,  392.] 

AppBAti — Bill  of  Exosftioiib— Idbmtificatiov  ov  Buubits.  ^Bzhibiti 
recited  in  a  bill  of  ezoeptiona  aa  having  been  received  in  evidence  and 
marked  with  certain  marks  are  sufficiently  identified  by  snch  marks 
without  any  recital  that  they  are  the  instruments  offered  in  evidence, 
provided  that  the  bill  certifies  that  the  evidence  therein  set  forth  is  aU 
that  was  offered  at  the  trial,  and  no  other  exhibits  are  found  so  marked. 

Landlord  and  Tbmant— Waivxr  of  Forvbiturs  of  LBAaF.~The  right 
to  declare  a  forfeiture  secured  by  covenant  in  a  lease  may  be  waived 
by  paroL 

Landlord  avd  Tenant— Bstoppbl  to  Enforoi  Forfbiturs.— A.  land^ 
lord,  who  by  his  words  and  conduct  causes  his  tenants  to  believe  thai 
he  does  not  intend  to  enforce  a  forfeiture  provided  for  in  the  lease  is 
•stopped  to  avail  himself  of  the  forfeiture  after  his  ttnanti  haFe  acted 
under  snch  belief. 

Straus  &  Bruggemeyer^  for  tbe  appellant. 
Longenecker  &  JampoliSy  for  the  appellees. 

•••  Bailby,  J.  This  was  an  action  of  forcible  detainer, 
oommenoed  before  a  justice  of  the  peace  by  Albert  Moses 
against  D.  J.  Loomis,  E.  W.  Stevens,  and  B.  S.  Hopkins,  to 
recover  possession  of  certain  premises  in  the  city  of  Chicago 
which  the  plaintiff  had  previously  leased  to  Loomis  &  Stevens, 
and  a  portion  of  which  had  been  underlet  by  them  to  Hop- 
kins. Before  the  justice  of  the  peace  the  plaintiff  recovered 
judgment  against  all  the  defendants,  but,  on  appeal  by  the 
defendants  to  the  circuit  court,  a  trial  was  had  before  a  jury, 
resulting  in  a  verdict  and  judgment  in  their  favor.  On  ap- 
peal by  the  plaintiff  to  the  appellate  court  that  judgment 
was  affirmed,  and  this  appeal  is  from  the  judgment  of  affirm- 
ance. 

A  preliminary  question  arises  out  of  the  contention  by  tbe 
appellees  that,  as  the  bill  of  exceptions  is  framed,  the  written 
lease  from  the  plaintiff  to  Loomis  &  Stevens,  and  the  written 
demand  for  possession  served  on  them,  are  not  so  identified 
as  to  enable  an  appellate  court  to  consider  them,  and  conse- 
quently that,  80  far  as  appears,  there  was  an  entire  want  of 
evidence  upon  which  a  recovery  by  the  plaintiff  could  be 
based.  It  appears  from  the  opinion  of  the  appellate  court 
that  this  contention  was  sustained  by  that  court,  adid  that 
the  judgment  was  affirmed  on  that  ground  alone.  Our  ex* 
amination  of  the  bill  of  exceptions  brings  us  to  a  different 
conclusion.  That  document  recites  that  the  plaintiff  pro- 
duced an  iustrameut  which  he  described  as  a  lease  from  him« 
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■elf  to  Loorois  A  Stevens,  and  offered  it  in  evidence,  and  It  it 
then  recited  that  '^said  lease  was  admitted  in  evidence  and 
marked  'Exhibit  A.'"  Immediately  following  that  recital 
appears  a  document  purporting  to  be  a  lease  from  the  plain- 
tiff to  Loom  is  4  Stevens,  which  is  marked  "  Exhibit  *•*  A.** 
The  written  demand  for  possession  appears  in  the  bill  of  ex- 
ceptions in  very  much  the  same  way,  that  document  being 
marked  '^  Exhibit  B."  It  is  true  there  is  no  express  recital 
that  the  documents  appearing  with  those  marks  are  the 
ones  offered  in  evidence  by  the  plaintiff,  but  at  the  close  of 
the  bill  of  exceptions  is  a  certificate  that  the  evidence  therein 
set  forth  is  all  the  evidence  offered  at  the  trial  by  either 
party,  and  as  no  other  exhibits  are  to  be  found  marked  '*Ex« 
hibits  A**  and  **  B,"  the  conclusion  necessarily  follows  that 
the  exhibits  so  marked  are  the  identical  documents  offered 
in  evidence  by  the  plaintiff  and  identified  by  those  marks. 

The  lease  in  question,  which  bears  date  April  28, 1898,  was 
executed  by  the  parties  thereto  under  their  respective  hands 
and  seals,  and  by  it  the  plaintiff  demised  to  Loomis  &  Ste- 
vens certain  premises  for  the  term  of  five  years,  commencing 
May  1,  1893.  Among  the  covenants  contained  in  the  lease 
is  one  which  provides  that  the  lessees  will  not  assign  the 
lease,  nor  let  or  underlet  the  whole  or  any  part  of  the  prem- 
ises, '^nor  make  any  alteration  therein,  without  the  written 
eonsent  of  said  party  of  the  first  part,  under  the  penalty  of 
forfeiture  and  damages."  It  is  claimed  by  the  plaintiff  that 
the  lessees,  in  violation  of  this  covenant,  made  certain  alter* 
ations  in  the  premises,  by  cutting  through  the  floor  and  the 
joists  supporting  the  same  and  putting  in  stairs  descending 
to  the  basement  of  the  building,  without  his  written  consent^ 
and  that  the  plaintiff  thereupon  elected  to  forfeit  the  lease^ 
and,  after  serving  upon  the  lessees  a  written  notice  of  such 
forfeiture  and  a  demand  for  possession,  brought  this  suit. 

Evidence  was  given  at  the  trial  tending  to  show  that  the 
lessees  made  alterations  in  the  premises  as  above  stated,  and 
that  such  alterations  were  made  by  and  with  the  oral  direc* 
tion  and  consent  of  plaintiff,  and  the  court  thereupon  gave  to 
the  jury  the  following  instruction: 

sss  «« xf  jQn  believe  from  the  evidence  that  the  plaintiff^ 
Hoses,  verbally  authorized  the  defendants,  Stevens  &  Loomis, 
to  make  the  change,  if  any,  which  you  may  believe  from  the 
evidence  was  made  in  the  building,  this  was  a  waiver  by 
Hoses  of  the  provision  of  the  lease  that  no  alteration  should 


196  Mo8B8  9.  LooMii.  [niinoifl, 

be  made  without  the  written  consent  of  Moses,  as  that  pro- 
vision was  inserted  in  the  lease  for  the  benefit  of  Moses,  and 
he  had  a  right  to  waive  it." 

The  assignment  of  error  upon  which  principal  reliance  is 
placed  by  the  appellant  is  the  one  which  calls  in  question 
the  propriety  of  this  instruction,  and  the  argument  by  which 
the  instruction  is  attacked  is  based  wholly  upon  tlie  old  maxim 
of  the  common  law  that  an  instrument  under  seal  cannot  be 
varied  or  abrogated  by  words  not  under  seal.  The  conten* 
tion  is,  that,  as  the  lease  is  under  seal,  the  consent  of  the 
lessor  to  alterations  in  the  premises,  to  be  binding  on  him, 
could  be  given  only  in  the  mode  prescribed  in  the  lease,  viz., 
in  writing,  and  that  his  oral  consent  to  such  alterations,  or 
«ven  his  express  directions  to  the  lessees  to  make  them,  ar^ 
of  no  avail.  It  cannot  be  denied  that  the  maxim  thus  sought 
to  be  invoked  has  repeatedly  been  recognized  and  applied  in 
this  state:  Bamett  v.  Barnes^  73  111.  216;  Hume  v.  Taylor^  6S 
HI.  43;  Chapman  v.  McQrew^  20  111.  101.  But  the  maxim  is 
not  applied  in  this  state  without  various  modifications:  Whits 
V.  Walker,  31  111.  422.  Thus  it  is  held  that  the  release  of  a 
debt  secured  by  a  mortgage  need  not  be  under  seal:  Ryan  v. 
Dwdap^  17  111.  40;  63  Am.  Dec.  334  And  usually,  where 
parties  are  bound  to  one  another  by  writing  under  seal,  the 
obligors  will  be  discharged  by  parol  proof  of  facts,  if  suffi*- 
oient  in  themselves  to  constitute  a  discharge. 

So  rights  arising  under  sealed  instruments  may  be  waived 
by  parol.  Thus,  where  a  lease  contains  a  condition  of  for- 
feiture in  case  the  tenant  underlets  the  premises  without  the 
written  consent  of  the  lessor,  if,  after  such  condition  is  broken^ 
the  lessor  does  any  act  which  is  '*^  clearly  inconsistent  with 
his  reliance  upon  it,  such  as  the  acceptance  of  rent  with  full 
knowledge  of  all  the  facts,  such  conduct  amounts  to  a  waiver 
of  the  condition,  so  as  to  preclude  the  lessor  from  afterward 
availing  himself  of  the  forfeiture:  Ooodright  v.  Davide^  2  Cowpw 
803;  Wood  on  Landlord  and  Tenant,  530,  and  notes. 

Manifestly,  the  same  rule  should  apply  to  the  covenant  now 
under  consideration.  And  here,  as  the  evidence  tends  to 
ehow,  the  lessees  applied  to  their  lessor  to  put  in  some  stairs 
eo  as  to  give  access  to  the  basement  of  the  demised  premises, 
and  their  lessor  replied  that  he  would  not  be  to  the  expense 
of  putting  them  in,  but  that  the  lessees  might  do  it,  and  for 
that  purpose  might  use  the  old  stairs  which  were  then  in  the 
iMUiementi  and  that  they  thereupon  made  the  neoessary  open* 
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ing  in  the  floor  and  pat  in  the  stairs  designated  by  the  lessor. 
These  facts  show  a  clear  intention  on  the  part  of  the  plaintiff 
to  waive  his  right  of  forfeiture  growing  out  of  the  alteration 
in  the  premises  thus  authorized  by  him,  and  we  see  no  reason 
why  he  should  not  be  held  to  such  waiver.  There  is  no  ques- 
tion, so  far  as  we  can  see,  of  any  variation  or  abrogation  of 
the  sealed  instrument,  but  merely  a  waiver  by  the  plaintiff 
of  his  right  to  declare  a  forfeiture  thereunder.  In  fact,  the 
case  would  seem  to  be  an  appropriate  one  for  an  application 
of  the  doctrine  of  estoppel.  The  plaintiff  having,  by  hit 
words  and  conduct,  caused  the  lessees  to  believe  that  he 
would  not  enforce  the  forfeiture  provided  for  in  the  lease,  and 
they,  with  that  belief,  having  made  the  alterations  in  ques* 
tion,  he  ought  equitably  to  be  estopped  from  seeking  now  ta 
avail  himself  of  the  forfeiture. 

We  are  of  the  opinion  that  there  was  no  error  in  the  in* 
ittruction,  and,  there  being  no  other  errors  pointed  out  which 
seem  to  us  to  be  worthy  of  consideration,  the  judgment  oC 
the  appellate  court  will  be  affirmed. 

Waiysr  ov  PoRrsiTCTBB  OF  LiASS. — Courts  of  law  itriye  to  aroid  ea* 
forcing  forfeitures,  and  conrta  of  equity  relieve  against  them.  As  a  oonse- 
qaence  of  this  rule  it  results  that  if  a  landlord  means  to  take  advantage  of 
any  breach  of  covenant  in  a  lease  so  that  it  shall  operate  as  a  forfeitoro 
thereof,  he  most  not  do  anything  which  may  be  deemed  an  acknowledgment 
of  the  tenancy  and  a  waiver  of  the  forfeiture.  To  show  a  waiver  and  tha 
determination  of  the  landlord  to  disclaim  the  reversion  and  continue  tha 
lease,  slight  acts  are  sufficient,  and  any  recognition  of  a  tenancy  as  subsist- 
ing after  the  right  of  entry  has  accrued  and  the  landlord  has  notice  of  tha 
forfeiture  has  the  eflfect  of  a  waiver:  Gat-nhari  v.  Finney,  40  Mo.  449;  9S 
Am.  Deo.  303;  AlUn  v.  Deni,  4  Lea,  676;  WilliamB  v.  VanderbiU,  145  IIU 
S38;  36  Am.  St.  Rep.  486.  A  lessor  waives  the  right  to  insist  upon  the 
forfeiture  of  his  lease  by  actions  which  amount  to  a  consent  to  a  departure 
from  the  strict  letter  thereof:  HukiU  v.  Myers,  36  W.  Va.  639.  A  waiver 
of  fcrfeiture  may  be  implied  from  silence.  Thus,  if  a  landlord  is  entitled 
by  the  terms  of  his  lease  to  exact  a  forfeiture  in  case  of  default  in  the  pay- 
ment of  rent,  and  when  the  rent  becomes  due  the  landlord  demands  pay* 
■lent  and  the  tenant  says  he  will  credit  the  amount  on  a  note  held  by  him 
against  the  landlord,  to  which  the  landlord  makes  no  reply,  the  latter  can* 
act  thereafter  insist  upon  a  forfeiture  for  that  particular  act  as  a  breach  of 
eofenant.  If  he  did  not  intend  to  agree  to  the  tenant's  proposition  it  was 
hii  duty  to  say  so  at  the  time,  and  his  failure  constituted  a  waiver  of  the 
right  to  declare  a  forfeiture:  Johnaon  ▼.  Dougkun,  73  Mo.  168.  If  a  land- 
lord, by  acquiescence  in  his  tenant's  dilatoriness  in  the  payment  of  rent^ 
induces  the  tenant  to  believe  that  strict  observanoe  of  his  covenant  to  pay 
rent  at  a  specified  time  is  not  to  be  required  of  him,  the  lessor  thereby 
waives  his  right  to  insist  upon  a  forfeiture  for  breach  of  the  oondition,  and 
equity  will  not  enforce  it^  especially  when  fall  compensation  can  be  made 
to  the  landlord:  Tktvpp  ▼•  FkUi,  26  N.  J.  Kq.  82. 
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Aeoeptanee  ^  Rent  —The  most  familiar  instanoe  of  tho  wsItw  of  the  forfeit- 
lire  of  a  lease  ariaes  from  the  aooeptanoe  of  rent  by  the  landlord  after  condi- 
tion broken,  and  it  is  a  universal  mle  that  if  the  landlord  acoepts  rent  from 
his  tenant  after  full  notice  or  knowledge  of  a  breach  of  a  covenant  or  oondi* 
tion  in  his  lease  for  which  a  forfeiture  might  have  been  demanded,  this  caa« 
■titutes  a  waiver  of  forfeiture  which  cannot  afterward  be  asserted  for  that 
particular  breach  or  any  other  breach  which  occurred  prior  to  the  acceptanoo 
of  the  rent.  I^  other  words,  the  acceptance  by  a  landlord  of  the  rents,  with 
full  knowledge  of  a  breach  in  the  conditions  of  the  lease,  and  of  all  of  tha 
circumstances,  is  an  affirmation  by  him  that  the  contract  of  lease  is  still  in 
force,  and  he  is  thereby  estopped  from  setting  up  a  breach  in  any  of  the 
conditions  of  the  lease,  and  demanding  a  forfeiture  thereof:  Oarnhart  ▼• 
Finney,  40  Mo.  449;  93  Am.  Dec.  303;  Oombtr  v.  Haekett,  6  Wis.  323;  70 
Am.  Dec.  467;  Htikill  v.  Myert,  36  W.  Va.  639;  Little  Bock  Oranke  Co.  ▼. 
Shali,  59  Ark.  405;  McOlynn  ▼.  Moore,  25  Oal.  384;  Dahm  v.  Barlow,  9B 
Ala.  120.  The  landlord  may  elect  to  waive  a  forfeiture  by  suing  for  tho 
rent:  Ciark  v.  Jones,  1  Denio,  516;  43  Am.  Dec.  706.  If  a  lessee,  by  failing 
to  pay  the  taxes  according  to  a  covenant  in  the  lease,  thereby  gives  tho 
lessor  a  right  to  re-enter  for  nonpayment,  and,  after  default  in  the  payment 
•f  such  taxes,  the  lessor,  with  knowledge  thereof,  aooepts  rent  subsequently 
accruing,  this  constitutes  a  waiver  of  the  right  to  declare  a  forfeiture  and 
an  affirmation  of  the  continuance  of  the  lease,  and  the  lessee's  continned 
failure  to  pay  the  taxes  does  not  give  the  lessor  a  right  to  re-enter.  Such 
right  can  only  arise  in  case  of  a  new  and  positive  breach,  accruing  subse* 
quent  to  such  affirmance:  Conger  Y.  Duryee,  90  N.  Y.  594.  A  receipt  by  a 
landlord  for  rent  in  advance,  with  full  knowledge  that  covenants  in  the 
lease  have  been  previously  broken,  is  a  waiver  of  the  forfeiture  and  an 
affirmation  of  an  election  to  continue  the  lease  for  the  time  for  which  the 
lessor  receives  the  rent:  Brooks  v.  Rogers,  99  Ala.  483.  A  forfeiture  of  a 
lease  cannot  be  enforced  under  a  stipulation  therein  that  it  shall  be  void  for 
default  of  any  payment  for  thirty  days,  merely  because  of  failure  for  that 
time  to  pay  any  part  of  a  certain  payment  due,  if  both  parties  have  disre- 
garded the  strict  terms  as  to  payments,  some  payments  being  made  before 
due,  and  no  reference  is  made  to  the  default  until  long  after  the  amount  due 
has  been  paid:  Westmoreland  etc.  Oas  Co.  v.  De  WiU,  130  Pa.  St  235. 
Acceptance  of  rent  by  a  lessor,  after  the  lessee  has  committed  a  breach  of 
his  covenants,  such  as  authoriaes  the  landlord  to  declare  a  forfeiture,  is  not 
a  waiver  thereof,  if  the  lessor  is  ignorant  of  such  breach  at  the  time  of  the 
acceptance  of  the  rent:  Walker  v.  Engler,  30  Mo.  130;  McOlynn  ▼.  Moore, 
25  Cal.  385.  If  a  lease  provides  for  a  re-entry  and  termination  thereof 
for  nonpayment  of  rent,  the  acceptance  of  rent  in  arrears,  after  notice  of 
forfeiture  and  a  termination  of  the  lease,  does  not  constitute  a  forfeiture, 
unless  the  rent  accepted  became  due  after  the  breach  was  committed  by  the 
tenant:  8ilva  v.  Campbell,  84  Cal.  420.  Hence,  a  lessor  does  not  waive  hie 
right  to  claim  a  forfeiture  for  nonpayment  of  rent,  by  collecting  rents  sab- 
sequent  to  notice  to  vacate  and  applying  such  collections  to  the  payment  of 
installments  of  rent  falling  due  prior  to  the  one  upon  which  a  forfeiture  ia 
claimed:  Carraher  v.  Bell,  7  Wash.  81.  A  landlord,  nnder  a  lease  providing 
that,  on  default  by  the  tenant  in  the  payment  of  rent  and  taxes  at  all  times 
and  in  a  manner  specified,  the  former  shall  have  the  option  to  declare  the 
lease  terminated  and  forfeited,  or  to  pay  the  taxes  and  make  them  a  lien 
on  the  leasehold  estate,  and  improvements  thereon,  paramount  to  all 
ether  liens,  does  not  waive  his  right  to  elect  to  declare  a  forfeiture  for  the 
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paymeat  of  rent  by  forbearing  to  collect  it  promptly  m  it  falls  dno,  and 

allowing  tho  tenant  to  be  habitually  in  default,  or  by  paying  the  tazea 

which  ahould  have  been  paid  by  the  tenant:  DougUu  ▼.  Hermt,  S3  Minn. 

90^     Conditiona  of  a  continuing  nature  in  a  lease  are  waived  by  the  accept- 

aoee  of  rent  by  the  landlord  only  as  to  past  breaches.     The  landlord  is  not 

thereby  prednded  from  taking  advantage  of  a  forfeiture  resulting  from  a 

■obaequent  or  oontinued  breach:  ObicJt  r.  Elkan,  36  Minn.  80;  Aiexander  t« 

Badges  41  Mich.  691;  McQlynn  y.  Moore,  25  Gal.  386.     A  lease  is  forfeited 

and  terminated  if,  after  the  tenant  is  in  default^  the  lessor  refuses  to  accept 

payment  of  the  arrears  of  rent,  and  leases  the  same  property  to  another 

person,  and  a  waiver  of  forfeiture  for  such  nonpayment  of  rent  eannot  be 

thereafter   claimed  against  the  landlord  by  the  original  tenant:   Oufy  ▼• 

ByJtiii,  34  W.  Va.  48;  26  Am.  St.  Rep.  901.     A  right  of  re-entry  and  for^ 

feitare.  upon  failure  to  pay  rent,  must  be  enforced  during  the  term,  other* 

wiee  the  forfeiture  is  waived.    Thus  if,  under  a  lease,  the  buildings  erected 

on  the  premises  are  subject  to  forfeiture  for  a  failure  to  pay  rent,  and  a 

■ew  lease  makes  such  conditions  of  the  old  lease  binding  as  are  not  changed 

by  the  express  terms  of  the  new  lease,  and  one  of  these  terms  mortgages 

the  buildings  to  secure  the  rent^  the  right  of  forfeiture  is  waived,  and  does 

not  exist  under  the  new  lease:  Cheatiuim  v.  PUnhe,  I  Tenn.  Gh.  676.    The 

•object  of  the  enforcement  of  the  forfeiture  of  a  lease  for  breach  of  oondi* 

tMtts  by  the  lessee  is  treated  at  length  in  a  note  to  Oufy  v.  HukUl^  26  Am. 

81.  Rep.  911-9ia 

BMtUinff — AuigniMnL — ^If  a  lease  is  subject  to  forfeiture  by  the  act  of 
ttie  lessee  in  subletting  the  premises,  the  right  of  forfeiture  is  waived  if  the 
lessor,  with  knowledge  of  the  forfeiture,  accepts  rents  after  the  breach  of 
the  eonditioo,  or  sues  out  distress  for  rent  accruing  after  the  forfeiture! 
McKUdoe  V.  DarraeoU,  13  Gratt  278;  Ireland  v.  NicJioU,  46  N.  Y.  413.  A 
Botioe  by  a  landlord,  as  provided  by  statute,  to  pay  rent,  or  he  will  re-enter, 
given  with  knowledge  that  the  tenant  has  sublet  in  contravention  of  the 
stipulations  in  the  lease,  is  a  waiver  of  the  forfeiture  incurred  by  subletting: 
Fnmier  v.  CanUhers,  44  111.  App.  61.  Forfeiture  of  a  lease,  for  breach  of  a 
esodition  against  subletting  without  the  landlord's  consent,  is  waived  by 
ttie  letter's  acceptance  of  rent  with  knowledge  of  the  subtenant's  occupancy, 
and  the  taking  of  his  individual  checks,  stating  upon  their  face  that  they 
aie  for  rent:  TrauennaH  v.  LippincoU,  39  Mo.  App.  478.  Although  an 
assignment  of  the  term  by  the  lessee  without  the  consent  of  the  landlord 
works  a  forfeiture  of  the  lease,  still  such  forfeiture  is  waived  by  the  land* 
krd,  with  knowledge  of  the  facts,  accepting  rent  from  the  assignee,  although 
when  receiving  it  the  landlord  protests  against  such  effect  being  given  to  his 
actio  accepting:  Oul/eie.  Ry,  Co.  v.  SeUegaat,  79  Tex.  256;  Oroueh  v.  Wabask 
etc  By.  Coi,  22  Ma  App.  316.  Forfeiture  of  a  lease  for  breach  of  a  condition 
against  assignment,  or  subletting,  without  the  written  consent  of  the  land* 
lord,  is  waived  by  his  acceptance  of  rent  for  eight  years,  with  knowledge  of  a 
partial  assignment  or  subletting  of  the  premises  without  his  written  consent^ 
and,  in  such  case,  he  is  estopped  from  claiming  a  forfeiture  because  of  such 
mse  of  ths  premises:  Smith  v.  Bettor  eie.  qf  8l  PhiUp'e  Ohurcht  107  N.  T. 
611.  Forfeiture  of  a  lease  by  a  breach  of  a  condition  not  to  assign  is  not 
waived  by  acceptance  of  rent  from  the  assignee,  unless  the  landlord  has 
knowledge  of  the  assignment,  and  this  knowledge  must  be  shown:  Kew  v. 
Tfoimr,  90  UL  App.  029;  affirmed  160  IlL  18a 
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Distilling  and  Cattle  Feeding  Co.  v.  Peoplhl 

[150  iLLZNOn,  448.] 
CORFORATIOMB.— RxOULAmrnr   and  LlOALITT  OF  THE  ORfilAKISATIOBr  of  Wk 

oorporation  is  impliedly  admitted  by  proceeding  againat  it  in  its  oorpo> 
rate  name. 

CoBPORATiONS.~Av  iNfOBMATiov  IN  Quo  Wahbanto  against  n  corpora* 
tion,  letting  out  ita  charter,  and  the  proceedings  which  resalted  in  ii» 
Incorporation,  in  express  terms,  admits  the  purposes  of  its  ofganisatioA 
and  the  scope  of  its  corporate  powers. 

Quo  Wabhamto— Form  of  Plsadinos. — An  information  intlis  natnrsoff 
qao  warranto  is  a  oivil  remedy.  The  pleadings  must  conform,  as  far  as 
possible,  to  the  general  principles  goyeming  ordinary  civil  actions. 

In  Quo  Warranto  Dktenoant  must  xithsr  Disclaim  or  JusriFr.  If 
he  justifies  he  must  set  out  his  title  specially. 

Quo  Warranto.— Joinder  of  Pleas  of  Justifioatiov  and  DnoLAnnR  ia 
repugnant  and  inconsistent,  and  sabjeot  to  demurrer  in  a  qno  warraaW 
proceeding. 

Quo  Warranto.—Dbmurrsr  to  Pleas  mat  Reach  Defeofs  la  tiis  in* 
formation  in  qno  warranto  proceedings. 

Quo  Warranto.^Sufiicienot  of  the  Information  In  quo  warranto  ia 
point  of  substance  to  sustain  the  judgment  may  be  reached  either  by 
demurrer,  motion  in  arrest  of  judgment,  or  by  error,  and  may  be  oob* 
sidered  on  appeal,  though  not  challenged  by  demurrer. 

Monopolies. — Combination  or  Trust  organised  to  control  tho  manufao» 
tnre  smd  sale  of  all  distillery  products,  and  to  thus  dictate  the  amoaat 
to  be  manufactured  and  the  selling  price,  is  illegal  and  void. 

Monopolies. — Incorporation  of  an  organization  or  combination  to  monopo-^ 
lise  a  business,  and  the  transfer  to  it  of  the  property  of  its  members^ 
do  not  purge  it  of  its  illep^ality. 

Monopolies — Corporation  Charter  cannot  Authorize. — A  charter 
authorizing  a  corporation  to  engage  in  a  general  distillery  business,  and 
to  own  the  property  necessary  for  that  purpose,  does  not  authorize  it  to 
form  a  trust  and  combination,  and  create  a  monopoly  of  such  business. 

Corporations — Monopolies — Ouster. — If  a  corporation  misuses,  abuses, 
and  usurps  the  powers  granted  by  its  charter  in  creating  a  monopoly, 
or  otherwise,  it  may  be  ousted  from  its  franchises  by  judgment  in  qno 
warranto  proceedings. 

Quo  WARRANTO  against  the  Distilling  and  Cattle  Feeding 
Company.  The  information  alleged  that  on  May  10,  1887, 
there  were  existing  and  doing  business  in  Illinois  five  dif- 
ferent distillery  corporations,  also  one  such  corporation  or- 
ganized under  the  laws  of  Missouri,  and  one  corporation 
organized  under  the  laws  of  Ohio,  and  a  copartnership  and 
an  individual  also  doing  business  in  the  latter  state,  all  of 
which  were  then  engaged  in  operating  distilleries,  in  the  par> 
chase  of  grain  and  in  the  manufacture  and  sale  of  alcohol 
and  other  distillery  products,  and  that  for  the  purpose  of 
forming  and  creating  a  trust,  and  with  the  design  of  control* 
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ling  and  regulating  the  output,  manufacture,  and  sale  of 
distillery  products,  and  of  establishing  a  monopoly  in  the 
manufacture  and  sale  thereof,  the  owners  of  the  capital  stock 
of  such  corporations,  firm,  and  individuals  entered  into  a  cer- 
tain trust  agreement,  by  which  was  formed  the  Distillers  and 
Cattle  Feeders'  Trust  The  information  further  alleged  that 
within  one  year  thereafter  there  had  been  absorbed  by  such 
trusty  under  the  terms  and  provisions  of  its  trust  agreement, 
eighty-one  different  distillery  companies  organized  under  the 
laws  of  the  various  states  in  which  they  were  respectively 
located  and  doing  a  distillery  business;  that  twenty-two  of 
the  distillery  companies  thus  absorbed  by  the  trust,  and 
which  had  transferred  all  their  capital  stock  thereto,  were 
corporations  organized  under  the  laws  of  Illinois;  that  in 
February,  1890,  for  the  purpose  of  more  perfectly  establish- 
ing a  combination,  making  its  monopoly  more  complete,  and 
of  more  fully  exercising  the  power  of  regulating  and  control- 
ling the  distillery  business,  and  more  effectively  preventing 
competition  therein,  and  in  order  to  clothe  an  unlawful  com- 
bination in  legal  garb,  the  trustees  of  the  Distillers  and  Cat- 
tie  Feeders'  Trust  organized  such  trust  as  a  corporation  under 
the  general  incorporation  act  and  name  of  the  Distillers  and 
Cattie  Feeders  Company;  that  the  trustees  of  the  said  trust 
at  the  time  of  the  organization  of  the  said  corporation  sub- 
scribed for  all  the  stock  therein,  and  elected  themselves  its 
directors;  that  at  the  same  time  they,  or  so  many  of  them  as 
were  necessary  to  constitute  a  majority  of  the  directors  of 
each  of  the  corporations  composing  the  trust,  were  direct- 
ors thereof,  and  holders  of  all  the  stock  in  such  corpo- 
rations, and  that  they  directed  a  conveyance  of  all  the 
property  which  those  corporations  held  to  the  newly  formed 
corporation,  and  that  as  directors  of  those  corporations  they 
executed  to  the  Distilling  and  Cattle  Feeding  Company  a 
transfer  of  all  the  property  of  those  corporations,  except  such 
as  was  held  by  them,  and  this  they  continue  to  hold;  that 
upon  the  incorporation  of  the  Distilling  and  Cattle  Feeding 
Company,  the  holders  of  stock  in  the  said  trust  were  called 
together,  and  their  certificates  of  stock  therein  surrendered  to 
the  trustees  thereof,  and  that  there  was  issued  to  them,  in 
lieu  thereof,  shares  of  stock  in  the  newly  formed  corporation 
which  assumed  and  agreed  to  discharge  all  the  contracts  and 
obligations  of  said  trust  to  the  former  owners  of  stock  in  the 
ewporations  forming  such  trust;  that  such  corporations  con- 
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tinua  as  corporations  in  form^  but  have  not  been  operated 
since  the  organization  of  the  Distilling  and  Cattle  Feeding 
Company;  that  the  franchises  of  such  corporations,  since  they 
have  been  absorbed  by  such  trust,  have  been  paralyzed  and 
useless  in  the  hands  of  the  newly  formed  corporation;  that 
that  company  directs,  controls,  and  manages  the  property  of 
those  corporations  as  fully   and   completely,  and  with  the 
same  intention  and  design,  and  for  the  accomplishment  of 
the  same  purposes  as  the  property  and  business  of  those  cor- 
porations were  managed  and  operated  under  the  said  trust 
agreement,  and  that  the  newly  formed  corporation  is,  in  fact, 
a  continuation  of  said  trust;  that  the  Distilling  and  Cattle 
Feeding  Company  has  continued  to  procure  and  obtain,  from 
time  to  time,  by  purchase  or  otherwise,  the  entire  distillery 
property  and  business  of  a  large  number  of  other  distilleries 
organized  under  the  laws  of  the  various  states,  and  that  at 
the  time  of  making  such  purchases,  and  as  a  part  considera- 
tion therefor,  it  exacted  from  the  holders  of  a  majority  of  the 
stock  of  such  institutions  contracts  that  they  would  not,  at 
any  time  within  five  years  from  the  date  of  the  purchases, 
engage  in  the  business  of  distilling  at  any  place  in  the  United 
States  within  one  thousand  miles  of  Chicago.    The  informa- 
tion further  alleged  that  the  Distilling  and  Cattle  Feeding 
Company  has  been  so  managed  and  operated  that  it  controls 
and  has  a  monopoly  of  the  distillery  business  of  the  United 
States  north  of  the  line  of  the  Ohio  river;  that  it  has  been 
the  policy  of  this  corporation,  carried  out  by  its  oflScers,  to 
prevent  competition,  to  regulate  and  control  the  production 
and  output  of  all  distillery  products,  and  to  dismantle  and 
keep  idle  a  large  number  of  distilleries  now  within  its  con- 
trol by  purchase  or  otherwise;  that  it  has  introduced  a  sys- 
tem of  disposing  of  its  output,  by  which,  through  various 
distributers  in  different  parts  of  the  United  States,  its  pro- 
ductions are  sold,  and  with  each  sale  there  is  given  to  the 
purchaser  a  voucher  of  rebate,  promising  to  repay  seven  cents 
per  gallon  on  the  amount  purchased  at  the  end  of  six  months, 
provided  the  purchaser  shall  have  bought  all  his  supply  of 
distillery  products  from  said   corporation;  that  by  means  of 
such  rebate  system  said  corporation  brings  within  its  con- 
trol every  dealer  who  becomes  its  patron,  and  thus  dictates 
prices  to  all  consumers  at  pleasure.     The  information  then 
alleges  that  the  defendant  corporation,  by  means  of  the  com- 
binations before  mentioned,  has  created  a  monopoly  in  the 
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manufacture  and  output  of  distillery  products,  and  bae 
secured  such  control  over  the  consumers  thereof  as  to  destroy 
all  competition  in  the  manufacture  and  sale  of  such  products 
throughout  the  United  States,  and  has  and  continues  to  mis* 
use,  abuse,  and  pervert  the  powers  and  privileges  conferred 
en  it  by  law,  and  prays  that  it  be  summoned  to  answer  by 
what  right  it  has  so  misused  and  perverted  its  powers  and 
franchises,  and  assumes  to  exercise  the  aforesaid  powers, 
liberties,  privileges,  and  franchises.  The  defendant  corpora- 
tion filed  five  pleas  to  the  information.  A  demurrer  was 
sustained  to  all  the  pleas.  Judgment  of  ouster  was  entered 
against  the  defendant,  and  it  appealed. 

The  first  plea  of  the  defendant,  and  the  only  one  necessary 
to  set  out,  admitted  that  on  May  10,  1887,  there  were  exist- 
ing and  doing  business  in  this  state,  in  Ohio,  and  in  Missouri, 
the  seven  corporations,  the  copartnership  and  the  individual 
alleged  in  the  information,  and  that  on  that  day  they  entered 
into  the  trust  agreement  above  set  forth;  that  within  one 
year  from  May  10, 1887,  the  trust  agreement  embraced  about 
cjgbty-one  different  distillery  companies,  persons,  and  firms 
that  had,  at  some  time  prior  thereto,  been  engaged  in  the 
distillery  business;  that  among  them  were  the  several  Illi- 
nois corporations  named  in  the  information;  that  those  cor- 
porations had  all  become  parties  to  the  trust  agreement  prior 
to  February  11,  1890,  and  that  each  of  them  conveyed  its 
real  estate  to  some  person  to  be  held  in  trust  for  the  persons 
who  were  then  stockholders  in  the  respective  corporations, 
and  that  the  trustee  executed  back  to  the  corporation  a  lease 
of  such  real  estate  for  the  terra  of  twenty-five  years,  and  that 
the  respective  stockholders  sold  and  surrendered  their  capital 
stock,  except  so  much  as  was  necessary  to  be  retained  to 
qualify  for  a  minority  of  directors,  to  the  trustees  named  in 
the  trust  agreement  and  their  successors;  that  the  said  trus- 
tees owned  and  controlled  the  stock  in  these  various  corpora- 
tions;  that  a  special  meeting  of  the  holders  of  trust  certificates 
of  the  Distillers  and  Cattle  Feeders'  Trust  was  held  in  Feb* 
mary,  1890,  at  Peoria,  to  consider  the  advisability  of  adopt- 
ing a  recommendation  of  the  trustees  to  form  a  corporation 
with  a  capital  stock  of  thirty-five  million  dollars,  and  that 
at  such  meeting  the  preamble  and  resolutions  set  out  in  the 
information  were  unanimously  adopted;  that  the  defendant 
was  organized  as  stated  in  the  information,  and  that  its 
•barter  is  therein  correctly  set  forth;  that  tlie  first  board  of 
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directors  of  the  Distilling  and  Cattle  Feeding  Company,  in* 
corporated  as  alleged,  were  the  same  individuals  who  had 
been  trustees,  and  that  they  so  continued  until  the  annual 
election  of  directors;  that  the  defendant  subsequently  pur- 
chased the  property  and  bu8ines8  of  H.  H.  Shufeldt  A  Co., 
and  the  property  of  the  Calumet  Distilling  Company,  as 
alleged;  that  the  defendant  had  dismantled  Uie  plants  of  the 
Chicago  Distillery  Company  and  of  some  fifteen  other  oom- 
panics,  and  that  it  had  adopted  the  form  of  rebate  voucher 
in  the  information  set  forth. 

The  plea  then  denies  that  all  the  firms  and  individuals 
mentioned  as  signing  the  trust  agreement  were,  on  May  10« 
1887,  engaged  in  operating  distilleries,  in  the  purchase  of 
com,  and  in  the  manufacture  of  spirits  and  in  the  sale  of  the 
same.   It  denies  that  the  trust  agreement  was  signed  by  aaid 
persons  and  corporations  for  the  purpose  of  forming  and  creat- 
ing a  trust,  with  the  design  of  controlling  and  regulating  the 
output,  manufacture,  and  sale  of  distillery  products  in  the 
county  of  Cook  and  state  of  Illinois,  and  in  the  United  Statee 
of  America.    It  denies  that  the  agreement  was  entered  into  for 
the  purpose  of  establishing  a  monopoly  in  the  manufacture  and 
sale  of  alcohol,  spirits,  and  high  wines  and  all  other  distillery 
products.    It  denies  that  the  eighty-one  distilling  companiea 
mentioned  in  the  information  were,  at  the  time  they  became 
parties  to  the  agreement,  or  had  been  for  several  years  prior 
thereto,  carrying  on  nnd  operating  the  distilling  business,  and 
producing  alcohol,  spirits,  and  high  wines,  and  all  other  dis- 
tillery products  from  the  distillation  of  grain,  or  that  they 
were  then  engaged  in  the  sale  of  such  products.     It  denies 
that  all  of  said  distilling  companies  transferred  their  capital 
stock  to  the  Distillers  and  Cattle  Feeders'  Trust.    It  denies 
that  the  real  estate  of  the  respective  corporations  named  in 
the  information  was  conveyed  to  any  trustee  for  the  purpose 
of  carrying  out  any  scheme  of  combination  and  trust,  or  that 
the  stock  of  such  corporations  was  sold  and  transferred  to 
the  trustees  of  the  trust  for  the  purpose  of  effecting  or  carry- 
ing out  any  unlawful  organisation.    It  denies  that  the  prop- 
erties formerly  belonging  to  the  several  corporations  were 
transferred  to  the  defendant  under  and  by  virtue  of,  or 
in  accordance  with,  the  preamble  and  resolutionp  set  out  in 
the  information  as  having  been  adopted  by  the  certificate 
holders  in  February,  1890.     It  denies  that  in  pursuance  of 
such  resolutions,  and  for  the  purpose  of  more  perfectly  estab- 
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HBhing  said  combination  and  making  the  monopoly  thereof 
more  complete,  and  exercising  more  fully  the  power  of  regu- 
lating the  production  of  alcohol,  spirits,  and  high  wines,  and 
of  more  effectually  preventing  competition  in  the  distillery 
bosinesB,  and  in  order  to  clothe  the  unlawful  combination 
in  legal  guise,  the  trustees  organized  the  defendant  corpora- 
tion, and  it  denies  that  the  defendant  was  formed  with  any 
mcb  purpose  or  intent  as  charged  in  the  infornoation. 

The  plea  further  denies  that  the  trustees  of  the  trust  eze- 
cnted,  or  caused  to  be  executed,  to  the  defendant  company 
transfers  or  conveyances  of  all  the  property  of  every  kind 
and  description.  It  denies  that  the  individuals  who  were 
trustees  of  the  trust  and  who  were  directors  of  the  defendant, 
or  who  were  directors  of  the  respective  corporations  above 
mentioned,  continued  to  hold,  or  still  hold,  any  stock  in  those 
oorporations,  and  it  denies  that  the  individuals  who  were  at 
the  time  to  transfer,  and  did  transfer,  all  the  property  of  the 
respective  corporations  to  the  defendant,  then  were  and  still 
remain  directors  of  those  corporations,  and  then  were  and 
still  are  directors  of  the  defendant.  It  denies  that  the 
holders  of  certificates  in  the  trust  were  called  together,  and 
that  their  certificates  were  surrendered  to  the  trustees  of  the 
trusty  and  that  there  were  issued  to  them,  in  lieu  thereof, 
shares  of  the  capital  stock  of  the  defendant,  as  alleged  in  the 
information.  It  denies  that  the  several  corporations  which 
went  into  and  became  members  of  the  trust  still  continue 
as  corporations  in  form.  It  denies  that  the  defendant  con« 
txols  and  manages  the  property  of  those  corporations 
as  stated  in  the  information.  It  denies  that  the  defend* 
ant  manages  said  property,  or  any  of  it,  as  it  was  man- 
aged  by  the  respective  corporations  while  parties  to  the  trust* 
It  denies  that  the  defendant  is  a  direct  continuation  of  the 
trust.  It  denies  that  the  defendant  has  been  so  managed  and 
operated  by  its  directors  as  to  have  come  into  the  control 
and  substantial  monopoly  of  the  business  of  manufacturing 
high  wines,  spirits,  and  other  distillery  products  from  grain 
in  the  United  States.  It  denies  that  it  has  succeeded  in 
obtaining,  by  means  of  the  methods  set  out  in  the  information, 
the  ownership  or  control  of  every  distillery  property  that  in 
November,  1892,  was  in  active  operation  in  that  portion  of 
the  United  States  north  of  the  Ohio  river.  It  denies  that  in 
November,  1892,  and  at  the  present  time,  it  was  and  is  in 
control  of  the  business  of  distilling  high  wines,  spirits,  and 
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alcohol,  BO  as  to  prodace  or  control,  or  to  now  produce  or 
control,  ninety-five  per  cent  of  the  entire  product  of  those 
articles  in  the  United  States.  It  denies  that  it  has  been  or 
is  now  its  policy,  for  the  purpose  of  preventing  competition 
and  controlling  the  production  and  output  of  high  wines, 
spirits,  and  alcohol,  to  dismantle  and  keep  idle,  or  that  it 
has  dismantled  and  kept  idle,  a  large  number  of  distill* 
ing  plants  which  it  has  purchased  or  into  the  possession 
of  which  it  has  come.  It  denies  that  it  is  a  part  of  the 
defendant's  policy  to  dismantle  any  plants  or  prevent  their 
being  used,  or  that  it  has  or  does^  keep  such  property  idle 
that  could  be  used  without  loss  in  the  production  of  alcohol^ 
spirits,  and  high  wines.  It  denies  that  by  means  of  the  oper- 
ation of  the  rebate  system  the  defendant  brings  under  its 
control  every  dealer  who  becomes  its  patron,  or  that  he  is 
thereafter  forced  to  continue  his  exclusive  patronage  or  sub* 
ject  himself  to  a  greater  or  less  loss  of  money  which  he  would 
otherwise  obtain. 

The  plea  further  denies  that  the  defendant  has  obtained 
the  absolute  control  of  the  output  and  manufacture  of  high 
wines,  spirits,  and  alcohol.     It  denies  that  the  defendant 
has  been  so  operated  as  to  subject  all  its  patrons  to  such 
condition  that  it  has  grasped,  and  continues  to  grasp,  nearly 
the  entire  distillery  product  and  trade.    It  denies  that  the 
defendant  has  been  or  is  now  enabled  to  dictate,  or  that  it 
does  dictate,  prices  to  consumers  at  pleasure.     It  denies  that 
the  defendant  has  exercised,  or  now  exercises,  such  power  of 
control  over  the  output  of  distillery  products,  and  over  con- 
sumers of  the  same,  as  to  destroy  all  competition  in  the 
manufacture,  furnishing,  and  sale  of  distillery  products.     It 
denies  that  for  twelve  months  last  past,  at  the  county  of  Gook, 
the  defendant  has  misused  and  perverted   the  powers  and 
privileges  conferred  on  it  by  law.     It  denies  that  it  still  con- 
tinues to  misuse  and  pervert  its  powers  and  privileges,  or  that 
it  has  usurped  and  willfully  exercised,  or  still  continues  to 
usurp  and  willfully  exercise,  powers,  liberties,  privileges,  and 
franchises  not  conferred  by  law.     It  denies  that  the  defend- 
ant has,  in  any  manner  and  form,  as  stated  in  the  information, 
abused  its  powers  and  privileges,  contrary  to  the  statutes  of 
the  state  or  the  common  law  of  the  land.     It  denies  that  it 
has  destroyed  all  diversity  of  interest  and  of  competition 
among  the  distilleries,  properties,  and  plants  which  are  held 
and  owned,  or  which  were  held  and  owned,  by  their  formev 
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owners.  It  denies  that  the  defendant  has  unlawfully  mis- 
used and  perverted  its  powers  and  franchises,  and  usurped 
to  itself,  and  still  unlawfully  usurps,  holds,  and  exercises,  the 
power  of  maintaining  a  monopoly  on  the  production,  for  sale, 
of  high  wines,  alcohol,  spirits,  and  other  distillery  products. 
It  denies  that  the  defendant  has,  in  any  sense,  as  charged  in 
the  information,  attempted  to  monopolize,  or  had  any  purpose 
of  monopolizing,  the  manufacture  and  sale  of  distillery  prod- 
ucts. It  denies  that  the  powers  and  franchises  granted  to 
the  defendant  in  and  by  its  charter  have  been  for  twelve 
months  last  past,  and  still  are,  perverted  and  abused  by  the 
defendant,  its  stockholders,  directors,  and  managers,  for  the 
purpose  of  establishing  a  monopoly  in  the  distilling  busi« 
ness.  It  denies  that  the  defendant  has,  by  the  means  stated 
in  the  information,  or  in  any  other  way,  created  and  estab- 
lished, and  now  maintains  in  the  county  of  Cook,  a  virtual 
monopoly  on  the  business  of  producing  for  sale,  and  of  selling, 
high  wines,  alcohol,  spirits,  and  other  distillery  products,  con- 
trary to  law  and  against  the  peace  and  dignity  of  the  people 
of  the  state  of  Illinois. 

The  plea  then  alleges,  on  the  contrary,  that  the  defendant 
uses  its  franchises,  powers,  and  privileges  in  the  state  of  Illi- 
nois under  and  by  virtue  of  the  charter  set  out  in  the  informa- 
tion, which  charter  is  made  a  part  of  the  plea,  and  under  and 
by  virtue  of  no  other  power  or  authority  than  that  conferred 
by  said  charter  and  the  laws  of  the  land;  that  after  its  incor- 
poration the  defendant  purchased  the  various  plants  of  the 
companies,  persons,  and  firms  named  in  the  information  for  a 
good  and  valuable  consideration,  for  the  purpose  and  with  the 
intention  of  utilizing  and  using  such  plants  in  producing  dis- 
tilled spirits,  high  wines,  and  alcohol,  and  for  no  other  pur- 
pose whatever;  that  it  found,  on  investigation,  that  some  of 
the  plants  so  purchased,  on  account  of  their  location  and  con- 
struction, could  not  be  operated  without  loss,  and  thereupon 
the  defendant  did  dismantle  some  of  them,  and  used  the  ma- 
chinery therein  in  refitting  and  repairing  the  other  plants 
purchased  of  the  corporations  and  persons  in  the  information 
mentioned;  that  said  plants  were  not  dismantled  for  the  pur- 
pose of  preventing  competition,  but  for  the  purpose  of  using 
their  machinery  in  repairing  and  refitting  other  plants  better 
located  for  the  business,  and  in  which  distilling  could  be 
carried  on  more  economically  and  successfully;  that  prior  to 
and  at  the  time  the  defendant  purchased  the  properties 
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described  in  the  information  the  producing  capacity  in  the 
territory  in  the  information  mentioned  was  at  least  four  times 
greater  than  the  demand  in  this  country  for  distilled  spirits, 
alcohol,  high  wines,  and  other  products  of  the  still,  by  reason 
whereof  a  large  number  of  the  plants,  to  wit,  forty-eight,  had 
been  for  a  long  time  idle,  and  portions  of  their  machinery  had 
become  useless,  and  they  were  valuable  only  for  such  machin- 
ery as  had  not  been  injured  by  nonuse  and  was  capable  of 
being  used  in  refitting  other  distilleries,  as  above  stated;  that 
the  defendant's  sole  and  only  purpose  in  purchasing  said 
properties  was  to  operate  distilleries  to  meet  the  demand  of 
the  public  and  to  secure  only  fair  remuneration  and  returns 
for  the  investment,  and  not  to  create  a  monopoly,  or  prevent, 
in  any  manner,  any  other  persons,  parties,  or  corporations 
from  engaging  in  like  business  in  the  territory  described  in 
the  information. 

The  plea  further  alleges,  that  in  the  purchase  of  all  of  these 
properties,  except  that  known  as  the  H.  H.  Shufeldt  &  Co. 
property  and  the  Calumet  distillery  property,  the  defendant 
placed  no  restrictions  upon  the  sellers  from  going  into  the 
same  business  at  any  time  and  anywhere  in  the  United 
States;  that  it  purchased  the  Shufeldt  property  from  the  firm 
composed  of  Henry  H.  Shufeldt  and  John  Lj^nch,  and  that  in 
the  purchase  of  that  property  and  the  good-will  of  the  business 
the  sellers  contracted  not  to  engage  in  the  business  witlnn  one 
thousand  miles  of  Chicago  for  the  limited  period  of  five  years, 
and  a  similar  contract  existed  with  the  Calumet  Distilling 
Company,  and  that  these  were  the  only  two  properties  touch- 
ing which  any  con<jition  or  restraint  was  imposed  upon  the 
sellers  in  the  purchase  of  said  several  properties;  that  all  of 
the  properties  purchased  from  corporations  were  purchased 
under  and  by  direction  and  authority  of  the  stockholders  and 
directors  of  the  several  corporations;  that  prior  to  the  sale 
of  the  property,  to  wit,  in  the  months  of  February  and  March, 
1890,  the  stockholders  in  each  of  the  companies  adopted 
substantially  the  following  resolution: 

^  Whereas,  it  is  deemed  best  and  for  the  best  interests  of 
the  stockholders  of  this  corporation  to  transfer  all  its  property, 
of  every  nature,  kind,  and  description,  including  all  brands 
and  good-will  of  the  business,  to  the  Distilling  and  Cattle 
Feeding  Company,  a  corporation  organised  under  and  by 
virtue  of  the  laws  of  the  state  of  Illinois;  now,  thsreforev 
be  it. 
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^Be9olvedf  by  the  stockhoIderB  of  this  conpany,  that  the 
board  of  directors  be  and  they  are  hereby  authorized  to  pro* 
▼ide  for  the  conveyance  and  transfer,  in  a  proper  and  legal 
manneri  of  all  the  property  of  this  company  to  the  said 
Distilling  and  Cattle  Feeding  Company;  and  we,  the  stock- 
holders, hereby  fully  authorize  and  empower  said  board 
of  directors,  in  any  manner  they  may  deem  adyisable,  to 
make  said  sale,  conveyance,  and  transfer,  and  we  hereby 
ratify  and  confirm  all  their  acts  in  that  behalf,  and  we 
also  hereby  authorize  and  empower  the  president  of  the 
board  of  directors  to  transfer  any  and  all  leasehold  interests 
held  by  this  corporation  in  any  and  all  real  estate  and  con- 
tracts and  agreements  to  the  said  Distilling  and  Cattle  Feed* 
ing  Company,  under  the  seal  of  this  corporation. 

*^BeBolved^  That  so  soon  as  the  sale,  convey ance,  and 
transfer  of  said  property,  and  of  said  leases  and  leasehold 
interests,  are  made  in  accordance  with  the  provisions  hereof, 
and  contracts  and  agreements  are  provided  for,  the  board  of 
directors  shall  provide  for  the  cancellation  of  all  outstand- 
ing stock  of  this  corporation,  and  as  soon  as  the  same  is  can* 
celed  to  surrender  the  charter  held  by  this  company,  and  so 
notify  the  secretary  of  state," 

That  the  directors  of  each  of  the  corporations  thereafter, 
in  pursuance  of  the  foregoing  preamble  and  resolutions,  did, 
in  the  months  of  February  and  March,  1890,  adopt  substan- 
tially the  following  preamble  and  resolutions: 

'*  Whsbbas,  the  stockholders  of  this  corporation  did,  on 

the  day  of  February,  A.  D.  1890,  at  the  office  of  the 

corporation,  at  which  all  the  stock  of  the  corporation  was 
represented,  by  resolution  unanimously  adopted,  empower 
the  directors  to  provide  for  the  sale,  conveyance,  and  trans- 
isr  of  all  the  property  of  this  corporation,  of  every  nature, 
kind,  and  description,  including  assignment  of  leases  and 
leasehold  interests,  to  the  Distilling  and  Cattle  Feeding  Com- 
pany: Now,  therefore,  be  it 

*^  JiMolvedj  by  the  board  of  directors,  that  the  president  be 
and  he  is  hereby  authorized  and  empowered  to  make  a  proper 
bill  of  sale,  in  the  name  of  the  corporation,  of  all  the  prop- 
erty, of  every  nature,  kind,  and  description,  and  good-will  of 
the  business,  to  the  Distilling  and  Cattle  Feeding  Company, 
and  also  to  assign,  transfer,  and  set  over  any  and  all  leases 
held  by  this  corporation  to  the  said  Distilling  and  Cattle 
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Feeding  Company,  conditioned  that  the  latter  shall  carry  out 
and  keep  the  covenants  of  said  leases,  and  shall  pay  all 
rents  that  may  become  due  thereon. 

**/2e«oZMd,  further,  That  upon  so  conveying  and  transfer- 
ring said  property  and  assigning  said  leases,  and  providing 
for  the  assuming  of  all  outstanding  contracts  and  agreements 
of  this  company,  the  president  be  and  he  is  hereby  authorized 
and  empowered  to  cancel  the  outstanding  stock  of  this  cor- 
poration, in  compliance  with  the  resolution  of  the  stock- 
holders in  that  behalf;  to  wind  up  the  affairs  of  the  corporation, 
and  to  oertify  to  the  secretary  of  the  state  of  Illinois  that  the 
stock  is  canceled,  that  the  said  corporation  has  discharged 
all  its  legal  liabilities,  ceased  to  do  business,  and  claims  do 
further  powers  or  privileges  under  or  by  virtue  of  its  charter,'' 

The  plea  further  alleges,  that  the  defendant  acquired  its 
property,  under  and  by  virtue  of  the  foregoing  resolutions, 
by  proper  conveyances  made  by  the  officers  of  the  respective 
corporations  named  in  the  information,  and  not  otherwise; 
that  immediately  upon  the  transfer  of  the  properties  being 
made  to  the  defendant,  the  stock  of  the  several  corporations 
mentioned  in  the  information  was  duly  canceled,  and  the 
business  of  the  corporations  wound  up;  that  no  stock  in  any 
of  those  corporations  has  been  in  existence,  or  outstand- 
ing, or  held  by  any  person  or  parties,  since  May  1,  1890, 
and  the  secretary  of  state  of  Illinois  has  been  notified,  by 
affidavit,  that  all  of  those  corporations  organized  under  the 
laws  of  this  state  have  paid  their  debts,  canceled  their  stocky 
and  ceased  to  do  business,  and  no  longer  claim  any  rights  un- 
der their  respective  charters,  and  that  the  secretary  of  state  is 
at  liberty  to  use  any  of  their  names  for  any  new  corporation. 

The  plea  further  alleges  that  the  defendant  has  not,  at  any 
time  since  its  incorporation,  produced  to  exceed  sixty-five 
per  cent  of  the  alcohol,  spirits,  and  high  wines  required  by 
the  trade  or  consumers;  that  it  has  not,  at  any  time,  and 
does  not  now,  monopolize  the  trade  in  spirits,  alcohol,  and 
high  wines  in  the  territory  named  or  elsewhere  in  the  United 
States;  but,  on  the  contrary,  shows  that  there  are,  and  were  at 
the  commencement  of  this  proceeding,  in  active  competition 
with  the  defendant  in  the  production  of  alcohol,  spirits,  and 
high  wines,  some  eighteen  distillery  companies,  the  names 
and  places  of  business  of  which  are  particularly  set  forth  in 
the  plea,  having,  in  the  aggregate,  the  capacity  for  the  daily 
oonsumptiou  of  thirty-four  thousand  seven  hundred  and  fifty 
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bushels  of  grain,  equal  to  the  production  of  at  least  two-thirds 
of  the  entire  demand  for  alcohol,  spirits,  and  high  wines  In 
the  country,  and  that  those  companies  are  in  active  compe- 
tition with  the  defendant  in  the  business,  and  that  the  de- 
fendant does  not  monopolize  the  business  of  producing  spirits, 
alcohol,  and  high  wines  in  the  territory  named  in  the  infor- 
mation or  elsewhere;  that,  in  addition  to  the  above,  two  die* 
tillery  plants  are  in  process  of  erection,  one  at  Terre  Haute, 
Indiana,  and  the  other  at  Peoria,  in  this  state,  with  an  aggre* 
gate  capacity  of  eleven  thousand  bushels  of  grain  per  day, 
both  of  which  are  designed  for  and  intended  to  enter  into  th« 
production  of  alcohol,  spirits,  and  high  wines,  in  active  com* 
petition  with  the  defendant. 

The  plea  further  alleges  that  the  defendant  has  not  sought 
to  enhance  prices  to  dealers  and  consumers,  and  that  the 
average  price  to  the  dealer  and  consumer  since  the  organiza- 
tion of  the  defendant  has  been  less  than  the  average  price  for 
the  ten  years  preceding  its  organization;  that  the  adoption 
of  the  rebate  vouchers  mentioned  in  the  information  is  de- 
signed only  to  secure  and  retain  so  much  of  the  trade  as  it 
legitimately  might  and  could  in  competition  with  other  die* 
tilleries,  designing  thereby  only  to  seek  a  market  for  its 
goods  without  placing  any  restraint  upon  the  sale  of  goods 
produced  by  other  persons,  parties,  firms,  or  corporations  in 
competition  with  the  defendant;  that  the  defendant  has  a 
fixed  price,  from  time  to  time,  for  its  goods,  based  upon  the 
cost  of  production,  and  that  it  has  sought  only,  in  fixing  such 
price,  to  secure  fair  returns  upon  the  money  and  labor  in- 
vested in  the  business,  and  that  it  has  not  sought,  at  any 
time,  to  dictate  or  control  the  prices  at  which  the  goods  pro- 
duced by  any  other  person,  firm,  or  corporation  should  be 
sold  in  the  market,  and  that  it  has  not  sought  to  control  the 
market  any  farther  than  by  fair  and  open  competition  in  the 
markets  of  this  country  and  of  the  world. 

8tev€n$  &  Horion  and  Runndls  &  Burry^  for  the  appellanii 

If.  T.  Moloney^  attorney  general^  Samuel  RiehoUon,  T.  J.  5co- 
)Md,  and  If.  £.  Newell^  for  the  appellee. 

^^  Bailey,  J.  This  proceeding  being  brought  against  the 
defendant  by  its  corporate  name,  the  regularitj*  and  legality 
of  its  organization  as  a  corporation  are  impliedly  admitted: 
Feople  V.  City  of  Spring  Valley,  129  111.  169.  And  not  only 
is  this  so,  but  tiie  information  sets  out  the  defendant's  char- 
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ter,  and  the  proceedings  which  resulted  in  its  incorporation, 
in  express  terms,  thus  expressly  admitting  the  purposes  of 
its  organization  and  the  scope  of  its  corporate  powers.  The 
question,  then,  of  the  defendant's  organization,  ^*  and  of 
its  right  not  only  to  exercise  the  franchise  of  being  a  corpora- 
tion, but  to  use  and  exercise  the  several  powers  conferred  by 
its  charter,  is  not  raised  by  the  information  and  is  not  in 
controversy  here. 

But  the  information  charges  the  defendant  with  abusing 
its  franchises,  and  with  usurping  and  exercising  powers, 
privileges,  and  franchises  which  do  not  belong  to  it;  and 
assuming,  for  the  present,  that  those  charges  are  sufficient 
to  require  an  answer  from  the  defendant,  the  first  question 
presented  is,  whether  the  court  below  properly  sustained  the 
demurrer  to  the  defendant's  pleas. 

The  tendency  of  the  courts  in  modern  times  being  to  re- 
gard an  information  in  the  nature  of  a  quo  warranto  in  the 
light  of  a  civil  remedy,  invoked  for  the  determination  of 
civil  rights,  although  still  retaining  its  criminal  form  and 
some  of  the  incidents  of  criminal  proceedings,  the  better 
doctrine  now  is  that  the  pleadings  should  conform,  as  far  as 
possible,  to  the  general  principles  and  rules  which  govern  in 
ordinary  civil  actions:  High  on  Extraordinary  Legal  Reme* 
dies,  sec.  710.  And  this  is  especially  so  in  this  state  in  view 
of  section  10  of  our  Practice  Act,  which  provides  that  in  cases 
of  this  character  it  shall  be  sufficient  to  summon  the  de- 
fendant to  appear  and  answer  the  plaintiff  in  an  action  of 
quo  warranto,  and  that  the  issues  shall  be  made  up  by  an- 
swering, pleading,  or  demurring  to  the  petition,  as  in  other 
oases:  2  Starr  &  Curtis'  Annotated  Statutes,  1780. 

It  has  been  repeatedly  held  in  this  state  that  in  proceed- 
ings of  this  character  the  defendant  must  either  disclaim  or 
justify.  If  he  disclaims  the  people  are  at  once  entitled  to 
judgment;  and  if  he  justices,  he  must  set  out  his  title  spe- 
cially: Clark  V.  People^  15  111.  213;  Illinois  Midland  Ry.  Co, 
V.  People,  84  111.  426;  Holden  v.  People,dO  111.  434;  Carrico  ▼. 
People,  123  111.  198.  See,  also,  High  on  Extraordinary  Legal 
Remedies,  sec.  716. 

In  our  opinion  none  of  the  pleas  in  this  case  conform  to 
this  rule.     The  first  plea,  the  substance  of  which  is  set  out 
at  length  in  the  foregoing  statement,  is  partly  a  plea  *^^  of 
justification  and  partly  a  disclaimer,  but  is  neither  a  com- 
plete plea  of  justification  nor  a  full  disclaimer,  and  very 
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mnch  the  same  thing  may  be  said  of  all  the  other  pleas.  As 
was  said  iu  Illinois  Midland  Ry.  Co.  ▼.  People^  84  111.  426: 
''Such  pleas  must  be  consistent,  and  not  allege  defenses  re- 
pugnant to  each  other.  This  one  contains  some  matters 
tending  to  show  justification  and  others  tending  to  show  a 
disclaimer.  In  that  respect  the  defenses  set  up  are  repug- 
nant and  inconsistent  with  each  other,  and  for  that  reason 
the  plea  is  bad." 

But  in  addition  to  this,  all  the  pleas,  with  perhaps  the  ex- 
ception of  the  fifth,  contain  various  defects  of  form,  which 
are  sufficiently  pointed  out  by  the  special  demurrer.  The 
first  plea — and  to  a  lesser  extent  the  second,  third,  and  fourth 
pleas — shows  an  evident  attempt  to  follow  the  usual  form  of 
an  answer  in  chancery,  rather  than  that  of  a  plea  at  law. 
The  first  plea  commences  with  an  express  admission  of  many 
of  the  allegations  of  the  information.  Then  follow  a  large 
number  of  express  denials  of  particular  facts  alleged  in  the 
information  (those  denials,  so  far  as  they  go,  being  in  the 
nature  of  disclaimers),  and  the  plea  closes  with  express  alle- 
gations of  a  large  number  of  afiirmative  facts,  intended,  ap- 
parently, to  serve  by  way  of  justification.  But  even  if  the 
disclaimer  and  the  justification  were  both  full  and  complete, 
they  constitute  repugnant  and  inconsistent  defenses,  and  the 
attempt  to  join  them  in  the  same  plea  renders  the  plea  obnox- 
ious to  demurrer. 

The  second  plea  is  substantially  like  the  first,  omitting  the 
denials.  The  third  plea  embodies  simply  the  denials  con* 
tained  in  the  first,  and  the  fourth  contains  the  aflSrmative 
allegations  appearing  in  the  first. 

Various  of  the  allegations  of  these  pleas  are  evasive  and 
argumentative,  and  constitute  negatives  pregnant.  It  would 
be  tedious  to  discuss  at  length  the  various  defects  of  form  in 
these  pleas  pointed  out  by  special  demurrer,  and  one  or  two 
must  serve  by  way  of  example.  Thus,  ***  the  denial  that 
all  the  firms,  individuals,  and  corporations  mentioned  as 
signing  the  trust  agreement  were  on  May  10,  1887,  engaged 
in  operating  distilleries,  in  the  purchase  of  corn,  and  in  the 
manufacture  of  spirits  and  the  sale  of  the  same,  may  be  true, 
and  yet  all  the  distillery  companies,  firms,  and  individuals 
but  one  may  have  been  engaged  in  all  those  lines  of  business, 
and  that  one  may  have  been  engaged  in  part  of  them.  Of 
the  same  character  is  the  denial  that  all  of  the  distillery 
companies  joining  the  trust  transferred  their  capital  stock  to 
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the  trast.  This  may  be  true,  and  yet  all  but  one  may  haT9 
made  Buoh  transfer  of  their  stock.  Various  other  similarly 
evasive  averments  might  be  cited.  The  pleas  are  double,  ia 
that  they  attempt  to  raise  a  great  variety  of  issues,  some 
material  and  some  immaterial,  thus  tending  to  great  and 
unnecessary  prolixity  of  pleading.  That  pleas  containing 
such  defects  were  obnoxious  to  both  general  and  special 
demurrers  seems  too  clear  to* require  extended  argument. 

The  fifth  plea  differs  somewhat  from  the  others,  and  should 
be  considered  separately.  It  alleges  that  the  defendant  exer- 
oises  its  powers,  privileges,  and  franchises  of  a  corporation 
■under  and  by  virtue  of  the  articles  of  incorporation  set  out 
in  the  information,  and  denies  that  it  was  organiied  for  the 
purpose  of  creating,  continuing,  perpetuating,  or  being  a 
monopoly  in  the  manufacture  and  sale  of  distilled  spirits, 
alcohol,  and  high  wines,  or  that  it  has  done,  at  any  time,  any 
of  the  acts  charged  in  the  information  with  any  such  pur* 
pose  or  design,  and  denies  all  abuse  or  misuse  of  its  powers, 
as  charged  in  the  information. 

When  this  plea  is  analyzed  it  will  be  found  that  it  wholly 
fails  to  tender  any  material  issue,  either  by  way  of  justifica- 
tion or  disclaimer.  It  seeks  to  justify  under  its  articles  of 
incorporation,  at  the  same  time  denying  that  it  was  incorpo* 
rated  for  the  purpose  of  creating  a  monopoly,  or  that  it  has 
done  any  of  the  acts  charged  ^®*  with  that  purpose,  thus 
seeking  to  raise  an  issue  upon  the  purposes  or  motives  which 
actuated  those  who  were  instrumental  in  its  organization  or 
who  have  conducted  its  affairs,  without  reference  to  the  legal 
character  and  consequences  of  the  acts  charged.  If  the 
defendant  is  guilty  of  usurping  and  exercising  powers  and 
franchises  not  conferred  upon  it  by  law,  the  purpose  or  design 
with  which  it  has  done  so  is  of  little  materiality.  The  denial 
that  the  defendant  has  abused  and  misused  its  powers,  as 
charged,  is  not  coextensive  with  the  charges  of  the  informa* 
tion;  as  the  defendant  is  there  charged  not  only  with  abus- 
ing and  misusinfl^  the  powers  conferred,  but  also  with  usurping 
and  exercising  powers  not  conferred  upon  it  It  thus  appears 
that  the  issues  tendered  by  the  fifth  plea  are  either  evasive 
or  immaterial,  and  that  the  demurrer  to  that  plea  also  was 
properly  sustained. 

Counsel  for  the  defendant,  as  we  understand  them,  practi- 
cally admit  the  informality  and  insufficiency  of  their  pleas, 
but  insist  that  the  information  is  materially  defeotivay  and 
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that  it  i8  insufficient  on  ita  face  to  warrant  or  sustain  the 
judgment  of  ouster,  and  they  claim  that  the  demurrer  ought 
therefore  to  have  been  carried  back  and  sustained  to  the  in« 
formation.  It  is  undoubtedly  the  rule  that  in  proceedings 
bj  quo  warranto,  as  in  other  suits  at  law,  a  demurrer  reaches 
back  to  the  first  defect  in  pleading,  so  that  a  demurrer  to  a 
plea  may  reach  defects  in  the  information:  People  ▼.  Mieete* 
•ippi  etc.  R.  R.  Co,,  13  Dl.  66;  People  ▼.  Whiicomb,  55  111.  172. 
The  attorney  general,  on  the  other  hand,  insists  that  as  no 
motion  was  made  in  the  court  below  to  carry  the  demurrer 
back  to  the  information,  it  is  too  late  to  raise  the  question 
here.  As  the  case  is  presented  in  this  court  we  do  not  regard 
it  a  matter  of  any  material  consequence  whether  the  demur- 
rer is  technically  carried  back  to  the  information,  since  the 
defects  alleged  by  the  defendant,  if  they  exist,  are  such  as 
may  be  taken  advantage  of  on  error,  whether  previously  chal- 
lenged by  **•  demurrer  or  not.  They  go  to  the  sufficiency 
of  the  information,  in  point  of  substance,  to  sustain  the  judg- 
ment, and  are  available  either  on  demurrer,  on  motion  in 
arrest  of  judgment,  or  on  error.  The  question,  then,  is  fairly 
presented  whether  the  information  is  sufficient  to  sustain  the 
judgment  of  ouster. 

There  can  be  no  doubt,  we  think,  that  the  Distillers  and 
Cattle  Feeders'  Trust,  which  preceded  the  incorporation  of 
the  defendant,  was  an  organization  which  contravened  well- 
established  principles  of  public  policy,  and  that  it  was  there- 
fere  illegal.  No  one  who  intelligently  considers  the  scheme 
of  this  trust,  as  detailed  in  the  information,  can  for  a  moment 
doubt  that  it  was  designed  to  be,  and  was,  in  fact,  a  combi- 
nation in  restraint  of  trade,  and  that  it  was  organized  for  the 
purpose  of  getting  control  of  the  manufacture  and  sale  of  all 
distillery  products,  so  at  to  stifle  competition  and  to  be  able 
to  dictate  the  amount  to  be  manufactured  and  the  prices  at 
which  the  same  should  be  sold,  and  thus  to  create,  or  tend 
to  create,  a  virtual  monopoly  in  the  manufacture  and  sale  of 
products  of  that  character.  No  other  business  principles  can 
be  suggested  upon  which  the  development  of  such  an  elab* 
orate  and  far-reaching  scheme  can  be  accounted  for.  No 
rational  purpose  for  such  organization  can  be  shown  consist- 
ent with  an  intention  to  allow  business  to  run  in  its  normal 
channels,  to  give  competition  its  legitimate  operation,  and  to 
allow  both  production  and  prices  to  be  controlled  by  the  nat- 
ural influence  of  supply  and  demand,  and  the  results,  aa 
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BhowQ  by  the  information,  were  such  as  might  be  antici- 
pated. The  trust  obtained  possession  of  nearly  all  the  dis- 
tilleries and  of  nearly  the  entire  distillery  product  of  the 
United  States,  thus  enabling  it  to  dictate  prices  and  the 
amount  of  production,  and  to  thus  draw  to  itself  the  substan- 
tial control  of  the  distillery  business  of  the  country. 

Combinations  of  this  character  have  been  frequently  made 
the  subject  of  judicial  investigation  within  the  last  ^•'^  few 
years,  and  while  the  proceeding  has  most  generally  been 
against  some  one  of  the  corporations  entering  into  the  trust,  the 
courts,  so  far  as  they  have  had  occasion  to  speak  on  the  sub- 
ject at  all,  have  held  such  trusts  to  be  illegal.  Among  cases 
of  this  character  reference  may  be  had  to  State  v.  Nebraska 
DistiUing  Co.^  29  Neb.  700.  The  defendant  in  that  case  was 
one  of  the  corporations  entering  into  and  forming  the  trust 
now  under  consideration,  and  while  it  was  held  that  the  ac- 
tion of  the  defendant  corporation  in  entering  into  the  trust 
was  an  abuse  of  its  corporate  powers,  and  so  ultra  vires^ 
and  the  judgment  of  ouster  was  sustained  on  that  ground,  still 
the  court,  in  its  argument,  takes  the  position,  broadly,  that 
the  trust,  having  a  tendency  to  destroy  competition  and  to 
create  a  monopoly,  was  contrary  to  public  policy  and  unlaw- 
ful, and  the  inference  fairly  arises  that  if  the  exigencies  of 
the  case  had  required  it,  the  court  would  have  unhesitatingly 
placed  its  judgment  on  that  ground. 

Another  case  of  a  similar  character  is  State  v.  Standard  Oil 
Co.,  49  Ohio  St.  187;  84  Am.  St.  Rep.  541.  The  defendant 
in  that  case  was  an  Ohio  corporation  which  had  become  a 
member  of  the  Standard  Oil  Trust,  a  trust  organized  upon 
very  much  the  same  plan  as  the  one  under  consideration 
here.  There  the  defendant  was  ousted  from  its  power  to 
make  or  perform  the  trust  agreement,  on  the  ground  that  such 
agreement  was  ultra  frires.  But  the  court,  in  its  opinion,  in 
speaking  of  the  Standard  Oil  Trust,  says:  "  Its  object  was  a 
virtual  monopoly  of  the  business  of  producing  petroleum,  and 
of  manufacturing,  refining,  and  dealing  in  it  and  all  its  prod- 
ucts, throughout  the  entire  country,  and  by  which  it  might 
not  merely  control  the  production,  but  the  price,  at  pleasure. 
All  such  associations  are  contrary  to  the  policy  of  our  state^ 
and  void." 

The  case  ol  People  v.  North  River  Sugar  Refining  Co.t  64 
Hun,  354,  7  N.  Y.  Supp.  406,  was  a  proceeding  brought  to 
vaoate  the  charter  of  the  defendant  corporation  for  its  action 
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in  becoming  a  member  of  the  ^  Sugar  Trust,''  an  aesociation 
organized  ^^^  upon  substantially  the  same  plan  as  the  trust 
in  this  case.  It  was  held  by  Barrett,  J.,  at  special  terra,  and 
by  Daniels,  J.,  at  general  term,  that  the  trust  was  organized 
for  an  unlawful  purpose,  and  that  the  action  of  the  defendant 
corporation  in  entering  into  the  association  justified  its  disso- 
lution* The  judgment  in  this  case  was  subsequently  affirmed 
bv  the  court  of  appeals,  the  latter  court  placing  its  decision 
solely  on  the  ground  of  ultra  viree^  without  expressing  an 
opinion  as  to  the  legality  of  the  trust:  People  v.  North  River 
Sugar  Refining  Co.,  121  N.  Y.  582;  18  Am.  St.  Rep.  843. 

In  RichardBon  y.  Buhl,  77  Mich.  632,  a  corporation  known 
as  '^The  Diamond  Match  Company"  was  organized  under 
articles  of  incorporation  which  stated  that  its  business  was 
to  manufacture,  buy,  sell,  and  deal  in  friction  matches,  and 
all  articles  entering  into  the  composition  and  manufacture 
thereof,  and  also  in  machines  and  machinery,  whether  appli- 
cable to  the  manufacture  of  friction  matches  or  to  certain 
other  purposes,  and   to   purchase,  own,  and   sell  exclusive 
fights  under  letters  patent  relating  to  the  manufacture  of 
friction  matches  and  to  machines  and  machinery  applicable 
thereto,  and  to  other  purposes,  and  to  buy,  sell,  own,  and  deal 
in  any  real  or  personal  property  necessary  or  convenient  to 
the  prosecution  of  the  business.     It  appeared  that  the  real 
object  of  the  corporation  was  to  buy  up  the  property  of  all 
corporations  or  individuals  engaged  in  the  manufacture  of 
friction  matches,  exacting  from  the  seller,  in  every  case,  a 
l>ond  that  he  would  not,  for  a  term  of  years,  engage  in,  or  aid 
Any  one  else  in,  the  manufacture  of  matches  in  any  place 
where  his  action  might  conflict  with  the  interest  or  diminish 
the  profits  of  the  Diamond  Match  Company.   Suit  was  brought 
in  Michigan  to  restrain  the  defendants  from  disposing  of  cer- 
tain stock  in  the  match  company,  held  by  them  as  security 
for  a  loan  to  the  complainant  to  enable  him  to  purchase  the 
Block,  and  the  circuit  court  granted  the  injunction.     On  ap- 
peal the  purposes  of  the  *••  company  were  declared  to  be 
unlawful,  and  it  was  held  that  any  contract  made  to  further 
them  was  void,  as  against  public  policy,  and  such  as  the 
court  would    neither  enforce   while   executory   nor  relieve 
against  when  executed.    It  was  held  that  a  corporation  or- 
ganized for  the  purpose  of  controlling  the  manufacture  and 
Bale  of  friction  matches,  and  by  means  of  which  all  competi- 
ti(m  was  stifled  and  opposition  crushed,  and  the  whole  busi« 
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ness  of  the  country  in  that  line  engrossed  by  the  corporation, 
was  a  menace  to  the  public,  its  object  and  direct  tendency 
being  to  prevent  fair  competition  and  to  control  prices;  that 
it  is  no  answer  to  say  that  the  monopoly  had,  in  fact,  re- 
duced the  prices  of  friction  matches;  that  such  policy  may 
have  been  necessary  to  crush  competition;  that  the  fact  exists 
that  it  rests  in  the  discretion  of  the  corporation  to  raise  prices 
at  any  time  to  an  exorbitant  degree,  and  that  such  combina* 
tions  have  frequently  been  condemned  by  courts  as  unlawful 
and  against  public  policy. 

In  People  v.  Chicago  Gas  Tnut  Co.,  180  111.  268,  17  Am. 
St.  Rep.  819,  the  defendant  corporation  was  organized  under 
the  general  incorporation  law  of  this  state  for  two  purposes, 
as  expressed  in  its  articles  of  incorporation:  1.  For  the  pur- 
pose of  erecting  and  operating  gas  works  for  the  manufac- 
ture and  sale  of  gas  in  Chicago  and  other  places  in  this  state; 
and  2.  ''To  purchase  and  hold  or  sell  the  capital  stock, 
or  purchase,  or  lease,  or  operate  the  property,  plant,  good- 
will, rights,  and  franchises  of  any  gas  works  or  gas  company 
or  companies,  in  Chicago  or  elsewhere,"  etc.  The  company 
sought  to  exercise  the  powers  claimed  under  the  second 
clause  only,  and  for  that  purpose  bought  a  majority  of  the 
shares  of  the  stock  in  all  the  gas  companies  in  Chicago,  being 
four  in  number^  whereby  it  might  have  the  control  of  all  the 
gas  companies  in  the  city,  and  thus  destroy  competition  and 
monopolize  the  gas  business,  and  it  was  held  that  the  corpo- 
ration so  formed  was  not  organized  for  a  lawful  purpose,  and 
that  ^*^  all  acts  done  by  it  toward  the  accomplishment  of 
such  object  were  illegal  and  void. 

Many  other  decisions  of  similar  import  might  be  referred 
to,  but  the  foregoing  will  suffice.  They  are  sufficient,  in  our 
opinion,  to  establish  the  conclusion,  in  which  the  courts  of 
the  country,  with  very  great  unanimity,  seem  to  concur,  that 
trusts  of  the  character  of  the  one  described  in  the  informa- 
tion as  existing  prior  to  the  organization  of  the  defendant 
corporation  are  against  the  policy  of  the  law,  and  are  there- 
fore illegal  and  void. 

But  the  defendant  contends  that,  while  this  may  all  be  so, 
the  change  in  organization  from  an  unincorporated  associa- 
tion to  A  corporation,  and  the  change  in  the  mode  of  holding 
the  distillery  properties  of  the  various  corporations  formerly 
belonging  to  the  trust,  by  surrendering  the  stock  of  the  cor- 
porations by  means  of  which  the  control  of  those  properties 
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was  formerly  maintained,  and  having  the  properties  them* 
•elfee  transferred  and  conveyed  directly  to  the  defendant 
eorporatioD,  have  purged  the  combination  of  its  illegality. 
It  must  be  admitted  that  these  changes,  so  far  as  they  have 
ioj  effect  upon  the  rights  or  interests  of  the  former  stock- 
holders in  those  corporations  or  of  the  public,  are  formal, 
rather  than  substantial.  The  same  interests  are  controlled 
in  sobstantially  the  same  way  and  by  the  same  agencies  as 
before.  The  nine  trustees  of  the  trust,  who,  as  the  holders  of 
all  the  capital  stock  of  the  corporations  and  as  a  majority  of 
the  directors  of  each,  controlled  such  corporate  property,  be- 
came the  subscribers  for  all  the  stock  of  the  new  corporation 
and  its  board  of  directors.  The  conveyance  and  transfer  of 
the  properties  of  the  constituent  companies  to  the  new  cor- 
poration was  merely  a  transfer  by  the  trustees  to  themselves, 
though  in  a  slightly  different  capacity,  and  the  former  stock- 
holders in  the  constituent  companies  simply  exchanged  their 
trust  certificates,  share  for  share,  for  stock  in  the  new  corpo- 
ration. That  corporation  thus  succeeds  to  the  trust,  ^*^  and 
its  operations  are  to  be  carried  on  in  the  same  way,  for  the 
ume  purposes,  and  by  the  same  agencies,  as  before.  The 
trust,  then,  being  repugnant  to  public  policy,  and  illegal,  it  is 
impossible  to  see  why  the  same  is  not  true  of  the  corporation 
which  succeeds  to  it  and  takes  its  place.  The  control  exer- 
cised over  the  distillery  business  of  the  country — over  pro- 
duction and  prices — and  the  virtual  monopoly  formerly  held 
hy  the  trust,  are  in  no  degree  changed  or  relaxed,  but  the 
methods  and  purposes  of  the  trust  are  perpetuated  and  car- 
ried out  with  the  same  persistence  and  vigor  as  before  the 
organication  of  the  corporation.  There  is  no  magic  in  a 
corporate  organization  which  can  purge  the  trust  scheme  of 
its  illegality,  and  it  remains  as  essentially  opposed  to  the 
principles  of  sound  public  policy  as  when  the  trust  was  in 
existence.  It  was  illegal  before  and  is  illegal  still,  and  for 
the  same  reasons. 

But  it  is  urged  that  the  defendant,  by  its  charter,  is  author- 
ised to  purchase  and  own  distillery  property,  and  that  there 
is  DO  limit  placed  upon  the  amount  of  property  which  it  may 
thus  acquire.  By  its  certificate  of  organization  it  is  authorized 
to  engage  in  a  general  distillery  business  in  Illinois  and  else- 
where, and  to  own  the  property  necessary  for  that  purpose. 
It  should  be  remembered  that  grants  of  powers  in  corporate 
charters  are  to  be  construed  strictly,  and  that  what  is  not 
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clearly  given  is,  by  implication,  denied.  The  defendant  is 
authorized  to  own  such  property  as  is  necessary  for  carrying 
on  its  distillery  business,  and  no  more.  Its  power  to  acquire 
and  hold  property  is  limited  to  that  purpose,  and  it  has  no 
power,  by  its  charter,  to  enter  upon  a  scheme  of  getting  into 
its  hands  and  under  its  control  all,  or  substantially  all,  the 
distillery  plants  and  thei  distillery  business  of  the  country* 
for  the  purpose  of  controlling  production  and  prices,  of 
crushing  out  competition,  and  of  establishing  a  virtual  mo- 
nopoly in  that  business.  Such  purposes  are  foreign  to  the 
powers  granted  by  the  charter.  Acquisitions  *•*  of  property 
to  such  extent  and  for  such  purpose  do  not  come  within  the 
authority  to  own  the  property  necessary  for  the  purpose  of 
carrying  on  a  general  distillery  business.  In  acquiring  dis- 
tillery properties  in  the  manner  and  for  the  purposes  shown 
by  the  information,  the  defendant  has  not  only  misused  and 
abused  the  powers  granted  by  its  charter,  but  has  usurped 
and  exercised  powers  not  conferred  by,  but  which  are  wholly 
foreign  to,  that  instrument.  It  has  thus  rendered  itself  liable 
to  prosecution  by  the  state  by  quo  warranto,  and  we  are  of 
the  opinion  that,  upon  the  facts  shown  by  the  information, 
the  judgment  of  ouster  is  clearly  warranted.  It  will  accord- 
ingly be  affirmed. 
Judgment  affirmed. 

Quo  Warranto— Form  ot  Plsadinos. — ^The  nature  of  the  writi  the 
pleadings,  and  the  proceedings  iu  qao  warranto  are  the  aubjeot  of  the 
extended  note  to  People  v.  Betisaelaer  eic  S»  B»  Co,,  90  Am.  Dec.  44-^1. 

Qao  Warranto — Pleading. — In  quo  warranto  the  defendant  must  either 
disclaim  or  justify:  Attorney  Oeneral  v.  Foole^  11  Wis.  14;  78  Am.  Dec.  689, 
and  note;  extended  note  to  People  y.  Renuelaer  etc  B,  Mm  Co,,  SO  Am. 
Deo.  62. 

Corporations — Monopoijbs. — An  association  of  individuals^  the  object 
of  which  is  to  enable  its  members  to  control  the  price  of  beer  in  a  designated 
city  and  county,  is  unlawful  as  in  restraint  of  trade:  Nester  ▼•  ConttnefUat 
Brewing  Co,,  161  Fa.  St.  473;  41  Am.  St.  Rep.  894,  and  note.  A  corpora- 
tion organized  for  the  purpose  of  purchasing  and  holding  ail  the  shares  of 
the  capital  stock  of.  any  gas  company  within  the  state  of  Illinois  is  not 
organized  for  a  lawful  purpose,  and  all  acts  done  by  it  toward  the  accom- 
plishment of  such  object  are  illegal  and  void:  People  v.  Chicago  Otu  eU,  Co., 
130  III.  268;  17  Am.  St.  Rep.  319.  See,  also,  the  note  to  People  v.  AV(A 
Biv£r  etc.  Refining  Co.,  18  Am.  St.  Rep.  873. 

Corporations— Forfeiture  OF  Franohirb  fob  Creation  ovTbvbtob 
Monopoly. — This  question  is  discussed  in  People  v.  North  River  etc  RefMng 
Co,,  121  N.  Y.  682;  18  Am.  St.  Rep.  ?43,  and  the  extended  note  to  8taU  v. 
AtcJUaon  etc,  R.  B.  Co.,  8  Am.  St.  Rep.  191.     If  a  corporation  adopts  by- 
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hiwm  4<ifttoring  fhat  its  directors  thall  havo  pow«r  to  imIm  and  ilz  tlia 
fltendaid  cr  market  price  at  which  milk  shall  be  purchased  by  stockholden 
of  Um  eorporatioii,  and,  acting  under  these  by-lawi^  the  direotors  from  time 
to  time  fix  the  price  of  milk  to  be  paid  by  dealers,  and  the  price  so  fixed 
Isxgsly  controlled  the  market  in  and  about  the  dty  in  which  the  oorpora- 
tioQ  had  its  place  of  business,  these  facts  support  a  verdict  that  the  oorpora* 
tioD  thus  managed  constitutes  a  combination  inimical  to  trade,  and  therefore 
unlawful,  and  are  sufficient  to  sustain  a  decree  forfeiting  the  charter  of  the 
eorporation;  Feopla  r.  UUk  BaBehange,  145  K.  Y.  267;  46  Am.  8k  Rep.  609» 
aadiiotab 
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AifiAir— Rbookd. — Affidavite  filed  in  support  of  a  motion  to  quash  an  in* 
dietmcnt^  though  oopied  by  the  clerk  into  the  record*  are  no  part  of 
ilia  record  on  appeal,  unless  incorporated  into  the  bill  of  exceptions. 

BiOAMT.^-As  laDionaNT  yob  Bioamt  Suyficibhtlt  Atbrs  that  the  first 
wife  is  yet  living  by  referring  to  her  as  "  being  then  living,**  and  to 
defendant  as  *' well  knowing  "  that  she  was  then  alive,  and  as  "never 
having  been  legally  divorced"  from  her. 

BnAMT. — ^Two  SuooBSSiYS  MARiuAGBa,  one  legal  and  innocent,  the  other 
penal  but  actual,  must  be  proved  against  defendant  to  establish  bigamy* 

Mi&BiAflB  LvGAL  AT  Ck>MMOM  Law  Consists  of  a  contract  and  consent  per 
verba  de  presentit  or  if  made  per  «er6a  de  futmro  cum  copula^  the  eopuia 
is  preeumed  to  have  been  allowed  on  the  faith  of  the  marriage  promise, 
and  that  the  parties,  at  the  time  of  the  eopuia^  accepted  each  other  as 
husband  and  wife. 

Bkamt. — Cohabitation,  Bsfutb,  ahd  Dmlaratiokb  of  a  man  and  woman 
do  not  oonstitnte  a  marriage  on  which  a  conviction  for  bigamy  can  be 
baeed  by  reason  of  an  actual  subsequent  marriage. 

Hahbiaob — ^Evii>BiiOB.~PRE8UMFnoir  of  marriage  arising  from  cohabita- 
tion, repute^  and  declarations  is  rebutted  by  a  subsequent  actual  mar* 
ilage  with  another  person,  and  the  assumption  of  similar  relations. 

BUAMT — Proof  of  Marriaob. — If  a  common-law  marriage  is  relied  upon 
to  sustain  a  conviction  of  bigamy,  a  contract  per  verba  de  preeentif  with 
proof  of  cohabitation  and  all  the  elements  necessary  to  constitute  such 
Diarriage,  must  be  proved. 

BaaAifT—CoMPBrxRCT  OF  First  Wifb  ab  Witnb8b.— On  a  trial  for  bigamy 
the  first  wife  is  incompetent  as  a  witness  against  the  defendant  to 
establish  the  marriage,  and  error  in  admitting  her  testimony  is  not 
cured  by  subsequently  excluding  it. 

£.  L.  Fleming^  for  the  appellant. 

M.  31  Moloney^  attorney  general^  T.  J.  Seofield,  U.  L.  Newell^ 
and  /•  A.  Sterling^  state's  attorney^  for  the  people. 

•**  Phillips,  J.  At  the  April  term,  1894,  of  the  circuit 
court  of  McLean  county,  the  grand  jury  returned  into  court 
•n  indictment  against  John  T.  Hiler  for  bigamy.    The  in- 
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dictment  was  indorsed  a  true  bill,  the  indorsement  beinf 
signed  by  the  foreman.  The  names  of  five  witnesses  wer# 
indorsed  on  the  back  of  the  indictment.  On  motion,  the 
first,  second,  and  third  counts  were  quashedi  and  on  ICay 
25th  a  trial  was  had  on  the  remaining  counts,  and  a  yerdici 
of  guilty  under  the  fifth  and  sixth  counts  was  found  by  tixe 
jury,  and  the  punishment  of  the  defendant  fixed  at  imprison- 
ment in  the  penitentiary  for  the  term  of  one  year.  A  motioa 
for  new  trial,  as  also  in  arrest  of  judgment,  was  overruled  by 
the  court  and  a  judgment  on  the  verdict  entered|  and  the 
defendant  sued  out  this  writ  of  error. 

One  of  the  causes  assigned  for  quashing  the  indictment 
was,  that  no  evidence  was  introduced  before  the  grand  jary 
upon  which  the  indictment  could  have  been  based.  One  of 
the  errors  assigned  presents  for  our  consideration  that  quee- 
tion. 

The  following  affidavit  was  copied  into  the  record  by  the 
clerk,  and  is  claimed  to  have  been  filed  with  the  motion  to 
quash: 

"John  T.  Hiler,  being  first  duly  sworn,  on  his  oath  deposes 
and  says,  that  he  is  the  defendant  in  the  above-entitled  cause; 
that  he  is  informed  and  believes  that  said  indictment  herein 
was  procured  from  the  grand  jury  herein  upon  illegal  evi- 
dence and  without  certain  material  and  necessary  evidence. 
Affiant  says  that  he  is  informed  and  believes  that  the  grand 
jury  which  indicted  him  had  before  them  no  competent  evi- 
dence of  a  former  marriage  between  this  defendant  and  the 
alleged  Lizzie  Hiler,  or  between  this  defendant  and  any  other 
woman  known  or  not  known  to  said  grand  jurors,  nor  had  they 
any  evidence  before  them  as  to  whether  or  not  said  parties 
were  living  at  time  of  marriage  to  Grace  Washburn,  or  as  to 
whether  *^^  or  not  said  former  marriages,  or  either  of  them, 
were  or  were  not  legally  dissolved;  that  neither  the  said  Lis* 
zie  Hiler  nor  the  said  Adelia  Earr  were  present  and  testified 
before  said  grand  jury;  that  the  only  other  witnesses  are 
William  Kane,  Grace  Washburn,  and  Robert  Maxton,  all  of 
Bloomington,  Illinois.  Affiant  says  that  these  parties  named 
are  known  to  the  state's  attorney,  and  were  so  known  at  and 
for  a  long  time  prior  to  the  commencing  of  said  grand  jury, 
and  that  their  places  of  residence  are  known  and  were  then 
known  to  him,  and  that  the  facts  herein  are  known  to  said 
witnesses  Lizzie  Hiler  and  Adelia  Karr,  and  this  fact  was 
known  to  the  state's  attorney.  John  T.  Hilbb.'' 
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The  motion  to  quash  was  incorporated  into  the  bill  of  ex- 
eeptions,  and  thus  became  a  part  of  the  record;  but  this  afll- 
davit  was  n^t  incorporated  into  the  bill  of  exceptions,  and 
hence  is  no  part  of  the  record.  There  was,  therefore,  nothing 
before  the  conrt  showing,  or  tending  to  show,  the  nature  or 
character  of  the  evidence  introduced  before  the  grand  jury,  so 
far  as  appears  from  the  record. 

It  is  also  claimed  that  the  court  erred  in  overruling  the 
motion  to  quash  the  sixth  count  of  the  indictment,  because  it 
&]ls  to  aver,  in  direct  and  positive  terms,  that  the  first  wife 
was  still  alive,  as  was  held  to  be  necessary  in  Priehard  v. 
People^  149  111.  50.  There  the  averment  of  the  indictment, 
'*  the  defendant  well  knowing  the  said  Slisa  Ann  Ferguson, 
his  former  wife,  was  then  alive/'  was  held  to  be  insufficient. 
Here,  however,  the  indictment  is  different  After  averring 
that  the  defendant  did  unlawfully  and  feloniously  marry 
Orace  Washburn,  the  indictment  proceeds:  "  The  said  Liszie 
Myers,  said  former  wife,  being  then  alive,  and  the  said  John 
T.  Hiler,  well  knowing  that  said  Lizzie  Myers,  his  former 
wife,  was  then  alive,  and  the  said  John  T.  Hiler  never  hav- 
ing been  legally  *^*  divorced  from  the  said  Lizzie  Myers." 
We  regard  this  averment  as  sufficient. 

It  is  next  contended  that  no  prior  marriage  was  established 
by  the  evidence.  Section  28,  chapter  38,  of  the  Criminal 
Code  (Hurd's  Stats.,  470),  provides:  *' Whoever,  having  a 
former  husband  or  wife  living,  marries  another  person,  or 
continues  to  cohabit  with  such  second  husband  or  wife  in 
this  state,  shall  be  deemed  guilty  of  bigamy."  Section  29 
provides:  '^It  shall  not  be  necessary  to  prove  either  of  the 
marriages  by  the  register  or  certificate  thereof,  or  other  record 
evidence,  but  the  same  may  be  proved  by  such  evidence  as  is 
admissible  to  prove  a  marriage  in  other  cases."  As  has  been 
Been,  the  charge  in  the  indictment,  in  substance,  was,  that 
John  T.  Hiler,  on  the  twentieth  day  of  September,  1898,  did 
marry  one  Lizzie  Myers,  and  her,  the  said  Lizzie  Myers,  then 
and  there  had  for  his  wife,  and  the  said  John  T.  Hiler  after- 
ward, to  wit,  on  the  twenty-first  day  of  February,  1894,  in 
the  county  of  McLean  and  state  of  Illinois,  feloniously  and 
unlawfully  did  marry  one  Grace  Washburn,  and  to  her,  said 
Grace  Washburn,  was  then  and  there  married,  the  said  lis- 
lie  Myers,  his  former  wife,  being  then  alive,  etc. 

It  appears  from  the  evidence  that  the  defendant  was  a 
resident  of  Grand  Haven,  Michigan.    He  composed  music, 
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played  on  the  piano,  and  was  a  good  singer.  He  attended 
county  fairs,  where  he  sold  music.  He  seems  to  have  been 
married  at  one  time  to  Mrs.  Jennie  Graham,  apd  obtained  a 
divorce  from  her  April  14, 1893.  On  Sunday,  September  10, 
1898,  the  defendant  was  at  Appleton,  Wisconsin,  stopping  at 
the  Sherman  House.  After  dinner  he  went  into  the  parlor 
and  met  Lizzie  Myers  and  Miss  Stillman.  He  sang  and 
played  on  the  piano,  and  then  suggested  a  walk.  Another 
young  man  joined  the  party,  and  the  four  went  to  the  park. 
The  defendant  and  Lizzie  Myers  walked  together.  They  re* 
mained  at  the  park  during  the  afternoon,  and  returned  to  the 
hotel  in  the  evening  for  supper.  The  defendant  testified  that 
on  Sunday  *^^  afternoon  he  and  Miss  Myers  talked  matters 
over.  He  talked  about  marrying  her.  On  cross-examination, 
in  reply  to  questions  asked,  he  said: 

*'Q.  Did  you  ask  her  that  afternoon?  A.  I  asked  her  if 
she  would  keep  company  with  me. 

"  Q.  What  did  she  sayT  A.  She  said  she  was  going  with 
a  gentleman  by  the  name  of  Bissle. 

'*  Q.  Did  you  say  then  you  would  marry  her?  ▲.  It  waa 
pointing  in  that  way. 

'*  Q.   Did  you  say  that?    A.  Yes,  sir. 

^  Q.  She  said  all  right?    A.  Yes,  sir. 

**Q.  That  was  on  Sunday  afternoon?    A.  Yes,  sir.* 

It  also  appears  from  the  evidence  of  the  defendant  that 
on  Sunday  afternoon  he  arranged  with  Miss  Myers  to  go 
with  him  the  next  day  to  Hortonville.  On  cross-examination 
he  further  testified:  ''The  next  day  I  went  to  Stillraan's and 
took  her  to  Hortonville.  She  introduced  me  as  her  husband* 
As  we  went  to  Hortonville  we  talked  over  matters.  After  we 
arrived  at  Hortonville  we  talked  about  her  introducing  me 
as  her  husband.  I  did  n't  object,  but  said  that  would  be 
all  right.  She  is  as  much  to  blame  as  I  am,  and  she  did 
introduce  me  as  her  husband,  and  I  agreed  to  it.  We  occu- 
pied  the  same  bed  that  night.  We  went  back  to  Appleton 
and  staid  there  two  nights.  At  Stillman's  she  introduced 
me  as  her  husband  and  I  said  we  were  married.  We  went 
from  there  to  Oshkosh.  I  telegraphed  for  her  to  come  down 
there  and  help  me  on  the  18th.  She  came  the  19th.  I 
was  there  until  the  22d.  She  left  on  the  morning  of  the 
22d.  I  went  to  Sheboygan.  I  was  three  days  at  the  fair 
and  she  helped  me.  I  went  to  Milwaukee,  was  there  two 
weeks,  and  from  there  we  went  to  Chicago.    I  introduced 


I 


Jane,  1895.]  Hiler  v.  Psofli.  225 

SIS  her  as  my  wife  from  place  to  place,  and  we  occupied  the 
fame  bed.  We  went  from  there  to  Mrs.  Carle's,  at  Chicago^ 
and  I  introduced  her  as  my  wife,  and  I  introduced  ber  to 
▼isitors  who  came  in  to  see  her,  and  we  occupied  the  same 
room  and  the  same  bed.  When  I  was  at  Mrs.  Carle's  I  slept 
with  Lizxie  always  when  I  was  there,  every  night.  We 
rented  furnished  rooms  and  Lizzie  kept  charge  of  it  and 
cooked  my  meals  all  the  time.  After  we  had  been  there 
awhile  I  went  on  the  road,  and  then  I  wrote  the  letters  that 
have  been  read,  and  then  got  replies,  and  that  continued  up 
to  February  23d.  The  last  letter  I  wrote  was  from  Bloom- 
ington,  on  the  morning  of  the  28d  of  February,  three  hours 
before  I  met  Miss  Washburn." 

Mrs.  Carle  testified  that  they  came  to  her  house  in  Chicago 
in  September,  1893.  He  introduced  her  as  his  wife.  They 
stopped  there  and  did  their  own  cooking.  The  witness  further 
testified:  ^  He  would  be  away  a  week  or  two  at  a  time.  He 
was  selling  music.  I  think  the  last  time  he  was  gone  over 
a  month.  He  went  to  different  towns  in  Illinois.  They  kept 
up  a  correspondence  while  he  was  gone.  I  saw  the  letters  that 
be  wrote  to  her.  I  know  his  handwriting.  He  always  intro* 
duced  her  as  his  wife,  Mrs.  Hiler.  That  occurred  wheneyer 
they  met  other  people  coming  in  to  see  me.  I  never  knew 
of  him  introducing  her  in  any  other  way.  They  slept  in  the 
same  bed,  of  course.  She  told  me  they  were  married  in  Osh- 
koeh,  just  the  same  as  she  has  stated  here.  Of  course  I 
thought  they  were  married.  Everybody  thought  so.  I  never 
saw  any  marriage  certificate.  I  asked  him  what  he  had  done 
wKh  his  marriage  certificate,  and  he  said  he  had  sent  it  to 
hia  mother." 

A  large  number  of  letters  written  by  the  defendant  to 
Lizzie  Myers  after  they  had  assumed  the  relation  of  husband 
and  wife  before  the  public  were  read  in  evidence,  in  which 
the  defendant  frequently  addressed  her  as  '*Mrs.  Lizzie 
HUer/'  **Mrs.  John  T.  Hiler,"  or  "my  dear  wife." 

*i*  These  were  the  leading  facts  proven  on  the  trial  tend- 
ing to  prove  a  common-law  marriage  between  defendant  and 
Lizzie  Myers.  Evidence  was  then  introdnoed  showing  that 
en  February  28, 1894,  the  defendant  met  Orace  Washburn,  a 
young  lady  of  Bloomington,  at  a  grocery  store  in  that  place, 
and  was  introduced  to  her.  That  evening  he  called  at  her 
house  and  proposed  marriage.  She  replied  that  she  was  not 
ready.    The  next  afternoon  they  met  again  at  the  grocery 
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0tore.  He  walked  down  town  with  her,  and  again  proposed 
marriage.  She  told  him  to  wait  awhile.  But  he  did  not 
wait.  That  afternoon,  between  5  and  6  o'clock,  they  were 
married.  Does  the  evidence  establish  a  common-law  mar^ 
riage  between  the  defendant  and  Lizzie  Myers? 

To  constitute  the  offense  charged  in  this  indictment,  it  was 
incumbent  on  the  prosecution  to  show  against  the  defendant 
two  successive  marriages — one  legal  and  innocent,  the  other 
penal.  Both  must  be  actual.  The  first  marriage  must  be 
valid'  and  binding,  and  a  marriage  in  fact.  Marriage  with 
capacity  and  consent,  proved  by  direct  testimony,  as  by  the 
evidence  of  witnesses  who  saw  and  heard  the  marriage  cele- 
bration performed  between  the  parties,  or  record  evidence, 
with  identification,  would  be  evidence  of  actual  marriage  in 
fact.  Under  the  decisions  of  this  court  a  marriage  legal  at 
common  law  is  recognized  as  valid  and  binding  in  this  state. 
What  constitutes  such  common-law  marriages  legal  and 
valid  has  been  recognized  by  repeated  adjudications.  To 
constitute  a  marriage  legal  at  common  law,  the  contract  and 
consent  must  be  per  verba  de  presenti^  or  if  made  per  verba 
de  futuro  cum  eopula,  the  eopvla  is  presumed  to  have  been 
allowed  on  the  faith  of  the  marriage  promise,  and  that  so  the 
parties,  at  the  time  of  the  copula^  accepted  of  each  other  as 
man  and  wife:  Port  v.  Port^  70  111.  484;  Heblethwaite  v.  Hep^ 
worth,  98  111.  126;  Cartwright  v.  McGown,  121  111.  388;  2 
Am.  St.  Rep.  106. 

*'^  Under  the  evidence  in  this  record  it  is  not  shown  that 
any  marriage  ceremony  was  performed.  No  actual  marriage^ 
in  fact,  is  proven  between  defendant  and  Lizzie  Myers.  The 
evidence  discloses  the  fact  that  the  defendant  and  one  Lizzie 
Myers  lived  together  as  husband  and  wife,  so  spoke  of  and 
introduced  themselves  to  others,  and  in  letters  the  defendant 
addressed  her  as  his  wife.  They  were  by  repute  husband 
and  wife  during  this  cohabitation.  On  many  questions  oo* 
habitation  and  repute  are  adequate  evidence  from  which 
marriage  is  presumed.  For  the  determination  of  many  cases, 
declarations,  whether  verbal  or  in  writing  with  evidence  of 
cohabitation  and  repute,  are  adequate  evidence  of  marriage. 
The  manner  in  which  persons  living  together  as  husband  and 
wife  are  received  among  their  friends  and  neighbors,  their 
reputation  and  declarations,  most  commonly  spring  from  the 
fact  of  cohabitation.  As  expressed  by  Bishop  in  his  work  on 
Marriage,  Divorce,  and  Separation,  volume  1,  section  939,  they 
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''are  shadows  attending  on  cohabitation,  and  they  should 
be  simultaneous  therewith."  On  the  trial  of  any  issue  in- 
Tolving  the  question  of  marriage  all  these  shadows  of 
and  resulting  from  cohabitation  may  be  introduced  in  eyi* 
dence.  From  the  fact  of  cohabitation,  with  the  attendant 
shadows,  for  many  purposes  there  follows  the  presumption  of 
marriage.  This  presumption  increases  with  the  lapse  of 
time  the  parties  are  cohabiting  as  husband  and  wife.  In  this 
record  there  is  no  actual  marriage  in  fact  proven,  and  no 
proof  of  a  contract  per  verba  de  presently  nor  is  there  evidence 
per  verba  de  futuro  cum  copula.  In  the  absence  of  such  evi- 
dence there  remains  only  evidence  of  cohabitation,  with  its 
attendant  shadows,  from  which  springs  a  presumption  of 
marriage.  The  marriage  to  Grace  Washburn  as  an  actual 
marriage  in  fact  is  shown.  Cohabitation  and  its  attendant 
shadows  are  shown.  Two  cohabitations  are  proven  by  the 
evidence,  from  the  first  of  which  a  marriage  of  the  defendant 
to  Lizzie  Myers  would  be  presumed,  and  from  the  second 
***  of  which  the  marriage  of  the  defendant  to  Grace  Wash- 
burn would  be  presumed,  and  in  the  absence  of  proof  of  a 
contract  per  verba  de  presenti  each  presumption  is  similar, 
the  first  establishing  a  marriage,  and  the  second  disproving 
the  presumption  of  such  first  marriage.  Where  a  marriage, 
legal  at  common  law,  is  sought  to  be  shown  on  which  to  base 
a  conviction  for  bigamy,  all  the  elements  necessary  to  con- 
stitute such  common-law  marriage  must  be  proven.  There 
must  be  evidence  of  a  contract  per  verba  de  presenti^  with 
proof  of  cohabitation.  In  prosecutions  for  bigamy  strict 
proof  of  the  fact  of  marriage  is  required:  Harman  v.  Harman^ 
16  111.  85.  Where  proof  of  marriage,  legal  at  common  law,  is 
sought  to  be  shown  it  must  be  absolute  proof  of  marriage: 
Hayes  v.  People,  25  N.  Y.  390;  82  Am.  Deo.  364. 

In  the  discussion  of  this  evidence  we  have  wholly  omitted 
from  consideration  the  testimony  of  Lizzie  Myers,  which  was 
admitted,  and,  after  the  defendant  closed  his  case  and  the 
evidence  in  rebuttal  was  introduced,  her  evidence  was  then 
excluded.  The  wife  was  not  a  competent  witness  against  the 
defendant:  Miner  v.  People,  58  111.  69.  The  effect  of  her  evi- 
dence was  prejudicial  to  such  an  extent  that  the  defendant 
did  not  have  a  fair  trial. 

It  is  unnecessary  to  discuss  the  questions  raised  on  the 
instructions,  as  they  are  materially  erroneous  as  given  for  the 
state,  on  Mcount  of  entirely  disregarding  the  distinotioa 
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between  a  presumption  arising  from  facts  proven  and  pre* 
sumptions  arising  from  other  facts  shown  by  the  evidence. 

The  judgment  of  the  circuit  court  is  reversed,  and  tbt 
cause  is  remanded.  ___^_ 

Bio Axr— Proof  of  Formbr  Mauri aos. — Undoubtedly  authority  existi 
to  snttain  the  prinoiplea  annotmoed  in  the  principal  case,  that  the  preenmp- 
tion  of  marriage  arising  from  cohabitation  between  a  man  and  woman, 
coupled  with  the  reputation  of  being  married  persons,  does  not  obtain  when 
the  result  of  thus  proving  the  marriage  would  be  to  render  one  of  the  par- 
ties on  trial  criminally  liable  for  bigamy  or  some  kindred  crime.  The  oase« 
which  maintain  this  doctrine  generally  hold  that  in  civil  suits  presumptivo 
evidence,  as  distinguished  from  direct  evidence,  of  marriage  is  prima  facie 
sufficient  to  establish  that  fact,  as  when  a  man  and  woman  cohabit  together 
«peak  of  each  other  as  husband  and  wife,  and  of  the  circumstances  of  their 
marriage;  but  in  suits  when  criminal  conversation,  adultery,  bigamy, 
incest,  or  like  crime  constitutes  the  essence  or  foundation  ot  the  action,  thifl 
rule  does  not  apply,  and  a  more  rigid  rule  is  required.  In  such  case  the 
marriage  relied  upon  as  a  basis  for  the  action  must  be  proved  by  direct  evi- 
dence, as  a  fact  before  a  conviction  can  be  sustained.  These  cases  assert 
^hat  in  a  prosecution  ^for  bigamy,  an  actual  lawful  former  marriage  must 
1>e  proved  as  a  fact,  and  that  it  must  be  proved  by  the  record  or  by 
witnesses  who  were  present  at  the  ceremony:  State  v.  Hoswell,  6  Conn. 
446;  Case  v.  Case,  17  Cal.  698;  Oreen  v.  State,  21  Fla.  403;  68  Am.  Repw 
670;  People  v.  Lambert,  6  Mich.  349;  72  Am.  Dec  49;  People  v.  Humphrey^ 
7  Johns.  314;  Commonwealth  v.  LiUleJohn,  16  Mass.  163.  Some  of  these 
^ases  have  gone  to  the  extreme  length  of  holding  that  even  a  confession 
or  declaration  of  the  former  marriage,  made  by  the  defendant^  is  nol 
sufficient  evidence  to  establish  it  as  a  fact:  People  y.  Humphrey,  7  Johns* 
314;  State  v.  Boswell,  6  Coun.  446;  People  v.  LambeH,  6  Mich.  349;  72 
Am.  Deo.  49.  It  has  also  been  held  that  a  copy  of  the  record  of  the 
marriage  is  not  sufficient  to  establish  it  as  a  faot^  without  proof  of  the  iden* 
tity  of  the  parties:  Wedgtoood's  Case,  8  Me.  76.  Nor  is  it  sufficient  to  provo 
that  a  oeremony  was  performed,  followed  by  cohabitation  for  a  long  period, 
without  showing  that  the  person  who  performed  the  ceremony  was  author* 
iied  to  perform  it:  Stiite  v.  HodgaHns,  19  Me.  166;  86  Am.  Dec.  742.  And 
it  has  been  said  that  a  conviction  for  bigamy  cannot  be  sustained  if  proof 
of  the  first  marriage,  which  was  informal,  and  not  in  accordanoe  with  ths 
statute,  is  not  supplemented  by  proof  of  cohabitation  or  the  conduct  of  tht 
parties  after  marriage:  People  v.  McQuaid,  86  Mich.  123.  The  great  weight 
of  authority,  as  well  as  the  better  reasoning,  is  opposed  to  the  rule  laid 
^own  by  the  above  authorities  and  by  the  prinoipal  case.  A  vast  majority 
of  the  cases  hold  that  in  prosecutions  for  bigamy  the  former  marriage  of 
the  defendant  may  be  established  by  proof  of  his  conduct^  oohabitation,  and 
declarations  that  the  woman  with  whom  he  was  living  was  his  wife.  A 
anairiage  thus  established,  if  believed  by  the  jury,  is  saffioient  basis  for  a 
conviction,  without  other  evidence  of  an  actual  solemnised  marriage:  Com- 
mtonweaUh  v.  Jackson,  11  Bush,  679;  21  Am.  Rep.  226;  State  v.  Hughee,  Si 
ICan.  626;  67  Am.  Rep.  196;  Dumaa  v.  State,  14  Tez.  Ct  App.  464;  46  Am. 
Rep.  241;  Parker  v.  State,  77  Ala.  47;  64  Am.  Rep.  48;  Langtry  v.  Staiet 
aO  Ala.  636;  WiUiame  v.  StaU,  64  Ala.  131;  25  Am.  Rep.  665;  PeopU  ▼. 
iksMi-^  99  Cal  286;  Haibrook  v.  StaU,  34  Ark.  611j  36  Am.  Rep.  17;  Aoft  ▼• 
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HUion^  3  Blob.  434;  45  Am.  Deo.  783.  To  support  an  Indloliiieikt  for  blgaiiij^ 
it  is  sufficient  evidence  of  marriage,  in  fact,  that  the  parties  agreed  to  be  tins- 
band  and  wife,  and  cohabited  and  reoogniied  eaeh  other  as  snob.  It  is  im« 
material  whether  the  person  who  pretended  to  solemnize  the  contract  wai  or 
was  not  authorized  to  perform  it,  or  that  either  party  was  deceived  by  hi* 
fdse  representations  in  that  respect:  HayeM  v.  People,  25  N.  Y.  390;  82  Anw 
Dec.  364.  On  a  trial  for  bigamy  the  first  marriage  may  be  proved  by  otI* 
dence  that  the  defendant  and  the  woman  lived  together,  and  held  then^ 
selves  out  to  the  world  as  husband  and  wife  for  years;  that  they  had  ohildrea 
Hving  with  them  as  their  children;  that  she  had  signed  and  acknowledged 
deeds  aa  his  wife,  and  that  subsequent  to  the  bigamous  marriage  she  had 
sued  for  and  obtained  a  divorce  from  him:  8(ate  v.  Oanee,  79  Mo.  600.  In 
People  r.  Btevera,  99  OaL  286,  288,  the  oonrt  said:  "  In  the  present  oas» 
there  was  no  solemnization,  bnt  there  waa  consent,  followed  by  a  mutual 
assumption  of  marital  rights,  duties,  and  obligations,  and  under  our  stat* 
ntea  these  elements  conjoined  result  in  a  marriage  as  binding  in  morals  and 
in  law  aa  though  it  was  solemnized  by  a  priest  or  Judge.  In  the  one  case 
we  have  consent  followed  by  solemnization:  in  the  other,  consent  followed 
by  the  mutual  assumption  of  marital  rights,  duties,  and  obligations.  Tho 
erime  of  bigamy  is  committed  when  a  person  marries  who  has  another  hus- 
band or  wife  living  at  the  time.  The  mere  form  of  the  first  marriage  is 
•ntirely  immaterial.  The  vital  inquiry  is,  Is  such  a  person  a  husband  or 
wife  ?  The  solution* of  that  question  being  in  the  affirmative,  one  element 
of  the  crime  is  proven,  and  the  inquiry  passes  to  the  second  marriage.  Tho 
policy  of  the  law  recognizing  and  authorizing  this  form  of  marriage  is  not 
for  the  court  to  support  or  condemn.  It  is  known  to  all  that  it  is  becoming 
a  common  practice  with  the  people,  entirely  too  common.  Bnt  if  bigamy^ 
adultery,  and  kindred  crimes  cannot  be  founded  upon  such  marriages^ 
inducements  are  offered  to  the  lawless  which  cannot  fail  to  be  seized  upon« 
and  which  would  undoubtedly  end  in  most  pernicious  results.  Many  cases 
hold  that  the  admissions  of  marriage  by  a  defendant,  coupled  with  cohabi* 
tation  and  repute,  are  sufficient  to  sustain  a  finding  of  actual  marriage."  In 
DumoM  V.  Stale,  14  Tex.  Ct.  App.  464-472,  46  Am.  Rep.  241,  the  court  saids 
*'It  appears  to  ns  to  be  well  settled,  from  the  authorities,  that  general  rep* 
ntation,  cohabitation,  and  admissions  of  the  party  are  all  admissible  evidence 
of  the  fact  of  the  first  marriage.  General  reputation  alone  is  insufficient^ 
but,  taken  in  connection  with  cohabitation  and  admission,  is  competent  evi« 
dence  to  establish  a  prima  facie  case  sufficient  to  sustain  a  verdict  and  judg- 
ment of  conviction  for  bigamy.  Whenever  such  evidence  establishes  in  the 
minds  of  the  jury,  beyond  a  reasonable  doubt,  the  existence  of  the  fact  of 
a  valid  first  marriage,  then  it  is  sufficient  in  that  regard  to  sustain  a  verdict 
and  judgment  for  bigamy."  Although  it  was  held  in  Commonwealth  v. 
LiUiejofin,  15  Mass.  163,  that  marriage  could  not  be  proved  by  declarations 
of  the  parties  that  they  were  married,  coupled  with  the  fact  that  they 
lived  together  as  man  and  wife,  and  had  children,  and  that  the  fact  of 
snch  marriage  could  only  be  proved  by  the  record  or  by  witnesses  present 
at  the  oeremony,  this  rule  has  been  changed  by  statute,  and  the  fact  of 
marriage  may  now  be  proved  by  admissions  of  the  defendant,  ooupled  with 
the  fact  of  oohabitation  and  general  repute  that  the  parties  are  husband 
and  wife:  CommorweaUh  v.  ffolt,  121  Mass.  61.  The  reasons  which  sustain 
this  latter  rule  are  well  stated  in  CommonweaUh  v.  Jackson,  11  Bush,  679« 
686;  21  Am.  Bep.  225.    The  court  in  that  case  said: 

"  It  seams  to  ns  that  neither  the  common  law  of  England,  as  adopted  in 
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this  oonntry,  or  the  American  oommon  law,  ai  recognised  by  the  courts  of 
the  yarions  statee,  requires  us  to  hold  that  one  charged  with  the  crime  of 
bigamy  cannot  be  convicted  upon  clear  and  satisfactory  proof  of  his  declara- 
tions that  the  alleged  wife  is  legally  such  when  those  declarations  are  con* 
pled  with  evidence  of  cohabitation  with  her,  and  her  introduction  by  him 
into  a  community  where  he  resides  as  his  wife.  We  think  the  safety,  the 
happiness,  and  the  honor  of  families,  the  good  order  of  society,  the  preser- 
vation of  public  morals,  and  a  due  regard  to  public  decency  and  individual 
virtue,  demand  that  the  rules  of  the  law  should  furnish  every  facility  for 
the  puuishment  of  crime  which  a  proper  regard  for  the  security  of  the  inno- 
cent will  allow.  It  is  diflScult  to  see  any  reason  for  discriminating  between 
admissions  to  prove  a  marriage  and  other  facts  essential  to  constitute  the 
legal  guilt  of  the  accused;  there  can  be  no  more  danger  of  doing  injustice  in 
receiving  such  evidence  in  the  class  of  cases  under  consideration  than  in  any 
other.  Where  the  declarations  of  the  prisoner  and  the  fact  that  he  has 
recognised  and  cohabited  with  the  woman  alleged  to  be  his  wife  are  alone 
relied  upon,  the  jury  should  still  be  told  that  this  is  only  evidence  tending 
to  prove  an  actual  marriage,  and  that  it  is  for  them  to  decide  whether  the 
facts  proven  are  sufficient  to  warrant  them  in  finding  that  the  prisoner  was 
in  fact  married  to  the  alleged  wife,  and  unless,  they  so  believe,  they  should 
acquit,  although  they  may  believe  he  recognized  and  cohabited  with  her  as 
his  wife.  This  will  place  the  declarations  of  one  indicted  for  a  crime  in 
which  proof  of  actual  marriage  is  necessary  to  make  out  his  guilt  upon  the 
same  legal  footing  with  those  charged  with  other  crimes,  and  will  not  give 
comparative  immunity  to  this  detestable  crime  by  obstructing  the  path  of 
the  prosecutor  with  a  rule  of  evidence  which  it  is  believed  would  render 
conviction  impossible  in  a  large  majority  of  such  cases  where  the  moral  evi- 
dence of  guilt  is  conclusive,  and  where  a  conviction  could  be  bad  by  simply 
applying  to  that  class  of  cases  the  same  rules  of  evidence  applied  to  other 
crimes,  subjecting  the  offender  to  like  punishment." 

The  rule  announced  in  some  of  the  earlier  cases  that  in  prosecutions  for 
bigamy  an  actual  marriage  of  the  defendant  must  be  proven,  and  that  neither 
cohabitation,  reputation,  nor  confessions  or  declarations  are  admissible  for 
that  purpose,  or,  if  admissible,  are  not  of  themselves  sufficient  to  warrant 
conviction  [Commonwealth  v.  LiUlejohn^  16  Mass.  163;  HosweiCs  Ccue,  6  Conn. 
446;  People  v.  Humphrey,  7  Johns.  314),  was  affirmed  and  approyed  in  State 
y.  JohMOn,  12  Minn.  476;  93  Am.  Dec.  241;  West  v.  StaU,  1  Wis.  186.  The 
great  weight  of  authority,  including  many  of  the  early  and  nearly  all  of  the 
late  cases,  is  unquestionably  opposed  to  the  doctrine  that  the  declarations, 
admissions,  or  confessions  of  the  defendant  are  not  admissible  to  prove  the 
fact  of  his  first  marriage.  In  prosecutions  for  bigamy  the  first  marriage  may 
be  proved  by  cohabitation  and  the  confessions  or  declarations  of  the  defend, 
ant  that  he  is  married,  and  such  evidence,  if  fall  and  satisfactory,  is  sufficient 
to  authorize  a  conviction  without  the  production  of  the  record  or  the  testi- 
mony of  a  witness  who  was  present  at  the  ceremony,  or  other  proof  of  a  mar- 
riage in  fact:  Lanytry  v.  8taU,  30  Ala.  536;  West  v.  StaU,  I  Wis.  166;  StaU  v. 
Ahbey,  29  Vt.  60;  67  Am.  Dec.  754;  Cook  v.  State,  1 1  Ga.  53;  66  Am.  Dec.  410; 
State  V.  Libby,  44  Me.  469;  69  Am.  Dec.  115;  Forney  v.  HaUacher,  8  Serg.  ft 
K.  159;  11  Am.  Dec.  590;  Cayford's  Case,  7  Me.  67;  OMolt  v.  CommonvoeaUh^ 
17  Gratt.  582;  Finney  v.  SUit^,  3  Head,  644;  WiUiamM  v.  State,  54  Ala.  131; 
26  Am.  Rep.  665;  Squire  v.  State,  46  lud.  459;  StaU  y.  SealB,  16  Ind.  362, 
Warner  v.  CommontoeaUh,  2  Va.  Cas,  95;  State  v.  Britton,  4  McCord,  266» 
Wolvertom  y.  State^  16  Ohio,  173;  47  Am.  Dec  373.    In  thU  last  ease  the 
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eonrl;  in  tpeakiag  off  the  admissibility  of  the  defendant's  confession  of  hii 
former  marriage,  in  evidence,  said:  ''Indeed,  reasoning  npon  principle,  it 
voald  be  difficult  to  assign  a  reason  against  the  competency  of  evidence  of 
ooofesaion  in  this  case,  which  would  not  be  eqaally  valid  against  the  proof 
of  any  confession,  or  against  receiving  a  plea  of  guilty  to  the  indictment. 
It  tt  tme  that  confessions  of  marriage  may  be  made  by  persons  living  in  a 
skate  of  fornication  with  a  view  to  secnre  the  offenders  from  public  censure, 
and  thus  make  a  case  unlike  the  ordinary  cases  of  confession  against  one'i 
interest.  This,  in  our  opinion,  furnishes  no  reason  for  rejecting  the  evi- 
dence aa  incompetent.  It  shows  rather  that  the  confession  thus  made  should 
not  be  relied  on  and  held  by  the  jury,  when  unsupported,  sufficient  to  work 
a  conviction.  In  such  a  case,  and  indeed  in  all  cases  where  the  confession 
of  a  party  is  given  in  evidence,  its  force  must  depend  upon  the  circumstances  ^ 
under  which  it  is  made;  and  of  these  circumstances  the  jury,  under  the  ad- 
vice of  the  court,  are  the  proper  judges.  It  is  rather  a  question  of  credi* 
bflity  than  competency  of  the  confession,  and,  like  all  confessions,  to  be 
considered  of  much  or  little  weight  according  to  the  attending  circumstances, 
and  these  may  be  such  as  to  render  it  very  conclusive  of  the  fact,  or  as  tend* 
ing  very  little  to  sustain  it.  Were  courts  to  reject  proof  of  confession  when 
the  time,  manner,  and  circumstances  under  which  it  was  made  were  such  as 
tsnded  to  weaken  or  destroy  its  force,  they  would  be  submitting,  in  fact^ 
their  own  judgment  for  that  of  the  jury,  and  would  make  it  their  business 
to  weigh  nnd  estimate  the  value  of  evidence  to  the  ezclasion  of  those  who^ 
by  the  law,  are  the  legitimate  tribunal  for  that  purpose." 

On  a  trial  of  an  indictment  for  bigamy,  the  first  marriage  may  always  be 
proved  by  the  admissions  of  the  defendant,  and  it  is  for  the  jury  to  de- 
termine whether  such  confessions  are  an  admission  that  he  was  actually 
married  according  to  the  laws  of  the  country  where  the  marriage  was  solem- 
nized: Miie$  V.  United  States,  1^  U.  &  804;  Parker  v.  State,  11  Ala.  47;  54 
Am.  Rep.  43.  If  the  declarations  and  admissions  of  the  defendant,  and  the 
fact  that  he  has  recognized  and  cohabited  with  the  woman  alleged  to  be  his 
wife,  are  alone  relied  upon,  the  jury  must  be  instructed  that  this  is  only 
evidence  tending  to  prove  an  actual  marriage,  and  that  it  is  for  them  to 
decide  whetiier  the  facts  proven  are  sufficient  to  warrant  them  in  finding 
that  the  defendant  was  in  fact  married  to  the  alleged  wife:  Commonwealth 
V.  Jadaaon,  11  Bush,  679;  21  Am.  Bep.  225.  The  deliberate  admissions  of 
the  defendant  of  a  former  marriage,  coupled  with  cohabitation  and  repute, 
srs  sufficient  to  authorize  the  jury  to  convict:  Dumxu  v.  SiaU,  14  Tex.  Ct. 
App.  464;  46  Am.  Rep.  241;  Stait  v.  Hughes,  35  Kan.  626;  67  Am.  Rep.  195. 
Id  this  last  case  the  court  said:  "As  a  general  rule,  the  confession  of  a  party, 
voluntarily  and  deliberately  made,  is  evidence  of  the  highest  nature  against 
him.  The  objections  urged  against  testimony  of  this  character  in  a  prose- 
cution for  bigamy  are,  that  the  confession  may  have  been  lightly  made  or 
stated  by  parties  living  in  a  state  of  fornication  for  the  purpose  of  avoiding 
public  censure  or  public  prosecution;  but  these  are  reasons  which  go  to  the 
credibility  rather  than  the  competency  of  the  testimony.  The  force  and 
effect  of  the  testimony  are  to  be  weighed  and  determined  by  the  jury,  and 
depend  npon  the  manner  and  circumstances  under  which  the  confession  was 
made.  If  it  was  carelessly  stated,  or  the  circumstances  under  which  it  was 
made  inAcated  a  purpose  to  conceal  from  the  public  illicit  relations  existing 
between  the  parties,  the  jury  should  not,  upon  such  unsupported  confession, 
ec^viot  the  defendant;  but  where  it  is  freely  and  solemnly  made  by  parties 
cohabiting  together,  and  frequently  repeated  to  different  persons,  with  no 
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apparent  motive  to  hide  the  real  facte,  it  is  clearly  competent  to  go  to  the 
jury,  whose  provinoe  it  is  to  determine  its  snfficiency.  It  is  direct  and  positive 
proof  of  an  actual  marriage.  The  confession  in  this  case  was  that  the  appel- 
lant and  Mary  Wheat  were  married  in  Missouri.  In  that  state  it  is  not 
essential  to  the  validity  of  a  marriage  that  there  should  be  any  ceremony 
or  formal  solemnization  of  the  contract.  An  agreement  entered  into  in 
good  faith  between  parties  capable  of  contracting  marriage,  followed  by 
cohabitation,  is  sufficient  to  constitute  a  valid  marriage,  and  to  subject  them 
to  legal  penalties  for  a  disregard  of  its  obligations*':  State  v.  Httglus,  35 
Kan.  626-630;  57  Am.  Rep.  195.  The  subject  of  evidence  of  marriage  in 
prosecutions  for  bigamy  and  kindred  crimes  ia  treated  in  notei  to  SkUe  ▼• 
Bodgakins,  36  Am.  Dec  745-751;  Cameron  v.  State,  48  Am.  Dee.  115-117; 
State  V.  Johnson,  93  Am.  Dec.  254. 

BiQAMT — EviDBNOS  TO  CoNViOT.— On  the  trial  of  an  indictment  for  big* 
amy  an  actual  marriage  or  marriage  in  fact  must  be  dearly  proved  in  both 
the  first  and  second  instances  by  direct  evidence:  State  v.  Johnson,  12  Minn. 
476;  93  Am.  Dec.  241,  and  note.  In  a  prosecution  for  bigamy  there  oan  be 
no  conviction  where  the  evidence  as  to  the  first  wife  showed  only  that  she 
was  alive  three  years  before  the  second  marriage:  People  v.  Feilen,  68  CaL 
218;  41  Am.  Rep.  258. 

Bio  AMY — EviDBNOB  or  Marriagb.— On  a  prosecution  for  bigamy  the  first 
marriage  may  be  shown  by  proof  of  admissions,  cohabitation,  and  repute: 
State  V.  Hughee,  35  Kan.  626;  57  Am.  Rep.  195,  and  note;  Halbrook  v.  StatfC^ 
34  Ark.  511;  36  Am.  Rep.  17,  and  extended  note;  CommonweaUh  v.  Jackson, 
11  Bush,  679;  21  Am.  Rep.  225;  Dumas  v.  State,  14  Tex.  Ct.  App.  464;  46 
Am.  Rep»  241;  Parker  v.  State,  77  Ala.  47;  54  Am.  Rep.  43;  StaU  v.  Hitian, 
3  Rich.  434;  45  Am.  Dec.  783.  See,  alio,  the  extended  notes  to  Gamenm  v. 
State,  48  Am.  Deo.  115,  and  StaU  v.  Hodgskms,  36  Am.  Dec  745. 

BiOAKT.— WivB  AB  WiTNBSS  IN  PBOSBCunoiTB  POR:  See  the  extended 
note  to  StaU  v.  Johnson,  93  Am.  Deo.  255. 
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Attaghicbnt — Affidavit  Dbfectivb,  whbn  not  Void.— An  affidavit  in 
attachment  stating  the  names  of  the  parties,  the  amount  of  indebted- 
ness,  that  defendant  has  concealed  himself  to  avoid  service  of  procees, 
and  that  his  whereabouts  are  nnknown,  though  defective  in  failing  to 
state  the  nature  of  the  indebtedness,  the  defendant's  place  of  residence, 
or  that  such  place  is  nnknown,  or  cannot,  upon  diligent  inquiry,  be 
ascertained,  is  voidable,  but  not  Toid,  and  is  sufficient  to  give  the  conri 
jnrisdiction  of  the  subject  matter. 

PB00B88. — Aci^  Donb  undbr  Errgnbous  or  Voidablb  Procbss  arb  Bind- 
ing, and  cannot  be  successfully  assailed  except  by  a  direct  proceeding. 

Proobss — CoLLATBRAL  ATTACK. — Acts  douc  Under  voidable  process  cannot 
be  attacked  by  a  stranger  thereto  in  a  collateral  proceeding. 

OmoBRS—PBBsuMFTiON — CoLLATBRAL  ATTACK.  —If  the  legality  of  the  aot* 
of  a  public  officer  are  qnestioned  ooUaterally  he  ii  presumed  to  hnvs 
done  hit  duty. 
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-Pewumwiw— OoLLATiEAi,  AiTAOK.— If  lh«  rttniii  of  a  iheriif 
■bowt  thai  he  has  levied  on  eertain  designated  property,  it  is  preemned^ 
on  ooUateral  attack,  that  lach  property  belonged  to  the  judgment 
debtor,  althongh  that  is  not  shown  by  the  retonu 

PmonB— RcruBB— Dati  or.— The  retnm  of  an  olBoer  to  process  Is  not 
■imply  his  indorsement  thereon,  but  is  the  actual  placing  it  in  the  ofBoe 
from  which  it  issned,  and  the  file  msrk  of  tiio  olerk  indicates  the  date 
of  the  retnni. 

AnAOHMMMrt  LiBN.— Failubb  of  Ornom  to  Maki  BjEnrRii  on  or  before 
the  return  day  does  not  affect  the  lien  of  the  plaintiff  nndsr  an  attach- 
ment. 

JuDQiEijn  Rbodri>— AMiirDKEMT.— The  court  may,  oo  proper  noticcb  at 
a  term  subsequent  to  the  rendition  of  judgment^  correct  manifest  mis- 
takes of  the  clerk  in  making  up  the  record. 

Attaohxkht  Lijdi . — A  Gbmkral  PmaoHAL  Judomkit  against  defendant  in 
attachment^  upon  personal  serrice,  does  not  quash  the  Uen  of  the  attach- 
■mnt  IcTied  upon  his  property,  although,  after  Judgment^  another  levy 
is  made  upon  tho  ssme  property  under  the  special  exaoation  awarded 
on  the  judgment. 

Crauford  A  Dodd^  for  the  appellant. 
Karraker  A  lAngle^  for  the  appellee. 

*^^  Bakeb,  J.  This  is  ejectment  for  eighty  acres  of  land, 
prosecated  in  the  Union  circuit  court  by  Emma  B.  Corbit, 
appellee,  against  L.  P.  Hogue,  appellant.  A  trial  resulted  in 
judgment  for  the  former,  and  from  that  judgment  this  appeal 
was  taken. 

The  parties  claim  from  a  common  source  of  titled-one 
Edwin  W.  Thornton.  On  November  16,  1887,  appellee  sued 
out  of  said  circuit  court  a  writ  of  attachment  against  the  real 
and  personal  estate  of  said  Thornton^  returnable  to  the  March 
term,  1888,  of  said  court.  Upon  the  same  day  the  sheriff 
levied  the  writ  upon  the  land  in  controversy,  and  filed  a  cer- 
tificate of  the  levy  with  the  recorder  ^^  of  the  county.  At 
the  March  term,  1888,  the  cause  was  continued.  There  was 
personal  service  on  Thornton  to  the  September  term,  1888, 
and  he  filed  pleas.  A  trial  was  had  at  the  March  term,  1889, 
upon  the  issue  joined  between  the  parties  to  the  attachment 
ioit,  and  a  judgment  was  rendered  in  favor  of  appellee  and 
against  Thornton,  for  one  thousand  and  ninety-one  dollars 
and  sixty-six  cents,  and  costs.  The  title  of  appellee  exhib* 
ited  in  this  ejectment  suit  is  based  on  a  sale  made  in  satis- 
faction of  that  judgment  Appellant  relies  upon  alleged 
defects  in  the  attachment  suit  and  proceedings,  and  upon  it 
title  which  had  its  origin  in  a  deed  from  Edwin  W.  Thornton 
to  hit  brother,  Richard  Thornton,  which  was  acknowledged 
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before  a  notary  public  on  November  18,  1887,  and  filed  for 
record  on  that  day. 

The  statute  (Rev.  Stats.,  c.  11,  sec.  9)  provides  that  when 
a  writ  of  attachment  is  levied  on  real  estate  a  certificate  of 
the  levy  shall  be  filed  with  the  recorder  of  the  county  where 
the  land  is  situated,  and  that  such  levy  shall  take  efiect,  as 
to  creditors  and  bona  fide  purchasers  without  notice,  from 
and  after  the  filing  of  the  same,  and  not  before.  Here,  as  we 
have  already  seen,  the  attachment  writ  in  the  suit  against 
Edwin  W.Thornton  was  levied  on  the  land,  and  a  certificate 
of  the  levy  filed  with  the  proper  recorder  on  the  fifteenth 
day  of  November,  1887,  whereas  the  deed  from  said  Thorn- 
ton was  not  filed  for  record  until  the  eighteenth  day  of  said 
November,  which  was  three  days  after  the  lien  of  the  attach- 
ment levy  had  become  effective. 

It  is  urged,  however,  that  on  account  of  various  alleged 
irregularities  and  defects  in  the  attachment  proceedings  the 
levy  in  the  attachment  suit  never  did  become  a  lien,  or  even 
if  it  did,  was  not  so  availed  of  in  the  subsequent  proceed- 
ings as  to  accrue  to  the  benefit  of  appellee  by  means  of  the 
sheriff's  deed  that  was  afterward  executed  to  her.  The  ob- 
jections insisted  upon  in  that  behalf  are  quite  numerous. 

•**  The  affidavit  for  attachment  was  very  manifestly  defect- 
ive, and  not  in  conformity  with  the  requirements  of  the 
attachment  act.  It  did  not  state  the  nature  of  the  indebted- 
ness for  which  the  suit  was  brought,  nor  did  it  state  either 
the  place  of  residence  of  the  defendant,  or  that  it  was  ncft 
known,  or  that  the  plaintiff,  upon  diligent  inquiry,  had  not 
been  able  to  ascertain  the  same.  It  did  state,  however,  the 
names  of  the  parties,  the  amount  of  the  indebtedness  after 
allowing  all  just  deductions,  that  the  defendant  had  con- 
cealed himself  so  that  process  could  not  be  served  upon  him, 
and  that  the  plaintiff  did  not  know  his  whereabouts  and 
postoffice  address.  The  statute  expressly  makes  provision 
for  the  amendment  of  affidavits  for  attachment.  Here  it  is 
evident  that  there  was  an  attempt  to  comply  with  the  require- 
ments of  the  statute,  though  some  of  these  were  omitted 
and  otliers  defectively  stated.  The  affidavit,  under  the  stat- 
ute and  under  the  doctrine  of  Booth  v.  Rees^  26  111.  46,  and 
other  cases,  was  clearly  amendable.  The  validity  of  the  writ 
depended  upon  the  validity  of  the  affidavit,  and  the  affidavit, 
it  being  amendable,  was  voidable  merely,  and  not  void: 
Baaseii  v.  Braiion,  86  111.  152.     The  affidavit,  the  writ,  and 
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the  levj  of  that  writ  gave  the  court  jurisdiction  oyer  tbe 
subject  matter  of  the  attachment.  A  thing  that  is  voidable 
has  force  and  effect,  but  in  consequence  of  some  inherent 
quality  or  defect  it  is  liable,  upon  proper  steps  being  taken, 
to  be  legally  annulled  or  avoided,  but  the  steps  to  avoid  it 
most  be  taken  by  the  proper  party  and  by  means  of  a  direct 
attack  upon  it.  Here,  Hogue,  the  appellant,  was  a  stranger 
to  the  attachment  suit,  to  the  affidavit  and  the  writ  that  was 
levied,  and  to  the  judgment  that  the  court,  with  full  juris- 
diction of  both  the  subject  matter  and  the  parties  to  the  liti- 
gation, afterward  rendered,  and  he  cannot,  in  this  collateral 
action,  call  in  question  and  impeach  this  writ  and  affidavit, 
which  are  not  null  and  void,  but  endowed  with  force  and 
Titality:  See  Durham  v.  Heaion,  28  111.  264;  81  Am.  Dec. 
275,  and  '^'  authorities  there  cited.  In  the  case  just  named 
this  court  said  that  acts  done  under  erroneous  or  voidable 
process  are  binding,  and  cannot  be  successfully  assailed  ex- 
cept by  a  direct  proceeding. 

It  is  urged  that  no  valid  levy  of  the  attachment  writ  was 
made  on  the  land,  because  neither  the  levy  indorsed,  on  the 
writ  nor  the  certificate  of  levy  filed  states  whose  property  was 
levied  on.  The  levy  made  by  the  sheriff  was  as  follows:  *'  By 
virtue  of  the  within  writ  of  attachment  I  have  levied  on  the 
east  half  of  tbe  northeast  quarter  of  section  twelve  (12),  town- 
ship  twelve  (12)  south,  range  1,  east  of  the  third  principal 
meridian,  Union  county,  Illinois,  November  15,  1887."  The 
command  of  the  writ  to  the  sheriff  was  that  he  should  '^  attach 
•  .  .  .  the  estate,  real  or  personal,  of  the  said  Edwin  W. 
Thornton  "  to  be  found  in  his  county,  and  the  sheriff  made 
return  that  by  virtue  of  that  writ  of  attachment  he  had  levied 
on  certain  designated  property.  He  had  no  authority,  un- 
der the  writ,  to  levy  upon  any  property  other  than  that  of 
said  Thornton,  and  it  would  have  been  a  violation  of  official 
doty,  and  a  tort,  for  him  to  have  done  so.  The  rule  is,  that 
where  the  legality  of  the  acts  of  a  public  officer  are  brought 
collaterally  in  question,  he  is  presumed  to  have  done  his 
duty:  People  v.  Auditor  of  Public  Accounts^  2  Scam.  567;  Har* 
kw  V.  Birger,  30  111.  425;  People  v.  Newberry,  87  111,  41.  And 
see,  also,  Baliance  v.  Underhillj  3  Scam.  453;  Lieh  y.  Header' 
•em,  91  IlL  282,  and  People  v.  Walsh,  96  111.  232;  86  Am.  Rep. 
135. 

There  is  no  express  requirement  in  the  statute  that  the 
return  shall  state,  in  terms,  that  tbe  property  levied  on  is  the 
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property  of  tbe  defendant  in  attachment:  Bey.  Stats.,  c.  11« 
eecs.  8-10.  While  it  is  the  better  practice  that  it  should 
appear  in  words,  from  the  return,  that  the  property  attached 
was  the  property  of  the  defendant  or  levied  upon  as  his  prop- 
erty, yet  the  omission  of  such  express  words  would  not,  at  all 
events  in  a  collateral  suit,  invalidate  a  title  the  basis  of  which 
is  the  levy. 

S4e  rp}^Q  concluding  portion  of  the  indorsement  made  and 
signed  by  the  sheriff  that  appears  on  the  writ  of  attachment 
is,  ^  and  return  Edwin  W.  Thornton  not  found  in  my  county, 
November  15,  1887."  The  writ  was  returnable  on  March  5, 
1888.  The  filemark  shows  that  it  was  filed  with  the  clerk  on 
March  8, 1888 — three  days  after  the  return  day.  The  return 
of  an  ofScer  to  process  is  not  simply  his  indorsement  upon 
it,  but  is  the  actual  placing  of  it  in  the  office  from  which  it 
was  issued,  and  the  filemark  of  the  clerk  indicates  the  date 
of  the  return:  Nehon  v.  Oookj  19  III.  440;  Cariker  v.  Ander^ 
iofij  27  ni.  858.  We  agree  with  counsel  that  the  date  of  the 
filemark  in  this  case  as  to  be  taken  to  be  the  date  of  the  sher- 
iff's return,  but  we  do  not  sustain  their  contention  that  because 
the  writ  was  not  returned  by  the  sheriff  until  after  the  return 
day,  therefore  the  levy  and  the  attachment  failed.  The  rule 
is,  where  there  is  no  peculiar  statute  to  the  contrary,  that  tbe 
failure  of  the  officer  to  make  return  on  or  before  the  return 
day  will  not  affect  the  lien  of  the  plaintiff  under  the  attach- 
ment: Drake  on  Attachment,  7th  ed.,  sec.  204,  and  authorities 
cited  in  note  8. 

The  judgment  in  attachment  was  rendered  at  the  March 
term,  1889,  and,  at  the  succeeding  September  term  of  the 
court,  in  a  proceeding  by  appellee  against  Edwin  W.  Thorn- 
ton and  Hogue,  the  appellant  here,  to  amend  and  correct  said 
judgment  and  the  special  execution  issued  thereon,  it  was 
ordered  that  said  judgment,  as  entered  of  record,  should  be 
amended  by  striking  out  the  word  "  defendant "  and  insert- 
ing the  word  "  plaintiff,"  in  the  next  to  the  last  line  of  tbe 
judgment,  so  that  the  last  lines  of  said  judgment  should  read 
as  follows:  ^*  Ordered,  that  the  plaintiff  have  a  special  execu- 
tion on  said  judgment."  And  it  was  further  ordered  that  the 
special  execution  should  be  corrected  by  striking  out  **the 
eleventh  day  of  March,  A.  D.  1889,"  in  giving  the  date  of 
the  issuing  of  the  writ  of  attachment,  and  by  inserting  "the 
fifteenth  day  of  November,  A.  D.  1887,"  and  by  striking  out 
^^^  the  word  "  eleventh,"  and  inserting  in  the  special  execif 
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tion  the  word  '^  nineteenth/'  in  giving  the  date  of  the  judg* 
ment  The  amendmeuts  ordered  to  be  made  were  mere 
eorrections  of  manifest  mistakes  and  negligences  of  the  clerk 
of  the  court  in  making  up  the  record  of  the  judgment  and  in 
issuing  final  process,  and  there  was  ample,  even  superabun- 
dant, material  in  the  record  to  amend  by.  The  judgment  in 
the  attachment  suit,  as  it  stood  after  the  amendment  substi- 
tuting "plaintiff''  for  ''defendant"  in  its  last  sentence,  was, 
in  part,  as  follows:  ''Therefore,  it  is  considered  by  the  court 
that  the  plaintiff  do  recover  a  judgment  for  one  thousand 
ninety-one  and  ^f^  dollars  damages,  together  with  her  costs 
in  and  about  this  suit  ejcpended,  and  she  shall  have  execu- 
tion therefor.  It  is  ordered  that  the  plaintiff  have  a  special 
execution  on  said  judgment." 

As  we  understand  the  last  of  the  claims  that  is  urged  by 
appellant,  it  is  that  the  judgment  was  only  a  general  and 
personal  judgment  against  the  defendant,  and  only  became  a 
lien  on  property  of  the  defendant  from  and  after  March  19, 
1889,  the  date  of  its  rendition;  and  that  since  the  judgment 
did  not  specifically  order  the  sale  of  the  property  levied  on 
under  the  attachment  writ,  the  personal  judgment  operated 
to  quash  the  attachment  and  release  the  property  that  had 
been  levied  on.  This  claim  is  without  merit.  There  was 
personal  service  on  and  appearance  by  Thornton.  In  that 
state  of  the  record  the  plaintiff  was  entitled  to,  and  in  fact 
recovered,  a  judgment  in  perBonam.  The  statute  (c.  11,  sec. 
M)  expressly  provides  that  in  such  case  "execution  may 
ittue  thereon,  not  only  against  the  property  attached,  but 
other  property  of  the  defendant"  And  in  the  judgment  in 
question  the  court,  in  furtherance  of  the  statute,  not  only 
awarded  *' execution"  for  the  damages  and  costs,  but  also 
made  an  additional  order  "that  the  plaintiff  have  a  special 
execution  on  said  judgmenL"  Neither  the  writ  of  attach- 
ment nor  the  levy  thereon  was  ever  quashed.  ^^  The  at* 
tachment  was  never  dissolved,  by  giving  bond  or  otherwise. 
The  property  was  never  released.  The  levy  still  continued 
to  be  a  lien  up  to  and  at  the  time  of  the  rendition  of  judg- 
ment, and  even  after  final  judgment  the  attachment  lien  still 
remained  effectual  for  the  purpose  of  preserving  the  priority 
of  lien.  Such  judgment  relates  back  to  the  levy:  Juilliard  v. 
May,  180  111.  87;  Conn  v.  CaldweU,  1  Gilm.  531;  Martin  ▼. 
I>ryden,  1  Gilm.  187;  Yowig  v.  Campbell^  6  Gilm.  80;  Kerr  v. 
SwaUow,  38  HI.  379. 
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The  case  of  Wasson  y.  Cone^  86  111.  46,  is  not  here  in  point 
That  was  not  an  attachment  suit  commenced  in  a  court  of 
record  under  the  provisions  of  the  act  approved  December 
23,  1871  (Laws  1871^72,  p.  176),  but  an  attachment  com- 
menced before  a  justice  of  the  peace  under  the  provisions  of 
the  act  in  regard  to  attachments  before  justices  of  the  peacci 
approved  February  9,  1872  (Laws  1871-72,  p.  185),  and 
the  case  was  not  controlled  by  section  34  of  the  act  of  1871, 
but  by  sections  8  and  11  of.the  act  of  1872,  the  last  of  which 
sections  requires  that  if  judgment  be  given  against  the  de- 
fendant, then  the  justice  of  the  peace  '*  shall  order  a  sale  of 
the  property  attached,  or  so  much  thereof  as  will  satisfy  the 
judgment  and  all  costs  of  suit."  The  fact  that  in  the  at- 
tachment proceeding  now  in  question  the  sheriff  indorsed  a 
levy  upon  the  land  on  the  special  execution  neither  destroyed 
nor  strengthened  the  already  existing  levy  and  lien.  All 
that  was  required  of  him,  or  that  could  have  force  and  effect^ 
was  that  he  should  carry  into  execution  the  mandate  of  the 
process  that  he  held. 

In  the  record  before  us  we  find  no  error  in  the  rulings  of 
the  circuit  court  in  regard  to  the  admission  or  exclusion  of 
testimony  or  otherwise. 

The  judgment  is  affirmed. 

Attachment-^  Affidavit  for — SnFFioiKNor  of  avb  Oollatral  At- 
tack UPON. — These  qaestions  are  fully  treated  in  the  extended  note  to  Frh 
denberg  v,  Pieraon,  79  Am.  Deo.  165;  and  see,  farther,  the  note  to  Bunnemam 
V.  Wagner,  8  Am.  St.  Rep.  310. 

Am  Attaohmbnt  Lien  is  not  forfeited  by  delay  in  retnming  the  writ 
which  was  issued  in  February,  1882,  and  returned  in  January,  1883,  it  ap- 
pearing that  the  attorneys  for  the  attaching  creditor  used  due  diligence 
and  made  repeated  efforts  to  procure  the  return  of  the  writ:  Bhrdan  F« 
BriUon,  69  Tex.  198;  5  Am.  St  Rep.  37. 

Courts— Power  to  Amend  Reuord  at  Subsequent  Term. — A  oourt  of 
record  has  the  power,  in  both  civil  and  criminal  oases,  to  correct  clerical 
errors  existing  in  the  record  of  a  previous  term,  if  the  clerk  had  failed  or 
omitted  to  correctly  record  a  judgment  in  fact  rendered,  and  enough  ap- 
pears in  other  parts  of  the  record,  entered  at  the  time  of  the  prooeeding  of 
the  court,  to  show  clearly  that  such  mistake  has  been  made:  In  re  Black, 
52  Kan.  64;  39  Am.  St.  Rep.  331,  and  note.  See,  aLso^  the  note  to  Bo^ 
County  V.  Rou,  44  Am.  St.  Rep.  212. 

Evidence. — Prbscmftion  that  Officers  hate  Done  Duty. — Pnblio 
officers  are  always  presumed  to  perform  the  duties  required  of  them  by  law: 
Note  to  Leonard  v.  Sparks,  38  Am.  St  Rep.  655.  Every  reasonable  pre* 
sumption  will  be  indulged  in  favor  of  sustaining  the  ministerial  acts  ol 
officers  making  judicial  or  exeoutioa  sales:  Note  to  Taeoma  Qroarjf  Oo*  ▼• 
Draham,  40  Am.  St.  Rep.  910L 
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[IS6  ILUMOXB.  586.] 

HuBBAm  AUD  WifB — T&U8TB. — A  naked  trust  in  land  oonveyed  to  a  hus- 
band (or  the  use  and  benefit  of  hU  wife  is  not  executed  by  the  statute 
of  usee  duriog  the  marriage,  and  the  legal  title  remains  in  the  husband. 

HnSBAHD  AND  WiFB— TbI7ST  IN   FaVOB  OV  WiFB. — TbNANOT  BT  CuBTBST 

initiate  is  created  in  a  husband  by  a  conveyance  of  land  to  him  for  the 
nae  and  benefit  of  his  wife,  if  no  intention  to  exclude  him  from  the 
curtesy  is  shown. 

Husband  and  Wife— Estatb  bt  Gctrtbst. — Divobob  Obtain  bd  bt  thb 
Husband  for  the  fault  of  the  wife  does  not  destroy  his  tenancy  by  cur- 
tesy initiate  in  land  held  by  him  in  trust  for  her  use. 

Adtkbsb  Possbssion.^Thb  Possession  of  a  Lifb  Tenant  is  not  adverse  to 
the  remainderman  or  reversioner. 

Adybrsb  Possession  Sufficient  to  Defeat  the  Lboal  Titlb  must  be 
hostile  in  its  inception, 'and  continue  uninterruptedly  for  twenty  years, 
mnd  must  be  acquired  and  retained  under  claim  of  title  inconsistent 
with  that  of  the  true  owner. 

Husband  and  Wife — Adverse  Possession. — The  possession  of  land  by  a 
husband  as  trustee,  for  the  use  and  benefit  of  his  wife,  is  not  adverse  to 
her,  even  after  he  has  obtained  a  divorce.  He  can  claim  to  hold  ad- 
versely only  by  renouncing  his  title  as  trustee,  surrendering  poesessioUy 
and  retaking  it. 

M.  Stoskopfand  H.  C.  Hyde^  for  the  appellants. 

H.  C.  Burchard  and  J.  F,  Lyon  and  Son^  for  the  appellee. 

*®®  WiLKTN,  J. — Urban  D.  Meacham  and  Prudence  Geddis 
were  married  in  1836.  They  removed  from  Wisconsin  to 
Freeport,  this  state,  in  1852,  and  there  lived  as  husband  and 
wife  until  1862.  One  son  born  of  this  marriage  in  1836  is 
still  living.  On  the  29th  of  November,  1856,  the  husband 
purchased  of  one  Sindlinger  lots  6  and  7,  in  block  5,  in  ^®* 
Wright  <k  Purinton's  addition  to  the  city  of  Freeport,  the 
deed  conveying  the  same  to  him  "in  trust  for  the  use  and 
benefit  of  Prudence  Meacham,"  then  his  wife.  Both  went 
into  possession  of  the  property  in  1857,  and  occupied  it  as  a 
liome  until  1862,  and  the  husband  continued  in  possession 
until  his  death,  in  January,  1892.  In  1864  he  obtained  a 
decree  of  divorce  in  the  circuit  court  of  Ogle  county  from 
bis  wife,  and  by  a  second  marriage  became  the  father  of  a 
daughter,  Jessie,  and  a  son,  James.  The  mother  of  these 
children  resided  with  the  father  on  the  premises  until  her 
death,  and  the  children  continued  to  live  with  him  until  he 
died.  By  a  general  devise  in  his  last  will  their  father  gave 
these  children  the  title  he  then  held,  if  any,  to  the  lots.  The 
former  wife  also  remarried,  her  present  name  being  Prudence 


240  Meacham  v.  Bunting.  [lUiuois, 

Bunting.  In  1893  she  brought  this  action  of  ejectment  in 
the  court  below,  claiming  said  property  as  owner  in  fee,  and 
making  Jessie  and  James  Meacham,  with  others,  defendants. 
Issue  being  joined,  and  a  trial  by  jury,  the  court  directed  a 
verdict  for  the  plaintiff,  and  entered  judgment  accordingly. 
The  defendants  appeal. 

By  the  pleadings  the  issue  whether  plaintiff's  right  of  action 
was  barred  by  the  twenty  years  statute  of  limitations  is  prop- 
erly raised,  and  is  the  controlling  question  in  the  case.  The 
parties  agree  that  by  the  terms  of  the  deed  from  Sindlinger 
to  Urban  D.  Meacham  the  latter  became  the  naked  trustee  of 
his  wife.  Prudence,  and  that  the  legal  title  to  the  property 
conveyed  would  therefore,  under  the  general  rule,  vest  in  her 
by  force  of  the  statute  of  uses.  It  is  also  conceded  tliat, 
inasmuch  as  she  was  not  sui  juris  under  the  law  in  force  at 
the  time  the  deed  was  executed,  the  title  did  not  immedi- 
ately vest  in  her,  but  was  left  in  her  husband  for  her  use. 
But  counsel  for  appellants  say  the  statute  took  effect,  and 
she  became  seised  of  the  estate  in  her  own  right,  upon  the 
dissolution  of  the  marriage,  in  1864,  and  from  that  time  the 
possession  of  the  husband  was  adverse,  and  therefore  the  stat- 
ute *••  then  ran  against  her.  On  behalf  of  the  appellee  it 
is  contended,  that,  even  if  the  legal  title  did  vest  in  her  at  the 
date  of  the  decree  of  divorce,  still,  by  reason  of  his  marriage 
and  the  prior  birth  of  issue,  her  husband  took  an  estate  in 
the  property,  upon  the  execution  and  delivery  of  the  deed 
from  Sindlinger,  as  tenant  by  the  curtesy  initiate,  and  hence 
this  right  of  action  did  not  accrue  until  his  death.  Opposing 
counsel  insist  that  it  is  held  the  title  does  not,  in  such  cases, 
Test  in  the  cestui  que  trust  immediately,  for  the  very  purpose 
of  excluding  all  maritnl  rights  of  the  husband,  and  therefore 
Urban  D.  Meacham  never  became  tenant  by  the  curtesy,  and, 
even  if  he  did,  the  decree  of  divorce  destroyed  that  as  well  as 
all  other  marital  rights  in  him.  Appellee's  counsel  also  deny 
that  Urban  D.  Meacham's  possession  was  at  any  time  adverse 
to  her. 

1.  Did  Urban  D.  Meacham  have  a  life  estate  in  the  prem- 
ises prior  to  the  divorce  ?  If  the  statute  of  uses  had  oper- 
ated,  at  the  time  of  the  conveyance,  to  vest  the  estate  in  the 
cestui  que  trust  (the  wife),  there  being  issue  then  born,  the 
husband  would  have  become  tenant  by  the  curtesy  initiate, 
precisely  as  though  the  deed  from  Sindlinger  had  been  di- 
rectly to  her;  but,  being  a  married  woman,  the  statute  of  usai 
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did  not  execute  the  trusti  and  the  legal  title  remained  in  her 
husbandy  the  trustee,  for  her  use:  Dean  v.  Longy  122  111.  447, 
citing  Perry  on  Trusts,  sec.  310.  This  author  says:  '*  If  an 
estate  be  given  to  trustees  upon  a  trust  for  a  married  woman, 
for  her  sole  and  separate  use,  ....  the  legal  estate  will  vest 
in  the  trustees,  and  the  statute  will  not  execute  it  in  the  cestui 
que  trust.  In  all  these  cases  the  court  will  give  this  con- 
fltrDction  to  the  gift,  if  possible,  for  if  the  statute  should  exe- 
cute the  estate  in  the  married  woman,  certain  rights  would 
arise  to  the  husband  which  might  defeat  the  intention  of  the 
donor.  These  are  not  the  only  words  necessary  to  prevent  the 
estate  from  vesting.  Any  words  that  show  an  intent  to  create 
'**  an  estate  or  a  trust  for  the  sole  and  separate  use  of  a  mar- 
ried woman  will  have  the  same  effect."  Other  authorities 
are  to  the  same  effect,  and  it  seems  to  be  the  settled  rule  that 
where  the  trust  is  expressly  ''for  the  separate  use,"  or  "for 
the  sole  use  and  benefit,"  of  a  married  woman,  courts  will  not 
allow  the  statute  to  execute  it  in  her,  because  the  effect  might 
be  to  let  in  marital  rights  of  her  husband,  and  thereby 
deprive  her  of  the  sole  and  separate  use,  contrary  to  the 
intention  of  the  party  creating  the  trust.  Nevertheless,  it  is 
understood  that  a  husband's  right  to  an  estate  by  the  curtesy 
may  attach  to  an  equitable,  as  well  as  a  legal,  estate  held  by 
bis  wife  during  coverture,  and  there  can  be  no  doubt  that  he 
may  have  such  right  iu  real  estate  conveyed  to  another  for 
her  use.  Whether  she  holds  the  property  by  a  direct  con- 
veyance or  as  the  cestui  que  trust  therein,  if  it  appears  that 
the  grantor  intended  to  exclude  the  husband  from  the  cur- 
tesy, courts  will  give  effect  to  that  intention:  Pool  v.  Blakie, 
53  111.  495;  Monroe  v.  Van  Meter,  100  111.  347.  But  the  hus- 
band can  be  deprived  of  his  marital  rights  only  when  the 
intention  to  do  so  clearly  appears:  Carter  v.  DalCy  3  Lea,  710; 
31  Am.  Rep.  660;  Cushing  v.  Blake,  30  N.  J.  Eq.  689;  Hill 
OD  Trusts,  405;  Steadman  v.  Pulling,  3  Atk.  423. 

There  is  nothing  in  the  language  of  the  deed  in  question 
to  indicate  a  purpose  on  the  part  of  the  grantor  to  convey  the 
property  for  the  sole  and  separate  use  of  Prudence  Meacham. 
In  fact,  the  fair  inference  is  that  Sindlinger,  the  grantor,  had 
no  purpose  whatever  in  conveying  the  lots  in  trust  except  to 
carry  out  the  wish  of  Meacham,  who  purchased  them.  That 
he,  the  husband,  intended  by  the  words  **  in  trust  for  the  use 
and  benefit  of  Prudence  Meacham  "  to  exclude  himself  from 

• 

all  right  in  the  property  by  the  curtesy  cannot  be  presumed, 
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and  his  conduct  after  the  divorce. was  wholly  inconsistent 
with  any  such  intention.  We  think  the  authorities  fully 
sustain  the  position  that  he,  at  the  date  of  the  Sindlinger 
deed,  •••  became  tenant  by  the  curtesy  initiate  in  the  prem- 
ises. Was  that  estate  destroyed  by  the  decree  of  divorce? 
While  the  evidence  does  not  show  the  grounds  upon  which 
it  was  obtained,  it  does  appear  that  it  was  upon  the  applica- 
tion of  the  husband,  and  must  therefore  have  been  rendered, 
not  for  his  fault,  but  that  of  the  defendant,  his  wife.  While 
many  cases  hold  ''  a  divorce  a  vinculo  destroys  the  husband's 
right  to  curtesy,"  they  speak  of  such  a  divorce  as  at  common 
law,  which  rendered  the  marriage  void  ab  initio.  Although 
the  only  divorce  known  to  our  law  is  '*  a  vincvlo^*^  it  may, 
under  the  statute,  be  granted  for  causes  arising  after  the 
marriage,  and  the  decree  does  not  avoid  it  from  the  begin- 
ning. The  marriage  is  legal  until  dissolved,  and  we  think 
rights  acquired  during  its  legal  existence  cannot  be  de- 
stroyed by  its  dissolution  unless  the  statute  so  expressly  pro- 
vides. This  view  is  sustained  by  the  case  of  Wait  v.  Wdit^  4 
N.  Y,  95.  The  New  York  statute  said:  "In  case  of  divorce 
dissolving  the  marriage  contract  for  the  misconduct  of  the 
wife  she  shall  not  be  endowed."  The  court  of  appeals  held, 
where  a  divorce  was  granted  for  any  other  cause  than  the 
misconduct  of  the  wife  she  was  entitled  to  dower,  and  said: 
"  A  divorce  at  common  law  avoided  the  marriage  ab  initio. 
It  was  equivalent  to  a  sentence  of  nullity  under  our  statute. 
It  placed  the  parties  in  the  same  relation  to  each  other  as 

though  there  had  been  no  marriage Until  our  statute 

there  was  no  such  thing  as  a  divorce  which  recognized  and 
admitted  the  validity  of  the  marriage,  and  avoided  it  for 
causes  happening  afterward.  Such  a  divorce  is,  alone, 
the  creature  of  the  statute.  The  principles  applicable  to  a 
common-law  divorce  cannot  be  made  applicable  to  a  divorce 
which  admits  the  validity  of  the  marriage  and  the  right<sand 
obligations  resulting  from  it.  The  effect  of  such  a  divorce 
must  be  determined  entirely  by  the  provisions  of  law  under 
whose  authority  it  is  granted.  The  common-law  divorce 
avoided  the  marriage  and  all  rights  and  obligations  resulting 
from  it.  *••  The  statutory  divorce  is  limited  in  its  operation, 
and  only  affects  the  rights  and  obligations  of  the  parties  to 
the  extent  declared  by  statute.  The  marriage  being  valid, 
the  rights  it  conferred  and  obligations  it  imposed  continue 
where  the  legislature  has  failed  to  interfere.    In  determining 
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the  qaestion  before  us,  therefore,  we  are  to  ascertain  the  will 
of  the  legislature — the  intent  and  effect  of  the  statute  under 
which  the  divorce  in  question  was  granted.  When  a  divorce 
is  under  the  statute  the  operation  of  the  decree  is  wholly 
prospective.  •  •  •  •  If  it  was  the  intention  of  the  legislature 
that  in  case  of  a  divorce  under  the  statute  the  wife  should  in 
iK>  event  be  entitled  to  dower,  why  not  make  the  provision 
general,  instead  of  depriving  the  wife  of  dower  only  in  case  of 
her  being  convicted  of  adultery?  Ezpressio  imius  exelusia 
o/tent«." 

When  the  decree  in  question  was  obtained  our  statute  pro- 
vided: ^  If  any  woman  shall  be  divorced  from  her  husband 
for  the  fault  or  misconduct  of  such  husband,  except  where 
the  marriage  was  void  from  the  beginning,  she  shall  not 
thereby  lose  her  dower  nor  the  benefit  of  any  such  jointure, 
but  if  such  divorce  be  for  her  fault  or  misconduct,  she  shall 
forfeit  tlie  same;  and  when  a  divorce  is  obtained  for  the  fault 
and  misconduct  of  the  husband,  he  shall  lose  his  right  to  be 
tenant  by  the  curtesy  in  the  wife's  lands,  and  also  any  estate 
granted  therein  by  the  laws  of  this  state  ":  Rev.  Stats.  1845, 
c.  34,  sec.  12,  title  '*  Dower."  Certainly,  it  did  not  take  away 
the  husband's  right  to  be  tenant  by  the  curtesy  in  his  divorced 
wife's  lands,  but  clearly  shows  an  intention  by  the  legislature 
to  secure  him  in  that  right  if  the  divorce  was  obtained  for 
causes  other  than  his  fault  or  misconduct.  As  said  in  Wait 
▼.  Waii^  A  N.  Y.  95,  if  the  legislature  intended  that  in  case  of 
divorce,  under  the  statute,  the  husband  should  in  no  event  be 
entitled  to  tenancy  by  the  curtesy,  why  not  make  the  pro- 
vision general,  instead  of 'only  in  case  of  the  divorce  being 
obtained  for  his  fault?  The  *•*  husband's  tenancy  by  the 
curteny  initiate  was  not  defeated  by  the  decree  of  divorce  in 
his  favor,  but  terminSted  only  upon  his  death,  and  therefore 
the  appellee's  right  of  action  did  not  accrue  until  he  died,  in 
1893.  The  possession  of  land  .by  a  tenant  for  life  cannot  be 
adverse  to  the  remainderman  or  reversioner:  MetilerY,  Miller^ 
129  111.  630,  and  cases  cited. 

We  are  also  of  opinion  that,  without  reference  to  his  tenancy 
by  the  curtesy,  the  possession  of  Urban  D.  Meacham  was  at 
iH>  time  adverse  to  appellee,  within  the  meaning  of  the  stat- 
ute of  limitations.  He  entered  under  the  Sindlinger  deed, 
and  prima  facie  continued  to  hold  possession  under  it.  If 
the  defendants  below,  claiming  under  him,  denied  thit  fact, 
the  burden  was  upon  them  to  prove  it,  and  this  they  wholly 
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failed  to  do.  Adverse  possession  sufficient  to  defeat  the  legal 
title  must  be  hostile  in  its  inception,  and  continue  uninter- 
ruptedly for  twenty  years.  It  must  be  acquired  and  retained 
under  claim  of  title  inconsistent  with  that  of  the  true  owner: 
Tumey  y.  Chamberlainf  16  III.  271.  See.  also,  Morse  v.  Sei' 
boldf  147  111.  818,  and  cases  cited.  He  entered  as  trustee 
under  the  Sind linger  deed,  and  he  could  only  afterward 
claim  to  hold  adversely  to  that  title  by  surrendering  the  pos- 
session and  retaking  it:  O^Halloran  v.  Fitzgerald^  71  111.  53; 
ReyiioldB  v.  Sumner,  126  111.  58;  9  Am.  St.  Rep.  523.  The 
entry  was  with  appellee's  consent,  and  therefore  not  adverse: 
Timmons  y.  KidweU^  138  111.  13.  The  possession  was  consis- 
tent with  the  title  of  the  real  owner,  and  '*  nothing  but  a  clear, 
unequivocal,  and  notorious  disclaimer  and  disavowal  of  the 
title  of  such  owner  would  render  the  possession,  however  long 
continued,  adverse":  Rigg  v.  Cocib,4  Gilm.  836;  46  Am.  Dec« 
462,  followed  by  Grand  Tower  etc.  Transportation  Co.  v.  OiU^ 
111  111.  641. 

No  other  verdict  than  that  which  the  jury  was  instructed 
to  return  could  have  been  properly  rendered  in  this  case. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Husband  and  Wnrs — Husband  as  Thustib  pob  Wivb. — A  oonveyuioe 
to  B  hnsband  for  the  sole  and  separate  use  of  the  wife  oonititatas  him  b 
inutee  for  her  and  for  her  sole  and  separate  use,  confining  the  trust  to  the 
nature  of  the  interest  expressly  intended  to  be  given  to  her:  Tennaniv, 
Sione^t  1  Rioh.  Rq.  222;  44  Am.  Deo.  218.  To  the  same  effect,  see  HamUUm 
T.  Biiiop,  8  Yerg.  83;  29  Am.  Deo.  101.  See,  also^  the  extended  note  to 
Ifedbt  ▼.  HaoM,  39  Am.  Dea  46. 

Adtxbsb  PoflSissiON  bbtwkbn  Husband  and  Witb. — ^The  general  mle 
seems  to  be  that  a  hnsband  oannot  hold  adversely  to  his  wife,  nor  the  wife 
adversely  to  the  husband,  premises  of  which  they  are  in  joint  oocnpancy. 
This  doctrine  with  its  exception  wiU  be  fonnd  discussed  in  the  extended 
note  to  Oafford  ▼.  Strauis,  18  Am.  St.  Rep.  113?  and  see,  also^  the  note  to 
Miller  ▼.  Baker,  45  Am.  St.  Rep.  683. 

Advxbsb  Po&session — What  Ck>NimTUTBS. — Adverse  possession  to  defeat 
the  title  of  the  owner  of  land  most  be  hostile  in  its  inception,  and  so  con- 
tinue without  interruption  for  twenty  years.  It  must  be  actual,  visible,  and 
oxdnsive,  acquired  and  retained  under  claim  of  title  inconsistent  with  that 
of  the  owner:  Doumkng  v.  MaytM,  158  DL  830;  46  Am.  St.  Rep.  896,  and 
Mote.    See,  alsob  the  extended  note  to /Viidt  T.  a/ima%  S4  Am.  St  Rep.  888. 
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OotfORATiOHS—lNsoLTmoT— Right  to  Pains  Cskdiiob. — ^The  directon 
and  officers  of  an  iiitoWeat  corporation  may  dispose  of  its  property  in 
good  faith,  to  pay  or  secure  its  debts,  even  though  some  creditors  are 
tbna  given  a  preference  over  others. 
OoBPORATioifa — iNaoLvaNOT— Prkixbriho  Crkditob.— Rblationship  ef 
a  creditor  to  one  or  more  of  the  directors  or  officers  of  an  insolvent  cor^ 
poration  does  not  invalidate  a  transaction  by  which  he  is  given  a  pref- 
erence in  the  payment  of  a  debt  due  him  from  the  corporation,  provided 
the  tranaaction  is  otherwise  fair  and  free  from  fraud. 
Irtersst — Whxn  'Dxductcd  oh  BMTBRuro  JuDGMSHT.— Unearned  inter- 
est paid  in  advance  must  be  deducted  from  the  amount  of  recovery,  in 
entering  judgment  on  notes  before  maturity,  at  the  election  and  by  the 
voluntary  act  of  the  payee. 
GofiPORATiOMS — Imsolvbnct.— Renewal  judgment  notes  given  by  a  corpora- 
tion subsequent  to  insolvency  are  as .  effective  as  preferences  as  the 
original  judgment  notes  given  prior  to  insolvency. 
Cobporations—Insolvknct— Right  of  Orriouui  to  Riootbb  Loans. — 
Directors  or  officers  of  a  solvent  o<N^ration,  acting  in  good  faith,  may 
deal  with  it  and  loan  it  money  and  take  security  therefor,  and  the  sub- 
sequent insolvency  of  the  corporation  does  not  affect  their  rights  to 
recover  such  loans  or  enforce  their  securities. 

GOBPORATIONS — ISSOLVSNOT — PRKVBRBNOIS  TO  DlRBOTOBS  OR  OfIIOBRS.— 

Directors  and  officers  of  a  financially  embarrassed  though  going  corpora- 
tion, acting  in  good  faith  and  for  the  apparent  benefit  of  the  corporation, 
may  loan  it  money,  taking  security  for  its  repayment,  and  may  enforce 
payment  from  such  insolvent  corporation  in  preference  to  its  general 
creditors. 

£.  P.  Prentice,  and  WUliamSy  Holt  &  Wheeler^  for  the  appel* 
lant. 

O.  S,  Houee,  E,  A.  OtiSy  and  P.  C.  Haley,  for  the  appellees. 

***  Bakeb,  J.  The  principal  matters  for  coneideration  on 
this  writ  of  error  are  the  claims  that  the  preference  given  bj 
the  insolvent  Joliet  Enterprise  Company  to  Mary  V.  Fish 
was  unlawful  and  invalid,  and  that  the  judgment  for  |176,« 
420.96,  rendered  on  the  thirtieth  day  of  November,  1892, 
against  the  Joliet  Enterprise  Company,  and  in  favor  of  Henry 
Fish  &  Sons,  was  and  is  illegal,  and  should  be  set  aside  a« 
an  unlawful  preference. 

On  November  80,  1892,  the  Joliet  Enterprise  Company 
was  insolvent.  At  that  time,  and  for  some  time  prior  thereto, 
it  was  indebted  to  Mary  V.  Fish  in  the  sum  of  $15,000  for 
borrowed  money,  and  she  held  the  judgment  note  of  the  cor^ 
poration  therefor.  She  was  the  mother  of  Charles  M.  Fish, 
Gkorge  M.  Fish,  and  Henry  M.  Fish,  three  of  the  five  direct- 
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en  of  the  company.  On  the  day  mentioned,  the  corporation, 
through  its  directors  and  •••  officers,  conveyed  to  her  cer» 
tain  real  estate  in  payment  of  the  indebtedness  due  her,  and 
she  accepted  the  deed  in  satisfaction  of  her  claim.  The  value 
of  property  conveyed  was  not  greater  than  the  amount  of  the 
debt  for  which  it  was  given. 

It  is  the  settled  law  of  this  state  that  the  directors  and 
officers  of  an  insolvent  corporation  have  the  power  to  dispose 
of  corporate  property,  in  good  faith,  for  the  purpose  of  paying 
or  securing  corporate  debts,  and  that  they  may  do  this  even 
though  the  result  is  that  some  creditors  are  given  a  prefer- 
ence over  others:  Reichwald  v.  Commercial  Hotel  Co.^  106  111. 
439;  Bouton  v.  Smith,  113  111.  481;  Burch  v.  West.'lSillL 
258;  Ragland  v.  McFall,  137  111.  81;  Glover  v.  Lee,  140  111.  102; 
Warren  v.  First  Nat.  Bank,  149  111.  9;  Butler  Paper  Co.  y. 
Bobbins,  151  111.  588;  Gottlieb  v.  Miller,  154  111.  44.  And  the 
fact  of  relationship  of  the  person  to  whom  preference  is  given, 
to  one  or  more  of  the  directors  or  officers  of  the  corporation, 
does  not  invalidate  the  transaction,  if  it  is  otherwise  fair  and 
free  from  fraud:  Schroeder  v.  Walsh,  120  111.  403;  Ragland  v. 
McFall,  137  111.  81;  Gottlieb  v.  MUler,  154  111.  44;  Blair  r. 
Blinois  Steel  Co.,  unreported.  There  was  no  error  in  sustain- 
ing the  validity  of  the  conveyance  to  Mrs.  Fish. 

The  firm  of  Henry  Fish  &  Sons  was  composed  of  Henry 
Fish,  the  father,  and  his  three  sons,  George  M.  Fish,  Charles 
M.  Fish,  and  Henry  M.  Fish,  and  it  was  engaged  in  the 
banking  business  at  Joliet.  The  Joliet  Enterprise  Company 
was  engaged  in  carrying  on  an  extensive  business  in  the 
manufacture  of  barbed  wire.  Said  George  M.,  Charles  M., 
and  Henry  M.  were,  as  already  stated,  three,  and  a  majority, 
of  its  board  of  directors.  The  firm  had  for  some  years  been 
loaning  large  sums  of  money  to  the  corporation.  On  the 
morning  of  November  30, 1892,  the  firm  held  six  judgment 
notes  of  the  company  for  $29,000  each,  amounting  in  the 
aggregate  to  $174,000.  At  that  time  it  was  manifest  that 
both  the  bank  and  the  corporation  were  insolvent,  and  that 
both  would  be  compelled  *'^  to  suspend  payment.  Among 
other  things  that  were  done  during  the  morning  of  that  day 
a  judgment  was  entered  upon  said  judgment  notes  in  favor 
of  Henry  Fish  &  Sons  for  $176,420.96  and  costs,  and  execu- 
tion immediately  issued  thereon  and  a  levy  made  on  the 
property  of  the  corporation.  Later  in  the  day  the  firm  of 
Henry  Fish  &  Sons  made  a  voluntary  assignment  for  the 
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benefit  of  its  creditors,  and  James  L.  O'Donnell,  the  prinoi* 
pal  defendant  in  error  herein,  became  the  assignee. 

In  the  decree  in  equity  that  was  afterward  entered  in  the 
^rcuit  court  of  Will  county,  the  judgment  by  confession  was 
sustained  to  the  extent  of  $116,000,  and  to  that  extent  only, 
and  for  the  amount  of  which  it  was  sustained  it  was  given 
priority.  But  the  court  found  and  decreed  that  the  Joliet 
enterprise  Company  was  insolvent  on  and  after  March  81, 
1892;  that  while  four  of  the  judgment  notes  were  renewals 
of  like  notes  for  loans  made  prior  to  said  date,  yet  the  other 
two  of  said  judgment  notes,  of  $29,000  each,  upon  which  the 
judgment  by  confession  was  based,  were  for  loans  made  after 
that  date  and  after  insolvency,  and  that  said  corporation 
then  had  no  power  to  make  said  two  last-mentioned  judg* 
ment  notes,  because  three  of  the  partners  in  the  banking 
firm  of  Henry  Fish  &  Sons  were  directors  and  officers  of  the 
insolvent  corporation.  And  the  court  also  found  and  decreed 
&at  an  attorney's  fee  of  $1,000  \wls  unlawfully  and  improp- 
erly included  in  the  judgment,  and  also  that  $1,420.96  inter* 
est  was  wrongfully  included  therein.  O'Donnell,  the  assignee 
of  Henry  Fish  &  Sons,  appealed  from  the  decree  to  the  appel- 
late court,  and  both  errors  and  cross-errors  were  assigned  in 
that  court.  The  judgment  of  the  appellate  court  sustained 
the  findings  and  decrees  of  the  circuit  court  in  regard  to  the 
sums  of  $116,000  and  $1,420.96,  respectively,  but  reversed 
its  findings  and  decrees  in  regard  to  the  two  notes  of  $29,000 
each,  and  in  regard  to  the  attorney's  fee  of  $1,000.  It  re- 
versed the  decree  as  to  the  judgment  by  confession,  and 
remanded  *"  the  cause  with  directions  to  sustain  said  judg- 
ment for  the  amount  for  which  the  same  was  entered,  except 
$1,420.96,  which  had  erroneously  been  included  as  interest, 
and  which  was  ordered  to  be  deducted  as  of  the  date  of  said 
judgment,  leaving  said  judgment  as  of  such  date  at  the  sum 
of  $175,000,  and  which  judgment,  with  interest  thereon, 
was  ordered  to  be  preserved  as  a  lien  upon  the  property  of 
said  Joliet  Enterprise  Company  in  favor  of  said  firm  of 
Henry  Fish  &  Sons  and  their  assignee  under  the  judgment, 
execution,  and  levy. 

It  is  conceded  by  all  parties  that  the  deduction  of  $1,420.96 
was  properly  made  from  the  judgment  by  confession.  It 
was  included  in  that  judgment  as  interest,  whereas  the  notes 
were  not  due  at  the  time  of  rendition  of  judgment,  and 
interest  on  them  up  to  times  of  maturity  had  been  paid 
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The  judgment  also  contained  another  element  of  double 
and  unlawful  interest  which  a  court  of  equity  should  correct. 
Interest  had  already  been  paid  in  advance  up  to  the  dates  of 
the  maturity  of  each  of  the  six  notes,  respectively,  and  upon 
the  entry  of  judgment  before  maturity,  at  the  election  and  by 
the  voluntary  act  of  the  payees  of  the  notes,  this  unearned 
interest  should  have  been  subtracted.  The  directions  given 
by  the  appellate  court  are  so  modified  as  that  the  just  and 
equitable  proportion  of  the  interest  paid  shall  be  deducted 
from  the  face  of  the  notes  and  the  judgment. 

The  circuit  court  in  its  decree  found  that  the  Joliet  Enter- 
prise Company  was  insolvent  on  the  thirty-first  day  of  March^ 
1892,  and  from  and  after  that  date.  For  the  purposes  of  the 
decision  we  will  assume  the  correctness  of  this  finding. 

Four  of  the  judgment  notes  on  which  the  judgment  was 
based,  the  principal  of  said  notes  amounting  to  $116,000, 
were  renewals  of  other  like  judgment  notes,  and  represented 
money  actually  loaned  to  the  corporation  by  said  banking 
firm  of  Henry  Fish  &  Sons,  said  notes  having  their  origin  in 
loans  made  and  judgment  *"  notes  given  on  December  18, 
1890,  October  3,  1891,  October  81,  1891,  and  February  16, 
1892,  respectively.  The  giving  of  a  judgment  note  is  the 
giving  of  a  security  or  preference:  Young  v.  Clapp^  147  111. 
176.  Although  this  may  be  so,  yet  there  can  be  no  serious 
question  of  the  propriety  of  the  action  of  both  of  the  courts 
below  in  sustaining  the  judgment  so  far  as  it  has  for  its 
foundation  the  four  renewal  notes  mentioned  above.  The 
renewal  judgment  notes  were  only  continuations  of  the  origi- 
nal judgment  notes  given  during  the  solvency  of  the  com- 
pany. The  substance  of  the  matter  is,  that  each  loan  of 
money  and  judgment  note  given  therefor  continued  to  be  one 
and  the  same  transaction,  without  reference  to  the  number 
of  like  judgment  notes  given  in  renewal,  and  without  regard 
to  the  fact  that  the  last  renewals  may  have  been  after  corpo* 
rate  insolvency:  Saylor  v.  Danieh,  87  111.  831;  87  Am.  Dec 
250.  And  the  law  is,  that  the  directors  or  officers  of  a  sol* 
vent  corporation,  acting  in  good  faith,  may  deal  with  it  and 
loan  it  money  and  take  security  therefor,  and  that  the  subse- 
quent insolvency  of  the  corporation  will  not  afiect  their  rights 
of  action  to  recover  such  loans  or  enforce  their  securities: 
Mullanphy  Savings  Bank  v.  Schott,  135  111.  655;  25  Am.  St. 
Rep.  401. 

The  circuit  court  found  that  two  of  the  judgment  noteSy 
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for  $29,000  each,  had  their  origin  in  loans  made  by  Henry 
Fish  &  Sons  to  the  insolvent  company — one  on  June  13, 1892f 
and  the  other  on  October  4, 1892.  It  held  that  the  taking  of 
security  for  such  loans,  by  way  of  warrants  of  attorney  to 
confess  judgment,  or  by  way  of  judgment  notes,  was  inequi- 
table and  unauthorized  as  against  the  creditors  of  the  Joliet 
Enterprise  Company,  and  forbidden  by  law,  and  it  therefore 
set  aside  and  annulled  the  judgment  as  to  $58,000,  that  being 
the  amount  of  the  principal  debts  secured  by  said  two  notes. 
Upon  the  appeal  of  O'Donnell,  the  assignee  of  the  insolvent 
firm  of  Henry  Pish  A  Sons,  the  appellate  court  held  •'* 
otherwise  in  regard  to  said  two  notes,  as  already  herein  suffi- 
ciently appears. 

The  two  loans  of  money,  amounting  in  the  aggregate  to 
$58,000,  were  made  by  the  banking  firm  to  the  corporation 
in  good  faith,  and  the  judgment  notes  were  given  therefor  at 
the  times  that  the  loans  were  respectively  made.  The  assets 
of  the  corporation  were  not  diminished  by  the  transactions. 
It  got  the  benefit  of  the  moneys  so  borrowed,  and  they  were 
used  in  completing  the  new  plant  that  it  constructed  at  a  cost 
of  some  $280,000,  and  in  conducting  and  keeping  on  its  feet 
its  large  manufacturing  business.  The  banking  firm  did  not 
obtain,  or  anticipate  receiving,  any  advantage  to  itself  by 
loaning  the  money  to  the  corporation,  other  than  that  of  get- 
ting interest  on  the  money  that  it  loaned.  The  corporation, 
at  the  time  of  these  transactions,  was  embarrassed  for  want 
of  means — ^in  fact  insolvent,  in  the  sense  that  its  liabilities 
exceeded  its  assets — and  it  was  forced  to  adopt  various  tem- 
porary shifts  and  expedients  for  the  purpose  of  raising  money. 
At  the  same  time  it  was  a  going  concern;  had  an  extensive 
plant  which  had  cost  it  over  a  quarter  of  a  million  of  dollars, 
and  was  unencumbered;  was  employing  some  three  hundred 
workmen;  had  on  hand  manufactured  products  worth  about 
$200,000,  and  was  doing  a  large  business  and  meeting  its 
commercial  obligations.  The  securities  that  were  given  by 
the  corporation  to  the  banking  firm — i.  e.,  judgment  notes — 
were  not  outside  of  the  usual  order  of  things,  for  the  evidence 
shows  that  it  was,  and  for  many  years  had  been,  the  custom 
and  usage  of  the  banking  firm  to  require  judgment  notes  in 
all  cases  of  actual  and  absolute  loans  of  money,  and  that  the 
same  custom  and  usage  obtained  with  all  of  the  other  banks 
and  banking  firms  doing  business  in  the  city  of  Joliet. 
There  is  a  marked  difierence  between  a  case  where  a  mori- 
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gage  or  other  preference  is  given  by  an  insolvent  corporatioo 
to  a  director  or  ofiScer  to  secure  a  pre-existing  ^^  indebted* 
ness,  and  a  case  like  this,  where  the  corporation,  though  in 
fact  insolvent,  in  the  sense  above  stated,  is  a  going  corpora- 
tion that  is  seeking  to  accomplish  the  objects  ot  its  incorpo- 
ration, and  the  Security  is  given  to  directors  for  moneys 
actually  and  in  good  faith  loaned,  at  the  time  the  security  is 
given,  to  such  embarrassed  corporation,  and  for  its  benefit. 
In  Harts  y.  Brown^  77  111.  226,  the  coal  company  had  ex- 
pended all  of  its  means  in  sinking  a  shaft,  etc.,  and  owed 
debts  to  the  amount  of  from  $23,000  to  $33,000.  This  court 
held  that  the  directors  had  power  to  borrow  money  from  one 
of  their  number  and  execute  to  him  a  mortgage  on  the  cor- 
porate property.  It  was  there  said  (p.  231):  ''The  com- 
pany had  expended  all  their  means,  and  had  failed  to  realize 
their  expectations,  and  had  reached  a  point  at  which  the 
enterprise  must  be  abandoned  unless  means  could  be  pro- 
cured to  further  prosecute  the  work,  and,  so  far  as  we  can  see, 
there  was  nothing  reckless  or  unbusiness-like  in  effecting  this 
loan  for  the  time,  at  the  rate  of  interest  or  on  the  security 
given.  They  all  seeno  to  be  according  to  the  usual  course  of 
business."  In  Twin^Liek  Oil  Co,  v.  Marbury,  91  U.  S.  587, 
the  corporation  became  very  much  embarrassed,  and  borrowed 
money  from  Marbury,  who  was  one  of  its  directors,  and 
secured  him  by  a  note  and  trust  deed.  The  court  found  that 
the  loan  was  made  in  good  faith  to  assist  the  corporation  in 
its  embarrassments,  and  held  that  no  rule  of  law  prohibited 
a  director  from  loaning  money  to  the  corporation  in  good  faith 
when  it  was  needed  for  its  benefit,  and  that  such  a  rule  would 
deprive  a  corporation  of  the  aid  of  those  most  interested  in  it 
and  most  likely  to  render  it  assistance. 

The  views  we  entertain  in  respect  to  the  particular  matter 
now  under  consideration  are  well  expressed  in  certain  lan- 
guage used  by  Justice  Harlan  in  delivering  the  opinion  of 
the  circuit  court  of  appeals  in  the  late  case  of  Sutton  Mfg.  Co. 
y.  Hutchinson,  11  C.  C.  App.  820;  68  Fed.  Rep.  496.  We 
quote  the  language  referred  to,  which  is  as  follows:  •'•  **  A 
corporation  is  not  required,  by  any  duty  it  owes  to  creditors- 
to  suspend  operations  the  moment  it  becomes  financially  em, 
barrassed,  or  because  it  may  be  doubtful  whether  the  objects 
of  its  creation  can  be  attained  by  further  effort  upon  its  part. 
It  is  in  the  line  of  right  and  duty  when  attempting,  in  good 
faith|  by  the  exercise  of  its  lawful  powers  and  by  the  use  of 
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an  legitimate  means,  to  preserve  its  active  existence,  and 
thereby  accomplish  the  objects  for  which  it  was  created.  In 
0och  a  crisis  in  its  affairs^  and  to  those  ends,  it  may  accept 
financial  assistance  from  one  of  its  directors,  and  by  a  mort- 
gage upon  its  property  secure  the  payment  of  money  then 
loaned  or  advanced  by  him,  or  in  that  mode  protect  him 
against  liability  then  incurred  in  its  behalf  by  him.  Of 
coarse,  in  cases  of  that  kind  a  court  of  equity  will  closely 
scrutinize  the  transaction,  and  in  a  contest  between  general 
creditors  and  a  director  or  managing  officer  who  takes  a 
mortgage  upon  its  property,  will  hold  the  latter  to  clear  proof 
that  the  mortgage  was  executed  in  good  faith,  and  was  not  a 
device  to  enable  him  to  obtain  an  advantage  for  himself  over 
thoee  interested  in  the  distribution  of  the  mortgagor's  prop- 
erty: tiiehardson  v.  Green,  133  U.  8.  30, 43;  Twin-Lick  OH  Co. 
▼.  Marbury,  91  U.  S.  587,  588." 

A  rule  that  would  prevent  directors  and  officers  of  finan* 
eially  embarrassed  corporations,  acting  in  good  faith  and  for 
the  apparent  benefit  of  such  corporations,  from  loaning  them 
money  and  at  the  same  time  taking  from  them  security  for 
repayment — the  terms  and  the  securities  being  such  as  are 
in  accord  with  the  usual  course  of  business — would  be  highly 
injurious  to  corporations  themselves,  and  frequently  detri* 
mental  to  the  interests  of  their  creditors.  The  line  of  de- 
markation  that  separates  valid  from  invalid  preferences  to 
directors  or  officers  of  insolvent  corporations  lies  between 
already  incurred  liabilities  and  liabilities  assumed  by  going 
corporations  at  the  time  the  security  is  given  and  taken. 

^'^  In  our  opinion  there  was  no  error  in  the  ruling  of  the 
appellate  court  that  the  judgment  notes  given  for  the  moneys 
lent  and  advanced  on  June  13,  1892,  and  on  October  4, 
1892,  were  legal  and  valid  securities  and  preferences,  even 
as  against  the  claims  of  the  general  creditors  of  the  corpora- 
tion. It  is  not  intended,  or  considered,  that  anything  herein 
decided  or  said  is  in  conflict  with  the  decisions  in  Beach  v. 
MUler,  130  111.  162,  17  Am.  St  Rep.  291,  and  subsequent 
cases  in  line  therewith. 

Some  other  and  minor  objections  to  the  decree  are  sug- 
gested, but  we  think  that  a  part  of  them  are,  in  principle, 
disposed  of  by  what  we  have  already  said,  and  that  the 
others  are  not  well  taken,  and  do  not  require  special  notice. 
With  the  slight  modification  in  the  directions  to  the  cir- 
eoit  court  that  has  already  been  adverted  to^  the  judgment 
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and  order  of  the  appellate  court  are  aflSrmed.    The  plaintiff 
in  error  will  pay  the  costs  made  in  this  court. 

Corporations— I VBOLYENCT—PRBFERBircBs  to  Csbditobs. — An  inaoL 
▼ent  corporation  has  no  ri^ht  to  make  a  preference  as  between  its  creditor*: 
Oonovtr  r.  Hull,  10  Wash.  673;  45  Am.  St  Rep.  810,  and  extended  note. 

Corporations— iKsoLvsNCY—PRKnERENCss  of  Dirbotors  and  Othbb 
Officbrs. — This  question  and  the  furthe  question  of  the  right  of  corporate 
officers  to  contract  with  their  corporations  and  enforce  their  claims  is  dis* 
cussed  in  the  extended  note  to  Conorer  v.  Bull,  46  Am.  SL  Rep.  S33. 

Corporations — Riobt  of  Officbrs  to  Dbal  with.— A  director  or  offioer 
of  a  solFent  corporation  may  deal  with  it,  loan  it  money,  and  take  secnrity 
therefor  in  like  manner  as  a  stranger,  and  the  subsequent  insolvency  of 
the  corporation  will  not  a£fect  snch  officer's  right  to  reoover  hii  loan  or 
enforce  his  secnrity:  MMu^p  Sav,  Bamk  ▼.  8ekoU,  135  HL  065;  25  Am.  St. 
Rep.  401,  and  noto. 
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Cash  v.  Owen, 

P89  Indiana,  22.] 

Joorr  TmANor,  CoMTXTAiiCB  Cbkating. — ^A  oonveyuiM  purporting  te 
grant  real  property  to  A  and  B  jointly  creates  an  estate  in  joint  ten- 
ancy under  a  statute  declaring  that  an  estate  granted  to  two  or  more 
■hall  create  an  estate  in  common,  unless  it  manifestly  appear,  from  the 
tenor  of  the  instrument*  that  it  was  not  the  intention  to  oreate  such 
eetate. 

To  A  Joint  Tknanot  it  u  Ebssntial  that  the  tenants  have  one  and  the 
same  estate,  created  by  one  and  the  same  conveyance,  of  interests  oom« 
mencing  at  one  and  the  same  time,  and  held  by  one  and  the  same  undi- 
Tided  possession. 

L.  0.  Clifford^  T.  /.  Kane^  and  R.  JT.  Kane^  for  the  appellanta. 
/•  A.  Roberts  and  M.  Vestal^  for  the  appellees. 

**  Coffey,  J.  The  only  question  involved  in  this  case 
relates  to  the  construction  of  the  following  deed,  viz: 

^  This  indenture  witnesaethj  That  Barney  White  and  Ruth 
White,  of  Hamilton  county,  and  state  of  Indiana,  convey  and 
warrant  to  Lydia  Reese  and  John  Reese,  jointly,  of  Hamilton 
county,  in  the  state  of  Indiana,  for  the  sum  of  fifteen  hundred 
ninety-seven  dollars  and  fifty  cents,  the  following  real  estate 
in  Hamilton  county,  to  wit:  [Here  follows  description.]  In 
witness  whereof,  etc." 

It  is  contended  by  the  appellants  that,  under  this  deed, 
Lydia  Reese  and  John  Reese  took  as  tenants  in  common, 
while  the  appellees  contend  that  they  took  as  joint  tenants. 

An  estate  in  joint  tenancy  is  an  estate  held  by  two  or  more 
tenants  jointly,  with  an  equal  right  in  ail  to  share  in  the 
enjoyment  of  the  land  during  their  lives.     Upon  the  death  of 
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any  one  of  the  tenants,  his  share  vests  in  the  survivors.  Foar 
requisites  must  exist  to  constitute  a  joint  tenancy,  vis:  1.  The 
tenants  must  have  one  and  the  same  interest;  **  2.  The  in* 
terests  must  accrue  by  one  and  the  same  conveyance;  8.  The 
interests  must  commence  at  one  and  the  same  time;  4.  It 
must  be  held  by  one  and  the  same  undivided  possession: 
6  Am.  &  Eng.  Ency.  of  Law,  891. 

A  joint  tenancy  can  be  created  in  no  other  way  than  by 
purchase,  and  its  distinguishing  feature  is  that  of  survivor- 
ship. The  doctrine  of  joint  tenancy  is  not  favored  by  the 
American  law,  and  the  rules  relating  to  such  estates  have 
been  greatly  modified  by  statute  in  most  of  the  states  of  the 
union. 

Our  statute,  Revision  of  1894,  section  3341,  provides  that  all 
conveyances  and  devises  of  land,  or  of  any  interest  therein, 
made  to  two  or  more  persons,  shall  be  construed  to  create 
estates  in  common  and  not  in  joint  tenancy,  unless  it  shall 
be  expressed  therein  that  the  grantees  or  devisees  shall  hold 
the  same  in  joint  tenancy  and  to  the  survivor  of  them,  or  it 
shall  manifestly  appear,  from  the  tenor  of  the  instrument^ 
that  it  was  intended  to  create  an  estate  in  joint  tenancy. 

This  statute  completely  reverses  the  ancient  common-law 
rule,  for  joint  tenancy  was  a  favorite  of  the  ancient  common 
law,  and  no  special  words  or  limitations  were  necessary  to  call 
it  into  existence,  but,  on  the  other  hand,  words  or  circum« 
stances  of  negation  were  indispensable  to  avoid  it:  Freeman 
on  Cotenancy  and  Partition,  sec.  18.  Under  this  statute, 
however,  it  must  be  created  by  express  words  or  limitations. 

The  question  for  our  decision,  therefore,  is,  Does  the  use  of 
the  word  '*  jointly"  in  this  deed  have  the  effect  of  vesting  ia 
Lydia  Reese  and  John  Reese  an  estate  in  joint  tenancy? 

*^  It  is  a  familiar  rule  that  in  construing  a  deed,  as  in  con* 
struing  any  other  written  instrument,  it  is  to  be  considered 
as  a  whole,  and  that  effect  is  to  be  given  to  each  and  every 
clause  and  word  found  in  it  if  that  is  possible. 

As  tenants  in  common  are  two  or  more  persons  who  hold 
possession  of  any  subject  of  property  by  several  and  distinct 
titles,  the  word  "jointly"  can  find  no  place  iu  describing  an 
estate  to  be  held  by  them. 

To  hold  that  this  deed  created  in  the  grantees  a  tenancy 
in  common,  we  would  be  compelled  to  strike  out  and  wholly 
reject  the  word  *^ jointly."  This  we  are  not  at  liberty  to  da 
Under  the  well«knowu  rules  of  construction  we  are  required 
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to  giye  it  effect;  and  when  that  is  done  we  are  constrained  to 
hold  that  this  deed  vested  in  Lydia  Reese  and  John  Reese  an 
estate  in  joint  tenancy:  Barden  y.  Overmeyer^  184  Ind.  660; 
T%omburg  y.  Wigg%n$,  135  Ind.  178;  41  Am.  St.  Rep.  422. 

As  this  is  in  accord  with  the  conclusion  reached  by  the  clr^ 
euit  ooorty  the  judgment  should  be  affirmed. 

Jonrr  Txnanct— Whih  Obbatbd.— Where  an  eatato  it  giren  to  several 
panons  jointlyy  without  any  expressions  indicating  an  intention  that  it  shall 
be  divided  among  them,  it  must  be  constmed  a  joint  tenancy:  Martin  ▼• 
SmUk,  ff  Binn.  16;  6  Am.  Deo.  303.  A  grant  of  land  to  husband  and  wife 
"in  joint  tenaaey"  makes  them  joint  tenants,  and  not  tenants  by  the  entire- 
ties therein,  and  the  interest  of  each  is  snbjeot  to  executions  Tkmnburg  T« 
WiggiM,  135  Ind.  178;  41  Am.  8i  Bep.  422,  and  notai 
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Abomrt,  IxDiOTifSiiT  VOB,  SvmoiBNCT  OF.— An  indictment  ohaiging  thai 
an  accused  did,  at  a  time  and  place  specified,  unlawfully,  falsely,  fraud- 
ulently, and  knowingly  utter,  publish,  and  pass  to  one  R  D.,  as  true 
and  genuine,  a  certain  false,  forged,  and  counterfeit  promissory  note  of 
the  following  tenor  (setting  out  the  forged  note,)  sufficiently  avers  that 
the  defendant  knew  that  snch  note  was  false  and  forged. 

A.  O.  Smithy  attorney  general^  8,  E.  Cooh^  prosecuting  attar* 
Hey,  and  H.  C.  Underwood^  for  the  state. 

^*  Howard,  J.  The  appellee  was  found  guilty  of  uttering 
a  forged  and  counterfeit  promissory  note  with  intent  to  cheat 
and  defraud,  as  charged  in  the  following  count  of  indictment^ 
to  wit: 

*^  And  the  grand  jury,  as  aforesaid,  for  a  second  count,  on 
their  oaths,  further  charge  and  present  that  one  ^^  Philip  T, 
Williams,  late  of  said  county,  on  the  —  day  of  January,  1892, 
at  said  county  and  state  aforesaid,  did  then  and  there  unlaw- 
fully, falsely,  fraudulently,  and  knowingly  utter,  publish,  and 
pass  to  one  John  G.  Price,  the  agent  of  Bertha  Delorme,  and 
thereby  to  said  Bertha  Delorme,  as  true  and  genuine,  a  cer- 
tain false,  forged,  and  counterfeit  promissory  note  purporting 
Id  have  been  made  and  executed  by  said  Philip  T.  Williams, 
Daniel  G.  McClarnon,  and  Levi  Arnold,  for  the  payment  of 
noney  to  said  Bertha  Delorme,  which  false,  forged,  and  ooun* 
terfeit  promissory  note  is  of  the  following  tenor,  to  wit  [setting 
tut  the  forged  note],  with  intent,  eta" 


256  State  v.  Williams.  [Indiana, 

On  the  return  of  the  verdict  the  appellee  filed  a  motion  in 
arrest  of  judgment  for  the  reason,  as  stated  in  the  motion^ 
that  "the  second  count  in  the  indictment,  the  one  on  which 
the  verdict  is  based  and  returned,  is  insufficient,  defective, 
and  does  not  charge  a  public  offense/'  This  motion  was 
sustained  and  the  judgment  was  arrested  over  the  exception 
and  objection  of  the  prosecuting  attorney. 

Appellee  has  filed  no  brief  on  this  appeal,  but  we  learn 
from  the  brief  of  the  prosecuting  attorney  that  in  the  court 
below  counsel  for  appellee  contended  that  the  second  count 
of  indictment,  on  which  the  conviction  was  had,  ^*did  not 
allege  that  the  defendant  knew  the  promissory  note  uttered 
was  false  and  forged,  and  on  this  ground  the  court  arrested 
judgment." 

The  second  count  of  the  indictment  was  based  upon  the 
concluding  clause  of  section  2354  of  the  Revised  Statutes  of 
1894  (Rev.  Stats.  1881,  sec.  2206),  relating  to  the  uttering  of 
forged  instruments  and  to  the  knowledge,  which  is  a  neces- 
sary element  of  the  crime,  and  making  one  guilty  who  "utters 
or  publishes  as  true  any  such  instrument  or  matter  knowing 
the  same  to  be  false/'  etc. 

^^  The  allegation  in  the  indictment,  as  we  have  seen,  is 
that  the  appellee  "  did  then  and  there  unlawfully,  falsely, 
fraudulently,  and  knowingly  utter,  publish,  and  pass  .... 
as  true  and  genuine  a  certain  false,  forged,  and  counterfeit 
promissory  note,"  etc. 

If  we  understand  the  contention  upon  which  the  ruling  of 
the  court  was  based,  it  is  that  the  word  "knowingly"  does 
not  sufficiently  express  the  guilty  knowledge  necessary  to 
charge  the  crime  of  uttering  a  forged  instrument;  that  it  is 
not  enough  to  allege  that  the  appellee  knowingly  uttered  the 
forged  note,  but  that  it  is  necessary  to  allege  that  he  uttered 
and  published  a  note  which  he  knew  to  be  forged. 

In  section  1806  of  the  Revised  Statutes  of  1894  (Rev.  Stats. 
1881,  sec.  1737),  it  is  declared  that  "words  used  in  the  stat- 
ute to  define  a  public  offense  need  not  be  strictly  pursued, 
but  other  words  conveying  the  same  meaning  may  be  used  ": 
See  State  v.  Chandler ^  96  Ind.  591;  Trout  v.  StaU,  111  Ind. 
499. 

In  1  Bishop's  Criminal  Procedure,  section  604,  it  is  said, 
that  "the  word  'knowingly,'  or  *  well  knowing,'  will  supply 
the  place  of  a  positive  averment,  in  an  indictment  or  declara- 
tion, that  the  defendant  knew  the  facts  subsequently  stated." 
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In  Boavier's  Law  Dictionary  the  same  statement  is  made. 
In  Black's  Law  Dictionary  it  is  said  that  the  use  of  the  word 
^knowingly"  in  an  indictment  is  equivalent  to  an  averment 
that  the  defendant  knew  what  he  was  about  to  do,  and  with 
Buch  knowledge  proceeded  to  do  the  act  charged.  In  1  Green- 
leaf  on  Evidence,  section  53,  the  phrase  ''knowingly  uttering 
a  forged  document''  is  used  to  express  the  guilty  knowledge 
of  the  defendant.  In  Gillett's  Criminal  Law,  section  449, 
and  in  Moore's  ^*  and  Elliott's  Indiana  Criminal  Law,  sec- 
tion 1236,  the  same  expression  is  used  in  the  forms  of  indict- 
ment given  for  uttering  counterfeit  instruments. 

The  word  '*  knowingly  "  is  used  in  a  like  sense  in  the  cases 
of  State  ▼•  AtkinSf  6  Blackf.  458,  and  McOinnis  v.  State^  24 
Ind.  500. 

In  12  American  and  English  Encyclopedia  of  Law,  522,  it 
is  said  that  "knowingly,  in  an  indictment,  is  a  sufficient 
averment  of  knowledge."  For  a  very  full  discussion  of  the 
question,  see  notes  on  the  same  and  following  pages  of  the 
encyclopedia. 

The  court,  in  holding  the  indictment  insufficient  on  motion 
in  arrest,  seems  to  have  been  governed  by  an  inadvertent 
ruling  in  the  case  of  Powers  v.  State,  87  Ind.  97. 

In  that  case  there  was  an  affidavit  and  information  in  four 
counts,  two  charging  forgery  and  two  charging  the  uttering 
of  the  forged  instrument.  The  (iefendant  was  found  guilty 
as  charged  in  the  affidavit  and  information,  but  not  under 
any  particular  count.  All  the  counts  were  attacked  as  insuf- 
ficient on  the  appeal  to  this  court.  The  court  found  the 
counts  for  forgery  to  be  good,  and  that 'they  alone  were  suffi- 
cient to  support  the  verdict.  .  This  was  all  that  was  needed 
to  affirm  the  judgment.  The  court,  however,  proceeded  to 
examine  the  remaining  counts,  being  those  for  uttering  the 
forged  instrument,  and  held  them  bad,  while  affirming  the 
judgment  on  the  first  two  counts. 

In  the  third  and  fourth  counts  it  was  charged,  in  sub- 
stance, ^*  that  the  appellant  unlawfully,  feloniously,  fraudu- 
lently, falsely,  and  knowingly  uttered,  published,  and  passed 
•  •  •  •  as  true  and  genuine,  the  false,  forged,  and  counterfeit 
order,  etc." 

It  was  contended  that  by  this  allegation  it  was  not  charged 
that  the  appellant  uttered,  published,  and  passed  such  order, 
'^knowing  the  same  to  be  false,  forged,  and  ^^  counterfeit,^' 
and  this  contention  the  court  seems  to  have  sustained. 

AM.  8&  &Br.,  VOk  XLVI1.-17 
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There  is  some  obscurity  in  the  language  used  by  the  court,, 
and  in  the  relation  of  that  language  to  the  wording  of  the 
two  counts  held  defective.  We  are  not  satisfied  from  an 
examination  of  the  opinion  that  the  court  intended  to  hold 
in  that  case  that  '*  knowingly  uttered  the  counterfeit  order"^ 
would  not  convey  the  same  meaning  as  ^  uttered  the  order 
knowing  it  to  be  counterfeit."  The  counts  are  not  set  out  in 
full  in  the  opinion. 

However  that  may  be,  we  are  satisfied,  both  from  the  au* 
thorities  which  we  have  cited  and  from  the  common  and 
usual  meaning  given  in  the  English  language  to  the  words 
"knowingly"  and  "well  knowing,"  that  either  expression  is 
equivalent  to  an  allegation  that  appellee  '*  knew  the  facts  sub* 
sequently  stated";  that  he  "knew  what  he  was  about  to  do, 
and,  with  such  knowledge,  proceeded  to  do  the  act  charged." 

To  *' knowingly  utter  a  forged  instrument"  is^  in  truths 
the  usual  and  ordinary  form  of  expression,  and  fully  avert 
the  guilty  knowledge  that  the  instrument  was  forged. 

The  judgment  is  reversed  at  the  costs  of  the  appellee. 


FoBOBRT— iNDfOTMBirr— AvBRMBNT  OF  Irtbnt. — The  term  "forged  "in 
law  indicates  a  fraadulent  intent  and  purpose  in  making  the  writing:  Ha§» 
Bru  y.  RaUicn,  69  Mich.  63;  13  Am.  St  Rep.  376,  and  note..  In  charging 
forgery  under  sectioa  1191,  North  Carolina  Code,  it  it  only  neceasary  to^ 
allege  an  intent  to  defraud  without  designating  the  person  intended  to  be 
defrauded:  SiaU  y.  Oom,  101  N.  C.  770;  9  Am.  St  Rep.  <»3,  and  note.  To 
sustain  an  indictment  for  forgery  an  intent  to  defraud  must  be  averred  and 
proved:  Bamum  v.  State,  15  Ohio,  717;  45  Am.  Dec  601,  and  note.  8es^ 
alM^  the  extended  note  to  Arnold  ▼.  Coai,  22  Am.  Dea  SIS, 


FiTOH  V.  Seymour  Water  Company. 

[ia9  IMDXAHA,  214.] 

If uNioiPAL  Corporation,  AcmoN  to  Reoovbr  Damagm  ior  Nonoom* 
PL1ANCX  WITH  AN  Oroinakob.— If  an  ordinance  of  a  municipality  is  a 
governmental  measure  which  it  might  enact  or  not,  no  liability  oao  arise 
against  the  city,  or  those  appointed  to  carry  out  the  ordinance,  In  favor 
of  a  person  suflfering  from  its  nonenforcemeut 

Municipal  Corporation^Contraot  with—Rioht  op  a  Third  Pbrson 
ro  Rbooyrr  Damagrs  ior  Brbach  op.—If  a  oontraet  is  made  between 
a  municipality  and  a  corporation  that  the  latter  will  furnish  water  for 
the  extinguishment  of  fires  and  other  purposes,  a  private  oitiaen  cannot 
recover  of  such  corporation  for  damages  sostained  by  him  for  the  breach 
of  its  oontraet  with  the  city. 
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W.  K.  Marshall,  D.  J.  Schuyler,  W.  Olds^  R.  Applewhite,  and 
/.  F.  Applewhite,  for  the  appellants 

Af.  Moores  and  0.  H.  Montgomery,  for  the  appellee. 

*i*  Howard,  J.  The  appellant  brought  this  action  against 
the  Seymour  Water  Company,  charging  that  he  was  a  citizen 
and  taxpayer  of  the  city  of  Seymour;  that  the  defendant 
company  was  supplying  the  city  with  water  under  a  contract 
which  provided  that  the  company  **  shall  constantly,  day  and 
night,  except  in  cases  of  unavoidable  accident,  keep  all  of  the 
city  hydrants  supplied  with  water,  and,  upon  receiving  a  fire 
alarm,  shall  at  once  furnish  sufficient  pressure  for  fire  service, 
not,  however,  to  exceed  one  hundred  pounds  to  the  square 
inch,  and  shall  keep  the  fire  hydrants  in  good  working  order 
and  efficiency  for  fire  service";  and  was  paid  at  the  rate  of 
four  thousand  dollars  per  year  for  the  use  of  one  hundred  fire 
hydrants  by  the  city  of  Seymour;  that  the  appellant,  Fitch, 
was  the  owner  of  a  building  used  by  him  for  the  manufacture 
of  chewing  gum  and  other  articles,  and  on  November  23, 1891, 
this  building  was  destroyed  by  fire,  with  its  contents,  belong- 
ing to  Fitch,  of  the  value  of  more  than  twenty  thousand  dol- 
lars; that  the  city  of  Seymour  had  in  all  things  fulfilled  its 
contract  with  the  Seymour  Water  Company  as  to  the  pay- 
ment of  rent  and  other  requirements,  and  that  *'  defendant 
had  machinery,  water  mains,  pipes,  and  hydrants  of  sufficient 
capacity  and  power  to  have  furnished  water  in  '^*  large 
qaantities,  sufficient  to  have  extinguished  said  fire,  before 
plaintiff's  property  could  have  been  damaged  by  said  fire 
more  than  five  hundred  dollars,  and  that  defendant  owed  the 
duty  to  plaintiff  to  furnish  water  for  the  extinguishment  of 
said  fire  as  soon  as  it  could  possibly  be  extinguished,  and  it 
coald  have  been  extinguished  within  eight  minutes  after  its 
commencement,  and  before  plaintiff's  property  had  been 
damaged  by  said  fire  more  than  five  hundred  dollars,  as  afore- 
said«  if  defendant  had  furnished  the  pressure  of  water  they 
could  and  should  have  furnished  ";  that  the  city  of  Seymour 
had  two  fire  companies,  organized  in  the  state  of  Indiana, 
and  under  the  ordinances  of  the  city  of  Seymour;  that  it  was 
the  duty  of  said  fire  companies,  as  soon  as  the  fire  alarm  was 
given,  to  go  immediately  and  attach  hose  to  a  sufficient  num- 
ber of  hydrants,  and  by  means  of  said  hose  throw  the  water 
on  said  fire;  that  the  alarm  of  fire  was  given  when  said  fire 
was  in  its  incipiency,  and  before  much  damage  had  been  done 
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to  plaintiff's  property;  said  fire  companies  went  immediately 
and  attached  their  hose  to  four  different  hydrants,  which  was 
a  sufficient  number,  and  began  to  throw  water  on  said  fire 
within  five  minutes  after  said  alarm  was  given,  and  could  and 
would  have  extinguished  said  fire  before  plaintiff's  property 
aforesaid  had  been  damaged  more  than  five  hundred  dollars 
if  they  could  have  had  an  ordinary  amount  of  pressure  that 
they  usually  had  from  such  waterworks,  and  which  said 
waterworks  and  the  machinery  had  the  capacity  and  power 
to  furnish;  and  which  amount  it  was  the  duty  of  defendant 
to  furnish,  but  said  defendant  negligently,  carelessly,  and 
wrongfully  failed  to  furnish  the  usual  amount  of  pressure, 
and  did  not  furnish  one-third  the  amount  said  works  had  the 
capacity  and  power  to  furnish,  and  by  reason  of  said  failure 
said  fire  companies  could  not  and  '^^  did  not  throw  water 
on  said  fire  in  such  quantities,  and  with  such  force  as  to 
check  said  fire. 

The  defendant  demurred  to  the  complaint,  and  its  demur- 
rer was  sustained,  and,  on  plaintiff's  refusal  to  amend,  judg« 
ment  was  rendered  in  favor  of  defendant,  and  the  plaintiff 
appealed  to  this  court. 

The  appellant  contends  that  under  the  facts  pleaded  and 
the  ordinance,  'Hhe  relation  between  thecityof  Seymour  and 
the  defendant  was  not  in  the  nature  of  a  contract,  but  was  a 
franchise  granted  to  the  defendant  by  the  common  council 
under  the  powers  conferred  upon- it  by  the  constitution  and 
the  laws  of  the  state,  and,  therefore,  has  all  the  binding  force 
of  a  law,  and  is,  in  effect,  a  statutory  enactment." 

And  that  ^*  the  obligation  of  the  defendant,  therefore,  under 
this  ordinance,  to  the  city  of  Seymour  and  its  inhabitants 
was  not  one  of  contract,  but  was  an  obligation  created  by  law, 
and  the  duty  of  the  defendant  to  the  city  and  the  inhabitants, 
including  the  plaintiff,  was  a  public  duty,  and  one  for  any 
breach  of  which  resulting  in  damage  either  to  the  city  or  its 
inhabitants  (to  the  plaintiff  in  the  case)  the  defendant  would 
be  liable  for  such  damage.'* 

The  appellee  holds  that  "the  question  is  whether  water 
companies,  operating  under  contracts  with  cities,  by  which 
they  agree  to  furnish  sufficient  water  for  fire  protection,  owe 
such  a  duty  to  inhabitants  of  the  cities  as  to  give  the  inhab- 
itants a  right  of  action  against  the  water  company  for  fire 
losses  occurring  through  an  insufficient  supply  of  water." 
And  concludes  that ''  the  breach  of  a  contract  by  a  water 
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company  to  furnish  water  to  a  municipality  for  the  extin- 
gnishment  of  fires  gives  the  citizen  whose  property  is  destroyed 
by  fire  no  right  of  action  against  the  water  company." 

S18  ^Y^Q  cases  cited  by  appellant  to  show  a  right  of  action 
in  favor  of  an  inhabitant  of  a  municipality  against  an  indi- 
vidual or  a  corporation  for  the  violation  of  an  ordinance  of 
the  municipality  enjoining  an  obligation  or  a  duty  upon  the 
individual  or  the  con)orntion,  arc  chiefly  cases  under  police 
ordinances,  being  cases  where  the  municipality  is  but  an  in- 
strument for  carrying  out  the  behests  of  the  state;  or  cases 
under  ordinances  for  the  improvement  and  care  of  streets,  or 
like  duties,  being  cases  where  the  control  of  the  municipality 
was  such  as  to  impose  upon  it  an  obligation  which  it  conse* 
quently  owed  to  the  inhabitant  for  a  neglect  of  duty. 

But  the  ordinance  in  question  is  not  a  police  regulation, 
nor  one  which  the  municipality  was  under  obligation  to  en- 
act or  enforce.  Under  the  statute  the  city  had  a  right  to 
enact  an  ordinance  for  protection  against  fire;  but  it  was  not 
bound  to  do  so.  In  enacting  the  ordinance  the  municipality 
moved  in  its  governmental  capacity,  in  the  general  interests 
of  the  community.  As  a  means  to  attain  its  objecti  the  city 
contracted  with  the  company  for  a  water  supply. 

The  ordinance,  therefore,  in  so  far  as  the  inhabitants  of  the 
city  and  public  interests  generally  were  concerned,  was  a  gov- 
ernmental measure  which  the  city  might  take  or  not  take,  as 
seemed  best;  and  no  liability  existed  against  the  city  for  a 
failure  to  enact  the  ordinance,  or  for  a  failure  to  see  that  it 
was  duly  enforced.  There  could,  then,  be  no  public  duty 
under  the  ordinance,  the  violation  of  which  would  render  the 
city  or  those  appointed  to  carry  out  the  provisions  of  the 
ordinance  liable  to  any  one  who  might  sufier.  This,  we 
think,  follows  from  our  decisions:  Brinkmeyer  v.  City  of 
Evansville^  29  Ind.  187;  Robinson  v.  City  of  Evanaville,  87  Ind. 
334;  44  Am.  Rep.  770;  City  offjafayette  v.  Timberlake,  88  Ind. 
330;  Summers  v.  Board  etc.,  103  Ind.  262;  63  Am.  Rep.  612. 

**•  It  must  be,  consequently,  that  if  there  is  liability  on 
the  part  of  the  company  it  is  because  of  the  terms  of  the 
ordinance  as  a  contract  with  the  city,  in  which  contract  the 
inhabitants  bad  an  enforceable  interest.  But  while  the  in- 
habitants were  interested  in  the  contract  made  for  their 
benefit,  we  do  not  think  that  this  interest  was  such  as  gave  the 
inhabitants  the  right  to  sue  for  its  enforcement|  or  for  darn- 
ages  occasioned  by  a  failure  to  enforce  it. 
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In  a  like  case,  that  of  Davis  v.  Clinton  Water  Works  Co,,,  64 
Iowa,  69,  87  Am.  Rep.  185,  the  court  said:  **The  city,  in 
exercise  of  its  lawful  authority  to  protect  the  property  of  the 
people,  may  cause  water  to  be  supplied  for  extinguishing 
fires  and  for  other  objects  demanded  by  the  wants  of  the  peo- 
pie.  In  the  exercise  of  tliis  authority  it  contracts  with  de» 
fendant  to  supply  the  water  demanded  for  these  purposes* 
The  plaintiff  received  benefits  from  the  water  thus  supplied 
in  common  with  all  the  people  of  the  city.  These  benefits 
she  receives  just  as  she  does  other  benefits  from  the  munici« 
pal  government,  as  the  benefits  enjoyed  on  account  of  im* 
proved  streets,  peace,  and  order  enforced  by  police  regulation 
and  the  like.  It  cannot  be  claimed  that  the  agents  or  offi- 
cers of  the  city  employed  by  the  municipal  government  to 
supply  water,  improve  the  streets,  or  maintain  good  order  are 
liable  to  a  citizen  for  loss  or  damage  sustained  by  reason  of 
the  failure  to  perform  their  duties  and  obligations  in  this 
respect.  They  are  employed  by  the  city,  and  responsible 
alone  to  the  city.  The  people  must  trust  to  the  municipal 
government  to  enforce  the  discharge  of  duties  and  obliga- 
tions by  the  officers  and  agents  of  that  government.  They 
cannot  hold  such  officers  and  agents  liable  upon  the  contracts 
between  them  and  the  city":  SeCi  also,  Becker  t.  Keokuk 
Water  Works^  79  Iowa,  419;  18  Am.  St.  Rep.  377. 

In  Fowler  v.  Athens  City  Water  Works  Co.,  83  Qa.  219,  20  Am. 
St.  Rep.  813,  the  court  said:  ''  It  was  held  in  Willy  v.  MvUedy^ 
»*•  78  N.  Y.  310, 34  Am.  Rep.  636,  that  the  neglect  of  a  duty 
imposed  by  statute  would  give  a  right  of  action  to  any  per* 
son  having  a  special  interest  in  its  performance  and  injured 
by  the  breach.  The  present  case  is  not  based  upon  the 
breach  of  a  statutory  duty,  but  solely  upon  failure  to  com- 
ply with  a  contract  made  with  the  municipal  government 
of  Athens.  To  that  contract  the  plaintiff  was  no  party,  and 
the  action  must  fail  for  want  of  the  requisite  privity  between 
the  parties  before  the  court.  A  case  directly  in  point  is 
Davis  V.  Clinton  Water  Works  Co.,  54  Iowa,  59;  37  Am.  Rep. 
185.  See,  also,  Nickerson  v.  Bridgeport  Hydraulic  Co.,  46 
Conn.  24;  33  Am.  Rep.  1.  There  being  po  ground  for  re- 
covery, treating  the  action  as  one  ex  contractu,  is  it  better 
founded  treating  it  as  one  ex  delicto  f  We  think  not.  The 
violation  of  a  contract  entered  into  with  the  public,  the 
breach  being  by  mere  omission  or  nonfeasance,  is  no  tort^ 
direct  or  indirect,   to  private    property  of  an  individual^ 
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though  lie  l>e  a  member  of  the  community  and  a  taxpayer 

to  the  government.     Unless  made  so  by  statute,  a  city  is  not 

liable  for   failing  to  protect  the  inhabitants  against  the  de^ 

fitruciion  of  property  by  fire:   Wright  v.  Augusta^  78  Qa.  241; 

6  Am.  St.  Rep.  256.    We  are  unable  to  see  how  a  contractor 

nith  ihe   city  to  supply  water  to  extinguish  fires  commits 

any  tort  by  failure  to  comply  with  his  undertaking,  unless 

to  the  contract  relation  there  is  superadded  a  legal  command 

by  statute  or  express  law'^  See,  also,  Phosnix  Ina.  Co.  t.  Trenr 

ton  Water  Co.^  42  Mo.  App.  118;  Britton  t.  Oreen  Bay  etc*  Co.f 

i\  WiB.  48;  29  Am.  St  Rep.  856;  House  t.  Houston  Water 

Forks  Co.  (Tex.  Civ.  App..  March  16,  1893),  22  S.  W.  Rep. 

277;  Ferris  v.  Carson  Water  Co.,  16  Nev.  44;  40  Am.  Rep. 

485;  Eaton  y.  Fairbury  Water  Works  Co.,  87  Neb.  546;  40  Am. 

8k  Rep.  510. 

In  Paducah  Lumber  Co.  y.  Paducah  Water  Supply  Co.,  89 
Ky.  840,  25  Am.  St  Rep.  536,  a  contrary  yiew  is  taken;  but 
while  the  ''^  opinion  of  the  court  is  a  very  well  considered 
one,  yet  we  do  not  feel  that  its  reasonings  are  sufficient  to 
orercome  the  strong  current  of  reason  and  authority  in  favor 
of  the  view  which  we  have  taken. 

We  think  that  under  the  facts  of  the  case  at  bar  the  water 
company  had  undertaken  no  public  duty  which  would  make 
it  liable  to  appellant,  and  also  that  appellant  had  no  privity 
in  the  contract  of  the  city  with  the  company. 
The  judgment  is  affirmed. 

Municipal  Go&pqbatioks— Liabilitt  iob  FAnivo  to  Enjobos  Qrdi* 
XA9CS8. — A  city  ia  not  liable  for  failure  to  enact  or  enforce  proper  ordi« 
aances:  Wheeler  r.  City  of  PlymaiOh,  116  Ind.  168;  9  Am.  St.  Rep.  837,  and 
noto^  See,  also^  the  extended  note  to  Ooddard  ▼.  InhabUanie^  80  Am.  St 
Rep.  S79. 

COHTKAOra  TO  SUVVLT  ClTT  WTTB    WaTKB  —  PbOPSRTT  OWNI&'g    SUIV 

Thkkbom. — If  a  water  company  contracts  with  a  city  to  supply  water  for 
the  eztingaishment  of  fires,  and  to  be  answerable  for  damages  resulting  from 
«  failure  to  comply  with  such  contract^  a  property  owner  and  taxpayer 
'within  sneh  city  has  no  contract  relations  with  such  water  company,  and 
therefore  cannot  maintain  an  action  against  it  upon  the  contract  for  dam- 
ages arising  from  a  failure  to  supply  water  as  agreed  upon,  though  such  fail- 
ere  has  resulted  in  the  destruction  of  his  property  by  fire:  Howsmon  r. 
Trenton  Water  Co.,  110  Mo.  804;  41  Am.  St.  Rep.  654;  Eaton  r.  FoMmty 
Water  Worke  Oo.,  87  Neb.  646;  40  Am.  St  Rep.  510,  and  noti^  with  theoMW 
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Indiana,  passing  through  said  city  of  Hammond,  the  said  city 
of  East  Chicago  and  the  said  village  of  Whiting;  that  the 
railroad  tracks  of  said  appellant  cross  the  said  Hohman 
street,  Gostlin  street,  and  Oak  street,  in  said  city  of  Ham- 
mond,  and  the  said  Forsyth  avenue,  in  the  city  of  East 
Chicago,  as  nearly  as  may  be  at  right  angles,  and  the  said 
Indiana  boulevard  at  a  point  near  and  south  of  the  said  vil« 
lage  of  Whiting,  in  a  direction  nearly,  if  not  quite  at  right 
angles;  that  the  tracks  of  said  street  railway  are  laid  upon, 
along,  and  lengthwise  with  the  said  streets  and  public  high* 
ways  aforesaid,  and  when  completed,  by  the  '^^  constructioQ 
of  connections  or  crossings  over  the  tracks  of  said  appellant, 
it  will  cross  the  said  appellant's  railway  tracks  at  all  points 
where  they  cross  the  said  streets  and  public  highways;  that 
appellant  had  refused  to  permit  the  said  street  railway^  com« 
pany  to  connect  its  said  railway  tracks  by  constructing  proper 
railroad  crossings  and  connections  where  the  tracks  of  appel* 
lee  cross  the  tracks  of  appellant  as  aforesaid,  unless  appellee 
will  enter  into  a  contract  with  appellant  agreeing  to  certain 
requirements  demanded  by  appellant  covering  the  expense  of 
maintaining  gates  and  flagmen  at  said  points,  and  the  future 
construction  by  appellee,  at  its  own  expense,  of  certain  de- 
vices, commonly  known  as  interlocking  switches  which  may 
in  future  be  demanded,  and  will,  unless  restrained,  prevent 
by  force  the  construction  of  said  crossings,  and  has  threatened 
to,  and  will,  tear  up  and  remove  by  force  any  crossings  or 
connections  at  said  points  across  its  said  railway  tracks  which 
appellee  may  succeed  in  constructing  thereat;  that  by  force 
appellant  has  made  it  impossible  for  appellee  to  operate  its 
said  street  railway  between  the  said  city  of  Hammond  and 
the  said  city  of  East  Chicago,  and  appellee  cannot  so  operate 
its  said  street  railway  to  connect  any  of  said  cities  or  villages 
aforesaid  until  said  tracks  are  connected  and  crossings  laid 
over  the  tracks  of  appellant  at  the  points  aforesaid;  that  ap- 
pellee has  a  large  force  of  men  ready  to  construct  and  lay  the 
said  crossings,  and  is  now  ready  and  waiting  to  operate  its 
said  road,  except  the  laying  of  the  said  tracks  across  the 
appellant's  tracks;  that  in  the  connection  of  its  said  railway 
tracks  and  the  laying  of  said  crossings  aforesaid  appellee 
does  not  propose,  nor  has  it  proposed,  desired,  or  intended  to 
in  any  manner  attach  or  fasten  the  same  or  lay  the  same 
upon  or  against  any  of  the  railway  tracks  of  said  appellant 
without  its  consent,  but  it  desires  to  and  will,  if  protected 
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by  a  restraining  ^^  order,  lay  its  said  tracks  up  to  the  rails 
of  said  appellant,  and  between  the  same  at  right  angles,  there- 
with forming  what  is  known  as  ^'  a  jump  crossing  ";  that  such 
crossings  are  in  common  use  by  street  railway  companies; 
that  it  will  in  no  manner  interfere  with,  retard,  or  endanger 
the  running,  of  trains  by  said  appellant,  nor  will  they  in  any 
manner  interfere  with,  or  restrict  its  use  of  said  property 
or  lessen  the  value  thereof.  Prayer  that  the  appellant  be  re- 
strained from  doing  the  acts  complained  of  until  the  further 
order  of  the  court,  and  on  the  final  hearing  that  appellant  be 
perpetually  enjoined. 

It  is  the  settled  law  of  this  state  that  the  public  takes  only 
An  easement  in  the  streets  of  a  city  or  town,  and  if  a  steam 
railroad  company  lays  its  tracks  upon  such  streets  the  abut- 
ting owner  of  the  fee  whose  title  extends  to  the  center  of  the 
street  is  entitled  to  recover  damages:  Terre  Haute  etc.  R.  R. 
Co.  V.  SeoU^  74  Ind.  29;  Eicheh  v.  Evansville  etc.  Ry.  Co.,  78 
Ind.  261;  41  Am.  Rep.  661;  Cox  v.  Loui^viUe  etc.  R.  R.  Co.^ 
48  Ind.  178;  Sharpe  v.  St.  Louie  etc.  Ry.  Co.,  49  Ind.  296; 
Rf>BB  V.  Faust,  64  Ind.  471;  23  Am.  Rep.  666;  Nehon  v.  Flemr 
ing,  66  Ind.  810;  Anderson  etc.  R.  R.  Co.,  v.  Kemodle,  64  Ind. 
814;  Rodker  v.  St.  Louis  etc.  Ry.  Co.,  60  Ind.  127.  The  basis 
upon  which  this  rule  rests  is,  that  the  appropriation  of  the  soil 
over  which  a  street  passes  for  the  construction,  operation,  and 
maintenance  of  a  steam  railway  is  a  new  or  additional  ap- 
propriation to  that  of  the  easement  granted  to  the  public 
which  entitles  the  abutting  owner  to  such  damages  as  he  may 
sustain  thereby:  Cox  v.  Louisville  etc.  R.  R.  Co,,  48  Ind.  178. 

It  follows  from  this  that  the  steam  railway  which  obtains 
aright  of  way  over  a  street,  and  constructs  its  railway  thereon, 
obtains  something  more  than  an  easement;  it  obtains  prop- 
erty rights  in  such  right  of  way,  subject  only  to  the  right  of 
the  public  to  travel  over  the  *^'  street.  And  the  question 
here  presented  by  challenging  the  sufiBciency  of  the  com- 
plaint is  whether  the  same  rule  applies  to  street  railways, 
that  is,  whether  the  appropriation  of  a  street  to  the  use  of  a 
street  railway  is  a  new  and  an  additional  appropriation,  a  new 
and  additional  burden  to  that  of  the  easement  of  the  public 
generally.  It  is  conceded  by  the  appellant  that  a  street  rail- 
road is  not  an  additional  burden  upon  the  fee  in  the  street; 
although  appellant  claims  that  strong  reasons  exist  against 
the  doctrine.  It  is  conceded,  however,  that  the  courts  have 
foite  generally  held  that  such  use  of  a  street  is  not  an  addi- 
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tional  burden;  that  it  is  simply  an  extended  use  of  the  right 
which  the  public  acquired  in  the  first  instance. 

This  concession,  we  think, admits  that  the  appellant  has  no 
oause  to  complain  of  the  action  of  the  circuit  court. 

The  writer  of  this  opinion  seriously  doubts  the  soundness 
of  the  rule  thus  conceded  by  the  appellant.  It  is  true  street 
railway  corporations  as  a  component  part  of  the  general  pub« 
lie  have  a  right  to  the  use  of  the  public  streets  of  a  city  or 
town  for  the  purposes  of  ordinary  travel  over  them  in  the 
same  way  that  any  other  portion  of  the  general  public  may 
enjoy  that  right.  But  when  they  obtain  a  right  of  way  over 
such  streets  to  lay  down  their  tracks  on  such  streets  they  ob- 
tain  and  secure  a  right  and  an  interest  in  the  street  that  the 
general  public  does  not,  and  cannot,  have  and  enjoy.  They 
obtain  to  all  intents  and  purposes  as  much  a  property  right 
in  their  right  of  way  in  the  street  attached  to  the  soil  as  the 
steam  railway  laid  on  such  streets.  This  is  so  because  such 
companies  are  authorized  to  mortgage  their  corporate  prop- 
erty and  franchises  to  secure  the  payment  of  loans  of  money 
to  the  c.>r[)oration.  Such  power  necessarily  carries  with  it 
power  to  sell  such  property  and  ••■  franchises  at  sheriff's 
sale  to  make  the  money:  2  Burns'  Rev.  Stats.  1894,  sec.  5473; 
New  Orleans  etc.  R,  R.  Co,  v.  Delamore,  114  U.  S.  501.  How 
such  a  right  can  constitute  nothing  more  than  the  easement 
the  public  has  in  the  street,  it  is  difficult  to  understand.  If 
the  location  and  operation  of  a  street  railway  on  a  public 
street  is  no  new  nor  additional  burden  on  the  soil,  but  rests 
on  the  easement  the  public  has  in  the  street,  then  it  seems  to 
the  writer  the  company  need  not  obtain  any  license,  permit, 
or  franchise  from  the  municipal  authorities  to  construct  its 
tracks  in  the  public  streets  of  a  city.  And  yet  it  is  the  set* 
tied  law  in  this  and  other  states  that  a  street  railway  cannot 
be  laid  upon  the  streets  of  a  town  or  city  without  a  grant  of 
a  license  or  franchise  therefor,  either  by  the  municipality  or 
the  legislature:  Indianapolis  Cable  etc,  R.  R.  Co.  v.  Citi- 
zens' etc.  R,  R.  Co.,  127  Ind.  369;  23  Am.  &  Eng.  Ency.  of 
Law,  946,  947,  and  authorities  there  cited.  No  other  part  of 
the  public  is  required  to  obtain  a  license  or  franchise  to  use 
or  enjoy  the  easement  of  the  street 

The  very  fact  that  a  franchise  is  required  to  authorize  and 
justify  a  street  railway  company  to  lay  down  its  tracks  on  a 
public  street  seems  to  the  writer  a  sufficient  reason  for  say- 
ing that  such  was  not  one  of  the  uses  in  contemplation  when 
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the  street  was  opened  and  dedicated.  Besides,  it  is  settled 
law  that  the  street  railway  company,  when  once  its  track  is 
coQStmcted  on  a  street,  has  rights  over  that  part  of  the  street 
where  its  track  is  located  superior  to  those  of  the  public  who 
eojoy  only  the  easement  in  the  street.  For  instance,  the  pub- 
lic must  turn  off  the  street  railway  track  when  met  by  the 
street  railway  cars:  23  Am.  &  Eng.  Ency.  of  Law,  990,  991, 
and  authorities  there  cited. 

But  the  overwhelming  weight  of  authority  seems  to  settle 
the  law,  both  in  this  state  and  elsewhere,  that  a  *^^  street 
railway  is  not  an  additional  burden  to  that  of  the  general 
easement  in  the  street,  and  that  the  owners  of  the  fee  are  not 
entitled  to  damages  on  account  of  the  construction  thereof  on 
a  public  street:  EicheU  v.  EvanaviUe  etc,  Ry.  Co.^  78  Ind.  261; 
41  Am.  Rep.  661;  Indianapolis  Cable  St.  R.  R.  Co,  v.  Citi' 
tens*  St.  R.  R.  Co.,  127  Ind.  369;  Elliott  v.  Fair  Haven  etc 
R.  R.  Co.^  32  Conn.  679;  Hinchman  v.  Paterson  Horse  R.  R.  Co., 
17  N.  J.  Eq.  75;  M  Atn.  Dec.  252;  Jersey  City  etc.  R,  R.  Co. 
V.  Jersey  City  etc.  R.  R.  Co.,  20  N.  J.  Eq.  61;  Cincinnati  etc. 
Ry.  Co.  T.  Cumminsville,  14  Ohio  St.  623;  Hohart  v.  Milwaukee 
CUy  R.  R.  Co.,  27  Wis.  194;  9  Am.  Rep.  461;  Attorney  Oen- 
eral  v.  Metropolitan  A.  R.  Co.,  125  Mass.  515;  28  Am.  Rep. 
264;  Brown  v.  Duplessis,  14  La.  Ann.  842;  Savannah  etc. 
R.  R.  Co.  v.  Mayor,  45  Qa.  602;  Peddicord  v.  Baltimore  etc. 
Ry.  Co.,  34  Md.  463;  23  Am.  &  Eng.  Ency.  of  Law,  954-957, 
and  authorities  there  cited. 

These  authorities,  and  others  that  might  be  cited,  so  firmly 
settle  the  rule  that  it  could  not  now  be  departed  from  with- 
out serious  disturbance  of  vested  property  rights.  The  use  of 
the  street  by  the  appellant  is  subject  to  the  easement  in  the 
public,  and  the  burden  of  keeping  the  street  crossing  over  its 
tracks  in  such  a  condition  as  not  to  impede  or  obstruct  the 
public  easement  and  use  of  the  street  by  the  public  generally 
is  a  burden  already  resting  on  the  appellant  That  burden 
is  in  no  way  to  be  added  to  or  increased  by  the  crossings 
appellee  proposes  to  construct.  So  long,  therefore,  as  it  is  the 
settled  law  of  this  state  that  a  street  railway  is  not  an  addi- 
tional burden  to  that  of  the  easement  which  the  general  pub- 
lic has  in  the  street,  and  that  the  street  railway  oompany's 
right  to  use  the  street  is  founded  on  that  easement,  that  long 
it  must  be  held  that  the  right  of  such  street  railway  to  cross 
over  the  tracks  of  a  steam  railway  laid  on  such  street  is  sub- 
ject to  no  conditions  other  than  those  to  *^'  which  the  gen- 
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eral  public  is  subject  in  traveling  over  such  streets.  When 
the  steam  railway  company  obtains  its  right  of  way  over 
and  along  a  public  street,  it  does  so  subject  to  the  right  of 
the  general  public  to  use  such  street  and  the  street  crossings 
over  its  tracks;  and  it  is  generally  incumbent  on  such  steam 
railway  company  to  make  such  crossings  as  passable  for  the 
general  public  as  they  were  before  the  construction  of  their 
tracks  thereon.  The  duty,  therefore,  is  incumbent  on  the 
steam  railway  company  only  to  make  the  crossing  as  pass* 
able  as  it  was  before  the  construction  of  its  tracks  thereon  for 
the  public  generally,  or  as  nearly  so  ad  practicable.  That 
does  not  impose  the  burden  of  providing  cross-rails  and  tracks 
for  the  street  railway  to  make  the  crossing.  But  the  street 
railway  is  proposing  to  furnish  all  that  itself,  and  to  be  to  all 
the  expense  of  making  the  crossing  and  connection. 

Appellant  contends  that  this  will  be  a  burden  and  a  hin- 
drance to  the  free  and  unobstructed  use  of  the  appellant's 
steam  railway,  which,  it  is  claimed,  is  a  taking  of  private 
property  without  just  compensation,  in  violation  of  the  con* 
stitution.  True,  it  is  a  hindrance  and  an  obstruction  to  the 
use  of  appellant's  steam  railway.  But,  having  obtained  its 
right  of  way  subject  to  the  burden  of  the  easement  in  the  pub- 
lic generally,  and  the  street  railway  being  entitled  to  the  use 
of  that  easement,  all  the  rights  appellant  obtained  in  the  street 
for  its  steam  railway  were  subject  to  the  right  of  the  street 
railway  to  use  the  street.  In  short,  the  appellant's  rights 
obtained  in  the  use  of  the  streets  for  its  steam  railway  were 
subject  to  the  burden  of  the  appellee's  use  thereof  in  the  ordi* 
nary  and  proper  nianner  for  its  street  railway. 

The  complaint  shows  that  appellee  was  only  proposing  to- 
use  the  streets  at  the  crossings  in  the  ordinary  '®*  and  in  a 
proper  manner  for  the  construction  of  street  railway  cross-- 
ings,  and  that  it  had  been  hindered  and  obstructed  therein 
by  the  appellant  in  the  use  of  force.  It  would,  therefore,  not 
be  a  taking  of  private  property  without  just  compensation^ 
because  it  does  not  propose  to  take  from  appellant  anything- 
it  ever  owned.  It  never  owned  its  right  of  way  over  and 
across  the  streets  named  free  from  the  burden  of  the  public 
easement,  a  part  of  which  belongs  to  the  appellee,  the  street 
railway.  The  conclusion  we  reach  is  not  in  conflict  with  the 
case  of  Indianapolia  etc.  Qravd  Road  Co.  v.  Belt  Ry.  Co^  110^ 
Ind.  5,  cited  and  relied  on  by  the  appellant. 

In  that  case  the  gravel  road  company  was  a  private  oorpo- 
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ration,  and  tlie  owner  of  the  gravel  road  before  the  construe* 
tion  of  the  Belt  railway.    The  property  of  the  gravel  road 
eompany  was  not  acquired  subject  to  any  easement  in  the 
public,  or    any  one  else,  to  construct  a  railroad  across  its 
gravel  road.      It  was  there  held,  very  properly,  that,  while  the 
statute  confers  upon  railroad  companies  the  power  to  cross 
highways,  and  to  do  so  without  the  payment  of  compensa- 
tion so  far  as  the  public  is  concerned,  yet  that  a  gravel  road 
company  owning  its  road  owns  it  as  anybody  else  owns  his 
property,  and  that  private  property  cannot  be  taken  by  any 
one  without  just  compensation,  nor,  except  in  case  of  the 
state,  without  such  compensation  first  assessed  and  tendered: 
Const.,  art.  1,  sec.  21.     And  it  was  there  further  held  that 
the  building  of  a  railroad  across  such  gravel  road  would  be  a 
taking  of  private  property  within  the  meaning  of  the  section 
of  the  constitution  referred  to,  on  the  ground  that  it  was  an 
encumbrance  on  the  property.     Manifestly  that  case  has  no 
application  here,  because  the  gravel  road  company  acquired 
its  property  in  the  gravel  road,  not  subject  to,  but  free  from 
any  easement  or  encumbrance  of  any  kind  whatever.     Not 
^^  so  with  the  appellant,  the  steam  railway  company,  in  the 
ease  now  before  us.    As  we  have  already  seen,  it  acquired  its 
rights  subject   to  the  easement  and  encumbrance  against 
which  it  admits,  by  its  assignment  of  error,  it  has  made  forci* 
ble  resistance. 

The  same  principle  applies  to  the  crossing  over  appellant's 
tracks,  where  they  cross  Indiana  boulevard,  a  public  high* 
way  of  the  county.  The  statute  provides  that  the  county 
board  may  grant  the  right  or  privilege  to  a  street  railway 
company  to  use  any  public  highway  of  the  county  for  its 
street  railway:  2  Rev.  Stats.  1894,  sees.  6465-5468;  Rev. 
Stots.  1881,  sees.  4155-4158. 

The  right  to  pass  over  the  highway  by  the  steam  railway 
is  subject  to  the  easement  of  the  public,  a  part  of  which  is 
owned  and  enjoyed  by  the  street  railway. 

We  are  therefore  of  opinion  that  the  complaint  stated  facts 
snflScient  to  constitute  a  cause  of  action,  and  that  the  circuit 
court  did  not  err  in  granting  the  temporary  injunction. 
Therefore,  the  interlocutory  order  granting  the  same  is 
affirmed.  ^___ 

Ths  Casis  ov  Cfhieago  etc  Ry.  Co.r,  Wut  OMeagoete,  By.  Oo»,  156 111.  865, 
•ad  thai  of  PiUtburgh  tic  Ry.  Co.  ▼.  Weti  Chicago  efc  Ry.  Co.,  156  IlL  885, 
pit— oted  ftiM  Mme  queitioni  m  tboM  inrolved  in  the  priuoipai  cmo.    Im 


272  Chicago  etc.  By.  Co.  v.  Btbebt  By.  Co.    [ladianai 

each  case  the  compIaiDant,  the  ateam  railway  oompany,  aooght  to  enjon 
the  defendant^  a  street  railway  oompany,  from  laying  its  tracks  upon  a 
public  Hti'eet  so  as  to  cross  the  line  of  the  complainant's  steam  railway.  In 
the  Illinois  oases  it  appeared  that  the  complainant  was  the  owner  in  fee  of 
the  street  across  which  the  defendant  sought  to  lay  its  track,  but  the  court 
determined,  as  in  the  principal  case,  that  the  use  of  the  street  by  the  street 
railway  company  was  not  an  additional  servitude,  and  therefore  that  the 
complainant  had  no  claim  to  equitable  or  other  relief.  The  courts  in  th« 
first  of  the  Illinois  oases  cited,  said: 

**But  while  the  case  of  Iwlinnapolis  etc.  By.  r.  Hartley,  67  HL  439,  16 
Am.  Rep.  624,  differs  from  the  case  at  bar  in  the  fact  that  there  was 
damage  to  the  abutting  property,  while  here  no  damage  to  abutting  pro]^ 
erty  is  claimed,  yet  the  main  distinction  lies  in  the  character  of  the  rail- 
road constructed  in  or  across  the  street.  The  railroad  constructed  diago- 
nally across  Front  street  in  the  case  cited  was  a  railroad  for  the  passaga 
of  steam- cars  carrying  freight  and  passengers,  while  here  the  tracks  pro* 
posed  to  be  constructed  across  the  tracks  of  plaintiff  in  error  are  those 
of  an  ordinary  street  railroad.  Ashland  and  Western  avenues,  being  public 
streets  under  the  control  of  the  city,  are  subject  to  use  by  the  public.  The 
fact  that  the  tracks  of  plaintiff  in  error  are  laid  across  said  streets,  and  that 
its  freight  and  passenger  cars  are  permitted  by  the  eity  to  pass  over  tha 
same  upon  said  tracks,  gives  plaintiff  in  error  no  exclusive  use  of  the  oroaa- 
ing,  but  only  a  use  to  be  enjoyed  in  common  with  the  public:  PUiUbwrg  tte» 
R,  R,  V.  Reich,  101  111.  157.  A  city  has  no  right  to  authorise  railroad 
tracks  to  be  laid  upon  streets  so  as  to  exclude  the  other  public  uses  of  a 
street:  Li(fare  ▼.  City  qf  Cfiieago,  139  IlL  46;  32  Am.  St.  Rep.  179.  It 
will  not  be  denied  that  pedestrians,  and  carriages  and  wagons  and  omai- 
buses  and  other  vehicles,  have  a  right  to  pass  along  these  streets  over  and 
across  the  tracks  of  plaintiff  in  error.  A  street-car  running  upon  rails  laid 
upon  the  surface  of  the  street,  and  used  in  the  ordinary  way,  under  tha 
regulations  of  the  city  authorities,  is  merely  another  sort  of  carriage.  The 
use  of  a  street  for  a  horse  railway  is  such  a  use  as  falls  within  the  purposes 
for  which  streets  are  dedicated  or  acquired  by  condemnation.  The  propri- 
etor, when  he  dedicates  the  street  or  is  paid  for  property  to  be  so  used,  will 
be  presumed  to  have  contemplated  such  improved  and  convenient  modes  of 
use  as  are  reasonably  consistent  with  the  use  of  the  street  for  ordinary 
vehicles,  and  in  the  usual  modes:  2  Dillon  on  Municipal  Corporations,  4th 
ed.,  sec.  722. 

*'The  weight  of  authority  is  In  favor  of  the  position  that  'a  street  rail, 
way  is  not  an  additional  servitude  even  where  the  fee  of  the  street  is  in  the 
abutting  owner';  2Dill(Mi  on  Municipal  Corporations,  4th  ed.,  sea  723  (574), 
and  cases  cited  in  note  3.  It  is  otherwise  in  the  case  of  tbe  constraotion  of  a 
steam  railroad  in  a  public  street;  a  steam  railway  is  regarded  as  an  additional 
servitude:  2  Dillon  on  Municipal  Corporations,  4th  ed.,  sec.  725  (576).  In  hia 
work  on  Municipal  Corporations,  Judge  Dillon  thus  clearly  states  the  distinc- 
tion here  indicated:  'The  weight  of  judicial  authority  undoubtedly  is»  that 
where  the  publio  have  only  an  easement  in  streets,  and  the  fee  is  retained  by 
the  adjacent  owner,  the  legislature  cannot,  under  the  constitutional  guarantee 
of  private  property,  authorize  an  ordinary  steam  railroad  to  be  constructed 
thereon,  against  the  will  of  the  adjoining  owner,  without  compensation  to 
him.  In  other  words,  such  a  railway  as  usually  constructed  and  operated 
is  an  additional  servitude.  As  to  street  railroads,  constructed  in  the  usual 
manner  and  operated  under  municipal  regulation  so  as  not  to  ezoluda  tha 
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free  pMBa^ra  ckf  ordinary  Tehides.  the  almo«t  general,  and  in  the  author'i 
jndginenfc  the  aonnd,  jadioial  view  is.  that  they  do  not  create  a  new  burden 
■pon  the  land»  mad  lience  the  legislature,  no  matter  whether  the  fee  is  in 
the  abutter  or  in  the  public,  is  not  bonnd  to»  although  it  may,  proride  for 
SMipensation  to  the  adjoining  proprietor':  2  Dillon  on  Municipal  Corpora- 
tions, 4th  ed,,  aec  725  (576).    The  courts  of  most  of  the  states,  except  those 
«i  New  York,  hold  that  a  street  surface  passenger  railway,  oonstructed  at 
street  grade  in  the  usaal  manner,  is  not  a  new  serritude  upon  the  land  for 
which  the  owners  of  the  fee  are  entitled  to  compensationt  Booth's  Street 
Railway  Law,  sea  82.     The  use  of  the  street  by  such  a  street  railroad  oom- 
puiy  being  within  the  purposes  for  which  streeU  are  laid  out  and  main- 
tvned,  the  abutting  owner  can  recoTer  no  compensation  for  the  damages 
nralting  from  sadh  nee,  whether  the  fee  is  in  him  or  in  the  eity,  prorided 
the  right  of  ingress  and  egress  and  of  passage  and  repassage  is  left  reason- 
lUy  free  to  him:  Ijswia  on  Eminent  Domain,  sea  124;  Elliott  on  Bosdt  and 
Streets,  028,  529,  568.    Streets  are  laid  out  in  order  that  the  public  may 
SBJoy  the  right  of  frse  passage  in  rehicles  as  well  as  on  foot,  and  such  rehi- 
eles  may  be  earriagss  mnninx  on  grooved  tracks,  or  operated  in  the  modes 
sr  by  the  forces  which  an  advanced  ciTilisation  may  require  for  the  general 
sosTenienos:  Pierce  on  Railroads,  sec.  234;  CkM>ley  on  Oonstitntional  lim- 
itatioos,  6th  ed.,  68S.    The  laying  of  a  street  railway  in  the  streeU  of  a 
sity,  and  the  running  of  oars  thereon  for  the  transportation  of  passenger^ 
must  be  regarded  as  among  the  uses  contemplated  when  the  street  was  laid 
out;  hence  the  owner  of  abutting  land,  srsn  though  he  owns  the  fee  of  the 
street^  oan  <mly  recorer  damages  for  such  special  and  material  injury  as 
nay  be  shown  to  hare  resulted  to  his  property  from  the  construction  sad 
epecation  of  such  railway:  23  Am.  k  Bug.  Bncy.  of  Law,  064." 

Strsktb — ^Whxtbsb  Stbist  Railways  is  are  Addihoital  Sbstituds.^- 
The  authorised  use  of  a  public  street  for  street  railway  purpoees  is  not  the 
imposition  of  an  additional  servitude,  and  does  not  entitle  the  abutting 
owners  along  the  street  to  compensation  for  such  use:  Biafftrt^  t.  QtnUvl 
SVoctioa  Od.,  147  Pa.  St  679;  30  Am.  8c  Rep.  763,  and  note;  Montffomerp 
T.  Santa  Ana  tie.  R^»  Co.,  104  Cal.  186;  48  Am.  St  Rep.  89,  and  note. 
See,  slso^  the  notes  to  Jones  t.  Brie  etc  S.  B,  Co.,  31  Am.  St  Rep.  73S| 

Weitem  Paving  etc.  Co,  r.  CUkem*  etc  S,  R  Co.,  26  Am.  St  Rep.  478;  and 

Vanderlip  ▼.  Orand  RapkU,  16  Am.  St  Rep.  6ia 

KaHsBOABB — ^InTBRsaonos  in  Strbst8.^No  railroad  company  is  per- 
Butted  to  claim  that  tracks,  no  matter  how  numerous,  when  constrsctsd 
lengthwise  on  a  public  street,  constitute  a  part  of  its  yard,  so  that  they 
BHky  not  be  crossed  by  a  new  railroad  when  there  is  reasonable  necessi^ 
therefor:  SeeUOe  efe.  jR^.  Ok  r.  State^  7  Wsah.  160|  88  Amu  8t  Rep.  866^ 
ttd  notc^  with  tfas  csaes  oolleotsd. 
▲h.  8&  BBr.»  Vol  ZLVIL^ll 
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[189  IMDIAHA,  882.] 

Pbobatb  ov  Lor  or  Distbotsd  Will. — A  petition  for  the  probate  of  %■ 
will  which  %11ege8  that  the  hasUand  of  the  decedent  after  her  death 
knowingly  and  frandnlently  burned  and  destroyed  her  will  sufficiently' 
arers  that  it  was  in  existence  at  the  time  of  her  decease. 

Pbobatb  of  Lost  Will— Gbnkral  Allboations  of  thb  Oomtentb  of  a 
lost  will,  though  insufficient  under  ordinary  circumstances  to  author* 
ise  its  establishment,  are,  so  far  as  such  allegations  disclose  its  contentfe, 
sufficient  if  it  is  further  alleged  that  such  will  has  been  fraudulently 
destroyed  by  the  husbaud  of  the  decedent  after  her  death,  and  that  na 
oopy  has  been  preserved.  In  such  a  case  to  require  a  copy  of  the  will  or 
the  language  of  the  bequests  in  detail  would  o£fer  a  premium  upon  th» 
rascality  of  one  whose  interest  might  suggest  the  destruction  of  the  will* 

Pbobatb  of  Pabt  of  a  Lost  ob  Dbstrotbd  Will  is  authoriied  when  th» 
eridence  dearly  establishes  such  part,  though  it  does  not  disclose  all 
the  other  parts,  if  the  will  has  been  fraudulently  destroyed  after  tli» 
death  of  the  decedent  by  her  husband  or  other  person  against  whosa 
interest  the  probate  of  the  will  is  sought. 

Xquitt  JuBiRDienoM.— Thk  Pbobatb  of  a  Lost  ob  Dbstrotbd  Will  » 
within  the  jurisdiction  of  courts  of  equity,  and  if  the  allegation  in  a 
petition  for  such  probate  is  sufficient  to  invoke  such  jurisdiction,  it 
must  be  sustained,  though  it  omits  some  allegation  specified  in  tba 
Bevised  Statutes. 

Pbobatb  of  Lost  Will,  Pbtition  whbxt  Ihsuffioibnt  as  against  ADimr- 
istuatob. — ^If  a  petition  for  the  probate  of  a  lost  or  destroyed  will 
shows  that  the  administrator  of  the  husband  of  the  decedent  was  made 
a  party,  but  that  there  was  no  allegation  that  he  was  such  administrator 
or  in  any  manner  connecting  him  with  the  cause  of  action,  though  hia 
name  appears  in  the  list  of  defendants,  it  is  entirely  insufficient  as  to- 
such  administrator. 

pBAcncB— Spboial  VBBDiora.— Omissions  of  essential  facts  do  not  vitiata 
a  special  verdict^  and  a  motion  for  a  venire  de  novo  will  not  lie  therefor. 

.^BAOTiOB.— Tub  Offiob  of  a  Motion  fob  a  Venirb  db  Noto  is  to  secura 
a  new  trial  for  the  insufficiency  of  a  verdict,  general  or  special,  to  sup* 
port  a  judgment  in  favor  of  either  party.  The  instances  are  few  whera 
the  motion  may  properly  be  addressed  to  a  special  verdict,  since  by  tha 
practice  in  this  state  conclnsioos,  opinions,  evidentiary  fticts,  and  tha 
like,  are  disregarded,  and  the  facts  properly  found  are  alone  considered^ 
and  if  an  essential  fact  is  not  found  it  is  treated  as  not  proved. 

Pbobatb  oi  Lost  Will— Praotior.— It  is  not  necessary  that  a  special  ver* 

diet  in  favor  of  the  production  of  a  lose  or  destroyed  will  should  stala 

that  the  facts  found  were  proved  by  the  testimony  of  two  witnesses 

nor  that  it  should  disclose  the  exact  words  of  the  will  if  it  statea  their 

,  substance. 

'  Pbobatb  of  LoaT  ob  Dbstbotbd  Will.— Two  Witnessbb  need  not  conoar 
in  their  evidence  as  to  the  entire  contents  of  an  alleged  lost  or  destroyed 
will  so  that  tha  instrument  can  be  reproduced  in  writing  and  written  oat 
at  full  length  upon  the  records  of  probate.  It  is  sufficient  that  they 
agree  as  to  the  substance  of  provisions  oonfarring  soma  proparliy  righi 
Bpon  devisees  or  legatees. 
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pKOBiTB  OF  Dbstboihd  Will.  — Sbarch  FOR  A  WiLL  after  the  death  of  ih« 
dteedent  need  not  be  shown  when  it  it  claimed  such  will  was  irandii* 
ieatly  destroyed  after  tach  death,  and  there  ia  eridenoe  to  aapport  luoh 
elaioL 

Pbobatk  of  Dkstrotkd  Will. — A  Chargs  to  a  Jurt  that  if  they  find  any 
bet  established  by  the  preponderance  of  evidence  they  should  state 
■oeh  faet  in  a  special  verdict,  and  that  the  provisions  of  the  will  should 
be  clearly  proved  by  two  witnesses,  or  by  a  copy  of  the  will  and  oue 
witness,  in  a  proceeding  to  establish  a  will  alleged  to  have  been  f  rauda« 
lently  destroyed,  is  not  subject  to  the  criticism  that  the  jury  were 
eharged  to  find  the  provisions  of  the  will  upon  a  mere  preponderenoe 
of  the  evidence  regardless  of  the  number  of  the  witnesses. 

luBT  Trial — Charob  as  to  CRRDiBiLnr  of  WrrNSSSBS.— An  instrnotion 
that  when  witnesses  are  otherwise  equally  credible  and  their  testimony 
otherwise  entitled  to  equal  weight,  greater  weight  and  credit  should  be 
given  to  those  whose  means  of  information  were  superior  and  also  to 
those  who  swear  affirmatively  to  a  fact  rather  than  to  those  who  swear 
negatively  or  to  a  want  of  knowledge  or  recollection,  is  improper.  The 
weight  to  be  given  to  any  witness  is  always  a  question  for  the  jnrj. 

L  Mock  and  A.  Simmons^  for  the  appellants. 

E.  R.  Wilsany  J.  J.  Todd,  F.  M.  McFadden,  and  W.  H. 
Eichhorn^  for  the  appellee. 

••*  Hackney,  C.  J.  This  was  a  suit  by  the  appellee  to 
SBtablish  and  probate  the  last  will  of  Clarissa  E.  Jones. 

By  the  first  paragraph  of  the  complaint  it  was  alleged  that 
said  Clarissa  died  testate,  leaving  certain  real  estate;  that 
she  left  her  husband,  Jacob  Jones,  and  one  child,  Anna,  sur- 
Tiring  her;  *'  that  after  the  death  of  the  said  Clarissa  Jone& 
her  husband,  Jacob  Jones,  with  the  fraudulent  intent  of  cheat- 
ing and  defrauding  this  plaintiff,  knowingly  and  fraudulently, 
and  without  the  plaintiff's  consent,  burned  and  destroyed  " 
the  last  will  of  said  Clarissa,  which  had.  in  the  lifetime  of 
iftid  Clarissa,  been  made,  signed,  and  published  in  the  pres- 
ence of  three  named  persons  who  signed  said  will  as  attesting 
witnesses. 

It  is  alleged,  generally,  that  the  testator,  by  said  will,  de« 
vised  said  lands  to  said  Jacob  Jones  for  and  during  his  nat- 
ural life,  and  that  *'said  will  further  provided  that  after  the 
death  of  said  Jacob  Jones  said  Clarissa  gave  and  devised 
laid  real  estate  to  the  plaintiff,  Herbert  B.  Casler,  in  fee,  pro- 
vided that  she,  the  said  Clarissa,  should  not  have  a  child  liv- 
ing at  the  time  of  the  death  of  said  Jacob  Jones." 

And  said  will  further  provided  that  if  she,  the  said  Clar- 
issa, should  have  a  child,  and  the  child  lived  and  was  living 
St  the  time  of  the  death  of  said  Jacob  Jones,  the  real  estate 
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was  to  be  divided  equally  between  eaid  child  and  Herbert  B. 
Casler. 

It  is  also  alleged  that,  by  reason  of  the  destruction  of  the 
will,  the  Bubstance  thereof  only  can  be  given,  which,  he 
alleges,  is  stated  as  above. 

Appellants  ol)ject  to  the  sufficiency  of  this  paragraph  as 
not  alleging  tliat  the  will  was  in  existence  at  the  time  of 
the  death  of  said  Clarissa,  and  that  all  of  the  provisions  of 
the  will  are  not  pleaded  with  clearness  and  certainty,  ^^^ 
but  that  the  allegations  as  to  its  provisions  are  conclusionSi 
and  not  statements  of  fact. 

The  allegations  of  the  execution  of  the  will,  the  intestacy 
of  the  testatrix,  and  the  destruction  of  the  will  after  her  death, 
sufficiently  showed  the  existence  of  the  will  at  the  death  of 
the  testatrix.  The  allegations  of  the  contents  of  the  will  are 
general,  and,  under  ordinary  circumstances,  would  be  insuf- 
ficient; but  the  facts  alleged,  if  proven  as  alleged,  would  cer- 
tainly authorize  the  establishment  of  the  will  so  far  as  its 
bequests  are  concerned.  To  require  that  a  copy  of  the  will 
or  the  language  of  the  bequests,  in  detail,  should  be  pleaded, 
where  no  copy  has  been  preserved  and  where  the  mennory  of 
witnesses  does  not  hold  the  exact  words,  would  not  only  deny 
the  substance  for  mere  form,  but  would  offer  a  premium  upon 
the  rascality  of  one  whose  interests  might  suggest  the  destruc- 
tion  of  the  will. 

.  As  said  in  Anderson  ▼•  /rtvin,  101  III.  411:  ''The  instru- 
ment in  controversy  having  been  destroyed  without  the  fault 
of  the  defendant  in  error,  ....  and  there  not  appearing  to 
be  any  copy  of  it  in  existence,  it  would  be  equivalent  to  deny- 
ing the  complainant  relief  altogether  to  require  her  to  prove 
the  very  terms  in  which  it  was  conceived.  All  that  could 
reasonably  be  required  of  her  under  such  circumstances 
would  be  to  show  in  general  terms  the  disposition  which  the 
testator  made  of  his  property  by  the  instrument  that  pur- 
ported to  be  his  will,  and  was  duly  attested  by  the  requisite 
number  of  witnesses." 

In  Allison  v.  Allisony  7  Dana,  91,  it  was  said,  in  speaking 
of  the  character  and  extent  of  proof  required  in  such  a  case: 
'*  Nor  is  there  any  just  ground  to  object  to  the  proof  because 
the  witnesses  have  not  given  the  language  of  the  will,  or  the 
substance  thereof.  They  *®*  have  given  the  substance  of 
the  different  devises,  as  to  the  property  or  interest  devised, 
and  to  whom  devised.    And  we  would  not  stop,  in  the  case  of 
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a  destroyed  will,  to  scan  with  rigid  scrutiny  the  form  of  the 
proof,  provided  we  are  satisfied  of  the  substance  of  its  pro- 
visions." 

In  Early  y.  Early,  5  Redf.  376,  is  the  following  language 
applicable  to  this  question  and  to  section  2609  of  the  Revised 
Statutes  of  1881,  cited  by  appellant?'  counsel:  '^ Section  1865 
of  the  code  requires  that  the  provisions  of  a  lost  will  must  be 
clearly  and  distinctly  proved  by  at  least  two  credible  wit- 
nesses, before  it  can  be  admitted  to  probate;  but  this  section 
must  receive  a  liberal  construction:  Hook  v.  Pratt,  8  Hun, 
102  (109);  and  its  spirit  is  complied  with  by  holding  that  it 
applies  only  to  those  provisions  which  affect  the  disposition 
of  the  testator's  property,  and  which  are  of  the  substance  of 
the  will." 

In  our  opinion,  the  first  paragraph  of  complaint  was  not 
subject  to  demurrer  for  want  of  sufficient  facts  in  the  respects 
urged  by  the  appellants. 

The  second  paragraph  of  complaint  differs  from  the  first 
io  containing  what  is  alleged  to  be  the  substance  of  the 
entire  will  which  is  embodied  in  the  pleading  in  the  form  in 
which  it  was  drafted. 

The  objections  urged  to  the  first  paragraph  are  urged  also 
to  the  second,  and,  for  the  reasons  above  stated,  must  fail.  In 
addition  to  the  objections  there  urged,  it  is  further  claimed 
that  the  second  paragraph  was  insufficient  in  failing  to  allege 
the  county  and  state  wherein  Clarissa  E.  Jones  died.  To 
this  proposition  is  cited  section  2580  of  the  Revised  Statutes 
of  1881.  Under  that  provision  of  the  statute,  if  the  testatrix 
owned,  at  her  death,  the  lands  devised,  and  which  were 
alleged  to  be  situated  in  Wells  county,  Indiana,  the  place  of 
her  residence  or  of  her  death  was  immaterial,  since  the 
location  of  assets  determines  '^^  the  county  in  which  proof 
of  wills  may  be  taken.  However,  this  proceeding  compre« 
hends  more  than  the  probating  of  the  will;  its  primary  object 
is  to  establish  the  will.  The  gravamen  of  the  complaint, 
upon  this  branch,  is  the  fraud  of  Jacob  Jones  in  destroying 
the  will.  This  question  is  one  peculiarly  within  the  equitable 
jurisdiction  of  the  courts,  and  does  not  arise  upon,  but  is 
simply  recognized  by,  the  statute,  and  some  rules  of  proce- 
dure are  laid  down:  Hail  v.  Allen,  81  Wis.  691.  Under  our 
code,  which  strikes  down  the  distinctions,  in  practice,  between 
actions  at  law  and  suits  in  equity,  remedies  invoking  both 
jurisdictions  may  be  combined  in  one  proceeding,  and  the 
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complaint  is  not  demurrable  if  it  pleads  a  right  withia  either 
jurisdiction.  It  will  be  seen,  therefore,  that  the  complaint  is 
not  subject  to  demurrer  if  appellant's  position  were  correct 
upon  the  proposition  that  probate  of  a  will  is  not  allowed 
without  the  allegations  mentioned,  since  it  is  not  objection* 
able  as  invoking  the  equitable  jurisdiction  of  the  court. 

On  behalf  of  the  appellant  Benjamin  F.  Starr,  admin« 
istrator  of  the  estate  of  said  Jacob  Jones,  deceased,  it  is 
assigned  as  error,  and  argued  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  record 
discloses  that  upon  application  of  the  appellee  the  said  Starr, 
as  such  administrator,  was  made  a  party  to  the  action,  and 
was  brought  into  court  to  answer  the  complaint;  however, 
there  was  no  allegation  in  the  complaint  that  he  was  such 
administrator,  or  in  any  manner  connecting  him  with  the 
cause  of  action,  though  his  name  appears  iu  the  list  of  de« 
fendants  given  in  the  title  of  the  action  at  the  heading  of  the 
first  paragraph  of  complaint. 

The  appellee  now  insists  that  Starr,  as  administrator,  was 
not  a  proper  or  necessary  party  to  the  action,  and  ■®®  that 
no  judgment  or  decree  was  rendered  against  him  from  which 
this  appeal  may  be  prosecuted.  The  decree  simply  found 
the  execution  and  destruction  of  the  will,  its  provisions,  and 
the  death  of  the  testatrix,  of  her  daughter  Anna,  and  of  said 
Jacob  Jones,  and  decreed  that  said  will  be  established  and 
admitted  as  probated.  The  general  character  of  the  decree 
is  probably  broad  enough  to  preclude  all  persons  who  were 
parties  to  the  record,  and  that  Starr  was  not  a  party  to  the 
record  is  not  asserted.  There  was,  therefore,  a  final  judg- 
ment from  which  his  appeal  lies.  Was  the  complaint  suffi- 
cient, as  to  Starr,  after  verdict?  Verdicts  do  not  cure  defects 
which  consist  in  the  entire  omission  of  facts  essential  to  a 
cause  of  action.  We  cannot  escape  the  conclusion  that  each 
paragraph  of  the  complaint  was  insufficient  as  to  the  appel- 
lant Starr,  administrator. 

Upon  the  return  of  a  special  verdict  by  the  jury,  the  appel- 
lants filed  their  motion  for  a  venire  de  novo,  which  motion 
was  overruled,  and  that  ruling  is  here  urged  as  error.  One 
of  the  propositions  urged  is,  that  the  verdict  had  no  finding 
as  to  whether  the  provisions  of  the  will  had  been  proven  by 
two  witnesses.  Omitted  essential  facts  do  not  vitiate  a  special 
verdict,  and  motion  for  a  venire  de  novo  will  not  lie  therefor: 
PUtsburgh  etc.  Ry.  Co.  v.  AdamB,  105  Ind.  161;  Board  e(c.T* 
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Peanan,  120  Ind.  426;  16  Am.  St.  Bep.  825;  Branson  ▼.  Stw 
dabaker,  133  Ind.  147;  Equitable  etc.  Ins.  Co.  y.  Stout^  18$ 
Ind.  444. 

It  is  further  urged  upoD  that  ruling  that  the  special  ver* 
diet  contained  conclusions.  That  some  of  the  findings  may 
be  mere  conclusions,  opinions,  or  evidentiary  facts  or  circum- 
stances does  not  admit  the  motion  for  a  venire  de  novo,  but 
such  improper  findings  are  disregarded:  See  cases  last  above 
cited,  together  with  the  following  cases  cited  by  the  appel* 
lants:  Conner  v.  Citizens' St.  Ry.  Co.,  »«•  105  Ind.  62;  55 
Am.  Rep.  177;  Lake  Shore  etc.  Ry.  Co.  v.  Stupak,  128  Ind.  210. 

The  office  of  the  motion  is  to  secure  another  trial  because 
of  the  insufficiency  of  the  verdict,  general  or  special,  to  sup- 
port a  judgment  in  favor  of  either  party.  We  apprehend 
that  the  instances  are  few  where  the  motion  may  be  properly 
addressed  to  a  special  verdict,  since,  by  the  practice  in  this 
state,  conclusions,  opinions,  evidentiary  facts,  and  the  likci 
are  disregarded,  and  the  facts  properly  found  are  alone  re* 
garded,  and,  if  an  essential  fact  is  not  found,  it  is  treated  as 
not  proven.  It  is  probably  true  that  the  motion  will  lie 
where  the  findings  are  so  uncertain,  or  ambiguous,  or  contra* 
dictory,  that  it  cannot  be  determined  what  was  intended  to 
be  found  upon  a  material  fact  or  issue,  but  such  an  instance 
is  not  presented  by  the  record  in  this  case. 

The  appellants  moved  also  for  judgment  in  their  favor 
upon  the  special  verdict,  which  motion  the  court  overruled^ 
and  of  that  ruling  complaint  is  here  made.  Two  proposi* 
tions  are  urged  against  that  ruling:  That  the  verdict  failed 
to  find  that  the  provisions  of  the  alleged  destroyed  will 
had  been  proven  by  the  testimony  of  two  witnesses,  and  that 
the  findings  returned  are  mere  conclusions  of  the  contents  of 
the  will,  and  not  the  will  in  form,  with  signatures  of  the  tes- 
tatrix and  attesting  witnesses.  Upon  these  propositions 
appellants  cite  section  2609  of  the  Revised  Statutes  of  1881, 
which  is  as  follows:  *'  No  will  of  any  testator  shall  be  allowed 
to  be  proven  or  established  as  lost  or  destroyed,  unless  the 
same  shall  be  proven  to  have  been  in  existence  at  the  time  of 
the  death  of  the  testator,  or  be  shown  to  have  been  destroyed 
in  the  lifetime  of  the  testator  without  his  consent,  or  other- 
wise fraudulently  disposed  of;  nor  unless  the  provisions  shall 
be  clearly  proven  by  two  witnesses,  or  by  a  correct  copy  and 
the  testimony  of  one  witness." 

M*  From  what  we  have  said  as  to  the  character  of  a  pro- 
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ceedmg  to  eBtablish  a  will  lost  or  destroyed,  it  is  probable 
that  a  trial  by  jury  and  special  verdict  were  never  contem- 
plated: See,  also,  Wright  v.  FvltZy  188  Ind.  594.  However  it 
may  be  as  to  the  right  of  trial  by  jury  in  a  case  like  the 
present,  we  are  unable  to  observe  the  necessity  for  a  special 
finding  that  proof  has  or  has  not  been  made  by  the  number 
of  witnesses  required  by  the  statute.  It  is  the  law  that  a 
material  fact  in  any  cause  shall  be  established  by  a  prepon* 
derance  of  the  evidence,  and  yet  it  could  hardly  be  said 
that  the  jury  should  return  specially  their  finding  that  such 
fact  is  supported  by  such  weight  of  evidence.  That  ques- 
tion, upon  the  instruction  of  the  court,  is  submitted  to  the 
consciences  of  the  jurors,  and  when  the  facts  are  returned 
they  are  presumed  to  have  been  found  from  the  requisite  evi* 
dence.  So  in  the  case  before  us,  and  if  that  presumption  is 
discovered  to  have  been  erroneously  indulged  the  discovery- 
must  be  made  upon  the  motion  for  a  new  trial. 

The  second  proposition  upon  the  motion  for  judgment  in 
favor  of  the  appellants  rests  upon  findings  of  the  substance 
of  provisions  of  the  will  rather  than  the  exact  words  and 
form  of  the  will.  We  have  said,  upon  the  demurrer  to  the 
complaint,  that  the  substance  is  sufficient  where  the  exact 
words  cannot  be  established,  and  more  certainty  in  findings 
cannot  be  required  than  is  required  in  pleading  or  in  evi- 
dence. 

As  Thornton  says,  in  his  treatise  on  the  law  of  Lost  Wills, 
page  147:  ''Swinburn  lays  it  down  that  the  two  witnesses 
need  only  testify  Ho  the  tenor  of  the  will':  2  Swinburn  on 
Lost  Wills,  p.  14,  pi.  4.  By  the  'tenor'  of  a  will  Is  meant 
'its  purport  and  effect,  as  opposed  to  the  exact  words  of  it'; 
Bapalje  &  Lawrence's  Law  Dictionary,  *  Tenor.'  So,  in  the 
present  day,  it  is  enough  to  prove  the  substance  of  the  '^^ 
will,  without  proving  the  precise  statement  of  the  language 
terms  used  in  it:  Allison  v.  Allison^  7  Dana,  91;  Davis  v. 
Davis,  2  Add.  Ecc.  223;  McNally  v.  Brown,  5  Redf.  372; 
Morris  v.  Swaney,  7  Heisk.  591;  Wyckoffv.  Wyckoff,  16  N.  J. 
Eq.  401.  But  the  substance,  when  proved,  must  show  sub- 
stantially the  testamentary  intentions  of  the  testator ':  Wood-- 
ard  V.  Ooulstonsy  11  App.  Cas.  469." 

In  the  absence  of  authority  we  should  not  doubt  the  rules 
thus  stated.  They  are  essential  to  the  discovery  and  efiec- 
tuation  of  devises  which  fraud  and  deceit  would  conceal  or 
destroy.     If  it  were  otherwise,  one  whose  condition  would  be 
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iroproTed  by  the  destruction  of  a  will  could  throw  it  in  the 
fire  and  defy  exact  proof,  whicli  could  rarely,  if  ever,  be  made. 
We  would  not  be  understood  as  departing  in  the  slightest 
from  the  requirement  that  the  provisions  of  the  will  shall  be 
clearly  proven^  but  we  do  not  incline  to  the  rule  contended 
for  by  counsel  for  appellant,  that  such  strictness  shall  be 
required  as  would  practically  defeat  the  ends  of  justice  and 
promote  the  evil  intended  to  be  remedied. 

Numerous  questions  are  presented  in  argument  upon  the 
overruling  of  appellants'  motion  for  a  new  trial,  and,  before 
taking  them  up,  we  will  dispose  of  an  objection  by  the  appel- 
lee to  a  consideration  of  that  ruling  upon  the  ground  that  the 
evidence  is  not  properly  in  the  record.  On  the  eighth  day  of 
June,  1892,  the  motion  for  a  new  trial  was  filed  (ind  taken 
under  advisement  by  the  court,  and,  at  the  same  time,  the 
court  allowed  of  record  one  hundred  and  sixty  days  in  which 
to  prepare  and  file  bills  of  exceptions.  On  the  twenty-seventh 
day  of  February,  1893,  the  court  overruled  the  motion  for  a 
new  trial,  and,  among  other  proceedings  of  that  day,  the  ap- 
pellants filed  their  bill  of  exceptions  embodying  the  evidence. 
It  is  now  insisted  that  the  time  for  filing  the  bill,  as  allowed 
by  •••  the  court,  having  expired,  the  bill  was  not  properly 
filed. 

We  have  the  following  provision  in  section  638  of  the  Re- 
vised Statutes,  1894  (Rev.  Stats.  1881,  sec.  626):  *'The 
party  objecting  to  the  decision  must  except  at  the  time  the 
decision  is  made;  but  time  may  be  given  to  reduce  the  excep- 
tion to  writing,  but  not  beyond  the  the  term,  unless  by  spe- 
cial leave  of  court Provided,  That  if  a  motion  for  a 

new  trial  shall  be  filed  in  a  cause  in  which  such  decision,  so 
excepted  to,  is  assigned  as  a  reason  for  a  new  trial,  such  mo- 
tion shall  carry  such  decision  and  exception  forward  to  the 
time  of  ruling  on  such  motion." 

The  allowance  of  time  by  the  court  did  not,  and  could 
not,  operate  to  deny  the  right  expressly  given  by  the  statute. 

In  discussing  the  suiBciency  of  the  evidence  to  sustain  the 
verdict,  it  is  insisted  that  under  section  2609  of  the  Revised 
Statutes  of  1881,  above  quoted,  some  two  witnesses  must  con- 
cur in  their  evidence  of  the  entire  contents  of  the  alleged 
destroyed  will,  bo  that  the  instrument  can  be  reproduced  in 
writing  and  be  written  at  full  length  upon  the  records  of  pro- 
bate. 

While  conceding  that  courts  of  respectable  authority  have 
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80  held,  we  have  already  indicated  our  concluBion  that  proof 
of  the  substance  of  the  proviBions  of  the  will  is  all  that  can 
reasonably  be  required,  and,  as  to  the  word  "  provisions,"  em- 
ployed ill  our  statute,  we  do  not  understand  that  it  was 
intended  to  comprehend  all  of  the  terms  of  the  will,  including 
the  appointment  of  executors,  the  revocation  of  former  wills 
and  the  like,  but  that  it  was  intended  to  include  only  those 
provisions  which  conferred  some  property  right  upon  devisees 
or  legatees:  See  Wallis  v.  Wallis^  114  Mass.  5 10;  Sheridan 
V.  Hovghton,  6  Abb.  N.  C.  234;  Vining  v.  Hall,  40  Miss.  83. 
So  much  of  the  will  would  enable  the  court  to  judge  •••  not 
only  of  the  testamentary  intentions  of  the  testator,  but  to  give 
the  will  its  proper  legal  construction.  No  more  could  be  rea- 
Bonably  required. 

There  are  cases  which  hold  that  if  the  devises  are  proven 
only  in  part,  those  which  are  proven  satisfactorily  may  be 
probated:  Dickey  v.  Malechi,  6  Mo.  177;  84  Am.  Dec.  130; 
Burge  v.  Hamilton,  72  Ga.  568;  Skeggs  v.  Horton,  82  Ala.  352; 
Dower  v.  Seeds,  28  W.  Va.  118;  57  Am.  Rep.  646.  It  is  not 
essential  to  our  conclusion  that  we  should  adopt  this  rule  in 
its  application  to  both  lost  and  fraudulently  destroyed  wills, 
but  it  cannot  be  objected  by  a  spoliator,  who  has  destroyed 
the  evidence  of  provisions  which  may  benefit  him,  that  the 
provisions  which  have  been  proven  according  to  law  shall  not 
be  effective,  and  this  should  be  especially  true  where  it  does 
not  appear  that  provisions  not  so  fully  established  would 
probably  modify  those  provisions  which  are  fully  established. 

That  there  was  a  will  executed  July  17,  1888,  there  can  be 
no  possible  doubt;  that  Jacob  Jones  caused  a  will  to  be 
burned,  after  his  wife  died,  the  jury  were  fully  authorized  to 
find  from  the  evidence;  that  it  was  the  will  bo  executed  was 
supported  by  evidence,  both  positive  and  circumstantial;  that 
the  will  devised  a  life  estate  to  Jacob  Jones  is  proven  by  at 
least  three  witnesses,  whose  evidence  varies  only  in  the  ex- 
pression  of  that  evidence;  that  the  fee  was  devised  to  the 
appellee  was  the  reasonable  inference  from,  and  construction 
of,  the  evidence  of  three  witnesses.  It  is  true  that  the  evi« 
dence  of  the  three  witnesses  does  not  concur  as  to  the  condi- 
tions upon  which  the  appellee  was  to  take  the  fee  in  the  whole 
of  the  lands,  one  stating  that  the  will  gave  Jacob  Jones  the 
option  of  taking  the  land  and  giving  to  the  appellee  twelve 
hundred  dollars,  a  provision  not  remembered  by  any  other 
witness.    Two  of  the  witnesses  agree  that  the  will  gave  the 
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fee  to  the  appellee  upon  the  condition  that  the  testatrix  '^^ 
had  no  child  which  should  survive  Jacob  Jones.  There  was 
some  difference  in  the  remembrance  of  the  witnesses  as  to  an 
additional  provision  of  one  hundred  dollars  for  the  appellee, 
and  as  to  whether,  in  addition  to  the  fee,  the  appellee  was  to 
have,  with  Jacob  Jones,  a  life  estate  in  the  land.  Two  of  the 
witnesses  agree  that  in  the  event  of  a  child  of  the  testatrix 
surviving  her  husband,  that  child  was  to  share  equally  the 
fee  with  the  appellee.  In  considering  the  evidence  as  we 
have  stated  it,  we  have  selected  such  parts  of  the  evidence  of 
the  various  witnesses  as  was  found  most  favorable  to  the  con- 
clusions we  have  stated.  This  we  understand  to  have  been 
the  privilege  of  the  jury,  and  we  are  not  at  liberty  to  set  up 
the  trivial  inconsistencies  in  the  evidence  of  any  one  witness 
aa  neatralizing  that  which  supports  the  verdict.  We  may 
say,  therefore,  that  the  provisions  of  the  will,  as  alleged  in 
the  complaint,  and  as  returned  by  the  jury,  had  the  united 
support  of  two  witnesses,  whose  credibility  was  passed  upon 
by  the  jury  and  is  not  in  review  in  this  court. 

The  argument  is  made  that  the  evidence  does  not  prove  a 
search  and  failure  to  find  the  will,  and  that,  if  it  had,  the 
legal  presumption  must  arise  that  the  will  was  destroyed  by 
the  testatrix  animo  revocandL  The  theory  of  the  case  was 
not  that  the  will  was  lost,  but  that  it  was  destroyed  after  the 
death  of  the  testatrix;  search,  therefore,  was  not  consistent 
with  that  theory,  and  the  burden  was  assumed  by  the  ap- 
pellee, and  discharged  by  the  evidence  that  the  will  was  de- 
stroyed, not  by  the  testatrix  with  the  intention  to  revoke  it, 
bat  by  another. 

Complaint  is  made  that  the  court  charged  the  jury  that  if 
they  found  any  fact  established  by  a  preponderance  of  the 
evidence,  they  should  state  such  fact  in  the  special  verdict 
It  was  also  charged  that  provisions  of  the  will  '*^  should  be 
dearly  proven  by  two  witnesses  or  by  a  copy  of  the  will  and 
one  witness. 

It  is  not  a  just  criticism  of  the  first  of  said  two  charges 
that  the  jury  were  directed  to  find  the  provisions  of  the  will 
upon  a  mere  preponderance  of  the  evidence,  regardless  of  the 
number  oi  witnesses  testifying  thereto.  The  jury  could  not 
have  failed  to  understand  that  while  two  witnesses  were  nee- 
essary,  nevertheless  it  required  a  preponderance  of  the  evi* 
denca,  and  that  such  facts  as  were  so  supported  should  bo 
istumed. 
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An  instruction  asked  by  the  appellant,  that  all  of  the  con- 
tents of  the  will  should  be  proven,  was  modified  to  direct 
that  the  substantial  contents  of  snid  will  should  be  proven. 
This  modification,  in  view  of  what  we  have  already  said,  was 
not  erroneous: 

An  instruction  in  the  following  language  was  given:  *'  I 
instruct  you  that  when  witnesses  are  otherwise  equally  cred- 
ible and  their  testin.ony  otherwise  entitled  to  equal  weiglit, 
greater  weight  and  credit  should  be  given  to  those  whose 
means  of  information  were  superior,  and  also  to  those  who 
swear  aflirmatively  to  a  fact,  rather  than  to  those  who  swear 
negatively,  or  to  a  want  of  knowledge,  or  a  want  of  recolleo* 
tion." 

This  instruction  was  copied  from  Sackett's  Instructions  to 
Juries,  page  S3,  and  Blizzard  v.  Applegate^  61  Ind.  868,  is 
cited  by  the  author  in  its  support. 

The  instruction  reviewed  in  the  case  cited  did  not  so  clearly 
invade  the  province  of  the  jury  as  that  given  by  the  author, 
yet  it  was  held  to  have  been  improper.  The  weight  to  be 
given  to  the  testimony  of  any  witness  or  class  of  witnesses  is 
always  a  question  for  the  jury,  and  it  is  never  proper  to 
charge  the  jury,  as  a  matter  of  law,  that  any  witness  or  class 
of  witne8ses  shall  be  received  with  greater  consideration  than 
any  other:  Woollen  v.  Whitacre,  91  Ind.  502;  Cliiie  v.  lAndsey^ 
110  Ind.  837;  »••  Durham  ▼.  Smithy  120  Ind.  463;  Duvall  ▼. 
Kenton,  127  Ind,  178. 

For  the  error  in  the  charge  given,  the  judgment  of  the  cip* 
cuit  court  is  reversed. 

Datley,  J.,  did  not  participate  in  making  this  appeaL 


Wills— Lost  ob  Dbstroybd — Probatc  of  Part  of.— The  whole  of  a  lo«t 
will  need  not  be  proved;  so  much  of  it  as  is  proved  will  be  admitted  to  pro* 
bate:  Dickeff  r,  MdUcJd,  6  Mo.  177;  Zi  Am.  Dec.  180. 

Wills— pROBATK  of  Lost  or  Dbstrotxd— Necessitt  for  Concorrbnob 
OF  Two  Witnkssks. — One  witness  is  sufficient  to  prove  the  ooatents  of  a 
loet  will:  Diekey  t.  Malechi,  6  Mo.  177;  34  Am.  Dec  130,  and  note;  Mat- 
ter qf  Page,  118  IlL  576;  59  Am.  Rep.  395,  and  note.  The  execution  of  a 
lost  will  must  be  proved  by  three  subscribing  witnesses  if  in  life  and  within 
the  jurisdiction  of  the  court,  as  in  the  case  of  the  probate  of  a  will  in  solemn 
form:  KUehmu  ▼.  Kitchens,  39  Ga.  168;  99  Am.  Deo.  453,  and  note.  See, 
also,  the  extended  note  to  Tpnan  t.  Pawal^  84  Am.  Deo.  630,  where  this 
and  various  other  questions  relating  to  the  probate  of  lost  wills  is  discussed. 

Equity— JuBiSDiOTioN  of  to  Pbobatk  Lost  ob  Destroyed  Wills. — A 
Gourt  of  chancery  has  jurisdiction  to  set  up  a  will  which  has  been  loet  or 
destroyed!  Buchanan  t«  Matlock,  8  Humph.  390;  47  Am.   Deo.  622;  and 
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i;  Dowr  r.  Seeds,  28  W.  Va.  118}  07  Am.  Rop.  M6;  Townmmd  t.  Towii* 
4  Cold.  70;  94  Am.  Deo.  184,  and  note. 

"WiTNssa.— The  Credibilitt  of  Z8  a  Questioit  fob  tkm  Jvbt:  Prkie$  r, 
Siaie,  100  Ala.  144;  46  Am.  St  Bep.  28,  and  note  with  the  oaMt  oollected. 
See,  alao^  Bumey  v.  Torre^,  100  Ala.  157;  46  Am.  St.  Rep.  88,  and  note. 

Triau—Spvcial  Vk&diois:  See  the  notea  to  Wiffhiman  v.  Chicago  etc  Bg. 
Oo.,  9  Am.  St.  Rep.  783,  and  QyJ^ete.  By,  Co,  ▼.  /amet,  16  Am.  St  Rep.  752; 
^rhere  it  ia  held  that  special  rerdiote  must  cover  aU  the  iHoea  and  mnat  not 
be  inoonaiatent. 


Cincinnati,  Wabash,   and  Miohtoah    Railway 

Company  v.  Anderson. 

tm  IxmUKA,  490.] 

ftmsKT  DoKAiK— Taxivo  Pbopibtt  albxadt  Dstotbd  to  a  Pobuo 
Uo. — A  atroet  may  be  extended  transveriely  aoroM  the  right  of  way 
•I  a  railway  when  in  doing  ao  the  aeea  for  which  the  right  of  way  ia 
employed  are  not  materially  injured,  and  where  snch  naea  and  thoee 
of  a  street  may  coexist  without  impairmeut  of  the  first  nse;  but  where 
snch  uses  cannot  so  exist,  or  where  the  first  use  is  destroyed  or  mato- 
rially  impaired,  the  second  public  use  will  be  denied. 

fliBBRB,  Right  to  Takb  Railway  Pbopbrtt  fob  Usb  of.— If  property 
already  devoted  to  a  public  use  by  a  railway  corporation  is  sought  to 
be  acquired  for  part  of  a  public  street,  the  fact  that  the  buildings  and 
structures  of  the  railway  may  be  oonveniently  located  elsewhere  is  not 
oonclusire  in  favor  of  the  right  to  take  the  land  for  a  streets  It  ia 
•nffioient  that  the  lands  sought,  and  the  structures  and  appliances  neo* 
eesary  to  be  removed,  are  already  devoted  to  a  public  use,  and  that  such 
use  of  them  must  be  destroyed  or  substantially  impaired  by  the  aeooiid 
public  use. 

8EAT17TI8,  Rbtboactiyb  Opbbation  of.^A  statute,  enacted  after  proceed- 
ings  to  acquire  property  for  use  as  a  public  street  have  been  oommenoedt 
is  not  applicable  to  such  proceedings  where  no  step  in  them  has  been 
taken  pursuant  to  snch  statute. 

C.  E.  Cowgilly  J.  T.  Dye,  B.  K.  Elliott,  and  W.  F.  EUiM^ 
tor  the  appellant. 

F.  P.  Foster  and  H.  C  Ryan,  for  the  appellee. 

^*^  Hagknbt,  C.  J.  This  was  a  suit  by  the  appellant  to 
enjoin  the  extension  of  Seventh  street,  in  said  city,  from  the 
east  line  of  the  appellant's  right  of  way  westward  across  the 
main  track  and  five  sidetracks  in  appellant's  yards.  Within 
said  yards  were  an  engine-house  of  brick  and  stone,  contain- 
ing six  stalls,  and  being  sixty  feet  deep,  eighty  feet  long  in 
front,  and  one  hundred  and  forty  feet  long  in  the  rear;  in 
front  of  this  building  was  a  turntable,  from  which  there  were 
•ix  tracks  extending  into  said  engine-house  and  connecting 
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with  six  stalls  ^^^  therein.  In  said  yards  was  also  a  water 
tank  from  which  locomotives  were  supplied  with  water,  and 
also  a  coal  dock,  constructed  from  timbers  and  lumber,  the 
same  being  twenty-three  feet  wide  by  eighty-six  feet  in  length, 
and  from  which  the  locomotives  of  the  appellant  were  sap- 
plied  with  ooal.  The  various  sidetracks  within  said  yarda 
were  used  for  the  storage  of  freight  and  passe nger«cars,  and 
for  making  up  trains,  and  for  reaching  said  water  tank,  coal 
dock,  turntable,  and  roundhouse.  Said  engine-house  waa 
not  large  enough  for  the  business  of  the  company,  and  addi-^ 
tions  were  contemplated. 

To  extend  said  street  as  projected  would  not  only  incon- 
venience the  appellant  in  the  use  of  its  yards,  by  meeting  the 
uses  of  the  street  by  the  public  and  increasing  the  hazarda 
of  its  business,  but  it  would  take  within  the  lines  ot  said 
street  two  of  the  stalls  of  said  roundhouse  and  a  considerable 
portion  of  said  coal  dock,  and  would  not  permit  the  use  of 
said  water  tank  without  encroaching  upon  said  street  slightly. 
Immediately  south  of  the  projected  street  parallel  with  said 
tracks  and  a  part  of  said  yard  the  appellant  owned  ground 
upon  which  such  water  tank,  coal  dock,  turntable  and  round- 
house could  have  been  located,  and,  with  changes  in  some  of 
the  sidetracks  mentioned,  could  have  been  used  as  conven- 
iently and  prac.ticabiy  with  the  same  advantages,  excepting 
the  necessity  of  keeping  said  projected  extension  free  from 
standing  cars,  and  the  said  added  hazards  by  reason  of  the 
crossing  and  recrossing  by  the  public  of  the  appellant's  said 
tracks. 

That  the  uses  for  which  the  appellant  employed  the  strip 
proposed  to  be  taken  for  the  street  crossing  were  of  a  public 
character,  and  that  they  could  not  be  appropriated  to  the 
uses  of  a  public  street,  if  to  do  so  would  destroy  or  become 
inconsistent  with  the  purposes  for  which  they  were  so  em- 
ployed, is  conceded  by  the  parties. 

4aa  The  question  upon  which  the  controversy  hinges,  and 
upon  which  counsel  have  placed  the  case  in  argument,  la 
this:  Can  these  buildings  and  structures  be  destroyed  and 
removed  from  their  fixed  location,  and  their  use,  where  situ- 
ated, be  entirely  thwarted,  and  their  location  applied  to  a  new 
public  use,  upon  the  showing  that  they  may  be  rebuilt  and 
conveniently  and  practicably  used  for  the  same  purposes  on 
other  land  of  the  company  near  to  that  now  occupied? 

Under  the  general  law  permitting  cities  to  establish  streeta. 
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we  have  no  doubt  of  the  implied  power  to  extend  ^streets 
transversely  across  the  right  of  way  of  a  railroad  when  in 
doing  so  the  nses  for  which  such  right  of  way  is  employed 
are  not  materially  injured  or  destroyed,  and  where  such  uses 
aud  those  for  a  street  may  coexist  without  impairment  of  the 
first  uses.  But  where  such  uses  caimot  so  coexrst,  or  where 
the  first  use  is  materially  impaired  or  destroyed,  it  is  well 
settled  in  this  state  and  elsewhere  that  the  second  public  use 
will  be  denied:  Lake  Erie  etc.  Ry.  Co,  v.  Town  of  Boswell,  137 
Ind.  336;  City  of  Fori  Wayiie  v.  Lake  Shore  etc.  Ry.  Co.,  132 
Ind.  558;  32  Am.  St  Rep.  277;  City  of  Seymour  ▼.  Jefferson^ 
viUe  etc.  R.  R.  Co.,  126  Ind.  466;  City  of  Valparaiso  v.  Chi- 
cago etc.  Ry.  Co,,  123  Ind.  467;  Propped  Park  etc.  R.  jB.  Co. 
V.  WiUiamson,  91  N.  Y.  562;  In  re  City  of  Buffalo,  68  N.  Y. 
167;  In  re  Boston  etc.  R.  R.  Co.,  53  N.  Y.  574;  Albany  etc. 
R.  R.  Co.  ▼.  BrowneU,  24  N,  Y.  845;  Milwaukee  etc.  Ry.  Co*  v. 
City  of  Faribault,  23  Minn.  167;  Hannibal  etc.  H.  R.  Co.  v. 
Muder,A^  Mo.  165;  Mohawk  etc.  R.  R.  Co.  y.Artcher,  6  Paige, 
83;  St.  Paul  etc.  Co.  v.  City  of  St.  Paul,  30  Minn.  359;  New 
Jersey  etc.  R.  R.  Co.  v.  Long  Branch  Commrs.,  39  N.  J.  L.  28. 
At  the  point  of  the  crossing  of  the  projected  extension 
of  Seventh  street  and  the  right  of  way  of  the  appellant 
there  are  other  public  uses  existing  than  the  mere  main- 
tenance  *••  of  tracks  for  the  transportation  of  passengers 
and  freight  or  the  storage  of  cars  and  the  making  up  of 
trains.  The  turntable,  the  water  tank,  the  engine-house,  the 
coal  dock,  are  each  and  all  not  only  generally  essential  to 
the  business  and  successful  operation  of  a  line  of  railway, 
but  in  this  instance  they  were  made  to  serve  two  divisions  of 
railway,  each  having  a  terminus  at  the  city  of  Anderson, 
where  locomotives  were  supplied  with  coal  and  water,  and 
were  housed  when  not  in  service.  Not  only  were  they  essen« 
tiaU  but  it  is  not  even  suggested  that  they  could  be  dispensed 
with.  That  they  were  of  themselves,  when  connected  with 
the  operation  of  the  railway,  public  uses,  not  only  appears 
from  their  necessity  to  the  successful  operation  of  a  railway, 
but  from  the  numerous  cases  holding  that  for  such  uses  real 
estate  may  be  condemned  and  appropriated  under  general 
laws  for  the  appropriation  of  real  estate  to  railway  uses:  In 
re  New  York  etc.  R.  R.  Co.,  77  N.  Y.  248  (for  freight  and 
warehouses);  Low  ▼.  Oalena  etc.  R.  R.  Co.,  18  111.  824  (paint- 
shops,  lumber  and  timber  sheds);  Hannibal  etc.  R.  R.  Co.  v. 
Muder^  49  Mo.  165;  and  Chicago  etc.  R.  R.  Co.  t.  Wilson,  17 
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HI,  123  (depot,  engine-hoasei  and  repair  shops);  In  re  Nem 
York  etc.  R  R.  Co.  v.  Kip,  46  N.  Y.  546;  7  Am.  Rep.  886 
(depots,  car  sheds,  eDgine-houses,  etc.). 

There  are  probably  many  other  like  oases,  but  we  think 
there  can  be  no  doubt  upon  this  conclusion,  which  finds 
added  suppprt  from  the  cases  expressly  denying  the  right 
to  condemn  and  apply  to  street  crossings  property  of  like 
character  already  in  use  for  such  purposes  by  railway  com- 
panies: City  of  Valparaiso  v.  Chicago  etc,  Ry.  Co.,  123  Ind. 
467;  City  of  Fort  Wayne  v.  Lake  Shore  etc.  Ry.  Co.,  132  Ind. 
658;  82  Am.  St.  Rep.  277;  Prospect  Park  etc  R.  R.  Co.  ▼• 
Williamson,  91  N.  Y.  552;  Milwaukee  etc.  Ry.  Co.  T.  City  of 
Faribault,  23  Minn.  167;  St.  Paul  etc.  Co.  t.  City  of  St.  Paul^ 
30  Minn.  859;  Winona  etc.  Ry.  Co.  ▼.  City  of  Watertown,  4 
S.  Dak.  323;  *•*  New  Jersey  etc.  R.  R.  Co.  v.  Long  Branch 
Commrs.,  39  N.  J.  L.  28. 

The  theory  of  the  appellee,  and  that  adopted  by  the  circuit 
court,  is  that  such  buildings  and  structures  are  not  indis- 
pensable, for  the  reasoQ  that  they  may  be  conveniently 
located  elsewhere,  and,  after  relocation,  the  uses  of  the  street 
and  the  railway  may  coexist 

This  theory  is  not  new,  but,  if  adopted  by  any  of  the  ad« 
judged  cases,  the  fact  has  not  been  discovered  by  us;  on  the 
contrary,  numerous  cases  have  denied  it. 

In  In  re  New  York  etc.  R.  R.  Co,  v.  Kip,  46  N.  Y.  546,  7  Am. 
Rep.  385,  it  was  said:  ^'It  is  claimed  that  there  are  other 
lands  in  the  same  vicinity,  equally  well  adapted  to  the  uss 
of  the  applicant  as  those  sought  to  be  acquired  by  these  pro- 
ceedings, and  which,  possibly,  might  be  acquired  by  purchase 
from  the  owners.  But  such  objections  to  these  proceedings 
are  untenable.  The  location  of  the  buildings  of  the  company 
is  within  the  discretion  of  the  managers,  and  courts  cannot 
supervise  it." 

In  New  York  etc.  Ry.  Co.  v.  Metropolitan  etc.  Co.,  5  Hun,  201, 
it  was  said:  **Upon  the  point  that  the  lands  proposed  to  be 
taken  are  not  necessary,  because  it  might  be  practicable  for 
the  respondents  to  lay  their  tracks  upon  their  own  lands 
by  adopting  another  curve,  we  are  not  prepared  to  concur 
with  the  appellant's  counsel.  It  is  not  a  question  of  possi« 
bilities,  nor  of  strict  practicabilities,  within  the  opinion  of 
engineers.  No  route  was  ever  surveyed  for  a  railroad  whioh 
was  not  open  to  such  objections,  and,  if  the  right  to  take 
lands  was  to  be  determined  by  conflicting  evidence  whetberi 
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after  all,  the  tracks  might  not  with  greater  or  equal  con- 
Tenienoe  be  laid  elsewhere,  the  construction  of  a  road  would 
be  attended  with  the  most  serious  enibarrassments.  Rea- 
sonable necessity  must  be  shown;  but  a  reasonable  discretion 
must  be  allowed  to  the  officers  who  locate  ^*^  the  tracks  of 
a  railroad,  for  it  cannot  be  presumed  that  the  corporation  is 
unnecessarily  incurring  heavy  expenses  in  obtaining  lands, 
when  tboee  it  already  has  would  answer  its  purpose." 

In  Eldridge  ▼.  Smith,  34  Vt.  484,  it  was  held  that  "  When 
land  is  taken  for  a  legitimate  railroad  use  by  the  railroad 
company,  the  judgment  of  the  officers  of  the  road,  unless 
clearly  beyond  any  just  necessity,  is  regarded  as  conclusive." 
We  may  add  that  if  roundhouses,  water  tanks,  coal  docks, 
or  other  necessary  uses  of  a  railway  may  be  disturbed  and 
relocated,  or  their  location  destroyed,  it  becomes  a  matter  of 
extreme  difficulty,  if  not  an  impossibility,  to  discriminate 
between  such  right  and  the  right  to  require  tracks  to  be 
removed  for  the  benefit  of  other  public  uses;  and,  further,  if 
the  removal  of  such  buildings  and  structures  may  be  required 
to  appropriate  their  location  to  other  public  uses,  it  would  be 
difficult  to  determine  why  depots  should  not  be  subject  to  the 
same  rule.  Another  difficulty  in  adopting  the  theory  con- 
tended for  by  the  appellee  is,  that  the  rule  could  not  be  made 
to  depend  upon  the  proximity  of  the  old  to  the  new  location, 
for  if  the  removal  were  required,  and  there  was  no  ground  for 
the  new  location  in  the  immediate  vicinity,  public  necessity, 
in  pressing  its  demand  for  a  street  crossing,  could  insist  with 
force  that  remote  situations  afiforded  equal  or  better  facilities 
for  the  convenient  and  safe  employment  of  the  uses  sought  to 
be  superseded. 

Without  legislative  sanction,  it  is  our  opinion  that  such 
uses  cannot  be  destroyed  upon  the  mere  discovery  that  they 
may  be  enjoyed  at  some  place  other  than  the  point  of  their 
location. 

It  is  suggested  that  the  act  of  March  6,  1891  (Acts  1891, 

p.  122),  purporting  to  authorize  the  removal  of  buildings  and 

structures  of  railway  companies  from  the  lines  of  projected 

^^  streets,  and  permitting  the  use  of  crossings  at  such  points, 

grants  the  power  sought  in  this  case  to  have  been  exercised. 

The  proceedings  to  condemn  the  crossing  were  instituted,  and 

the  reference  of  the  matter  to  the  city  commissioners  was  as 

early  as  December  1,  1890,  and   said  commissioners  filed 

theii  report  of  meeting  and  examination  in  January,  1891; 
Am.  bis.  Bsp.,  Vol.  xlvil  —19 
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thit  suit  was  commenced,  and  the  venue  changed  before  th* 
passage  of  said  act  We  are  unable  to  find  any  reason  or 
authority  for  the  suggestion  so  made.  There  can  be  no  pre* 
tense  that  any  step  was  taken  pursuant  to  said  act  If  the 
act  should  be  considered  as  afiecting  the  questions  in  thie 
case  it  should  probably  be  in  the  implication  thereby,  of  the 
legislative  determination  that  without  the  act  no  power  existed 
to  require  the  removal  of  such  buildings. 

In  our  opinion  the  circuit  court  erred  in  its  finding  and 
judgment,  and  the  appellant's  motion  for  a  new  trial  should 
have  been  granted. 

The  judgment  is  reversed. 

Emikxnt  Domain.— Profkrtt  albbadt  Dbyotbd  io  a  Pctblio  Uss  oah* 
iroT  BB  Takbn  for  another  and  different  public  ase,  without  express  legisl** 
tive  authority:  Fort  Wayne  w.  Lake.  Sftore  etc,  Ry,  Co.,  132  Ind.  568;  82  Am* 
St.  Rep.  '277,  ami  note.  See,  also,  the  note  to  Louisvilie  etc  Ry.  Co,  r.  WhU* 
ley  County  Court,  44  Am.  St.  Rep.  222;  wherf  the  eases  and  extended  nota» 
disoussing  this  question  are  collected. 

Strebts— Taking  Railroad  Propbrttior. — ^Railroad  oompaniet  aoquir# 
the  right  to  oonstract  roads  subject  to  the  dominant  right  of  the  state  to- 
oross  such  roads  whenever  the  public  necessity  demands  that  new  roads  or 
streets  shall  be  opened;  and  the  general  power  to  open  highways  or  street* 
earries  with  it  the  power  to  construct  them  across  railroad  tracks,  subject 
to  the  limitation,  however,  that  such  crossing  must  be  constructed  at  a  point 
where  the  use  of  the  highway  will  not  deprive  the  railroad  company  of  th» 
ose  of  its  tracks:  Fort  Wayne  v.  Lake  Short  etc  Ry.  Co.,  132  Ind.  668;  32 
Am.  St  Rep.  277,  and  note. 

A  Statdtb  n  Rbtroactiyb  if  it  creates  a  new  right  rather  than  affbrdt 
A  new  remedy  to  enforce  an  existing  right:  Commissioners  v.  Roseks,  60  Ohi» 
8t  103;  40  Am.  St  Rep.  663,  and  note,  with  the  oasas  ooUeoted. 
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Corporations — Oonspiraot. — A  corporation  may  baooma  a  p«rty  to,  «r  a 
participator  in,  a  oonspiracy,  and  liable  for  damages  reniltiiig  thara* 
from. 

Corforation—Fravdulbnt  Inorbasb  or  Cafital  Stock  bt.— If  tba  4tt» 
rectors  and  the  holders  of  the  greater  number  of  shares  of  a  oorporatioay 
knowing  it  to  be  insolvent^  enter  into  a  scheme  to  fraudulently  increaaa 
its  capital  stook,  represanting  and  pretending  that  it  is  not  indebted^ 
and  that  such  increase  is  solely  to  enable  it  to  enlarge  its  business^  and 
that  it  is  and  has  been  prosperous  and  successful,  and  thereby  indues 
persons  relying  on  these  misrepresentations  to  purchase  and  pay  fof 
auch  stock,  the  corporation,  as  well  as  the  guilty  directors  and  stock* 
holdsr%  is  answerable  for  the  damages  sostaansd  by  saeh  porohaasn. 
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A  GosFOBATTOK  MAT  BB  Charosd  wrb  ANT  Wrono  that  may  be  com* 

mitted  through  au  agent,  and  held  answerable  for  damages  oansed  by 

his  deceit  or  false  representations. 
CoBPOBATioK.  —  For  a  Frauoolbnt  Incrbasb  or  Its  Capital  Stock  a 

OoBFORATiOM  IS  Aji8WBBABL%  because  such  iuorease  is  the  aot  of  the 

corporation. 
Cobporation — ^Liabilftt  of  aftxb  Bxrcutino  ah  AasiamiBNT.— Though 

a  corporation  is  insolvent  and  is  being  wound  up  by  a  statutory  assign* 

ment,  it  remains  liable  to  persons  who  have  suffered  damages  from  a 

fraudulent  increase  of  its  capital  stock. 

StATOTB  of  LlMrTATIOMS—FRAUD  IM   CONCEALING    CaUBB  OF  AcnON. — ^In 

■nits  in  equity  seeking  relief  on  the  ground  of  fraud,  if  iguorauce  of  the 
fraud  has  been  produced  by  affirmative  acts  of  the  guilty  party  in  con- 
cealing facts  from  the  complainant,  the  statute  of  limitations  will  not 
bar  relief  if  the  suit  was  brought  within  the  proper  time  after  the  dis- 
eovery  of  the  fraud.  If  the  fraud  is  concealed,  or  is  of  such  a  character 
as  to  conceal  itself,  so  that  the  party  injured  remains  in  ignorance  with- 
out any  fault  or  want  of  diligence  on  his  part,  the  statute  does  not  begin 
to  run,  though  there  are  no  special  circumstances  or  efforts  on  the  part 
of  the  persons  committing  the  fraud  to  conceal  it  from  the  diligence  of 
the  other  party. 
8rATUTB8  OF  LIMITATION— DxMUBBBB.— If  there  are  exceptions  to  %he  pe. 
riod  limited  by  statute  in  any  case,  and  the  complaint  shows  upon  its 
face  that  the  action  was  not  brought  within  the  time  limited,  still  the 
question  cannot  be  raised  by  demurrer  to  the  complaint,  unless  it  also 
shows  that  the  particular  action  is  not  within  ttiy  of  the  exceptions  to 
the  statute. 

OOBPOBATIONS — PaRTUB. — ^To  All  AOHOH  AGAINST  A  CORPORATION  FOR  COK- 

8PIRAOT  AND  Fravd  IN  Incbbabing  its  capital  stock  and  concealing  the 
aame  through  false  representations  an  assignee  who  is  winding  up  the 
business  of  the  corporation  is  a  proper,  though  not  a  necessary,  party, 
and  it  is  not  essential  to  the  maintenance  of  the  suit  that  the  complain- 
ant prove  that  such  assignee  had  guilty  knowledge  of  the  conspiracy 
complained  of. 

ftPATUTB  OF  LlMITATIONB--CONOBAUfXNT  OF  CaUSX  OF  AOTION  FOR  FbAUD. 

If  the  officers  and  part  of  the  stockholders  of  a  corporation  enter  into  a 
eoospiracy  to  fraudulently  increase  its  capital  stock,  and  by  misrepre- 
BSDtatioQs  induce  the  purchase  ol  such  stock,  and  at  the  same  time  state 
that  the  object  of  such  increase  is  to  extend  and  enlarge  the  business, 
and  that  the  purchaser  need  not  expect  dividends  until  after  three  years, 
this  is  well  calculated  to  lull  him  into  inaction  and  to  prevent  inquiry, 
and  il^  therefore,  tantamount  to  a  concealment  of  the  fraud. 
FBAonGB-^STBUOK  JiJBT.— If  one  of  the  parties  to  an  action  demands  a 
struck  jury,  and,  on  being  furnished  with  the  requested  list  of  names, 
refuses  to  proceed  further,  the  clerk  of  the  conrt  may  represent  him,  and 
with  the  adverse  party  proceed  to  strike  off  the  names  until  the  proper 
number  of  jurors  is  selected. 

C.  J7.  Burchenal  and  /.  L.  Rupe.  Cor  the  appellaDts. 
if.  E.  Forkner  asid  T.  /•  Stuay^  for  the  appellee. 

*^  Pail^  J.    The  facte  constituting  the  plaintifTs  oaQM 
lC  iotlon,  at  shown  by  the  complaint,  stated  briefly,  are  sub- 
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stantially  as  follows:  The  Dorsey  Machine  Company  was 
organized  on  October  **^  14,  1879,  with  a  capital  stock  of 
$60,000,  for  the  purpose  of  manufacturing  and  selling  reapers 
and  other  agricultural  implements,  and,  on  October  17, 1881, 
the  stock  of  the  company  was  increased  to  $125,000,  up  to 
which  time  the  business  of  the  company  had  not  been  pros- 
perous, successful,  or  remunerative;  but,  on  the  contrary,  the 
company  had  sustained  serious  loss,  and  was,  at  that  time, 
actually  insolvent,  and  unable  to  pay  its  debts,  and  was 
pressed  to  the  last  extremity  for  money  to  keep  the  company 
going,  all  of  which  the  appellants,  except  Warren,  who  were 
then  the  directors  and  officers  of  the  company,  and  large  hoid« 
ers  of  the  original  stock  thereof,  then  well  knew.  And,  know- 
ing the  insolvent  condition  of.said  company,  and  its  pressing 
need  of  money  to  pay  its  debts  and  keep  its  business  from 
stopping,  and  recognizing  the  utter  worthlessness  of  the  stock, 
.  the  defendants  Morris,  Liebhardt,  the  Fergusons,  and  Eansey, 
and  others,  who  were  directors  of  the  company,  together  with 
others  who  were  its  stockholders,  conspired  and  confederated 
together  for  the  purpose  of  fraudulently  increasing  the  stock 
of  the  company,  and  selling  such  increase  outside  of  the  com- 
pany for  the  purpose  of  paying  its  debts  and  keeping  it  going 
in  apparent  prosperity  until  they  could  sell  and  dispose  of 
their  own  stock,  and  thereby  cheat  and  defraud  those  who 
might  purchase  such  new  and  original  stock,  by  making  cer* 
tain  false  representations  as  to  the  property,  condition,  and 
business  of  the  company,  the  value  of  its  stock,  and  the  nature 
and  extent  of  its  liabilities. 

About  January  1, 1882,  the  plaintiff  was  unmarried,  under 
the  age  of  twenty-one  years,  inexperienced  and  ignorant  of 
business,  and  under  guardianship  of  one  Millikin,  who  had 
in  his  hands,  as  such,  a  large  amount  of  money  which  would 
come  to  plaintiff  at  her  majority,  on  November  7, 1882.  Said 
facts  were  known  to  defendant  ^^®  Morris,  who,  for  himself 
and  his  coconspirators,  sought  out  the  plaintiff  and  impor- 
tuned her  to  purchase  one  hundred  shares  of  said  increased 
stock  for  the  sum  of  $5,000;  and,  to  induce  her  to  do  so,  he, 
for  himself  and  codefendants  and  coconspirators,  and  in  pur- 
suance of  said  conspiracy,  falsely  and  fraudulently  repre- 
sented to  her  that  said  company  was  solvent,  and  doing  a 
prosperous  business;  that  it  was  not  increasing  its  stock  to 
pay  debts  or  because  it  needed  money,  but  to  enlarge  its  busi- 
ness; that  the  stock  represented  $1.37  to  every  dollar  ol  the 
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face  value  of  said  stock  of  solvent  assets,  and  its  stock  was 
worth  $1.37  to  the  dollar;  that  the  company  had  no  debts, 
and  had  a  large  surplus,  to  wit,  $47,000,  of  solvent  assets; 
that  all  of  said  representations  were  false,  and  known  to  be 
by  said  Morris  and  the  other  defendants.  Each  one  of  the 
facts  so  represented  is  specifically  negatived,  and  it  is  alleged 
that  the  company  was  insolvent,  and  the  stock  worthless; 
that  at  the  time  of  making  said  representations  said  Morris 
was  well  known  to  her,  and  reputed  to  be  a  person  of  large 
property  and  great  business  capacity  and  integrity,  where- 
fore she  confided  in  him,  and  believed  in  and  relied  on  his 
representations  as  being  true,  and  purchased  $5,000  of  the 
stock,  for  which  she  gave  her  note,  and  afterward  paid  the 
same;  that  no  dividends  have  ever  been  paid  on  the  stock, 
and  it  is  worthless;  that  the  company,  on  December  20, 1888, 
being  insolvent,  executed  an  assignment  of  all  its  property  to 
the  defendant  Warren,  for  the  benefit  of  its  creditors,  and  the 
assets  in  liis  hands  are  not  sufiicient  to  pay  the  debts  of  the 
company,  or  any  part  of  its  liability  to  its  stockholders.  The 
complaint  then  goes  on  to  allege  certain  things  done  and 
omitted  by  the  defendants  which  are  said  to  have  prevented 
the  plaintiff  from  discovering  her  cause  of  action,  and  by 
which  it  was  concealed  from  ^^*  her  until  within  the  last 
year,  and  concludes  by  claiming  damages  in  the  sum  of 
$8000.  The  defendants  severally  demurred  to  the  complaint 
on  the  ground  that  it  did  not  state  facts  sufficient;  which  de- 
murrers were  severally  overruled,  and  defendants  severally 
excepted.  The  defendants  answered  in  two  paragraphs:  1. 
Oeneral  denial;  2.  The  statute  of  limitations. 

The  plaintiff  filed  a  reply  to  the  second  paragraph  of  the 
answer,  the  first  being  a  general  denial;  and  the  second  set- 
ting  up  certain  matters  by  which  it  was  alleged  that  the 
plaintiff's  cause  of  action  was  concealed  from  her  until 
within  the  period  of  six  years  before  the  commencement  of 
the  action.  The  defendants  demurred  to  the  second  para- 
graph of  the  reply;  which  was  overruled,  and  they  excepted. 
The  Ciiuse  was  tried  by  a  struck  jury,  who  returned  a  verdict 
for  the  plaintiff  in  the  sum  of  $7,568.90,  and  also  returned 
answers  to  certain  interrogatories  propounded  to  them.  Sep- 
arate motions  for  a  new  trial  were  filed  by  the  defendants,  all 
of  which  were  overruled;  and  on  the  twenty-ninth  day  of 
March  the  court  rendered  judgment  against  the  defendants, 
except  Warren,  fcom   which  the  defendants  severally  ap« 


294  DoRSBY  Machine  Co.  v.  HcGaffbby.     [Indiana, 

peal.  All  the  defendants  unite  in  an  assignment  of  errors, 
four  in  number.  Several  of  the  defendants  also  make  sepa* 
rate  specifications  of  error,  but  as  these  cover  substantially 
the  same  grounds,  for  convenience  we  will  consider  them 
together.  Among  the  alleged  errors  discussed  by  the  learned 
counsel  for  the  appellant  is  the  ruling  upon  the  demurrer  to 
the  complaint.  Tliey  say  the  demurrer  of  the  Dorsey  Machine 
Company  to  the  complaint  should  have  been  sustained.  The 
fraud,  if  any,  was  committed  by  individuals  engaged  in  itt 
and  not  by  the  corporation.  The  corporation  is  made  up  of 
all  the  stockholders,  all  of  whom  are  interested  in  proportion 
to  the  ^^^  amount  of  their  stock.  It  is  not  alleged  that  all 
of  the  stockholders  engaged  in  the  conspiracy  or  participated 
in  the  alleged  fraud,  but  only  that  the  makers  and  some 
others  did  so.  The  complaint  shows  that  at  the  time  the 
conspiracy  set  forth  therein  was  entered  into,  the  defendants 
Morris,  Liebhardt,  Oliver,  and  Linville  Ferguson,  Kinsey, 
Gresh,  and  Gaines  were  the  directors  of  said  company,  and 
that  the  defendants  in  the  action,  which  includes  said  com- 
pany, combined,  confederated,  and  conspired  together,  and, 
with  others,  whose  names  are  not  known  to  the  plaintiff,  but 
who  then  held  and  owned  large  amounts  of  the  original  stock 
of  said  company,  for  the  purpose  and  with  the  intent  to 
fraudulently  increase  the  capital  stock  of  said  company  to 
$125,000,  for  the  fraudulent  purpose  of  cheatin'g  and  defraud- 
ing those  who  might  purchase  stock.  And  that  for  said 
purpose  the  stock  of  said  company  was,  on  or  about  the  sev* 
enteenth  day  of  October,  1881,  increased  $65,000,  making  its 
capital  stock  $125,000.  The  complaint  also  shows  that  said 
Morris,  in  January,  1882,  was  the  president  of  the  company, 
and,  while  then  acting  as  such,  by  means  of  the  false  and 
fraudulent  representations  he  then  made  to  the  appellee,  in- 
duced her  to  purchase  of  said  company  one  hundred  shares 
of  its  capital  stock,  for  which  the  appellee  executed  to  the 
company  her  note  for  $5,000,  which  she  paid  to  it  on  the 
eleventh  day  of  November,  1882.  In  our  opinion  the  com- 
plaint shows  a  good  cause  of  action  against  the  company.  It 
is  the  law  that  a  corporation  may  become  a  party  to,  or  par- 
ticipator in,  a  conspiracy,  such  as  is  charged  in  the  complaint^ 
and  may  be  liable  for  the  damages  resulting  therefrom. 

In  Buffalo  etc.  OU  Co.  v.  Standard  Oil  Co.,  106  N.  Y.  669, 
the  court  say:  '^  We  entertain  no  doubt  that  an  action  against 
a  corporation  may  be  maintained  to  recover  damages  caused 
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by  conspiracy  •  •  .  •  **^  If  actions  may  be  maintained 
against  corporations  for  malicious  prosecution,  libel|  assault 
and  battery,  and  other  torts,  we  can  perceive  no  reason  for 
bolding  that  actions  may  not  be  maintained  against  tbem 
for  conspiracy.  It  is  well  settled  by  the  authorities  cited 
that  the  malice  and  wicked  intent  needful  to  sustain  such 
actions  may  be  imputed  to  corporations." 

In  Cmgie  v.  Hadley,  99  N.  Y.  131  (134),  62  Am.  Rep.  9, 
it  was  said  that  ^^  a  corporation  may  be,  in  a  legal  sense,  guilty 
of  a  fraud.  As  a  merely  legal  entity  it  can  have  no  wiU| 
and  cannot  act  at  all,  but  in  its  relations  to  the  public  it  is 
represented  by  its  officers  and  agents,  and  their  fraud  in  the 
course  of  the  corporate  dealings  is  in  law  the  fraud  of  the 
corporation." 

The  proposition  is  sustained  by  the  authorities  that  a  cor- 
poration may  be  charged  with  any  wrong  that  may  be  com- 
mitted through  an  agent,  and  may  be  held  liable  for  damages 
caused  by  his  deceit  or  false  representations.  In  such  case 
the  doctrine  of  ultra  vires  has  no  application:  Morawetz  on 
Private  Corporations,  pars.  725,  726;  National  Bank  v.  Ora- 
ham,  100  U.  S.  699,  702;  FishkUl  Savings  Inat.  v.  National 
Bank  etc.,  80  N.  Y.  162;  86  Am.  Rep.  596;  American  Exp.  Co. 
▼.  Pattersan,  78  Ind.  430;  2  Wait's  Actions  and  Defenses 
887. 

Increasing  the  stock  of  a  corporation  is  its  act,  and,  like 
every  other  act  by  a  corporation,  can  only  be  done  through  the 
instrumentality  of  some  person  acting  for  or  in  its  behalf; 
and  when  the  stockholders  of  the  appellate  company  increased 
its  capital  stock,  they  did  so  as  the  agents  of  and  for  the 
company,  and  the  act  was  that  of  the  company.  It  is  true 
the  complaint  does  not  show  that  all  the  stockholders  of  the 
company  participated  in  increasing  its  stock,  or  in  the  fraud 
and  conspiracy  charged  therein,  but  it  does  show  that  a  suffi- 
cient number  of  them  so  engaged  to  efifect  the  increase  under 
the  *^'  requirements  of  the  law,  and  when  this  was  done  it 
became  the  act  of  the  corporation,  and  rendered  it  liable  for 
the  consequences  of  such  wrongful  act.  The  damage  which 
the  appellee  sustained  by  reason  of  the  alleged  false  and 
fraudulent  representations  made  by  said  Morris,  as  a  stock- 
bolder  and  president  of  the  company,  to  her,  and  by  which 
•he  was  induced  to  invest  in  shares  of  the  stock,  is  the  foun« 
dation  or  gist  of  the  action. 

The  conspiracy  is  charged  in  the  complaint  for  the  par- 
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pose  of  holding  certain  of  the  appellants  liable  for  the  dam« 
age  the  appellee  has  sustained  by  reason  of  the  false  and 
fraudulent  representations  claimed  to  have  been  made  to  her^ 
by  which  she  was  induced  to  purchase  said  shares  of  stock, 
and  in  the  making  of  which  they  did  not  actually  partici* 
pate.  But  to  hold  such  company  liable  for  the  direct  and 
proximate  consequences  of  said  representations  made  by  its 
president  and  chief  officer  and  agent,  for  and  on  behalf  of 
the  company  while  transacting  its  business,  it  is  not  neces* 
sary  to  either  charge  or  prove  a  conspiracy,  because  the  foun** 
dation  of  the  action  is  the  damage  done  by  the  violation  of 
her  rights,  and  not  the  conspiracy.  The  fact  of  conspiracy 
is  only  matter  of  aggravation:  HxUchins  v.  Hutchins^  7  Hill, 
104;  Kimball  r.Harman,  84  MdAOl;  6  Am.  Rep.  840;  Cooley 
on  Torts,  124,  126. 

This  is  clearly  sound  doctrine  in  a  case  like  this,  where 
the  company  received  the  money,  the  fruits  of  the  alleged 
fraud,  and  appropriated  tlie  same  to  its  use.  It  is  also  con* 
tended  that  the  complaint  is  not  good  as  to  said  company, 
for  the  reason  that  the  complaint  shows  the  company  is 
insolvent,  and  is  being  wound  up  under  a  statutory  assign- 
ment, and  this  would  preclude  a  recovery,  even  if,  under  the 
facts  stated,  the  company  would  have  been  liable  had  not 
insolvency  intervened.  We  are  unable  to  find  any  authori* 
ties  in  support  of  this  proposition,  ^^'  and  think  they  do 
not  exist.  They  go  no  further  than  to  lay  down  the  familiar 
rule  that  where  a  shareholder  has  been  induced  to  subscribe 
for  stock  through  the  fraud  of  the  company  he  cannot  annul 
the  contract  of  subscription  and  recover  back  what  he  has 
paid  into  it,  and  thereby  free  himself  from  liability,  if  others 
in  the  mean  time  have  acted  upon  the  faith  of  such  subscript 
tion;  under  such  circumstances,  as  between  them  and  the 
stockholders,  responsibility  for  the  fraud  attaches  to  him. 

The  complaint  alleges  the  insolvency  of  the  company,  hut 
it  does  not  state  when  its  unpaid  liabilities  were  contracted, 
nor  can  it  be  inferred  from  anything  contained  therein  that 
said  liabilities,  or  any  part  thereof,  were  contracted  upon  the 
faith  of  the  appellee's  subscription.  It  is  needless  to  say  the 
present  suit  was  not  brought  by  the  appellee  to  annul  her 
contract  of  subscription,  but  to  recover  damages  she  has  sus- 
tained by  reason  of  the  alleged  fraud.  The  relief  sought  and 
obtained  in  this  case  is  entirely  different  from  that  given  tiie 
shareholder  in  an  action  by  him,  if  successful,  to  annul  his 
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contract  of  eubBcription.  In  the  latter  action  the  shareholder 
recovers  back  all  he  has  paid  into  the  company,  while  in  the 
present  case  the  appellee  could  only  recover  the  amount  of 
damage  she  has  sustained  by  reason  of  the  fraud  so  perpe- 
trated, which  might  be  much  less  than  the  amount  she  paid 
for  the  stock,  or  it  might  be  more. 

It  is  lastly  urged  against  the  sufficiency  of  the  complaint 
as  to  the  corporation  that  it  shows  the  appellee's  cause  of 
action  is  barred  by  the  statute  of  limitations.  In  suits  in 
equity  where  relief  is  sought  on  the  ground  of  fraud,  the 
authorities  are  without  conflict  in  support  of  the  doctrine 
that  where  the  ignorance  of  tlie  fraud  has  been  produced  by 
affirmative  acts  of  the  guilty  party  in  concealing  the  facts 
from  the  other,  the  statute  will  not  *^^  bar  relief,  provided 
fiuitis  brought  within  the  proper  time  after  the  discovery  of 
the  fraud.  Also,  in  suits  in  equity  the  decided  weight  of 
authority  is  in  favor  of  the  proposition  that  where  a  party  has 
been  injured  by  the  fraud  of  another,  and  such  fraud  is  con* 
oealed,  or  is  of  such  .character  as  to  conceal  itself,  whereby 
the  injured  party  remains  in  ignorance  of  it  without  any 
fault  or  want  of  diligence  on  his  part,  the  bar  of  the  statute 
does  not  begin  to  run  until  the  fraud  is  discovered,  though 
there  be  no  special  circumstances  or  efforts  on  the  part  of  the 
person  committing  the  fraud  to  conceal  it  from  the  knowl- 
edge of  the  other  party:  Wear  v.  Skinner,  46  Md.  267  (265); 
24  Am.  Rep.  617;  Booth  v.  Wnn-ingtony  1  Brown  Pari.  C. 
445;  Fisher  v.  TulUr,  122  Ind.  31;  South  Sea  Co.  v.  Wymond^ 
•eU,  8  P.  Wms.  143;  Hovendon  v.  Anneeley,  2  Schoales  &  L. 
634;  Steams  v.  Page,  7  How.  819;  Moore  v.  Oreene,  19  How. 
69;  Sherwood  v.  Sutton,  5  Mason,  143;  Snodgrass  ▼.  Branch 
Bank  etc.,  26  Ala.  161;  60  Am.  Dec.  605. 

It  is  claimed  there  could  be  no  exception  to  the  running  of 
the  statute  as  to  the  corporation.  The  rule  is,  that  where  the 
limitation  in  a  certain  case  is  absolute,  and  there  are  no  ex* 
ceptions  to  the  running  of  the  statute,  and  the  complaint  shows 
upon  its  face  that  the  action  was  commenced  after  the  time 
limited,  the  question  can  be  raised  on  demurrer.  But  where 
there  are  exceptions  to  the  period  limited  by  statute  in  any 
case,  and  the  complaint  shows  upon  its  face  that  the  action 
was  not  brought  within  the  time  limited,  still  the  question 
cannot  be  raised  by  demurrer  to  the  complaint,  unless  it  also 
chows  that  the  particular  action  is  not  within  any  of  the  ex* 
ccpttoDA  to  the  statute. 
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The  complaint  in  the  caee  nnder  consideration  does  not 
show  this.  The  law  in  this  state  is  adverse  to  the  contention 
of  the  appellant  corporation:  Hanna  ▼.  JeffersonviUe  R.  R.  Co.^ 
82  Ind,  118;  Potter  v.  Smith,  *»*  86  Ind.  231;  Harien  T. 
WatBon,  68  Ind.  143;  Baugh  v.  BoUn,  66  Ind.  876;  Kent  y. 
ParkSj  67  Ind.  53;  Cravens  v.  Duncan^  56  Ind.  847. 

At  the  time  the  plaintiflPs  cause  of  action  accroed,  she  wak 
an  infant,  and  might  also  have  labored  under  some  other 
supervening  disability  that  arrested  the  progress  of  the  stafc* 
ute  and  exempted  her  from  its  effect,  or  she  might  have 
rested  under  divers  other  legal  incapacities,  for  aught  that 
appears  in  the  complaint.  The  averments  do  not  show  that 
none  of  the  exceptions  existed  which  prevent  the  bar  of  the 
statute,  and  the  question  whether  the  cause  of  action  is  barred 
cannot  be  raised  by  demurrer  to  the  complaint. 

It  is  also  claimed  by  the  appellant  Dayton  H.  Warren, 
assignee  of  the  company,  that  his  demurrer  to  the  complaint 
should  have  been  sustained,  because  it  is  not  alleged  that  ho 
was  a  party  to  the  fraud.  But  it  is  alleged  that  he  is  ita 
assignee,  and,  as  such,  he  must  hold  the  assets  that  might  be 
affected  by  any  judgment  rendered  against  the  company  for 
the  payment  of  its  debts  and  liabilities.  In  our  judgment^ 
the  assignee  was  not  a  necessary  party  to  the  action,  but  we 
think  he  is  a  proper  one. 

It  is  further  argued  by  counsel  for  the  assignee,  in  sup- 
port of  his  demurrer  to  the  complaint,  that  even  if  the  appel- 
lee had  a  cause  of  action  against  the  company  for  fraud,  the 
appellee  had  no  right  as  against  the  creditors  of  the  corpora* 
tion  to  be  compensated  out  of  the  assets.  This  position  is 
based  upon  the  assumption  that  the  unpaid  debts  and  liabil* 
ities  of  the  company  were  contracted  after  and  upon  the  faith 
of  the  appellee's  subscription. 

This  takes  too  much  for  granted.  There  is  nothing  in  the 
complaint  showing  the  amount  of  the  indebtedness,  or  when 
it  was  contracted,  whether  before  or  after  ***  the  increase  of 
the  stock,  or  whether  before  or  after  the  appellee  subscribed 
for  or  bought  her  stock.  The  inference  is  just  as  strong  that 
this  indebtedness  was  contracted  prior  to  the  increase  of  the 
stock  and  the  purchase  by  the  appellee,  as  it  is  that  it  was 
contracted  after  these  events.  We  think  this  question  of  lit* 
tie  importance. 

If  the  plaintiff  had  a  cause  of  action,  she  had  a  right  to 
have  her  claim  for  damages  fixed  and  determined  against  tb# 
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company  and  all  otbera  liable,  which  could  only  be  done  by 
instituting  an  action  for  that  purpose,  and  no  question  arises 
now  as  to  her  right  to  share  with  the  creditors  of  the  company 
in  the  distribution  of  its  assets.  This  question  can  only  be 
presented  when  the  proper  proceedings  are  instituted  therefor. 

The  learned  counsel  of  appellants  concede  that,  '*  as  to  the 
other  defendants,  the  complaint  probably  states  facts  suffi- 
cient to  show  a  cause  of  action  existing  on  the  seventh  day  of 
Noyemberi  1882,"  but  insist  that  the  statute  of  limitations 
shields  them  and  defeats  the  remedy.  What  has  been  here- 
tofore said  in  considering  the  demurrers  of  the  company  and 
the  assignee,  Warren,  applies  with  equal  force  to  these  de- 
fendants. 

In  the  second  paragraph  of  the  reply  to  the  second  para- 
graph of  the  answer,  the  specific  acts  and  facts  constituting 
the  concealment  are  specifically  stated,  from  which  it  appears 
that  at  the  time  appellee  purchased  said  stock,  as  alleged  in 
the  complaint,  the  said  defendant  Morris,  for  himself  and  for 
and  on  behalf  of  his  codefendants  and  coconspirators,  except 
the  defendant  Warren,  for  the  fraudulent,  false,  and  wrong- 
ful purpose  of  concealing  from  and  preventing  plaintiff  from 
discovering  her  said  cause  of  action  and  the  falsity  of  said 
representations  so  made  to  her  by  said  Morris,  and  the  in- 
solvent condition  of  said  company,  and  the  condition  of  ^f 
its  business  affairs,  stated  to  the  plaintiff  that  she  need  not 
expect  any  dividends  on  her  stock  for  three  years;  that  they 
intended  to  increase  the  business  of  said  company,  and  the 
latter  would  not  pay  any  dividends  for  that  period.  All  of 
which  statements  the  plaintiff  says  she  believed  to  be  true, 
and  relied  upon  them  as  being  true,  for  which  reason  she  says 
she  did  not  make  any  application  to  said  company  for  any 
dividends,  or  make  any  investigation  as  to  the  financial  con- 
dition of  said  company  during  said  period. 

We  think  this  statement  was  well  calculated  to  lull  appel- 
lee into  repose,  and  cause  her  to  make  no  demand  upon  or 
application  to  the  company  for  dividends  during  that  time. 
Morris  knew  she  was  a  minor,  inexperienced  in  business,  and 
eould  not  actively  aid  in  the  management  of  its  affairs.  Its 
direct  tendency  was  to  effectually  obstruct  and  conceal  the 
only  source  and  channel  through  which  she  could  receive 
knowledge  of  the  company's  real  condition.  This  is  espe- 
cially so  when  it  is  remembered  that  Morris  represented  the 
eompany  as  possessed  of  a  large  surplus  capital  and  highly 
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prosperous.  The  concenlment  need  not  be  subsequent  to  the 
accruing  of  the  cause  of  action  concealed,  but  may  be  coinci* 
dent  with  it. 

In  Boyd  ▼.  Boyd^  27  Ind.  429,  after  deciding  the  point  that 
the  concealment  contemplated  by  the  statute  must  be  some- 
thing more  than  mere  silence,  and  that  it  must  be  an  arrange* 
ment  or  contrivance  to  prevent  subsequent  discovery,  and 
must  be  of  an  affir>nntive  character,  the  court  say:  ''But  it 
does  not  occur  to  us  that  it  needs  to  be  concocted  after  the 
accruing  of  the  cause  of  action,  provided  it  operates  afler- 
wnrd  as  a  means  of  concealment,  and  was  so  intended.  In 
other  language,  the  defendant  must  not,  at  any  time,  do  any- 
thing to  prevent  the  plaintiff  from  ascertaining,  subsequently 
to  the  transaction  •**  out  of  which  the  right  of  action  arises, 
the  facts  upon  which  that  right  depends,  either  by  affirma- 
tively hiding  the  truth,  enhancing  the  natural  difficulty  of 
discovering  it,  or  by  any  device  avoiding  inquiry  which  would 
resull  in  discovery":  Bartalott  v.  International  Bank^  14  111. 
App.  158;  Way  v.  Cutting^  20  N.  H.  187;  Quimhy  v.  Blackey^ 
63  N.  H.  77;  Bailey  v.  Glover,  21  Wall.  842;  2  Greenleaf  on 
Evidence,  par.  448. 

In  our  opinion  a  party  is  not  bound  to  presume  fraud  un- 
less he  has  notice  of  facts  which  would  put  a  reasonable  man 
oi»  inquiry.     When,  therefore,  he  has  notice  of  no  such  facts 
he  cannot  be  charged  with  a  want  of  diligence  in  not  discov. 
ering  the  fraud. 

In  1  Yaple's  Code  Practice  and  Precedents,  431,  the  author 
says:  *' Where  it  is  provided  that  the  statute  of  limitations 
does  not  begin  to  run  until  after  discovery,  it  would  seem  to 
be  a  sufficient  averment  to  bring  the  case  within  the  saving, 
to  state  in  the  pleading  that  the  party  did  not  discover  it 
until  a  certain  time  within  the  limited  period." 

The  replies  of  concealment  to  the  statute  of  limitations  in 
the  cases  of  Arnold  v.  Scott,  2  Mo.  13;  22  Am.  Dec.  433; 
First  Mass.  Turnpike  Corp.  v.  Field,  3  Mass.  201;  3  Am.  Dec 
124,  and  Homer  v.  Fish,  1  Pick.  435;  11  Am.  Dec.  218,  did 
not  contain  any  of  the  averments  insisted  upon  by  counsel 
for  the  appellant,  and  yet  were  held  sufficient  upon  demurrer. 

The  record  shows  tiiat  the  trial  of  the  cause  commenced 
on  the  fifteenth  day  of  January,  1890,  being  the  lapt  day  but 
one  of  the  November  term  of  the  Wavne  circuit  court,  when 
one  of  the  jurors  trying  the  cause  being  then  sick  and 
unable  to  attend  court  and  go  on  with  the  trial,  and  would 
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not  be  for  seyeral  days,  and  the  parties  being  unwilling  to 
proceed  without  him,  and  it  appearing  that,  if  the  juror  was 
present  and  able  to  sit,  the  trial  could  not  be  concluded  at 
that  term,  the  court  ordered  the  further  hearing  of  the  cause 
to  be  adjourned  and  continued  *••  until  February  10, 1890, 
the  seventh  juridical  day  of  the  next  term  thereof,  and 
directed  the  jury  to  be  present  at  the  time  fixed  to  proceed 
with  the  trial.  On  the  day  this  jury  appeared  and  the  trial 
was  resumed.  On  the  eighth  day  of  March  they  returned 
their  verdict. 

It  is  claimed  by  the  counsel  for  the  defendants  that  the 
court  had  no  power  or  authority  to  continue  the  trial  of  said 
cause  from  the  Slst  of  January,  1890,  to  the  tenth  day  of  Feb- 
ruary, as  was  done,  and  to  order  the  attendance  of  the  jury 
and  witnesses  at  that  time,  to  then  conclude  the  trial  thereof. 

We  think  it  clear  that  this  action  of  the  court  was  not  pre- 
maturely taken  and  was  within  the  spirit  of  section  1379  of 
the  Revised  Statutes  of  1881:  Burns'  Rev.  Stats.  1894,  sec. 
1442.  This  statute  is  a  remedial  one,  intended  to  prevent 
mistrials,  and  should  be  liberally  construed  to  that  end.  In 
relation  to  the  striking  of  the  jury  that  tried  the  cause,  and 
the  motion  of  the  defendants  to  quash  the  venire,  the  record 
shows  this  state  of  facts:  On  the  28d  of  December,  1889,  the 
defendants  filed  with  the  clerk  their  demand  for  a  struck 
jury  to  try  the  cause.  The  clerk  fixed  the  time  of  striking 
the  same  at  10  o'clock  a.  h.  of  December  28,  1889,  and  so 
notified  the  parties.  At  the  time  fixed  the  parties  appeared 
at  the  clerk's  office  for  that  purpose,  and  thereupon  the  clerk 
handed  to  the  attorneys  of  the  defendants  a  list  of  forty 
names  on  a  slip  of  paper,  from  which  a  jury  was  to  be  se- 
lected; and  a  like  list  on  a  slip  to  the  attorneys  of  the  plain- 
tiff. The  list  handed  to  the  attorneys  of  the  defendants,  they 
and  two  of  the  defendants  in  person  took,  and  carefully  con- 
sidered and  canvassed  the  names  thereon  for  about  an  hour, 
and  then  informed  the  clerk  and  the  attorneys  of  the  plain- 
tiff that  they  would  not  demand  a  struck  jury,  and  would 
withdraw  their  demand  therefor.  Thereupon  the  plaintiff's 
attorneys  demanded  that  the  clerk  proceed  •••  with  the 
striking  of  the  jury  as  the  law  requires  in  such  cases,  which 
be  and  the  attorneys  of  the  plaintiff  proceeded  to  do,  the  clerk 
6r8t  striking  out  one  of  the  names  on  the  list,  and  the  plain- 
tiff's attorneys  then  striking  out  another;  and  they  proceeded 
and  continued  to  thus  alternately  strike  out  one  of  said 
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names  each,  until  said  clerk  had  stricken  out  twelve  of  said 
names,  and  the  attorneys  of  the  plaintiff  a  like  number 
thereof.  Afterward,  the  defendants  objected  to  the  sam* 
moning  of  the  jury  so  struck,  and  asked  the  clerk  not  to  issue 
a  yenire  for  them,  and  that  the  regular  panel  be  recalled  to 
try  the  cause. 

In  support  of  their  objection  they  filed  certain  affidavits^ 
and  the  plaintiff  filed  an  affidavit  in  opposition  thereto.  The 
court  overruled  the  objection,  and  directed  the  clerk  to  issue 
a  venire  for  said  jury.  After  said  jury  had  been  summoned* 
and  before  they  were  impaneled  and  sworn,  the  defendants 
filed  their  motion  to  quash  the  venire  and  their  challenge  to 
the  array  of  said  panel,  supported  by  certain  affidavits,  and 
the  plaintiff  presented  an  affidavit  in  opposition  thereto. 
The  court  overruled  the  motion  and  challenge.  It  is  shown 
by  the  record  that  several  days  prior  to  the  time  the  defend- 
ants demanded  astruck  jury,  and  during  the  November  term 
of  said  court,  tlie  defendants'  attorneys  stated  in  open  court 
that  they  would  not  try  said  cause  by  the  regular  jury  then 
in  attendance,  but  would  demand  a  struck  jury  to  try  the 
cause,  and  that  on  the  20th  of  December,  18S9,  the  judge  of 
said  court  notified  one  of  the  defendants'  attorneys  that  there 
was  no  cause  to  be  tried  by  a  jury  at  that  term,  unless  they 
desired  to  so  try  this  case,  and  was  informed  by  said  attor* 
ney  that  they  did  nut  desire  to  try  it  by  the  regular  panel, 
but  would  demand  a  struck  jury,  and  thereupon  said  regular 
jury  was  on  said  day  discharged  for  the  term.  We  think 
••*  there  was  no  error  in  these  proceedings  of  which  the 
appellants  can  complain.  The  statute  must  receive  a  rea- 
sonable construction,  and  when  either  party  is  present  at  the 
time  and  place  fixed  to  strike  the  jury,  and  refuses  to  act,  he 
is  absent  within  the  meaning  of  the  statute,  and  the  clerk 
should  strike  out  names  for  him.  It  is  true  the  machinery 
of  the  law  is  put  in  motion  by  the  party  making  the  demand 
for  a  struck  jury,  but  when  it  is  once  set  in  motion,  and  the 
clerk  is  caused  to  act  officially  in  the  matter,  it  does  not  lie 
with  the  party  invoking  its  aid  to  arrest  the  force  so  created. 
And  when  in  this  case  the  parties  appeared  in  the  clerk's- 
office  at  the  time  fixed  for  striking  the  jury,  and  the  clerk 
selected  the  names  of  forty  persons  from  which  the  jury  was  to- 
be  struck,  and  gave  to  each  of  the  parties  a  list  of  such  names, 
the  process  of  striking  the  jury  had  actually  commenced;  the 
ekrk  was  in  the  performance  of  an  official  duty  of  a  public; 
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officer,  and  it  was  not  then  within  the  power  of  the  defendanta 
to  stop  or  impede  the  proceeding  by  withdrawing  their  de- 
mand for  a  struck  jury,  or  by  remaining  present,  protesting 
and  refusing  to  act  Some  objections  are  made  by  the  learned 
oonnsel  for  the  appellants  to  a  portion  of  the  instructions 
given  to  the  jury.  The  objections  offered  are  quite  numerous, 
but  we  think  that  when  the  instructions  are  considered 
together,  as  they  should  be,  they  fully  and  correctly  state 
the  law  applicable  to  the  case.  The  appellants  also  tendered 
certain  instructions  which  were  refused  by  the  court,  but 
every  point  in  the  case  seems  to  be  fully  covered  by  the 
numerous  and  carefully  framed  instructions  which  the  court 
gave  the  jury,  and  it  was  not  necessary  or  proper  to  indulge 
in  repetitions. 

The  judgment  of  the  lower  court  ought  to  be,  and  it  is  af- 
firmed.   

OOBPORATTOm. — ^LlABILRT  TOR  FraVDULIHT  IflSUB  ov  Stook:  Sea  the 
notes  to  AUen  ▼.  South  Bo§Um  R,  A  Co.,  16  Am.  St  Rep.  192,  and  Farring- 
1m  ▼.  South  Botton  A  IL  Co,,  15  Am.  St.  Rep.  226. 

CoRPORATXCNS—LiABiLmr  TOR  Wronos  or  Agent?. — A  corporation  it 
liable  for  the  torta  of  ita  agents  within  the  apparent  scope  of  their  author* 
ity:  /ones  t.  Wettem  Verm<mi  R,  R.  Co.,  27  Vt.  399;  66  Am.  Dec.  206,  and 
Rote;  mahBll  Sav.  ItuL  T.  NaUonal  Bank,  SO  N.  Y.  162;  36  Am.  Rep.  696; 
Bmufjf  T.  Norfolk  eie,  R.  B.  Co.,  98  Hf.  C.  34;  2  Am.  St  Rep.  812,  and  note. 

LrniTAnoMS  of  AcriONS^FRAUDiJLSRT  Ck>iroiULjfiNT  or  AarioN. — ^The 
itatRta  of  limitationa  doea  not  begin  to  mn  against  a  plaintiff  who  has  been 
kept  in  ignorance  of  hia  rtghta  by  f randalent  practioea  on  the  park  of  the 
4afendant  until  the  diacorerj  of  the  frandt  Leufey  ▼.  Ftieke  Cok$  Go.,  16t 
K  8t  616;  46  Am.  St  Rap.  684,  and  note,  with  the  etMa  coUaotad. 
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Powers  v.  Tillbt. 

[87  Maink,  84.] 
Tftl8FA88  —  CHAHOS  IN  FOBM    OT    FaOPSRTT  —  MbASURB  OF  DaMAOSB. — 

The  owner  of  trees  cut  from  his  land  by  a  willfal  trespasser,  and  by 
him  manufactured  into  railroad  ties,  and  sold  to  an  innocent  purchaser, 
is  entitled  to  recover  from  the  latter  the  value  of  the  property  at  the 
time  of  the  purchase  without  any  deduction  for  the  increased  valu«  put 
npon  it  by  the  labor  of  the  trespasser. 
Tbbspass— Chanob  im  Form  or  pROPBRTT-rRioHT  to  Betakb. — A  tree* 
passer  cannot  acquire  any  property  in  the  chattels  taken  by  expending 
labor  npon  them.  They  still  remain  the  property  of  the  original  owner» 
who  may  retake  them  wherever  he  may  find  them,  free  from  any  claim 
by  the  trespasser  for  their  increased  value  by  reason  of  his  labor. 

F.  A*  and  D.  H.  Powers^  and  L,  C.  Stearns^  for  the  plaintiff. 
C  P.  Allen^  for  the  defendant. 

■*  Stbout,  J.  Trover  for  a  quantity  of  railroad  eleepera. 
The  cedar  logs  from  which  the  sleepers  were  made  had  been 
cut  on  plaintifTs  land  by  two  trespassers,  and  by  them  manu- 
factured into  sleepers,  and  then  sold  to  the  defendant.  The 
question  iS}  What  is  the  rule  of  damages?  The  presiding 
judge  instructed  the  jury,  that  the  plaintiff  w^as  entitled  ^^to 
recover  the  value  of  the  sleepers  at  the  time  of  conversion 
[by  defendant],  whatever  the  sleepers  were  worth  in  the 
market  to  sell";  that,  **at  the  instant  Mr.  Tilley  [defendant] 
made  that  conversion,  that  instant  he  interfered  with  Mr. 
Powers'  rights,  and  Mr.  Powers  [the  plaintiff]  is  entitled  to 
compensation  measured  by  the  value  of  the  sleepers  at  that 
time.  If  Mr.  York  [the  trespasser]  had  added  to  the  value 
of  those  sleepers  by  his  labor,  that  does  not  matter.''    To 

(W4) 
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thifl  instruction  defendant  excepted.  He  now  claims  that 
plaintiff  should  recover  only  the  value  of  the  logs  before 
manufacture  into  sleepers. 

The  logs  being  the  property  of  the  plaintiff  when  cut,  the 
trespasser  could  not  acquire  any  property  therein  by  expend- 
ing labor  upon  them.  They  still  remained  his  property,  and 
he  could  take  them  as  such  wherever  he  could  find  them, 
and  the  trespasser  could  have  no  claim  against  him  for  this 
increased  value  by  reason  of  his  labor  thereon.  When  the 
defendant  received  the  sleepers  from  the  trespassers,  and  con. 
verted  them  to  his  own  use,  he  took  possession  of  plaintiff's 
property  wrongfully.  His  conversion  of  the  property  could 
not  antedate  his  purchase.  That  conversion  was  of  the 
sleepers  as  they  then  were,  not  of  the  logs  as  when  cut. 

The  rule  of  damages  in  trover  is  universal,  that  it  is  the 
value  of  the  property  at  the  time  of  the  conversion.  If  the 
plaintiff  had  replevied  the  sleepers,  it  is  difficult  to  perceive 
any  defense  that  could  have  been  made.  Could  the  defend* 
ant  have  said  that  he  had  a  special  property  in  the  sleepers 
to  the  extent  of  the  value  added  to  the  logs  by  the  original 
trespassers,  and  require  plaintiff  to  pay  that  value  before 
maintaining  his  suit?  '*  Clearly  not.  A  rule  that  would 
relieve  trespassers  from  all  loss  would  tend  to  encourage 
wrongdoing. 

It  has  sometimes  been  held  that  when  the  trespass  was 
involuntary  and  not  willful,  the  owner  should  recover  his 
actual  loss,  and  not  the  increased  value  added  by  the  tres- 
passer: Beede  v.  Lamprey,  64  N.  H.  510;  10  Am.  St.  Rep. 
426.  The  supreme  court  of  the  United  States,  however,  lays 
down  a  different  rule  in  Wooden  Ware  Co.  v.  United  States^ 
106  U.  S.  432.  But  when  the  trespass  is  willful,  the  courts 
adopting  the  mitigated  rule  of  damages  against  involuntary 
trespassers  allow  the  full  value  of  the  property  in  the  con- 
dition in  which  it  was  at  the  time  of  the  conversion.  If 
defendant  claimed  that  the  trespass  was  not  willful,  it  was 
for  him  to  show  it,  before  he  could  ask  any  mitigation  of  the 
ordinary  rule  of  damages.  We  find  no  such  evidence  in  the 
case. 

In  Moody  v.  Whitney,  88  Me.  174,  61  Am.  Dec.  239,  relied 

on  by  defendant,  tlie  court  recognize  and  approve  the  rule, 

that  in  trover  the  damages  are  the  value  of  the  property  at 

the  time  of  conversion.     But,  in  that  case,  the  court  said: 

^^There  is  no  evidence  of  a  conversion  by  the  defendants  after 
▲M.  ST.  Kjv.,  Vol.  XLVII.-20 
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they  began  to  take  away  the  timber  from  the  place  where  it 
originally  stood."  The  conversion  was  at  the  time  of  cuttings 
and  the  damages  were  necessarily  the  value  of  the  timber 
immediately  after  it  was  cut,  and  had  become  personal  prop* 
erty.  This  included  the  cost  of  cutting,  in  addition  to  the 
stuinpage.  And  in  Cushing  v.  Longfellow,  26  Me.  306,  which 
was  an  action  of  trespass  de  bonis,  the  cause  of  action  accrued 
the  moment  the  trees  were  severed  from  the  land,  and  of 
course  the  damages  were  limited  to  their  value  at  that  time. 
But  the  court  say  the  owners  **  might  have  seized  them 
wherever  they  could  find  them;  and  might  have  demanded 
them,  at  another  place,  of  one  having  them  there,  and,  in  ao 
action  of  trover,  have  recovered  the  value  of  them  there." 

Upon  principle  and  authority  the  instruction  complained 
of  was  correct,  and  the  entry  must  be,  exceptions  overruled. 

Trbspabs— Chanox  in  Form  or  Property— Damagbs—Bioovkbt  ov 
PROPERTT.  —In  an  action  of  trespass  for  unlawful  entry  upon  land  and  cat- 
ting and  carrying  away  and  converting  timber  growin((  thereon,  the  injured 
party  is  entitled  to  recover  the  value  of  the  timber  when  it  was  first  severed 
from  the  land,  together  with  adequate  damage  for  any  injury  done  the  land 
in  removing  it;  and  so  long  as  the  timber  is  not  changed  into  a  different 
species,  as  by  sawing  into  boards,  the  owner  of  the  land  may  regain  poaseasion 
of  it  by  recapture  or  any  remedy  provided  by  law,  although  additional  value 
may  have  been  imparted  to  it  by  transportation  to  a  better  market:  Ocuikin9 
V.  DavU^  115  N.  0.  85;  44  Am.  St  Rep.  439,  and  extended  not«  ia  which 
the  Bubject  is  fully  discussed* 


State  v.  Swett. 

[87  Mains,  99  ] 

Qmmm  Law8~0arribr*8  Liability. — A  common  carrier  who  knows  that 
dosed  packages  delivered  to  him  for  transportation  contain  lobsters^ 
but  does  not  know,  nor  have  reason  to  believe,  that  they  are  of  a 
kind  which  he  is  prohibited  by  law  from  having  in  his  possession,  does 
not,  by  retaining  such  possession  for  the  purpose  of  transportation 
without  examination,  render  himself  liable  for  a  penalty  imposed  by 
statute. 

Carriers — Duty  to  Examine  Qoods. — A  common  carrier  is  not  compelled 
to  break  open  packages  offered  to  him  for  transportation,  in  order  to 
ascertain  whether  they  contain  goods  which  he  is  prohibited  from  hav» 
ing  in  his  possession,  nor  can  he  be  held  liable  for  a  failure  to  mako 
such  examination  in  the  absence  of  circumstances  aronsiog,  or  oaloa* 
lated  to  arouse,  his  suspicions. 

F*  W.  Robinson,  county  attorney^  for  the  state. 
€•  Hale,  for  the  defendant 
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'••  PETSR0,  C.  J.  One  of  the  proprietoni  of  Swett's  Kx- 
prass  Compaoj  and  a  cartman  in  the  employment  of  the 
company  were  tried  on  a  criminal  complaint  against  them 
for  haying  in  their  possession  nineteen  hundred  and  twenty* 
fear  lobsters  of  less  than  ten  and  a  half  inches  in  length. 

The  complaint  was  brought  upon  section  2  of  chapter  292 
of  the  laws  of  1889,  which  section  reads  as  follows: 

"  It  is  unlawful  to  catch,  buy,  or  sell,  or  expose  for  sale,  or 
possess  for  any  purposes,  between  the  first  day  of  July  and 
the  first  day  of  the  following  May,  any  lobster  less  than  ten 
and  one-half  inches  in  length,  alive  or  dead,  cooked  or  un- 
cooked, measured  in  manner  as  follows:  Taking  the  length  of 
the  back  of  the  lobster,  measured  from  the  bone  of  the  nose 
to  the  end  of  the  ^^®  bone  of  the  middle  flipper  of  the  tail, 
the  length  to  be  taken  with  the  lobster  extended  on  the  back 
its  natural  length;  and  any  lobsters  shorter  than  the  pre- 
Bcnbed  length  when  caught  shall  be  liberated  alive  at  the 
risk  and  cost  of  the  parties  taking  them,  under  a  penalty  of 
one  dollar  for  each  lobster  so  caught,  bought,  sold,  exposed 
for  sale,  or  in  possession,  not  so  liberated." 

There  were  twelve  barrels  of  the  lobsters  packed  in  the 
customary  manner  for  shipment  to  New  York.  There  was 
evidence  tending  to  show  that  the  respondents  knew  that  the 
barrels  contained  lobsters,  but  no  evidence  that  they  knew 
while  the  same  were  in  their  possession  that  they  were  short 
lobsters.  The  barrels  had  not  been  in  their  possession  but  a 
few  moments  before  they  were  seized  and  carried  away  by  a 
game  and  fish  warden. 

The  counsel  for  the  respondents  asked  for  instructions  ap- 
propriate  to  the  positions  of  the  defense  which  were  refused 
by  the  learned  judge,  who  gave  in  their  stead  the  following 
rnlings: 

"If  these  respondents  did  not  know  that  the  barrels  in- 
trusted to  them  contained  lobsters  of  some  length,  that  is,  if 
they  were  not  aware  that  the  barrels  contained  lobsters  at  all, 
even  though  they  were  constructively  in  their  possession,  then 
they  cannot  be  found  guilty.  But  while  a  common  carrier  is 
obliged  to  receive  all  goods  offered  him  for  transportation,  he 
is  not  obliged  to  receive  into  his  possession  such  goods  as  the 
law  forbids  him  to  receive  into  his  possession.  He  is  not 
obliged  to  receive  short  lobsters  for  transportation,  because 
the  law  prohibits  the  possession  of  them  for  any  purpose. 
But,  gentlemen,  I  will  go  a  little  further,  and  I  instruct  you 
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that  if  a  common  carrier  receives  into  his  possession  for 
transportation,  or  otherwise,  lobsters,  that  is,  if  he  receives 
barrels  which  he  knows  contain  lobsters,  then  he  is  bound  in 
law  to  know  whether  those  lobsters  are  longer  or  shorter  than 
ten  and  one-half  inches,  measured  according  to  the  statute; 
and  if  any  such  lobsters,  as  a  matter  of  fact,  are  less  than  ten 
and  one-half  inches  in  length,  then  short  lobsters  are  in  his 
possession  within  the  meaning  of  the  law,  and  he  would  be 
guilty  of  violating  this  statute. 

***  "Now  you  apply  these  principles  of  law  to  the  testi- 
mony  in  this  case,  taking  up  each  one  of  these  respondents. 
If  the  respondent  Swett  knew  when  he  sent  his  team  to  Com- 
mercial wharf  that  it  was  to  receive  twelve  barrels  of  lobsters, 
and  as  matter  of  fact  it  did  receive  twelve  barrels  of  lobsters, 
then  he  was  bound  to  know  whether  those  lobsters  were  shorter 
than  prescribed  by  the  statute  which  I  have  read;  he  is  bound 
to  know  it  in  law,  and  if  any  of  those  lobsters  were  less  than 
ten  and  one-half  inches  in  length,  measured  according  to  tha 
statute,  they  were  in  his  possession,  and  you  would  be  justi- 
fied in  finding  a  verdict  against  him.  But  if  you  have  a  rea- 
sonable doubt  as  to  any  of  these  facts,  he  is  entitled  to  the  * 
benefit  of  it,  and  must  be  acquitted." 

We  are  of  the  opinion  that  the  law  is  not  so  exacting  as 
these  rulings  would  make  it,  and  we  feel  clear  that,  if  the 
respondents  neither  knew  nor  had  good  reason  to  believe  that 
the  barrels  contained  short  lobsters,  they  should  have  beea 
acquitted. 

There  are  in  our  markets  long  as  well  as  short  lobsters — 
legal  as  well  as  illegal  lobsters.  And  it  must  be  presumed 
that  the  legal  constitute  the  vast  bulk  of  those  that  are  the 
subject  of  traffic  and  transportation.  Therefore,  it  may  prop- 
erly have  been  presumed  by  the  respondents  that  the  lobsters 
in  question  were  of  the  length  required  by  law,  there  being 
nothing  indicating  the  contrary.  The  presuniption  is  that 
the  conduct  of  men  will  be  in  obedience  to  the  requirements 
of  the  law  when  a  violation  of  such  law  constitutes  a  criminal 
offense.  Legal  lobsters  and  illegal  lobsters  are  two  distinct 
and  independent  things. 

What  inconveniences  and  risks  would  men  be  subjected  to 
who  are  only  in  an  indirect  way  connected  with  commerce  in 
lobsters,  or  commerce  in  other  articles  as  well,  if  the  rule 
given  in  this  case  in  behalf  of  the  government  should  pre- 
vail   All  subordinates  in  railroad  corporations  and  express 
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companies  would  be  as  much  puniBhable  for  handling  freight 
containing  illegal  lobsters  as  their  principals  would  be,  includ- 
ing such  classes  as  agents,  clerks,  cartmen,  porters,  and  em- 
ployees of  every  grade  and  kind.  There  can  be  no  distinction 
between  ^^'  the  liabilities  of  the  different  classes  of  men  en- 
gaged in  exercising  a  control  over  the  property.  In  fact,  sub- 
ordinates would  be  the  persons  usually  to  be  caught  in  the 
net  of  the  law.  If  a  carrier  who  knows  that  packages  deliv- 
ered to  him  contnin  lobsters,  not  knowing  whether  they  are 
long  or  short  lobsters,  transports  them  at  his  personal  peril, 
his  business  will  be  profitless  and  hazardous  as  far  as  that 
kind  of  carriage  is  concerned.  In  such  case  the  freight  must 
be  overhauled  and  examined,  entailing  a  delay  and  conse- 
quently an  injury  to  such  perishable  property.  How  long 
would  it  probably  have  taken  the  employees  of  this  express 
company  to  measure  these  nineteen  hundred  and  twenty- four 
lobsters,  *'by  taking  the  length  of  the  back  of  the  lobster, 
measured  from  the  bone  of  the  nose  to  the  end  of  the  bone  of 
the  middle  flipper  of  the  tail,  the  length  to  be  taken  with  the 
lobster  extended  on  its  back  its  natural  length"? 

How  much  more  reasonable  would  it  be  to  relieve  carriers 
of  such  extreme  impositions,  as  long  as  they  are  not  oonniv* 
ing  with  law-breakers,  and  to  leave  the  work  of  discovering 
such  infractions  of  the  laws  to  fish  and  game  wardens  and 
other  ofificial  detectives.     The  judge  in  his  charge  in  this  case 
said:  "  It  is  true,  as  claimed  by  the  attorney  for  the  respond- 
ent, that  if  a  package  is  offered  to  a  carrier  for  transporta- 
tion, he  is  not  compelled  by  law  to  break  open  the  package 
for  the  purpose  of  ascertaining  wliether  or  not  it  contains  con- 
traband goods.     A  law  requiring  such  strictness  of  examina- 
tion would  be  an  interference  with  the  rights  of  shippers  that 
would  not  be  tolerated."     Why  do  not  these  remarks  apply 
here  exactly?   Why  is  not  this  a  case  where  the  argument  of 
intolerable  inconvenience  applies  as  forcibly  as  in  any  other? 
The  aim  of  the  law  is  to  attain  only  reasonable  and  practical 
results  in  all  matters  where  public  interests  are  concerned. 
If  the  respondents  did  not  know,  or  have  reason  to  believe 
that  the  packages  contained  short  lobsters,  they  were  not 
under  any  obligation  to  explore  and  hunt  as  a  detective 
would,  to  see  if  they  might  not  perchance  obtain  such  knowl- 
edge.   Their  possession  was  excusable,  at  least. 

^^'  An  appeal  in  behalf  of  the  government  is  made  to  the 
doctrine  of  the  courts  that  for  some  statutory  offenses  a  per* 
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son  may  be  held  even  though  he  be  ignorant  of  the  facte 
which  constituted  his  offense.  That  principle  is  applied  only 
in  minor  offenses  upon  some  ground  of  public  policy  for  the 
protection  of  society  against  abuses  which  cannot  be  prevented 
under  any  more  liberal  rule.  But  public  policy  requires  the 
application  of  no  such  rigorous  rule  here,  where  an  express 
carrier  and  his  cartman  could  each  be  punished,  if  punished 
at  all,  in  the  sum  of  nineteen  hundred  and  twenty-four  dol- 
lars, for  having  in  possession  for  from  five  to  fifteen  minutes 
a  property  for  the  carriage  of  which  the  company  would  have 
received  the  sum  of  only  six  dollars.  We  do  not  think  that 
the  facts  of  the  case  present  a  very  meritorious  complaint 
against  the  respondents  in  any  view  of  the  law. 

The  authorities  on  this  question  are  few,  for  the  reason 
that  hitherto  extreme  notions  on  the  subject  have  not  pre- 
vailed. The  case  of  Bennett  v.  American  Express  Co,^  83  Me. 
236,  23  Am.  St.  Rep.  774,  is  certainly  in  the  direct  line  of  the 
doctrine  which  we  adopt  in  the  present  case.  In  the  Nitro^ 
Glycerine  Case^  15  Wall.  524,  it  was  held  that  no  liability 
rests  on  a  common  carrier  for  injuries  caused  by  dangerous 
explosives  loaded  on  his  ship,  neither  he  nor  his  agent  know 
ing  or  having  reasonable  cause  to  believe  that  the  materials 
were  hazardous  merchandise.  In  the  opinion  the  pending 
question  is  quite  elaborately  discussed  on  authority  and  prin- 
ciple. The  doctrine  of  that  case  was  followed  in  State  v. 
Ooss,  59  Vt.  266,  59  Am.  Rep.  706,  where  the  agent  of  an 
express  company  was  complained  of  for  selling  intoxicating 
liquors,  because  he  received  packages  of  liquors  and  delivered 
them  and  received  money  therefor  for  the  shipper,  the  sale 
taking  place  at  the  date  of  such  delivery.  The  court  decided 
that  the  respondent  could  not  be  held  unless  he  knew  or  had 
good  reason  to  believe  that  the  packages  delivered  by  him 
contained  intoxicating  liquors.  And  the  court,  in  closing  its 
discussion  in  that  case,  says:  **If,  then,  in  the  absence  of 
suspicious  appearances  and  circumstances,  an  express  carrier 
is  neither  bound  to  know  nor  authorized  to  find  out,  as  a  con* 
dition  of  receiving  it,  ^^^  what  a  package  contains  that  is 
ofi'ered  him  for  carriage,  it  would  be  strange  to  hold  him 
guilty  of  a  criminal  offense  because  of  the  character  of  its 
contents;  for  in  such  case  he  is  bound  to  carry,  and  is  liable 
if  he  does  not;  and  the  law  will  not  compel  a  man  to  act^ 
and  then  punish  him  for  acting.'' 

Exceptions  sustained. 
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-  Gaui  Laws— Violatiok  ov  bt  Cabbiuul— The  legislature  may  enact  ft 
etataie  makinf^  it  unlawful  for  any  carrier  to  transport  game  killed  in  the 
ekate^  knowing  the  same  to  hare  been  sold,  or  knowing  that  it  is  to  be  sold 
4ir  offered  for  sale;  and  any  carrier  transporting  game  in  violation  of  such 
etatnte  will  be  amenable  to  the  penalty  prescribed  thereby:  Ameriean  3»» 
^ren  Co,  r.  People^  133  III.  649;  23  Am.  St.  Rep.  641.  A  statute  imposing 
a  penalty  npon  any  person  killing,  destroying,  or  having  in  his  possession 
-between  the  first  days  of  October  and  January  more  than  one  moose,  two 
caribou,  or  three  deer,  does  not  prohibit  common  carriers  from  hsTing 
more  than  three  deer  in  their  possession  between  said  days  for  the  pnrpoeo 
of  traasportation:  BenneU  v.  American  Bxpresa  Co^  83  Me.  236;  23  Am.  St^ 
ReD.77i. 


Hall  v.  Green. 

[87  Mains,  122.] 

DiTOKCS — DUTT  OF  FaTHSB  TO  SUPPORT  CHILD  AWARDED  TO  MOTHRB.— 

A  decree  of  divorce  granted  to  a  wife,  committing  to  her  the  oare  and 
enatody  of  her  minor  child,  entirely  relieves  the  father  from  any  legal 
obligation  to  support  the  child,  except  such  as  may  be  imposed  upon 
him  by  the  original  or  any  sabsequent  decree  in  the  divorce  proceedings. 
DiTOROR— Duty  or  Fathrb  to  Support  Child. — A  wife  who  is  granted  a 
divorce  and  the  custody  and  oare  of  her  minor  child  cannot  maintain 
sui  independent  action  against  the  father  for  the  support  of  the  child 
thereafter,  if  the  decree  of  divorce  is  silent  as  to  any  allowance  for  the 
support  ot  such  child. 

r.  P.  Pierce  and  H,  E,  Hall^  for  the  plaintiff. 
J.  B.  Peaksy  for  the  defendant. 

m 

**■  Peters,  C.  J.  The  plaintiff  is  the  husband  of  a  former 
wife  of  the  defendant,  and  has  been  supporting  in  his  family 
a  daughter  of  his  wife  by  her  forxner  husband  (the  defend- 
ant), the  wife  having  obtained  a  divorce  from  the  latter  for 
his  fault  By  the  decree  of  divorce  the  custody  of  such 
ininor  child  was  committed  to  the  mother.  The  plaintiff  now 
claims  to  recover  in  this  action  for  the  child's  support,  for  a 
period  from  1884  to  1893,  the  sum  of  nearly  thirteen  hundred 
dollars.  No  express  agreement  is  pretended,  and  only  such 
an  implied  agreement  as  can  legally  result  from  the  relations 
of  the  parties. 

We  are  of  the  opinion  that  the  action  cannot  be  main- 
tained. We  think  that  when  a  divorce  is  granted  to  a  wife, 
and  as  a  consequence  of  it  she  has  committed  to  her  the  care 
and  custody  of  her  minor  child,  it  follows  that  the  father  be- 
isomes  entirely  absolved  from  the  common-law  obligation 
which  previously  rested  upon  him  to  support  such  child; 
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and  that  the  only  obligation  of  the  kind  afterward  resting- 
upon  himcon&ists  in  such  terms  and  conditionSfia  respect  U> 
Alimony  and  allowances,  as  ^^^  the  court  may  impose  oi> 
bim  in  the  decree  of  divorce,  or  in  some  subsequent  decree  ia 
the  same  proceeding. 

Mr.  Bishop,  in  his  treatise  on  Marriage  and  Divorce,  whicb 
contains  a  discussion  of  this  question  and  of  the  authorities 
touching  it,  expresses  our  views  in  the  following  statementr 
*'It  seems  to  be  a  principle  of  the  unwritten  law  that  the 
right  to  the  services  of  the  children  and  the  obligation  U> 
maintain  them  go  together.  The  consequence  of  which  would 
be,  that,  if  the  assignment  of  the  custody  to  the  mother 
goes  to  the  extent  of  depriving  the  father  of  his  title  to  the 
services  of  the  children,  he  cannot  be  compelled  to  maintain 
tbem  otherwise  than  in  pursuance  of  some  statutory  regula- 
tion. When  the  court  granting  the  divorce  and  assigning  the 
custody  to  the  wife  makes,  under  the  authority  of  the  siat^ 
ute,  provision  for  their  support  out  of  the  husband's  estate, 
he  would  seem,  upon  principles  already  mentioned,  to  be  re* 
lieved  from  all  further  obligation":  2  Bishop  on  Marriage 
and  Divorce,  6th  ed.,  sec.  557. 

And  we  have  no  doubt  that  the  same  exoneration  from 
common-law  liabilities  and  remedies  follows  when  the  court 
awards  the  custody  of  the  child  to  the  mother,  but  is  silent 
in  its  decree  on  the  question  of  allowances  for  the  support  of 
the  children  or  for  herself. 

The  implication  of  the  decree  in  such  case  is  that  the  wife 
voluntarily  assumed  the  burden  of  supporting  the  children* 
or  that  there  was  some  other  special  reason  for  the  omission. 
It  is  well  known  that  the  record  does  not  tell  the  whole  story 
of  many  divorce  cases.  It  is  a  common  thing  for  parties  to 
arrange  matters  of  alimony  and  allowances  among  themselves 
before  the  cause  is  heard  by  the  court.  And  the  court  per- 
mits such  settlements:  Burnett  v.  Paine,  62  Me.  122.  And 
allowances  to  the  wife  for  herself,  and  allowances  to  her  for 
the  support  of  her  children,  are  usually  included  in  one  sum. 
And  then  the  wife  very  often  relinquishes  all  claim  for  either 
alimony  or  allowance  for  the  support  of  her  children,  in  order 
to  remove  opposition  by  her  husband  to  her  divorce. 

We  have  very  little  doubt  that  there  was  something  behind 
the  record  in  the  decree  of  divorce  put  in  evidence  here. 
The  ^^^  libel  alleges  instances  of  extreme  cruelty,  and  praya 
for  allowances  for  tljc  wife  and  child.    The  defendant  wat 
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personally  notified,  but  did  not  appear.  And  still,  costs  were 
not  granted,  nor  any  sums  of  any  kind  allowed.  The  infer* 
enoe  is  quite  irresistible  that  the  divorce  was  procured  by 
some  arrangement  of  the  parties.  And  the  inference  is  made 
stronger  by  the  fact  that  the  lihel  alleges  that  the  respondent 
was  posFessed  of  real  estate  in  Rockland  and  personal  prop* 
crty  in  Boston. 

Although  a  husband  loses  the  services  of  his  divorced  wife 
and  the  earnings  of  their  children,  still  he  is  not  altogether 
relieved  from  the  legal  duty  of  assisting,  according  to  circum* 
stances,  in  the  support  of  either  the  wife  or  children.  The 
common-law  obligation  no  longer  exists,  but  a  statutory  obli* 
gation  is  substituted  in  its  place.  The  burden  of  such  sup* 
port  falls  on  the  wife  in  the  first  instance.  But  the  husband 
may  be  compelled  at  any  time  to  assist  her.  There  is  noth* 
ing  inconsistent  in  an  application  by  her  in  subsequent  pro* 
ceedings  in  the  original  cause  of  the  divorce  for  an  allowance 
for  the  support  of  children,  if  she  has  not  had  any,  or  for  an 
additional  allowance  if  she  has.  The  statute  so  declares,  and 
the  court  has  so  held:  Harvey  v.  Lane^  66  Me.  536. 

In  this  way  all  the  equities  of  the  parties  can  best  be  con- 
sidered and  all  their  rights  upheld.  It  would  be  unjust  to- 
allow  both  a  common-law  remedy  and  the  statutory  remedy 
to  exist  at  the  same  time,  and  it  would  operate  too  severely 
on  a  husband  for  him  to  be  constantly  exposed  to  action  by 
his  divorced  wife  and  also  by  strangers  to  recover  of  him  sums 
expended  by  them  for  the  support  of  his  children,  over  whom 
he  is  not  allowed  to  exercise  any  control.  Especially  would 
such  a  rule  operate  vexatiously  when  all  such  claims  can  be 
considered  and  adjusted  on  either  legal  or  equitable  grounda 
in  one,  and  that  an  already  existing  proceeding. 

We  regard  the  case  of  Oilley  v.  Gilley^  79  Me.  292,  1  Am* 
8t.  Rep.  807,  as  virtually  establishing  the  law  of  the  present 
case.  It  was  there  held  that  a  wife  could  maintain  an  action 
against  a  husband,  from  whom  she  had  been  divorced  for  his 
fault,  for  the  expense  of  supporting  their  minor  children  in 
her  possession,  but  only  ^**  expressly  so  held  because  she 
did  not  have  the  legal  custody  of  the  children.  And  we  con- 
sider that  the  doctrine  adopted  by  us  in  this  discussion  ia 
sustained  by  the  weight  of  the  adjudged  cases  generally,  al- 
though there  are  some  authorities  of  a  very  positive  character 
the  other  way.  We  have  no  doubt,  at  any  rate,  that  our  own 
policy  is  the  better  one  on  the  questions  here  presented*. 
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There  can  be  no  more  significant  evidence  of  it  than  the  fact 
•that  no  such  action  as  the  present  has  ever,  until  now,  been 
before  the  court  in  this  state.  The  same  question  came  before 
•the  Massachusetts  court  in  the  case  of  Brow  v.  Brightman, 
136  Mass.  187,  and  was  there  determined  adversely  to  the 
plaintiff. 

Judgment  for  defendant. 

DivoROB— Decrbb  Awarding  Custodt  or  Child  to  Mothbr — Liabil- 
IT7  or  Father  for  Sopport— If  a  decree  of  divorce  is  granted  either 
parent  without  provision  for  the  castody  of  the  children  of  the  marriaf^Op 
"the  parental  relation  between  the  parties  and  their  children  is  not  changed 
•nor  affected  thereby,  and  the  father  remains  liable  for  their  support  daring 
their  minority.  This  rule  is  based  on  the  principle  that  he  is  entitled  to 
the  services  and  earnings,  and  liable  for  the  support  of  his  children  daring 
their  minority,  independent  of  any  statute  or  decree  of  court:  Oilley  v. 
Oilley,  79  Me.  292;  1  Am.  St.  Rep.  307.  When  the  decree  divorcing  the 
parties  awards  the  custody  of  the  children  to  the  mother,  but  is  silent  as  to 
-any  provision  for  their  maintenance  or  support,  a  different  and  much  more 
diflScult  question  is  presented  to  the  court  when  it  is  asked  to  hold  the  father 
liable  in  a  separate  action  for  necessaries  furnished  the  children  by  the  di- 
Torced  wife  or  a  third  person.  Upon  this  problem  the  courts  of  last  resort 
are  unable  to  agree,  and  are  so  evenly  balanced  on  each  side  of  the  question 
that  no  positive  rule  can  be  deduced  from  the  adjudged  cases.  One  line  of 
authorities  stoutly  maintains  that  a  father  is  not  liable  in  an  action,  sepa« 
rate  from  the  divorce  proceedings,  for  the  support  of  his  minor  child,  after 
its  custody  has  been  given  to  the  mother  by  a  decree  of  divorce.  Another 
line  of  cases  positively  asserts  that,  if  a  decree  of  divorce  awards  the  oos* 
tody  of  the  infant  children  of  the  marriage  to  the  mother,  either  temporarily 
or  permanently,  without  making  any  provision  for  their  future  support,  the 
father  is  not  thereby  relieved  of  the  legal  obligation  to  provide  for  their 
maintenance  during  their  minority,  and  if  the  mother  or  a  third  person 
'thereafter  maintains  them,  or  makes  reasonable  and  proper  advances  for 
"their  support,  such  mother  or  third  person  may  maintain  an  action,  inde* 
|>endent  of  the  divorce  proceedings,  and  recover  from  the  father  for  the 
necessaries  thus  furnished  them:  Pretzinger  v.  Pretzinger,  45  Ohio  St  452;  4 
Am.  St.  Rep.  542;  Courtright  v.  CourfrigJU,  40  Mich.  633;  PUuter  v.  PlatUr^ 
47  HI.  290;  HoU  ▼.  Holt,  42  Ark.  495;  Maddox  v.  PcUterwn,  80  Ga.  719; 
Thomas  v.  Thomas,  41  Wis.  229;  StanUm  v.  WiUnoii,  3  Day,  37;  3  Am.  Dec 
255;  Coiols  v.  Cowls,  3  Gil  in.  435;  44  Am.  Dec.  708;  BuckminsUr  ▼.  Buck" 
miwUer,  38  Vt  248;  88  Am.  Dec.  652;  Conn  ▼.  Conn,  57  lud.  323;  Welch*9 
Appeal,  43  Conn.  342.  A  statute  providing  that,  upon  the  di&solution  of 
a  marriage  by  divorce,  the  divorced  parents  of  a  minor  child,  in  need  of 
-maintenance,  shall  maintain  it  according  to  their  respective  abilities,  gov- 
■orned  the  ruling  in  this  last  case.  In  Plaster  v.  Plaster,  47  III.  290,  the  rule, 
JM  sustained  by  the  authorities  above  cited,  is  stated  to  be  that  a  decree 
dissolving  the  marriage  relation  and  giving  the  custody  of  the  children  to 
the  mother,  and  allowing  a  gross  sum  to  her  as  alimony,  does  not  impair 
the  obligation  of  the  father  to  support  them,  and  he  is  thereafter  bound 
to  provide  a  reasonable  and  proper  support  for  them  during  their  minority, 
ratcording  to  their  age,  ability,  and  eircuiustauoos.  and  hia  own  meanib 
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B.«  is  bound  to  provide  neoeasariM  only,  including  proyision  for  their 
education,  bnt  be  cannot  be  charged  with  their  tnition  when  a  free  ■ohool 
u  fticeeesible  to  them.     In  estimating  what  is  a  reaeonable  and  proper  snp« 
port  for  inch  children,  their  eamiuge  should  be  conetdered,  and  deducted 
itwa  ihe  gross  sum  adjudged  necessary,  for  the  father  is  not  bound  to  sup- 
port them  in  uUeuess.     The  cases  maintaining  this  doctrine  apply  the  rule, 
no   matter  under  what   circumstances    the  custody  of    the  children    ia 
awarded.    The  fact  that  the  father  is  unfit  to  retain  their  custody  does  not 
constitute  a  controlling  element.     Tlie  rule  and  the  reasons  therefor  were 
thus  stated  in  PrMnger  y,  Prettlmjer,  45  Ohio  St.  452;  4  Am.  St.  Rep.  542: 
''The  duty  of  the  father  to  provide  reasonably  for  the  maintenance  of  his 
minor  children,  if  he  be  of  ability,  is  a  principle  of  natural  law;  and  he  ia 
under  obligation  to  support  them,  not  only  by  the  laws  of  nature,  but  by  the 
laws  of  the  land.     This  natural  duty  is  not  to  be  evaded  by  the  husband** 
ao  conducting  himself  as  to  render  it  necessary  to  dissolve  the  bonds  of  mat- 
rimony, and  give  to  the  mother  the  custody  and  care  of  the  infant  oflEspring. 
It  ia  not  the  policy  of  the  law  to  deprive  children  of  their  rights  on  account 
of  the  dissensions  of  their  parents,  to  which  they  are  not  parties;  or  to  en- 
able the  father  to  convert  his  own  misconduct  into  a  shield  against  parental 
liability.    The  divorce  may  deprive  him  of  the  custody  and  services  of  hit 
children  and  of  the  rights  of  guardianship  against  his  will;  but  if,  by  the 
judgment  of  the  court,  and  upon  competent  and  sufficient  evidence,  he  ia 
found  to  be  an  unfit  person  to  exercise  parental  control,  while  the  mother 
is  in  all  respects  the  proper  person  to  be  clothed  with  such  authority,  he 
cannot  justly  complain.     It  is  urged  that  the  father  is  released  from  obliga- 
tion  to  maintain  his  infant  children,  when  deprived  of  their  society  and  serv* 
ices  against  his  will.     But  if  voluntary  misconduct  on  his  own  part  leads  to 
the  deprivation,  he  is  himself  responsible,  and  not  the  court  which  inter- 
-  Tenes  for  the  protection  of  hia  children.     And  if  the  father,  as  against  a 
atranger,  cannot  escape  liability  for  necessaries  furnished  to  his  minor  chil- 
dren, though  remaining  with  their  mother  after  the  divorce,  the  mother  will 
not  be  barred  of  an  action  againat  her  former  husband  for  the  expense  of 
maintaining  the  children.     After  a  dissolution  of  the  marriage  relation  by 
divorce,  the  parties  are  henceforth  single  persons,  to  all  intents  and  purposes. 
All  marital  duties  and  obligations  to  each  other  are  at  an  end,  and  they  be- 
come as  strangers  to  each  other.     Upon  ihe  establishment  of  such  new  rela 
tions,  a  promise  may  be  implied  on  the  part  of  the  father  to  pay  the  mother,  as 
well  as  a  third  person  who  has  supplied  the  necessary  wants  of  his  infant 
child. 

"  It  is  contended  that  the  defendant  should  have  sought  her  remedy  in 
the  original  divorce  suit  by  a  modification  of  the  decree.  It  is  doubtless 
recognised  as  the  general  doctrine  that  the  court  may,  upon  application 
made  in  the  same  cause,  modify  its  decree  as  to  alimony,  from  time  to  time, 
oo  any  change  in  the  condition  of  the  parties,  as  justice  may  require.  And 
such  modification  may  be  obtained  by  an  original  petition  upon  proper  alie* 
gationa:  Olney  v.  WaU9^  43  Ohio  St.  499.  But,  as  we  have  already  seen, 
the  expense  of  maintaining  her  minor  child  was  not  included  in  the  judgment 
allowing  alimony  to  the  defendant  in  error. 

*'  Owing,  it  may  l>e,  to  the  father's  insolvency,  the  enforcement  of  his  obli- 
gation to  provide  necessaries  for  his  child  was  left  to  the  future,  as  his  in- 
debtedness might  be  incurred  by  the  furnishing  of  such  necessaries  by  others, 
er  as  bis  pecuniary  condition  might  improve.  But  while  in  the  decree  no 
order  was  made  foi  the  ehfld's  maintenance,  the  father  could  not  avoid  lia- 
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bflity  for  his  reaaonabU  support  beeanss  an  action  against  Mm  for 
lies  had  been  oommenoed  in  another  tribunal,  or  beoaose  of  his  remoTal  inta 
another  connty.  The  natnral  obligation  resting  npon  him  in  the  forum  of 
diTorce  woald  not  beoome  lifeless  because  its  enforcement  was  not  sought 
in  the  jurisdiction  in  which  the  divorce  was  granted  ":  Pretzinger  t.  PrH* 
winger,  45  Ohio  St.  452;  4  Am.  St.  Rep.  542. 

On  the  other  hand,  an  equally  long  and  respectable  line  of  authortiie* 
holds  that  the  awarding  to  the  mother  of  the  custody  of  her  minor  child, 
without  provision  for  its  support,  on  decreeing  her  a  divorce  from  the  father, 
deprives  him  of  all  right  to  the  services  of  the  child,  and  oonsequently  freea 
him  from  all  liability  to  the  mother  or  a  third  person  furnishing  necessariea 
at  her  request,  for  the  care,  support,  and  maintenance  of  the  child.  Such 
mother  or  third  person  furnishing  necessaries  to  a  child  without  a  contract^ 
express  or  implied,  has  no  right  to  recover  of  the  father  by  independent 
action.  The  remedy  to  secure  such  provision  for  the  support  of  the  child  as 
the  father  may  have  the  ability  to  furnish  is  under  a  decree  as  part  of  tho 
divorce  proceedings  made  at  the  time  the  original  decree  is  rendered,  or  by 
subsequent  supplemental  decree  rendered  as  a  part  of  such  proceedings: 
Hwtband  v.  Husband,  67  Ind.  583;  33  Am.  Rep.  107;  Brow  v.  Brightman^ 
136  Mass.  187;  FUler  v.  Filler,  33  Pa.  St.  50;  Finch  ▼.  F^neh,  22  Conn.  411, 
overruling  Stanton  v.  WilUon,  3  Day,  37;  3  Am.  Dec  255;  Hancock  v.  Mer» 
rkk,  10  Gush.  41;  Rarwey  v.  Ramsey,  121  Ind.  215;  Johnson  v.  Onsted,  74 
Mich.  437;  Johnwn  v.  Jofimon,  3d  III.  App.  152;  BurrUt  ▼.  BurriU,  29  Barb. 
124;  Reid  v.  Reid,  74  Iowa,  681;  Chandler  v.  Dye,  37  Kan.  765.  In  Brow  ▼• 
BrigfUman,  136  Mass.  187-189,  the  supreme  judicial  court  said:  "  By  the 
decree  of  this  court  upon  the  libel  for  divorce,  the  care  and  custody  of  his 
child  were  taken  from  the  defendant  and  given  to  the  wife.  With  this 
decree  in  force  he  had  no  right  either  to  take  the  child  and  support  it  him- 
self, or  to  employ  any  one  else  to  support  it,  without  the  mother's  consent. 
The  wife  had  no  authority  to  bind  the  defendant  by  a  contract  for  the  sup- 
port of  the  child,  and  no  contract  can  be  implied  upon  which  the  plaintiff  can 
recover  in  this  action.  The  remedy  to  secure  such  provision  for  the  support 
of  the  child  as  the  defendant  might  have  the  ability  to  furnish,  was  under 
a  decree  of  this  court  which  it  had  ample  authority  to  make  in  the  proceed* 
ings  before  it  either  as  a  part  of  the  original  decree  or  at  any  subsequent 
time."  In  HuOxind  v.  Htuband,  67  Ind.  583-585,  33  Am.  Rep.  107,  the 
court  used  this  language:  "  The  action  for  divorce  was  one  in  which  the 
plaintiff  might,  if  her  case  warranted  it,  and  should  have  obtained  a  provi- 
sion for  the  support  of  the  child;  but,  having  taken  her  decree  for  divorce 
and  the  custody  of  the  child  without  any  provision  for  its  support,  she 
took  upon  herself  the  burden  of  its  support  without  such  provision,  and 
cannot  now  maintain  an  action  for  such  support.  She  is  estopped  by  the 
record  to  claim  now  what  she  should  have  secured,  if  entitled  to  it,  in  iho 
action  for  divorce."  Again,  in  Johnson  ▼.  Johnson,  36  HI.  App.  152-155, 
the  court  said  that,  *'  the  wife,  by  asking  and  assuming  the  care  and  custody 
of  the  child,  assumed  the  duty  and  obligation  of  its  support.  By  accepting 
the  provisions  made  for  her  by  the  decree,  that  amount  included  all  she  was 
entitled  to  from  her  husband.  She  having  asked  for  and  received  the  care 
and  custody  of  the  child,  she  is  bound  for  its  support.** 

The  award  of  the  care  and  custody  of  the  child  to  the  mother  is  presumed 
to  carry  with  it  the  obligation  to  support,  or  at  least  to  relieve  the  father 
from  the  obligation  to  furnish  such  support  npon  the  call  of  the  mothers 
BwmU  V.  BmriU,  29  Bark  124.    One  case  goes  so  far  as  to  bold  that  after  a 
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decree  of  diToree^  either  with  or  without  an  order  for  the  eastody  of  the  chfl* 
dren,  there  is  no  implied  obligation  on  the  part  of  the  father  to  pay  for  rap- 
port Tolnntarily  famished  by  the  mother  to  the  children,  while  she  asserte 
and  maintains  the  right  to  their  custody,  society,  and  services,  unless  the 
lather  has  in  some  way  manifested  his  purpose  to  abandon  them,  or  hae 
refoeed  to  take  them  into  his  custody  and  properly  support  them:  Ramseif 
▼.  i?afiiJiey,  121  Ind.  215.  This  case,  however,  so  far  as  it  relieves  the 
father  from  any  liability  for  the  further  support  of  his  child,  not  assigned 
to  the  custody  of  any  one  in  the  divorce  proceedings,  is  believed  to  be  con« 
trary  to  principle  and  the  weight  of  autiiority  as  shown  by  the  principal 


If  a  divorced  woman  to  whom  the  care,  management,  and  maintenance 
of  her  child  is  decreed,  without  any  provision  for  its  rapport,  retnarries,  and 
her  second  husband  takes  the  child  to  his  home  and  cares  for  it  with  knowl- 
adge  of  the  provisions  of  the  decree,  without  demanding  pay  of  the  father, 
irho  resides  in  the  vicinity,  for  the  keeping  of  the  child,  and  without  any 
agreement  regarding  its  support,  the  father  is  not  liable  therefor,  nor  can 
the  divorced  wife  make  any  contract  with  her  second  husband  which  binds 
the  father  for  the  support  of  the  child  without  his  consent:  Jchnwn  v.  Ontted, 
74  Mich.  437. 

By  virtue  of  statutory  provisions  in  most  of  the  states  the  coart  is  author- 
ised, on  granting  a  divorce,  to  determine  who  shall  have  the  custody  of  the 
children,  and  if  it  awards  them  to  the  mother,  also  to  award  an  allowance 
from  ilie  father  to  her  for  their  support,  and  to  change  it  from  time  to  time» 
Henoe,  the  court  may  make  provision  for  the  support  of  the  children  of  the 
marriage  out  of  the  property  of  the  father  as  a  part  of  the  original  decree  of 
divorce  awarding  their  custody  to  the  mother,  and  may  change  it  from  time 
to  time  upon  a  showing  of  changed  conditions  of  the  parties  or  their  chil- 
dren, or  if  the  decree  which  grants  the  custody  of  the  minor  children  to  the 
mother  is  silent  as  to  any  provision  for  their  support,  the  mother  may  by 
smbsequent  motion  in  the  same  proceedings  obtain  an  order  of  court  com- 
pelling the  father  to  provide  her  with  means  with  which  to  support  his  chil- 
dren of  that  marriage  upon  showing  his  ability  to  do  so:  Wilson  v.  Wilson, 
45  Oal.  399;  Call  v.  Call,  65  Me.  407;  Harvey  v.  Lane,  66  Me.  536;  Cox  v. 
Cox,  25  Ind.  303;  Huehnnd  v.  Husband,  67  Ind.  583;  33  Am.  Rep.  107; 
Brow  V.  Bnghtman,  136  Maas.  187;  King  v.  Miller,  10  Wash.  274;  Erken^ 
hraeh  v.  Erkenbrach,  96  N.  Y.  456;  Cfualer  v.  Chester,  17  Mo.  Spp.  657.  It  has 
been  held  that  the  court  may,  upon  the  petition  of  the  divorced  wife,  make 
an  order  of  allowance  nut  of  the  father  for  the  past  as  well  as  the  future 
support  of  their  child  awarded  to  the  mother  by  the  original  decree;  nor 
is.  the  power  of  the  court  to  order  an  allowance  for  the  future  support  of 
th3  child  affected  by  a  stipulation  of  the  parties,  made  at  the  time  tliat  the 
divorce  is  granted,  that  a  certain  sum  received  by  the  mother  from  the 
father  shall  be  in  full  for  her  allowance  for  the  support  of  the  child:  Wilson 
▼•  Wihon,  45  CaL  399.  The  power  of  the  court  to  make  an  order  for  an  al- 
lowance for  the  past  support  of  the  child  was  denied  in  Cliester  v.  Chester, 
17  Mo.  App.  657.  It  has  also  been  maintained  that  a  decree  of  divorce 
awarding  the  custody  of  a  minor  child  to  the  mother,  and  a  certain  sum  to 
her  as  alimony,  is  conclusive  so  long  as  the  situation  of  the  parties  remains 
unchanged,  and  the  mother  cannot  maintain  a  supplemental  proceeding  to 
recover  an  additional  sum  for  the  support  of  the  child  without  alleging  and 
showing  such  change  in  the  circumstances  of  the  parties  as  would  make  an 
additional  order  expedient:  Beid  v.  Beid,  74  Iowa,  681. 
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BbIGGS   V.    HUNTON. 

[87  Uaikk,  14ft.] 

OOBTRAon— Warhartt  or  Fitni»s.— There  is  oo  impliecl  wamatj  Ib  • 
coutraot  for  the  service  of  a  stallion  for  breeding  that  the  nnimml  i» 
free  from  disease  that  may  be  transmitted  to  offspring. 

PoLiOB  Power. — The  use  of  private  property  for  a  private  purpose^  not 
deleterious  to  public  health  or  welfare,  so  as  to  come  within  propor 
police  regulation,  may  be  enjoyed  free  from  legislative  controL 

Balks. — The  Price  orSBRViCB  of  a  Stallion  for  breeding  purposes  may 
be  recovered  if  the  animal  has  not  been  advertised  or  held  out  for  pub- 
lic use,  although  he  has  not  been  registered  as  required  by  statute. 

0.  C  Wing,  for  the  plaintiffs. 

A.  R.  Savage  and  H.  W.  Oakes,  for  the  defendant. 

**®  Haskell,  J.    Two  questions  are  presented: 

1.  Does  a  contract  for  the  service  of  a  stallion  for  breeding 
contain  an  implied  warranty  that  the  animal  is  free  from  dis- 
ease that  may  be  transmitted  to  offspring?  The  element  of 
deceit  that  might  result  from  the  concealment  of  disease 
known  to  the  owner  of  the  animal  must  be  eliminated  from 
the  consideration  of  this  question,  as  that  element  might  be 
cause  for  a  remedy  differing  from  that  sought  here.  It  does 
not  pertain  to  this  case. 

**•  In  the  sale  of  chattels  by  the  manufacturer,  for  spe- 
cific uses,  an  implied  warranty  arises  that  the  article  is  fit 
for  the  use  intended:  Downing  v.  Dearborn^  77  Me.  457. 

In  the  sale  of  chattels,  without  express  warranty  of  qual« 
ity  and  without  fraud,  caveat  emptor  applies,  and  no  warranty 
is  implied  by  law:  Kingsbury  v.  Taylor,  29  Me.  508;  50  Am. 
Dec.  607;  Winsor  v.  Lombard,  18  Pick.  57;  Mixer  v.  Cobum^ 
11  Met.  559:  45  Am.  Dec.  230;  French  v.  Vining,  102  Mass. 
132;  8  Am.  Rep.  440;  Howard  v.  Emerson,  110  Mass.  320;  14 
Am.  Rep.  608.  If,  however,  the  sale  be  by  description,  without 
opportunity  for  inspection,  the  article  must  not  only  meet  the 
description,butbe6alableormarketable,of  the  kind  described. 
Said  Lord  Ellenborough:  *^The  purchaser  cannot  be  supposed 
to  buy  goods  to  lay  them  on  the  dunghill":  Gardiner  v.  Gray^ 
4  Camp.  144;   Warner  v.  Arctic  Ice  Co,^  74  Me.  475. 

In  the  sale  of  provisions  other  than  to  the  consumer,  it 
seems  settled  that  the  rule  of  caveat  emptor  applies:  Howard 
V.  Emerson,  110  Mass.  320;  14  Am.  Rep.  608;  Giroux  v.  Sled- 
man,  145  Mass.  439;  1  Am.  St.  Rep.  472;  Moses  ▼.  Mead,  1 
Denio,  378;  43  Am.  Dec.  676;  Humphreys  v.  Comline,  8  Black£ 
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516;  Ryder  ▼•  Neitge^  21  Minn.  70.  Bat  some  authorities  ex- 
cept sales  of  provisions  to  the  consumer  for  domestic  use 
from  the  rale:  Van  Bracklin  ▼.  Fonda^  12  Johns.  468;  7  Am. 
Dec.  339;  Hoover  v.  Peters,  18  Mich.  51;  Sinclair  ▼.  Hatha* 
twy,  57  Mich.  60;  58  Am.  Rep.  827;  Copas  v.  Angh-Ameri'- 
can  Provision  Co,,  73  Mich.  541.  Other  cases  are  sometimes 
cited  to  the  same  point,  but  in  these  the  defect  was  known, 
as  it  was  in  the  leading  case,  Van  Bracklin  ▼.  Fonda^  12 
Johns.  468;  7  Am.  Dec.  839. 

In  the  case  at  bar,  the  owner  sold  the  services  of  his  stal- 
lion for  breeding  purposes.  Had  he  known  the  stallion  to  have 
been  diseased,  and  concealed  the  fact,  it  would  have  been 
fraud.  Not  knowing  this,  upon  what  ground,  or  from  what 
principle  of  law,  can  warranty  be  implied?  Why  not  apply 
the  rule  of  caveat  emptor?  The  purchaser  had  the  same  field 
of  inquiry  open  to  him  as  the  seller. 

In  Kingsbury  v.  Taylor,  29  Me.  508,  50  Am.  Dec.  607,  win* 
ter  rye  was  innocently  sold  for  seed  spring- rye,  whereby  the 
purchaser  lost  his  crop,  and  the  court  held  no  deceit,  and  in 
effect  Fay  there  was  no  warranty  implied. 

**•  In  Winsor  v.  Lombard,  18  Pick.  57,  mackerel  were  sold 
as  No.  1  and  No.  2;  held,  no  warranty  that  they  were  not  No. 
3  in  quality.  In  Howard  v.  Emerson,  110  Mass.  320,  14  Am. 
Rep.  608,  a  cow  was  sold  by  a  farmer  to  retail  butchers,  and 
it  was  held  that  there  was  no  implied  warranty  that  she  was 
fit  for  food.  In  Giroux  v.  Stedman,  145  Mass.  439,  1  Am.  8t 
Rep.  472,  a  farmer  killed  a  hog  and  sold  the  flesh,  knowing 
that  the  purchaser  intended  to  eat  it,  and  the  court  said  there 
was  no  warranty  that  it  was  fit  for  food. 

If  a  warranty  is  to  be  implied  in  the  case  at  bar,  it  must 
arise  from  the  principle  of  sale  for  specific  use.  There  was 
no  sale  of  a  chattel,  but  the  sale  of  the  use  of  a  chattel.  No 
authority  has  been  cited  that  any  implied  warranty  arises 
from  the  contract  of  letting  that  the  thing  let  is  fit  for  the 
Qse  intended  where  the  selection  is  made  by  the  lessee. 

In  Deming  v.  Foster,  42  N.  H.  165,  a  particular  yoke  of  oxen 
were  sold  to  work  on  a  farm,  and  the  court  held  there  was  no 
implied  warranty  of  their  fitness.  The  court  illustrates  by 
quoting  from  Keaies  v.  Cadogan,  10  Com.  B.  591,  2  Bng.  L. 
ft  Eq.  320,  and  shows  the  difference  between:  *'Sell  me  a 
horse  fit  to  carry  me,"  and  '*  Sell  me  that  gray  horse  to  ride." 
In  the  case  at  bar,  the  plaintiff  did  not  sell  the  service  of  a 
stallion  fit  to  beget  offspring;  but  the  service  of  **Sir  William.'^ 
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He  knew  no  reason  why  he  was  not  fit  for  the  purpose,  and 

the  law  does  not  imply  a  warranty  that  he  was. 

2.  Can  the  price  of  service  for  a  stallion  be  recovered  when 
the  animal  has  not  been  registered,  as  required  by  the  Revised 
Statutes,  chapter  38,  section  61?  That  statute  provides: 
^'  The  owner  or  keeper  of  any  stallion  for  breeding  purpose^i 
before  advertising,  by  written  or  printed  notices,  the  service 
thereof,  shall  file  a  certificate  [describing  the  animal].  Who- 
ever neglects  to  make  and  file  such  certificate  shall  recover 
no  compensation  for  said  services,"  and  is  subjected  to  the 
penalty  for  knowingly  filing  a  false  one. 

The  statute  manifestly  applies  to  animals  kept  for  public 
use,  because  being  applied  to  the  use  of  the  public,  it  is 
proper  enough  to  require  a  truthful  description  and  pedigree 
to  be  ^^^  stated  on  a  public  record.  The  use  being  dedi- 
oated  to  the  public,  the  public  may  by  law  regulate  it  so  far 
as  necessary  for  their  protection:  State  v.  Edwardi,  86  Me. 
102;  41  Am.  St.  Rep.  528.  But  where  the  use  of  property  is 
private,  and  not  deleterious  to  public  health  or  welfare,  so  as 
to  come  within  proper  police  regulation,  the  use  may  be  en- 
joyed free  from  legislative  control. 

In  this  case,  the  owner  of  the  stallion  bad  not  advertised 
him,  had  not  held  him  out  for  public  use,  and  therefore  might 
enjoy  the  fruits  of  his  service  in  such  a  way  as  he  might 
choose  to  do.  He  might  breed  his  own  mares  to  him.  He 
might  breed  his  neighbors'  mares  to  him,  or  to  the  mares  of 
a  stranger,  without  violating  any  law.  Contracts  for  such 
service  would  be  valid  and  binding  upon  the  makers  of 
them. 

Exceptions  overruled. 

Sales— Animals  —  Implied  Warrantt  of  Fitness.— The  law  impliat 
no  warranty  in  th«  sale  of  a  Darham  cow  that  she  will  prove  snitable  for 
breeding  purposes,  although  the  price  paid  for  her  indicates  that  it  was  for 
that  purpose  that  she  was  bought:  ScoU  v.  Benick,  1  B.  Mon.  63;  35  Am. 
Dec.  177,  and  note.  If  on  the  sale  of  a  bull  both  parties  are  ignorant  m  to 
whether  he  is  able  to  generate  his  kind,  and  there  is  no  fraud  and  do  ex- 
press warranty,  no  warranty  is  implied  in  that  respect  merely  because  a 
full  price  is  paid  for  the  animal  for  breeding  purposes,  and  the  seller  knows 
that  he  is  being  purchased  for  that  purpose:  McQuaid  v.  Boas,  85  Wis.  492; 
39  Am.  St.  Rep.  S64,  and  note,  in  which  similar  cases  are  collftcted.  See, 
also,  the  notes  to  Fairbank  Canning  Oo»  t.  Metzgei',  16  Am.  St.  Rep.  758; 
Emei-aon  v.  Brigham,  6  Am.  Dec.  1 17,  and  Boyd  v.  Wilson^  24  Am.  Kep.  181, 
where  the  subject  of  implied  warranties  of  fitness  in  general  are  discussed. 

Police  Power— Regulation  op  the  Use  of  Private  Propertt.— The 
owner  of  property  cannot  be  prohibited  by  a  legislatiTe  body  from  conducting 
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Ikil  tte  holth,  aafeljt  or  oomforl  ol  tk«  rammading  oomnmiiilj  vtfdnt 
iti«Ed«iMB  tnm  Uiat  partioiilar  loodityt  JkjMKt  WkUwO,  06  <U  7S|  » 
i&  St  Bap.  102;  ftad  note.  Sao  tiM  Bote  to  01^  y  Adbnoatf  ▼•  lHirf% 
SIAikStBop.  IM^MUlJbiNBit  Abvl^MGaLtMi  tlAmSt  Bof^ 


Hill  t;.  Gbookbb. 

Ct71Ullll^«B.] 

flkmnia— AunrAiroEifBBTB  bt  Past  Ownbb  iok  Rvaibs— OoimiBimom 
A  moDoging  port  ownor  of  a  tmooI  hao  anthority  to  odToiioo  moooj  te 
liocoyiry  ropoin  to  tho  ibip  in  a  foreign  porl^  and  nay  oompol  oontrilw* 
Hon  fi^om  tho  other  part  ownerib 

OnriBiBinnov — ^Nohsutt  at  Law  ai  DmNsa. — A  part  owner  of  a  ohip  wIm 
ii  liablo  to  oontribntion  to  another  part  oirnor  who  hao  paid  a  aolo 
giTOB  by  all  the  part  ownen  oanaot  reeiat  raoorery  on  the  ground  thai 
ha  haa  obtained  a  nonanit  in  anaotion  bronght  againat  him  by  the  holdar 
af  tho  note. 


T.  W,  Vo$e^  for  the  plaintifll 
P.  H.  GiUifi,  for  the  defendant 

*^  Embrt,  J.  The  brig  Jame$  MiUer^  of  Bangor,  in  Sep* 
tember,  1887,  was  in  the  port  of  Key  West,  Florida,  in  dis- 
tress, and  needing  repairs  to  continue  her  voyage.  The 
master  sent  notice  of  the  circumstances  to  Charles  R.  Hill, 
the  complainant,  who  was  part  owner  and  agent  for  all  the 
owners  of  the  brig.  The  master  also  requested  that  the  sum 
of  two  thousand  five  hundred  dollars  be  sent  him  to  enable 
him  to  make  the  necessary  repairs.  Mr.  Hill  thereupon 
called  together  such  owners  as  were  within  call  to  make  pro* 
▼ision  for  the  repairs.  Several  of  the  owners  met  and  ar« 
ranged  that  the  necessary  money  should  be  raised  by  a  note. 
Mr.  Hill,  therefore,  prepared  a  note  payable  to  his  own  order, 
to  be  indorsed  by  him  and  discounted  at  the  bank.  This 
note  was  signed  by  the  owners  present,  and  the  names  of  the 
absent  owners  were  afiSxed  by  Mr.  Hill,  assuming  to  act  as 
their  agent.  '^^  The  note  was  renewed  in  the  same  way  three 
times,  and  was  finally  paid  with  interest,  each  of  the  owners 
oontributing  his  share,  except  the  respondent|  Freeman  Lit- 
tlefield,  who  haa  paid  nothing.  The  proceeds  of  the  note 
were  sent  to  the  master,  and  applied  to  the  repairs  of  the  brig. 

Mr.  Littlefield  was  notified  of  the  proposed  meeting  and  of 
Its  purpose.  He  said  he  might  not  be  able  to  attend,  but  if 
he  did  not  he  would  be  satisfied  with  whatever  the  meeting 
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should  resolye  to  do.  He  did  not  attend  the  meeting.  Sey* 
eral  other  owners,  who  were  absent  at  sea,  were  not  notified 
of  the  meeting,  but  have  since  paid  their  sh^re  of  the  money. 

This  bill  in  equity  is  now  brought  to  compel  Mr.  Little* 
field  to  contribute  his  share,  which  is  agreed  to  be  one  hun- 
dred and  ninety-six  dollars,  June  1,  1894,  if  he  is  bound  to 
make  contribution. 

It  is  a  general  and  necessary  rule  in  maritime  law  that  the 
managing  owner,  or  sliip's  husband,  has  authority  to  bind  all 
the  owners  for  necessary  repairs  to  the  ship  in  a  foreign  port» 
Without  such  a  rule  foreign  commerce  by  S3rt  could  not  be 
carried  on:  Benson  v.  Thompson,  27  Me.  474;  46  Am.  Dec. 
617;  Hardy  v.  Sproule,  29  Me.  258;  Chapman  v.  Durante  10 
Mass.  61.  It  follows  that  if  such  owner  advances  his  money 
for  such  purpose  he  may  have  contribution  from  the  other 
owners:  Benson  v.  Thompson,  27  Me.  470;  46  Am.  Dec.  617. 
In  this  case  the  recusant  owner,  Littlefield,  was  aware  of  the 
necessity  of  the  repairs  and  of  the  proposed  meeting  of  the 
owners  to  devise  ways  and  means.  He  practically  promised 
to  acquiesce  in  the  action  of  the  meeting  and  contribute  his 
share  of  the  sum  that  sliould  be  raised  for  the  repairs.  It  is 
equitable  that  he  should  contribute. 

He  claims,  however,  that  it  has  already  been  adjudicated 
that  he  is  not  liable  to  contribute.  The  holder  of  the  note 
brought  an  action  on  the  note  against  Littlefield  asa  signer. 
It  was  ruled  by  the  presiding  justice  that  no  evidence  was  then 
before  the  court  that  Littlefield  had  signed  the  note  or  author- 
ized any  one  to  sign  for  him.  The  plaintiff  in  that  action 
thereupon  became  nonsuit.  That  judgment,  however,  is  no 
bar  to  this  equity  suit.  The  parties  are  not  the  same.  The 
cause  of  action  is  not  the  '^^  same.  It  has  never  been  adju- 
dicated that  Littlefield  should  not  contribute  his  share  of  the 
money  advanced  for  these  repairs. 

There  should  be  a  decree  against  Littlefield  for  the  sum  of 
one  hundred  and  ninety-six  dollars,  with  interest  from  June 
1,  1894,  and  costs,  and  a  further  decree  for  the  distribution 
of  the  proceeds  among  the  other  owners. 

Case  remanded  for  decrees  in  accordance  with  this  opinion. 


Shifpino — Advanckment  bt  Part  OWiSER  for  Repairs— LiABiLmr  o» 
CO-OW29RBS. — B^ch  part-owner  of  a  vesdel  is  in  general  liable  m  ioHdoior  the 
•oat  of  repairs  to  the  vessel  made  in  good  faith:  Elder  y.  Larrabeet  45  Me^ 
MO;  71  Am.  Dec  667,  and  note.    One  co-owner  of  a  vessel  cannot  matntaui 
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to  action  at  law  af^ainst  the  other  owaers  jointly  to  recover  for  oontribn* 
iions  for  advanoea;  the  joint  remedy  ezista  in  equity:  Arey  r.  Halt,  81  M«w 
17;  10  Am.  Si.  Rep.  232.  This  qnestion  is  fally  diaoimed  in  Hm  utMiaMi 
BOto  tol^metf  T.  WaUh,  83  Am.  Deo.  866. 


Bryant's  Pond  Steam  Mill  Company  v.  Felt^ 

[97  Maini,  284.] 
OOBPORATIONS — WITHDRAWAL  OF  Stock  SuBSORiFnoNB. — Sabicriptionfl  U^ 
the  capital  stock  of  a  boainesa  corporation  do  not  become  binding  apon 
the  Bubacribers  until  the  corporation  haa  been  organized  and  the  aub* 
Bcriptiona  accepted.  Until  then  the  aubscribera  have  a  right  to  with- 
draw and  revoke  their  inbacriptiona. 

/.  P.  Swaaey^  for  the  pLnintifif. 
/.  S.  Wright,  for  the  defendant. 

^•'^  Walton,  J.  The  only  question  we  find  it  necessary 
to  consider  is  whether  a  suhscriber  to  the  capital  stock  of  an 
unorganized  corporation  has  a  right  to  withdraw  from  the 
enterprise,  provided  he  exercises  the  riglit  before  the  corpo- 
ration is  organized  and  his  subscription  is  accepted.  We 
think  he  has.  Such  a  subscription  is  not  a  completed  con* 
tract.  It  takes  two  ***  parties  to  make  a  contract.  A  non- 
existing  corporation  can  no  more  make  a  contract  for  the 
sale  of  its  stock  than  an  unbegotten  child  cau  make  a  con- 
tract for  the  purchase  of  it. 

The  right  of  subscribers  to  the  capital  stock  of  a  proposed 
corporation  to  withdraw  their  subscriptions  at  any  time  before 
the  organization  of  the  corporation  is  completed  has  been 
affirmed  in  several  recent  and  well-considered  opinions.  The 
right  rests  upon  the  impregnable  ground  of  the  legal  impos* 
fiibility  of  completing  a  contract  between  two  parties,  only 
one  of  which  is  in  existence.  There  can  be  no  meeting  of 
the  minds  of  the  parties.  There  can  he  no  acceptance  of  the 
subscriber's  proposition  to  become  a  stockholder.  There  can 
be  no  mutuality  of  rights  or  obligations.  There  can  be  no 
consideration  for  the  subscriber's  promise.  As  said  in  one 
of  our  own  decisions,  it  is  a  mere  nudum  pactum — a  promise 
without  a  promisee,  a  contractor  without  a  contractee.  In 
fact,  every  element  of  a  binding  contract  is  wanting.  If  the 
fiubscriber's  promise  to  take  and  pay  for  shares  remains  an- 
revoked  till  the  organization  of  the  proposed  corporation  i« 
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•fTected,  and  bis  promise  hu  been  accepted,  then  we  ha^e  all 
tbe  elements  of  a  valid  contract — competent  parties;  mutu* 
aUty  of  duties  and  obligations;  a  valid  consideration^  the 
promise  of  one  party  being  a  sufiScient  consideration  for  the 
promise  of  the  other;  a  promisee  as  well  as  a  promisor;  s 
contractee  as  well  as  a  contractor.  In  fact,  all  the  elements 
of  a  valid  contract  are  present,  and  the  subscription  has 
become  binding  upon  both  of  the  parties.  But,  till  the  cor* 
poration  has  come  into  existence,  all  these  elements  are  nee* 
essarily  wanting,  and  the  subscriber's  promise  amounts  to 
no  more  than  an  offer,  which,  like  all  mere  offers,  may  be 
withdrawn  at  any  time  before  acceptance.  When  accepted  it 
becomes  binding.  Till  accepted  it  remains  revocable.  Thia 
conclusion  is  sustained  by  reason  and  authority. 

In  Starrett  v.  Rockland  etc.  Ins.  Co.y  65  Me.  374,  the  plain* 
tiff  sought  to  recover  a  portion  of  the  dividends  of  a  success- 
ful insurance  company.  He  had  subscribed  for  five  shares 
of  the  stock  before  the  organization  of  the  company  was 
effected;  but  the  evidence  of  acceptance  of  his  subscription 
by  the  corporation  after  its  organisation  was  not  satisfactory; 
and  the  court  held  "*  that  without  such  acceptance  thers 
was  no  completed  or  binding  contract;  that  the  minds  of  the 
parties  never  met;  that  the  plaintiff's  subscription,  being 
made  before  the  corporation  came  into  existence,  amounted 
to  no  more  than  a  proposal  to  take  so  many  shares — ^a  mere 
nudum  pcLCtum — imposing  no  obligations  and  secnring  no 
rights. 

And  in  Carry.  Bartlett^  72  Me.  120,  the  right  of  subscribers 
to  withdraw  from  such  undertakings  while  they  remain  in- 
choate and  incomplete  is  recognised  and  affirmed. 

In  Muncy  Traction  Engine  Co.  v.  Oreen^  148  Pa.  8t  269, 
decided  in  1888,  the  defendant  had  been  active  in  procuring 
subscribers  to  the  capital  stock  of  a  proposed  corporation, 
and  had  himself  subscribed  for  twenty  shares;  but  he  wrote 
to  the  chairman  of  the  meeting  for  the  organization  of  the 
corporation  that,  for  reasons  satisfactory  to  himself,  he  with- 
drew  his  subscription.  The  court  ruled  that  the  defendant 
had  a  right  to  withdraw  his  subscription  at  any  time  before 
the  organization  of  the  corporation  was  completed;  and  the 
jury  having  found  as  a  matter  of  fact  that  the  withdrawal 
was  before  the  organization  of  the  corporation  was  completed, 
a  verdict  for  the  defendant  was  affirmed,  and  judgment  ren- 
dered thereon. 
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In  HMd9on  Beal  BMtaU  Co.  t.  Tower,  156  Mass.  82,  82  km. 
BL  Bep.  484  (1892),  the  action  was  founded  on  a  sub- 
acription  to  the  capital  stock  of  an  unorganised  corporation^ 
and  the  defense  was  based  on  an  alleged  withdrawal  of  the 
subscription.  The  right  to  withdraw  was  controverted.  The 
eourt  held  that  at  the  time  when  the  defendant  signed  the 
subscription  paper  declared  on,  it  was  not  a  contract,  for  want 
of  a  contracting  party  on  the  other  side;  that  while  such  a 
subscription  may  become  a  contract  after  the  corporation  has 
been  organized,  still,  until  the  organisation  is  effected,  and 
the  subscription  is  accepted,  it  is  a  mere  proposition  or  offer, 
which  may  be  withdrawn,  like  any  other  unaccepted  proposi* 
Uon  or  offer. 

It  is  urged  by  the  counsel  for  the  plaintiff  corporation  that 
sndi  subscriptions  create  binding  and  enforceable  contracts 
between  the  subscribers  themselves,  and  are  therefore  irrevo* 
cable,  *^^  except  with  the  consent  of  all  the  subscribers; 
and  some  of  the  authorities  cited  by  him  seem  to  sustain 
that  view.  But  we  find,  on  examination,  that  such  viewSi 
when  expressed,  are  in  most  cases  mere  dicta,  and  that  the 
cases  are  very  few  in  which  such  a  doctrine  has  been  acted 
upon.  Reason  and  the  weight  of  authority  are  opposed  to 
such  a  view.  Of  course,  subscription  papers  may  be  so  worded 
as  to  create  binding  contracts  between  the  subscribers  them- 
selves. But  we  are  not  now  speaking  of  such  subscriptions; 
or  of  voluntary  and  gratuitous  subscriptions  to  public  or 
charitable  objects,  which,  when  accepted  and  acted  upon, 
become  binding.  We  are  now  speaking  only  of  subscriptions 
to  the  capital  stock  of  proposed  business  corporations.  With 
regard  to  such  subscriptions,  we  regard  it  as  settled  law  that 
ihey  do  not  become  binding  upon  the  subscribers  till  the  cor* 
porations  have  been  organized  and  the  subscriptions  accepted; 
and  that,  till  then,  the  subscribers  have  a  right  to  revoke  their 
subscriptions.  And,  in  view  of  the  fact  that  such  subscript 
tions  are  often  obtained  by  overpersuasion,  and  upon  sudden 
and  hasty  impulses,  we  are  not  prepared  to  say  that  the  rule 
of  law  which  allows  such  a  revocation  is  not  founded  in  wis- 
dom.   We  think  it  is. 

In  the  present  case,  an  old  man,  upwards  of  eighty  years  of 
age,  and  now  dead,  was  induced  to  subscribe  for  twenty  shares 
of  stock  in  a  proposed,  but  not  then  organised,  manufacturing 
corporation;  but  after  a  little  reflection,  he  determined  to 
xsyoke  hia  subscription  and  withdraw  from  the  enterprise. 
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He  notified  the  agent  of  the  promoters,  through  whom  hit 
eubscription  had  been  obtained,  of  his  determination  to  with- 
draw, and  requested  him  to  take  his  name  off  the  sabscrip- 
tion  paper.  And  he  again  sent  word  hy  his  son  to  have  his 
name  taken  off.  And  notice  of  his  withdrawal,  and  of  his 
request  to  have  his  name  taken  off  of  the  subscription  paper, 
was  given  to  the  other  subscribers  at  one  of  their  meetings, 
and  before  the  corporation  was  organized.  We  think  his 
withdrawal  was  legal  and  complete,  and  that  no  action  to 
recover  the  amount  of  his  subscription  is  maintainable. 

Other  grounds  are  urged  in  defense  of  the  action,  but  it  is 
^unnecessary  to  consider  them. 

Judgment  for  defendant 


-OoRPORATioNS— Withdrawal  or  Stock  SuBSoaipriONs. — A  rabscrip* 
'  tioD  to  the  stook  of  a  proposed  corporation  may  be  withdrawn,  though  other 
-.  subscribers  have  acted  on  the  strength  of  the  subscription,  if  the  corpora* 
xtion  has  not  been  formed:  Hudaon  Real  Estate  Co,  ▼.  Tower,  161  Mass.  10{ 
H2  Am.  St  Rep.  879,  and  note,  with  the  cases  collected.  See  an  extended 
discussion  of  the  subject  in  the  note  to  Parker  ▼•  Thomae,  81  Adl  Dea 
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[87  MAIMl,  250.] 

JiTDomiffT  AGAINHT  OoTRXSPASSBRS. — Au  unsatisfied  judgment  againsl 
tort-feasor  upon  which  execution  haa  issued  is  no  bar  to  a  suit  againal 
another. 

JcjDGMBNT  AGAINST  CoTORT-rBASORS. — An  uusatisfied  judgment  against  i^ 
street  railway  for  injury  received  by  reason  of  an  obstruction  in  a  street 
is  no  bar  to  an  action  against  the  city  for  the  same  cause  of  aotion. 

IduNiciPAL  Corporations— Li ABiLiTT  for  DirKor  in  Strbct. — To  render 
a  city  liable  for  personal  injuries  caused  by  an  obstruction  in  the  street^ 
it  must  appear  that  such  obstruction  was  the  sole  cause  of  the  injury. 

'ScTNDAT  JjAws. —Walking  or  Riding  in  thb  Opbn  Air,  in  a  quiet  and 
oivil  manner,  with  no  object  of  business  or  pleasure,  except  the  enjoy- 
ment  of  air  and  exercise  for  the  promotion  of  health,  is  not  a  riolatioa 
of  a  Sunday  law. 

Municipal  Corporations — Defbots  in  Stbbbt— Negligbngb— Psoximatb 
Causb. — Contributory  negligence  to  bar  reooTery  against  a  dty  for  an 
injury  received  from  a  defective  highway  must  be  one  of  the  efficient 
and  proximate  oausei  of  tho  aooideuti  and  not  a  mere  condition  or  oooa- 
sion  of  it. 

Municipal  Corporations— Dbfbots  in  Strbbts— Proximatb  Causi  or 
Accident. — Whether  the  fright  of  a  horse  at  an  electric  oar  is  to  bo 
deemed  the  proximate  cause  of  an  accident  arising  from  an  obstruction 
in  the  street,  or  only  a  oiroumstance  which  permitted  it  to  happen, 
must  depend  upon  the  oharacter  and  oondnct  of  tho  horsOi    If  he  waa 
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not  reasonably  gentle  and  safe^  and  became  entirely  .unmanageable 
from  fright,  thus  causing  the  accident,  the  fright  of  the  horse  is  the 
proximate  caase  of  the  accident,  and  the  city  ia  not  liable  therefor.  If 
the  horse  was  reasonably  safe  and  saitable,  and,  while  being  properly 
driyen,  started  and  shied  at  the  sadden  appearance  of  the  car,  swerving 
bat  a  few  feet  from  the  line  of  travel,  and  through  only  a  momentary 
loss  of  control  by  the  driver  brought  the  yehicle  in  contact  with  the 
obstruction  in  the  street,  such  obstruction,  and  not  the  horMb  wtt  the 
proximate  cause  of  the  accident^  and  the  city  is  liable. 

<7.  P.  Stetson  and  P.  H.  Oillin,  for  the  plaintiflf, 
H.  L.  Mitchell^  city  solicitor^  for  the  defendant 

••*  Whitehouse,  J.  The  plaintiff  recovered  b  verdict  for 
eleven  hundred  dollars  against  the  city  of  Bangor  for  per* 
sonal  injuries  received  on  Exchange  street,  by  reason  of  an 
obstruction  which  she  claimed  rendered  the  way  defective 
and  unsafe  for  public  travel.  The  defect  alleged  was  one  of 
the  poles  erected  and  maintained  by  the  Bangor  Street  Rail- 
way for  the  support  of  the  trolley  wire  used  in  the  operation 
of  that  company's  road. 

The  pole  in  question  was  located  on  the  westerly  side  of 
Sxcbange  street,  twenty-seven  feet  northerly  from  the  exten- 
Bion  of  Washington  street.  It  was  set  in  the  street  with  its 
outer  face  eighteen  inches  and  its  inner  face  nine  inches  from 
the  curbstone  of  the  sidewalk,  the  pole  being  nine  inches  in 
diameter  at  its  base.  At  the  time  of  the  accident  it  'leaned 
over  considerably"  into  the  street  Bxcliange  street  is  forty- 
6ix  feet  wide  between  the  curbstones,  and  the  distance  from 
the  curb  near  the  location  of  the  pole  to  the  westerly  rail  of 
the  track  is  twenty-one  feet 

On  Sunday,  September  18,  1892,  the  plaintiff  with  her 
husband  and  two  others  was  riding  on  Exchange  street  in 
a  two-seated  covered  carriage  drawn  by  one  horse,  the  team 
being  in  the  control  of  her  husband  as  driver.  As  they  drew 
near  Washington  street  the  horse  became  frightened  at  the 
appearance  of  one  of  the  electric  cars  approaching  around 
the  corner,  and  suddenly  shied  to  the  right,  and  at  the  same 
time  sprang  forward  and  brought  the  carriage  in  contact 
with  the  pole  in  question,  throwing  the  plaintiff  out  and  caus- 
ing the  injury  of  which  she  complains. 

The  case  comes  to  this  court  on  exceptions  and  a  motion 
to  set  aside  the  verdict  as  against  evidence. 

1.  The  exceptions. 

Prior  to  the  commencement  of  this  action  against  the  eitj 
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of  Bangor,  the  plaintiff  had  brought  suit  against  the  Bangor 
Street  Railway  for  the  same  injuries  described  in  the  declar 
ration  in  this  ouae^  and  recovered  judgment  for  the  sum  of 
nine  hundred  and  fourteen  dollars  and  fifty-seven  cents,  on 
which  execution  was  duly  issued;  but  there  has  been  no 
satisfaction  *^'  of  that  judgment  for  want  of  property  be> 
longing  to  that  company  which  the  plaintiff  could  make 
available  for  the  purpose. 

That  judgment  was  duly  pleaded  by  the  defendant's  coun* 
sel  in  defense  of  this  action;  but  the  presiding  judge  ruled 
that  the  mere  recovery  of  judgment  against  the  street  rail* 
way  without  satisfaction  was  no  bar  to  a  suit  against  the  city. 
An  exception  was  taken  to  this  ruling,  and  it  appears  in  the 
printed  case  duly  allowed  by  the  presiding  justice;  but  it  is 
evidently  not  relied  upon,  as  no  allusion  whatever  is  made 
to  it  in  the  elaborate  argument  submitted  by  the  learned 
counsel  for  the  defense. 

The  instruction  upon  this  point  was  undoubtedly  correcL 
As  every  wrongdoer  is  responsible  for  his  own  act,  it  is  a  gen- 
eral rule  that  when  two  or  more  participate  in  the  commie* 
sion  of  a  wrong,  the  injured  party  may  proceed  against  them 
either  jointly  or  severally;  and  if  severally,  whether  the  sepa* 
rate  actions  are  brought  at  the  same  time  or  successively^ 
each  may  be  prosecuted  to  final  judgment  But  the  sufferer 
is  obviously  entitled  to  only  one  full  indemnity  for  the  same 
injury.  If,  however,  the  several  judgments  differ  in  amount, 
he  may  elect  to  take  his  satisfaction  de  melioribus  damnis;  or^ 
if  the  defendants  are  not  all  solvent,  he  may  elect  to  proceed 
against  the  solvent  party.  But  with  respect  to  several  judg- 
ments recovered  at  the  same  time,  no  such  choice  '*  of  the 
better  damages"  or  larger  judgment,  and  no  such  election  to 
proceed  against  a  party  supposed  to  be  solvent,  unless  fol* 
lowed  by  actual  satisfaction,  will  prevent  the  plaintiff  from 
enforcing  a  judgment  against  another  defendant;  nor  will 
an  unsuccessful  attempt  to  enforce  a  judgment  against  one 
wrongdoer  be  a  bar  to  a  subsequent  action  against  another 
who  is  liable  for  the  same  wrong.  And  it  is  entirely  imma- 
terial whether  execution  was  issued  on  the  prior  judgment 
or  not.  An  unsatisfied  judgment  against  one  tort-feasor  is 
no  bar  to  a  suit  against  a  joint  tort-feasor.  It  is  not  the 
formal  adjudication  of  a  right  or  the  legal  precept  for  its 
enforcement,  but  the  substantial  fact  of  oompensation  or  its 
ient|  which  constitutes  the  bar. 
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This  doctrine  not  only  rests  upon  principles  of  sound  rs*** 
•on  and  manifest  justioSi  but  is  supported  by  an  oyerwhelming 
***'  weight  of  authority.  It  prevails  in  a  great  majority  of 
the  American  states,  and  has  receiyed  the  unqualified  ap- 
proval of  the  supreme  court  of  the  United  States.  In  Lov^ 
jay  T.  Jf vrray,  8  Wall.  1,  it  was  held  that  judgment  in  • 
former  suit,  with  part  payment,  constituted  no  bar  to  the 
action  against  the  defendant.  In  the  opinion  by  Miller,  J., 
it  is  said:  ^  But  in  all  such  cases  what  has  the  defendant  in 
such  second  suit  done  to  discharge  himself  from  the  obliga* 
tions  which  the  law  imposes  upon  him  to  make  compensation? 
His  liability  must  remain  in  morals  and  on  principle  until  he 
does  this.  The  judgment  against  his  ootreepassers  does  not 
affect  him  so  as  to  release  him  on  any  equitable  considera- 
tion  But  when  the  plaintiff  has  accepted  satisfactioD 

in  full  for  the  injury  done  him,  from  whatever  source  it  may 
come,  he  is  so  far  affected  in  equity  and  good  conscience,  that 
the  law  will  not  permit  him  to  recover  again  for  the  same 
damages.  But  it  is  not  easy  to  see  how  he  is  so  affected  until 
he  has  received  full  satisfaction,  or  what  the  law  must  con- 
eider  as  such. 

**  We  are  therefore  of  the  opinion  that  nothing  short  of  satis- 
faction or  its  equivalent  can  make  good  a  plea  of  former  judg> 
ment  in  trespass,  offered  as  a  bar  in  an  action  against  another 
joint  trespasser,  who  was  not  party  to  the  first  judgment.'' 
In  Sheldon  v.  Kibbe,  8  Conn.  214,  8  Am.  Deo.  176,  there  had 
been  judgment  against  a  cotrespasser  who  was  committed  to 
jail  by  force  of  an  execution  which  issued  thereon,  but  the 
court  held  these  facts  to  be  no  bar  to  the  suit  against  the 
defendant.  In  the  opinion,  Hosmer,  C.  J.,  says:  '*  The  com- 
mon law,  founded  as  it  is  upon  reason,  and  allowing  nothing 
that  is  nugatory,  much  less  that  is  pernicious,  will  sanction 
no  inutility  or  absurdity.  Now,  what  can  be  more  absurd 
than  to  authorize  the  pendency  and  proceeding  of  twenty 
separate  actions  against  persons  concerned  in  a  joint  trespass, 
and,  after  the  accumulation  of  vast  expense,  to  hold  that  the 
first  judgment  bars  the  other  suits" :  See,  also,  Ayer  v.  Aahrneady 
81  Conn.  447;  88  Am.  Dec.  164;  Oiterhout  t.  Roberts,  8  Cow. 
48;  EUioit  v.  Hayden^  104  Mass.  180;  Knight  v.  NeUon^  117 
Mass.  458;  Savage  v.  Stevens^  128  Mass.  264;  Sanderson  v. 
OaldweU,  2  Aik.  196;  Elliot  v.  PorUr,  «^  5  Dana,  299;  80 
Am.  Dec.  689;  United  Society  §te.  t.  Underwood^  11  Bush,  265; 
81  Am.  Bep.  214;  Wyman  r.  Bowman^  71  Me.  128;  Bigelow 
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on  Estoppel,  57,  128;  Cooley  on  Torts,  2d  ed.,  158.  In  Free- 
man on  Judgments,  section  236,  the  author  says:  **A  few 
cases  .  .  •  .  decide  that  the  mere  issuing  of  an  execution  is 
a  conclusive  election  to  consider  the  defendant  as  exclusively 
responsible.  But  a  majority  of  the  American  cases  discoun- 
tenances  this  manifest  absurdity How  vain  and  de- 
lusive that  law  must  be  which  declares  the  right  of  an 
injured  party  to  proceed  severally  against  every  person  con- 
cerned in  committing  an  injury;  which  sustains  him  until 
the  liability  of  every  wrongdoer  is  severally  determined  and 
evidenced  by  a  final  judgment;  and  which,  after  thus  *  hold- 
ing the  word  of  promise  to  his  ear,  breaks  it  to  his  hope,'  by 
forbidding  him  to  attempt  the  execution  of  either  judgmenti 
apon  penalty  of  releasing  all  the  others." 

WInte  V.  PhUbrick,  5  Me.  147,  17  Am.  Dec.  214,  is  one  of 
the  ''  few  cases"  that  may  be  cited  in  support  of  the  doctrine 
thus  characterized  by  Mr.  Freeman  as  a  '*  manifest  absurd- 
ity." It  appears  to  have  been  decided  on  the  authority  of 
the  early  case  of  Brown  v.  Wootton^  Yel.  67,  and  a  qualified 
dictum  in  Livingstone  v.  Bishop,  1  Johns.  290,  8  Am.  Dec. 
830;  but  it  stands  upon  indefensible  ground.  As  stated  by 
the  court  in  Murray  v.  Lovejoy,  2  Cliff.  191,  '*it  does  not  seem 
to  rest  upon  any  substantial  basis,"  and  should  no  longer  be 
followed.  In  the  later  case  of  Hopkins  v.  Hersey,  20  Me.  449, 
it  is  held  that  a  collateral  concurrent  remedy  against  one  not 
a  joint  trespasser  is  not  barred  by  anything  short  of  actual 
satisfaction,  and  the  case  of  White  v.  PhUhrick,  5  Me.  147, 
17  Am.  Dec.  214,  is  distinguished  as  a  '^decision  limited  to 
cotrespassers."  This  technical  refinement  was  obviously 
suggested  to  prevent  a  conflict,  and  avoid  the  necessity  of 
overruling  White  v.  Philbrick,  5  Me.  147;  17  Am.  Dec.  214. 
But  with  regard  to  the  point  under  consideration,  no  sound 
reason  has  been  giv^n,  and  it  is  believed  that  none  can  be 
assigned,  for  such  a  distinction  between  the  case  of  wrong- 
doers who  are  jointly  and  severally  liable  and  of  those  who 
are  only  severally  liable  for  the  same  injury.  In  either  case 
the  sufferer  is  entitled  to  but  one  compensation  for  the  same 
injury,  and  full  '*^  satisfaction  from  one  will  operate  as  a 
discharge  of  the  others.  In  neither  case  will  anything  short 
of  satisfaction  from  one  bar  a  suit  against  another.  A  master, 
for  instance,  is  liable  for  the  tort  of  his  servant,  and  a  satis- 
faction from  one  will  discharge  both,  but  they  cannot  be  sued 
and  declared  against  jointly.    So  in  Brown  v.  Cambridge^  3 
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Allen,  474,  the  plaintiff  brought  suit  against  the  water  com* 
pany  for  an  injury  sustained  on  account  of  a  trench  left  in 
the  highway,  and,  by  way  of  compromise,  accepted  a  small 
sam  in  ^^payment  and  satisfaction"  of  all  damages  in  that 
BQit.  It  was  held  that  he  was  thereby  precluded  from  main- 
taining a  subsequent  action  against  the  city  for  the  same 
injury.  Conversely,  in  Bennett  t.  Fifield^  13  R.  1. 139,  43  Am. 
Sep.  17,  it  was  held  that  judgment  with  execution  against  an 
individual  for  leaving  in  the  highway  an  object  calculated  to 
frighten  horses  was  no  bar  to  a  subsequent  suit  against  the 
town  for  permitting.it  to  remain,  although  the  defendant  in 
the  former  suit  had  been  committed  to  jail  on  the  execution, 
and  the  claim  subsequently  proved  against  his  estate  in  bank- 
ruptcy. But  as  Rhode  Island  was  one  of  the  three  states  in 
which  the  error  of  Brown  v.  Wootton,  Yel.  67,  had  been  fol- 
lowed (see  Hunt  v.  Bates,  7  R.  I.  217;  82  Am.  Dec.  592),  the 
court  limited  the  latter  case  to  joint  wrongdoers,  and  dis- 
tinguished it  from  Bennett  v.  Fifield,  13  R.  I.  139,  43  Am. 
Rep.  17,  on  the  ground  that  the  individual  and  the  town  in 
the  latter  case  could  not  be  regarded  as  joint  tort-feasors. 
*'  They  were  not  jointly,  but  collaterally  liable  for  the  same 
injury,"  said  the  court,  '*  by  reason  of  distinct  though  related 
torts,  and  therefore  the  injured  parties  until  indemnified  are 
entitled  to  look  to  either  of  them  remaining  undischarged 
for  their  damages."  * 

In  the  case  at  bar,  the  liability  of  the  street  railway  for  neg- 
ligence respecting  the  location  of  its  posts  existed  at  common 
law,  while  the  liability  of  the  city  for  permitting  the  obstruc- 
tion to  remain  is  created  by  general  statute:  Rev.  Stats.,  c.  18, 
sec.  80.  And,  although  the  liability  of  both  is  reaffirmed  in 
section  8,  chapter  378,  of  the  laws  of  1885,  for  obvious  reasons 
they  cannot  be  deemed  joint  tort-feasors  with  respect  to  the 
mode  of  redress.  But  it  is  immaterial.  Concurrent  reme- 
dies exist  against  them  severally  for  '**  the  same  cause. 
The  plaintiff  is  entitled  to  indemnity  for  the  injury,  but  only 
one  indemnity.  Satisfaction  from  the  railway  company  would 
have  been  a  bar  to  this  suit;  but  judgment  and  execution 
against  the  company  without  satisfaction  cannot  be  a  bar. 
Having  a  judgment  against  each,  she  will  be  entitled  to  choose 
the  larger  sum  and  the  solvent  party. 

2.  The  motion. 

In  the  report  of  the  plaintiff's  case  against  the  street  rail- 
Way  {Cleveland  v.  Bangor  Street  Ry.  Co.^  86  Me.  232),  the 
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court  say  respecting  the  moUon  for  a  new  trial:  *A  careful 
examination  of  the  evidence  reported  eatisfiee  us  that  it  waa 
■nfficient  to  anthoriie  the  yerdict/'  A  careful  reriew  of  the 
evidence  reported  in  this  ease  against  the  city  leads  us  to  the 
same  conclusion.  True,  the  ground  of  liability  is  essentially 
different.  In  the  action  against  the  railway  the  defendant 
would  not  have  been  exempt  from  liability  for  the  conse- 
quences  of  its  own  negligence  if  some  other  cause  for  which 
the  plaintiff  was  not  responsible  had  contributed  to  the  acci* 
dent:  Lake  v.  Miliiken,  62  He.  240;  16  Am.  Rep.  466.  But 
in  this  action  against  the  city  it  must  appear  that  the  defect 
in  the  street  was  the  sole  cause  of  the  injury.  If  any  other 
cause  for  which  the  plaintiff  was  responsible,  or  any  other 
independent  cause  for  which  neither  the  plaintiff  nor  tiie  city 
was  responsible,  proximately  contributed  to  the  injury,  she 
cannot  recover. 

But  unlawful  traveling  on  Sunday  would  bar  recovery  in 
either  case,  and  the  defendant  contends  that  the  verdict  was 
not  authorised  by  the  evidence  on  this  point.  We  are  unable 
to  concur  in  this  view.  It  involves  an  interpretation  of  the 
statute  at  variance  with  its  true  spirit  and  purpose.  It  is 
not  every  act  of  walking  or  riding  on  Sunday  that  constitutee 
^  traveling"  within  the  meaning  of  the  Revised  Statutes,  chap- 
ter 124,  section  20.  It  is  only  unnecessary  traveling  which 
is  prohibited.  Works  of  necessity  and  charity  are  expressly 
excepted  from  the  prohibition;  and  ^'a  moral  fitness  of  pro* 
priety  of  traveling  under  the  circumstances  of  any  particular 
case  may  be  deemed  necessary  within  this  section":  Parsons, 
C.  J.,  in  Commonwealth  v.  Knox,  6  Mass.  76;  Sullivan  v.  Maine 
CenU  R.  R.  Co.,  82  Me.  196.  The  primary  object  of  such  legis- 
lation has  been  to  secure  to  private  '*^  citizens  the  quiet 
enjoyment  of  Sunday  as  a  day  of  rest,  and  to  encourage  the 
observance  of  moral  duties  on  that  day,  but  not  to  authorise 
any  arbitrary  or  vexatious  interference  with  the  private  habits 
and  comfort  of  individuals:  Hamilton  v.  Boston,  14  Allen,  475. 
In  accordance  with  these  views  was  the  decision  of  the  court 
in  MeClary  v.  Lowell,  44  Vt  117,  8  Am.  Rep.  866,  holding 
that  it  was  not  unlawful  for  a  father  to  ride  eight  miles  on 
Sunday  to  visit  his  minor  sons  and  attend  to  their  welfare  in 
another  town.  And  it  has  been  repeatedly  held  in  this  state 
and  Massachusetts  that  walking  or  riding  in  the  open  air  in 
a  quiet  and  civil  manner,  with  no  object  of  business  or  pleas- 
ure except  the  enjoyment  of  the  air  and  gentle  exercise  and 
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ihe  ooDsequent  promotion  of  the  healtbi  is  not  in  violation  of 
the  Sunday  law:  (yConneU  y.  LewisUm^  65  Me.  84;  20  Am. 
Rep.  673;  David$<m  y.  Portland,  69  Me.  116;  31  Am.  Bep.  253; 
Sullivan  y.  Maine  Cent.  R.  R.  Co.,  82  Me.  196;  Barker  y.  Wof 
eeeter,  189  Maae.  74. 

In  the  case  at  bar,  the  plaintiff  wae  in  feeble  health,  and, 
being  unable  to  walk  with  comfort,  had  accepted  her  hue- 
band's  invitation  to  ride  into  the  country  for  the  enjoyment 
of  the  open  air  and  the  benefit  of  her  health.  Tlie  fact  that 
the  companionship  of  her  husband  and  friends  may  have 
enhanced  the  pleasure  of  the  drive  did  not  render  it  unlaw« 
fid.  The  jury  found  in  favor  of  the  plaintiff  under  proper 
instructions,  and  we  see  no  justification  for  disturbing  the 
verdict  on  this  ground. 

But  the  defendant  finally  contends  that  the  ancontrollable 
conduct  of  the  horse,  and  not  the  obstruction  in  the  streetp 
was  the  proximate  causCi  or  one  of  the  proximate  causes,  of 
the  accident 

The  law  of  causal  connection  in  this  class  of  cases  has  been 
maturely  considered  and  critically  analyzed  in  the  recent 
decisions  of  this  court:  Spatdding  v.  WinsloWf  74  Me.  528; 
AUrieh  v.  Oorham,  77  Me.  287;  Perkins  v.  FayetU,  68  Me.  152; 
28  Am.  Rep.  84;  MotUton  v.  Sanford,  51  Me.  127.  These 
authorities  all  agree  that  the  contributory  fault  which  will 
bar  a  recovery  against  a  town  for  a  defective  highway  must 
be  one  of  the  efficient  and  proximate  causes  of  the  accident, 
and  not  a  mere  condition  or  occasion  of  it  But  it  has  been 
found  ^^*  impracticable  to  prescribe  by  abstract  definition, 
applicable  to  all  possible  states  of  facts,  what  is  a  proximate 
and  what  a  remote  cause;  what  is  a  true  and  efficient  cause 
of  a  given  result,  and  what  is  a  mere  **  occasion ''  or  '^  oppor- 
tunity" for  the  operation  of  the  true  cause.  ^*  Everything 
which  induceSvOr  influences  an  accident  does  not  necessarily 
and  legally  cause  it  It  might  be  the  agency,  or  medium,  or 
opportunity,  or  occasion,  or  situation,  or  condition,  as  it  is 
variously  styled,  through  or  by  which  the  accident  happened, 

bnt  no  part  of  its  real  and  oontroUing  cause Much 

must  depend  upon  the  circumstances  of  each  particular  case, 
and  upon  the  common  sense  of  the  thing":  Spaulding  r. 
WinOow,  74  Me.  628. 

Whether  the  fright  of  the  horse  at  the  electric  car  shall  be 
deemed  the  true  and  real  cause  of  the  accident,  or  only  a  cir* 
eomstance  which  permitted  it  to  happen,  must  depend  upon 


834  Cleveland  v.  City  of  Bangob.  [Maine^ 

the  character  of  the  horee  and  the  extent  of  his  miscondnct. 
If  the  horse  was  not  reasonably  gentle  and  safe,  and  became 
entirely  unmanageable  from  fright,  substantially  freeing  bioK 
self  from  the  control  of  the  driver,  and  the  accident  resulted 
from  such  a  want  of  control,  then  the  fright  of  the  horse  might 
be  regarded  as  one  of  the  proximate  causes  of  the  accident. 
If,  however,  the  horse  was  ordinarily  safe  and  reasonably 
suitable  for  use  on  the  public  street,  and,  while  being  prop* 
erly  driven,  started  and  shied  at  the  sudden  appearance  of 
the  electric  car  around  the  curve,  swerving  but  a  few  feet 
from  the  line  of  travel,  and,  through  only  a  momentary  loss 
of  control  by  the  driver,  brought  tiie  carriage  in  contact  with 
the  pole  in  the  street,  in  such  case  the  conduct  of  the  horse 
conld  not,  in  reason  and  justice,  be  considered  as  causing  the 
accident:  Spaulding  v.  Winslow^  74  Me.  528;  Aldrieh  v.  Oor- 
ham\  77  Me.  287. 

This  test  of  a  town's  liability  in  such  a  case  has  also  been 
applied  in  Massachusetts.  In  Titvs  v.  Northbridge,  97  Mass. 
258,  93  Am.  Dec.  91,  it  is  said:  "The  court  are  of  opinion 
that  when  a  horse,  by  reason  of  fright,  disease,  or  viciousness, 
becomes  actually  uncontrollable  so  that  his  driver  cannot 
stop  him,  or  direct  his  course,  or  exercise  or  regain  control 
over  his  movements,  and  in  this  condition  comes  upon  a  defect 
in  the  highway  •  .  .  •  by  which  **•  an  injury  is  occasioned, 
the  town  is  not  liable  for  the  injury,  unless  it  appears  that  it 
would  have  occurred  if  the  horse  had  not  been  so  uncontrol- 
lable. But  a  horse  is  not  to  be  considered  uncontrollable 
that  merely  shies  or  starts  or  is  momentarily  not  controlled 
by  the  driver."  As  stated  by  Peters,  C.  J.,  in  Spaulding  v. 
WinsloWy  74  Me.  528:  "It  is  not  a  fault  in  a  horse  to  be  spir- 
ited, or  to  start  up  quickly,  or  to  shy  and  shear  from  objects 
to  a  certain  extent.  Such  things  are  very  common  occur- 
rences, and  cannot  be  prevented  or  effectually  guarded  against 
by  the  owners  or  drivers  of  horses.  It  is  not  unreasonable  to 
drive  horses  of  such  description  upon  our  public  roads. 
Therefore,  it  would  not  be  reasonable  to  say  .that  the  fright 
of  the  horse,  under  such  circumstances  •  •  •  •  was  a  proxi- 
mate cause  of  the  plaintiff's  injury." 

This  doctrine  is  not  in  conflict  with  the  rule  applied  in 
Moulton  V.  Sanford,  51  Me.  127,  and  PerUnB  v.  Fayette,  68 
Me.  152;  28  Am.  Rep.  84.  In  each  of  those  cases  it  was  evi- 
dently found  that  the  horse  had  passed  entirely  beyond  the 
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control  of  the  driver,  and  that  his  misconduct  was  one  of  the 
proximate  causes  of  the  accident. 

In  the  case  at  bar,  whether  the  pole  in  the  street  consti- 
tuted a  defect,  and  whether  the  misconduct  of  the  horse  waa 
one  of  the  proximate  causes  of  the  accident,  were  questions 
submitted  to  the  jury  with  appropriate  instructions  to  which 
no  exceptions  were  taken.  They  found  in  favor  of  the  plain* 
tiff,  and  we  are  unable  to  say  that  the  contrary  inference  is 
the  only  reasonable  inference.  The  horse  had  been  driven  by 
the  plain tifiTs  husband  prior  to  that  time,  and  he  had  been  con* 
sidered  gentle  and  safe.  The  motorman  on  the  car  says  the 
horse  was  '^  scared  of  the  car  the  same  as  other  horses  are.'^ 
The  horse  was  within  ten  or  fifteen  feet  of  the  pole  when  he 
took  fright  at  the  car,  and  shied  a  few  feet  to  the  right.  The 
driver  was  holding  the  reins  with  both  hands,  and  only  mo- 
mentarily lost  control  of  the  horse.  In  all  probability  he 
would  have  regained  control  of  him,  and  avoided  an  acci- 
dent, if  the  pole  had  not  obstructed  the  traveled  way.  Under 
these  circumstances  it  is  not  unreasonable  to  say  that  the 
fright  of  the  horse  was  not  the  real  cause  of  the  accident. 
On  the  other  hand,  it  might  reasonably  have  been  *^®  an- 
ticipated that  such  a  contingency  would  arise,  and  that  a 
pole  thus  located  in  the  street  would  be  a  source  of  danger 
to  public  travel,  and  cause  an  accident  either  in  the  precise 
manner  in  which  it  did  cause  it  or  in  some  similar  way. 

Motion  and  exceptions  overruled. 


JUDGMKNTB  AGAINST  JoiNT  TORT-YEASORS. — A  jlldgment  against  0116  of 

Kveral  wrongdoers  nosatisfied  is  not  a  bar  to  the  maiiitenance  of  an  action 
against  the  others:  RuBseU  v.  McCall,  141  N  Y.  437;  38  Am.  St  Rep.  807» 
■nd  note,  with  the  cases  collected. 

Sdnoat  Laws— Walking  in  Strbbts— Dsfects  Thbrkin.— A  person 
who  walked  about  a  mile  in  a  town  on  Sunday  is  not  a  traveler  in  such  a 
tense  as  to  bar  his  recovery  against  the  town  for  injuries  suffered  daring 
•aoh  walk  from  a  defect  in  the  highway:  O^Connell  v.  CUy  of  LewlaUm,  65^ 
He.  34;  20  Am.  Rep.  G73.  One  walking  on  the  Lord's  day  for  exercise  ia 
not  barred  of  his  right  to  recover  for  an  injury  caused  by  a  defective  high- 
way because  previous  to  snch  injnry  he  entered  a  beer-shop  and  drank  a 
glsss  of  beer:  Davidson  v.  Poriland,  69  Me.  116;  31  Am.  Rep.  253.  A  per- 
son injured  while  traveling  on  the  Lord's  day  by  a  defect  in  the  highway 
must  prove  that  ha  was  traveling  from  necessity  or  for  purposes  of  charity; 
Botwarth  ▼.  Swatuey,  10  Met.  363;  43  Am.  Deo.  441,  and  note;  CreUty  ▼. 
Bangor,  57  Me.  423;  2  Am.  Rep.  56;  Johnaon  v.  Town  qflrasburgh,  47  Vt. 
28;  19  Am. Rep.  111.  Conira,  PlatM  v.  CUy  qfCohou,  89  N.  Y.  219;  42  Anu 
lUp.  2S6.  This  question  is  further  discussed  in  the  notes  to  AbboU  v*  Ab^ 
hoit,  24  Am.  Rep.  26,  and  Coleman  v.  ffenderson,  12  Am.  Deo,  294. 
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ICoinoiPAL  CoBPORATioini— Dmcra  ni  Hiohwat— LiABiLiTr.-<-A  d»* 
ImI  in  a  highway  for  which  » town  ia  liable  matt  be  sneh  that  it  la  th« 
•ole  oanae  of  the  injury  oomplained  of:  PraU  ▼•  InhahUamU,  147  Biao.  SI5s 
^  An.  St.  Rep.  691,  and  note;  Staffer  ▼.  Jaekmm  Tp,,  160  Pa.  St  146;  80 
An.  St.  Rap.  792,  and  note,  with  the  cases  collected.  See^  aUo^  tho  note 
i»  Redmond  ▼.  OU^  qfLinoeU,  63  Am.  Dec.  67. 

Municipal  Corporationb— LiABii.rrr  vor  OBSTRUcnoHS  iv  Hiqbwat 
Friqutrnino  Horabs. — Where  the  proximate  cause  of  an  injury  on  a  high* 
way  is  the  fright  of  a  horse,  and  that  fright  is  not  caused  by  any  defect  1a 
the  highway,  nor  by  any  neglect  of  duty  on  the  part  of  the  township  officers^ 
Che  township  is  not  liable,  although  the  injury  is  caused  by  the  horse  ran* 
oing  into  a  defect  in  the  highway:  Schaefer  ▼.  Jadutm  Tp^^  160  Pa.'  StL  145; 
80  Am.  St  Rep.  792,  and  note.  See  Lcberg  ▼.  Town  rf  AmkaiAt  87  Wia. 
€34;  41  Am.  St  Rep.  69,  and  note^  and  the  extended  note  to  Mmrm  ▼•  Tomm 
V  /UcAmomi,  98  Am.  Dec  806. 


Mailhoit  v.  Metropolitan  Lifb  Insuranob  Ga 

(87  ICAXzn,  t74.] 

IvfURAHOR— Rrootrbt  OF  PRRMiuiffl.— The  liability  of  an  insurance  com* 
pany  for  a  return  of  premiums  ia  not  absolute,  but  depends  upon 
whether  the  policy  has  become  a  binding  contract  between  the  par- 
ties. If  it  has,  and  the  risk  has  commenced,  there  can  be  no  apportion* 
ment,  and  no  action  lies  for  the  recovery  of  the  premiums  paid. 

Lm  Iksuramcr.— FRAnouLRVT  Acts  of  ar  Irsdraror  Aorrt  in  sending 
an  application  and  certificate  of  medical  examination  fraadnleat  ia 
whole  or  in  part  to  his  company,  upon  which  it  acts  ia  issuing  a  pol- 
icy, is  a  fraud  upon  the  company  alone,  and  the  insured  oannot  com* 
plain  after  the  company  has  treated  the  policy  as  a  binding  contraot 

litFR  Irburarok — Waitrr  of  OoHDinoMa.— An  application  for  life  insur- 
ance  and  medical  examination  are  preliminaries  solely  for  the  benefit 
and  protection  of  the  insurer  in  issuing  the  policy.  He  may  entirely 
dispense  with  or  waive  them,  and  issue  a  policy  which  la  valid  and  bind^ 
ing. 

XiiFR  Irsvramor— Fraud  nr  ErrBonHO— Rrootrrt  of  pRRmoMa.— A 
policy  of  life  insurance  regular  in  every  respecti  except  that  through  tiie 
fraud  of  the  insurance  agent  there  has  been  no  medical  examination  ol 
the  insured,  and  the  application  has  not  been  signed  by  him,  although  it 
purports  to  have  been,  and  the  whole  transaction  has  taken  place  with* 
out  his  knowledge  or  consent,  is  voidable  at  the  election  of  the  insurer^ 
but  not  absolutely  void,  and  the  insured  cannot  recover  premiuma  paid 
thereon  if  the  insurer  has  treated  the  policy  as  a  valid  subabting  con- 
tract 

liVR  Insoravcs— Fraud  m  Proourtnq— Rroovrrt  of  pRRiauMR.— An 
insured  person  induced  by  false  representations  material  to  him  to 
take  out  a  policy  upon  his  Ufe  may  elect  to  rescind  and  avoid  the  pol- 
icy, and  is  then  entitled  to  recover  the  premiums  paid,  but  if  such  falso 
representations  are  not  material  to  him,  and  are  a  fraud  apoa  the  in> 
surer  alone^  he  is  not  entitled  to  recover. 


t 
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r.  f.  Drew  and  L.  O,  RoherUy  for  the  plaintiff. 

/•  if.  Drummond  and  J,  H.  Drumnumd^  Jr*^  tor  the  defend* 

'^  Foster,- J.  The  plaintiff  seeks  to  recover  the  amount 
paid  in  premiums  on  a  policy  of  insurance  on  the  life  of  his 
wife. 

The  case  comes  before  this  court  upon  an  agreed  state- 
ment, and  the  facts  briefly  stated  are  these:  On  September  6, 
1890,  plaintiff  was  induced  by  defendant's  agent  to  take  a 
policy  of  insurance  on  the  life  of  his  wife  in  the  defendant 
company,  payable  at  her  death  to  himself,  upon  the  repre« 
sentations  that  the  wife  need  not  sign  any  application  there* 
for  or  know  or  consent  to  the  same;  that  she  need  not  be 
examined  by  a  physician  of  the  company,  and  that  the  com* 
pany  permitted  applications  to  be  made  in  such  way,  and 
issued  policies  thereon. 

Upon  these  representations  the  plaintiff  consented  to  take 
a  policy  in  the  defendant  company  on  the  life  of  his  wife 
without  her  knowledge  or  consent.  Thereupon  the  defend- 
ant's agent  filled  out  the  application  and  affixed  her  signa* 
tore  to  the  same.  The  plaintiff  then  paid  the  agent  the 
advance  premium  of  thirty-one  cents.  The  wife  was  not 
examined  by  a  physician  of  the  company,  although  what 
purports  to  be  a  certificate  of  medical  examination  of  the 
wife,  signed  by  a  physician  of  the  company,  '^^  is  attached 
to  the  application,  the  alleged  certificate  ha-ving  been  filled 
out  and  signed  by  the  defendant's  physician  without  any  ex- 
amination or  the  knowledge  or  consent  of  the  wife. 

September  15,  1890,  on  this  application  and  examination 
the  company  issued  its  policy  for  five  hundred  dollars  on  the 
life  of  the  wife,  payable  to  the  plaintiff  at  her  death.  The 
wife  had  no  knowledge  that  an  application  for  insurance  on 
her  life  had  been  made  until  about  four  weeks  afterward,  all 
the  negotiations  having  been  carried  on  with  the  plaintiff  by 
<lefendant's  agent  Neither  he  nor  his  wife  are  able  to  read 
or  write  in  the  English  language,  and  all  negotiations  were 
carried  on  in  the  French  language. 

Pursuant  to  the  conditions  of  the  policy,  plaintiff  continued 
to  pay  the  weekly  premiums  of  the  thirty -one  cents  thereon 
(amounting  in  all  to  thirty-six  dollars  and  twenty-seven 
cents),  until  November  21,  1892,  when  he  refused  to  make 
(brther  payments  of  premiumS|  and  demanded  of  the  agent 
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of  the  company  a  return  of  the  premiums  paid  by  him,  upon 
the  ground  that  the  representations  of  the  agent  at  the  time 
the  plaintiff  agreed  to  take  the  policy  were  false;  that  he 
was  induced  to  take  the  policy  by  these  representations,  and 
that  he  had  learned  that  by  the  rules  and  regdlations  of  the 
company  the  policy  was  void. 

Upon  the  foregoing  facts  the  plaintiff  claims  that  the  policy 
was  void,  and  that  he  is  entitled  to  recover  in  this  action  the 
amount  paid  in  premiums  on  the  policy.  The  liability  of  an 
insurance  company  for  a  return  of  premiums  is  by  no  means 
absolute,  but  depends  upon  the  question  whether  the  policy 
has  ever  become  a  binding  contract  between  the  parties.  If 
it  has,  and  the  risk  has  once  commenced,  then  there  can  be 
no  apportionment,  nor  will  an  action  lie  for  the  recovery  of 
the  premiums  paid.  This  principle  is  thus  laid  down  by  the 
text- writers:  *'  Where  the  contract  has  once  taken  effect  there 
is  ordinarily  no  rule  of  law  to  sustain  the  recovery  back  of 
premiums  paid,  even  though  the  insurer  attempted  to  declare 
a  forfeiture.  On  the  other  hand,  where  the  contract  has 
never  taken  eff'ect,  the  premiums  may  '^^  be  recovered  back, 
in  accordance  with  the  general  rules  governing  the  recovery 
back  of  money  paid" :  Cook  on  Life  Insurance,  193,  194; 
Bliss  on  Life  Insurance,  sec.  423;  Leonard  T.  TFo^Uut-ne,  100 
Mass.  251. 

Applying  these  principles  to  the  case  at  bar,  we  must  ascer* 
tain  whether  this  policy  had  ever  become  effectual  as  a  con- 
tract and  the  risk  had  ever  commenced.  If  so  this  action 
cannot  be  maintained. 

The  application  was  in  the  usual  form,  regular  upon  its 
face,  and  came  into  the  defendant's  possession  through  the 
regular  channels  and  in  the  usual  course  of  its  business. 
The  fraud  relied  upon  by  the  plaintiff  was  the  fraud  of  the 
defendant's  agent,  and  the  company,  relying  upon  what  pur- 
ported to  be  the  application  of  plaintiff's  wife  for  a  policy 
upon  her  life  for  the  benefit  of  her  husband,  issued  its  policy 
in  accordance  with  the  proposals  contained  in  that  applica- 
tion. The  plaintiff  received  a  policy  which  insured  the  life 
of  his  wife  for  his  benefit  in  the  exact  terms  and  under  the 
precise  conditions  which  he  applied  for,  provided  the  policy 
was  valid  and  binding  upon  the  company.  He  makes  no 
complaint  that  this  is  not  true.  But  the  gist  of  his  complaint 
is  that  his  policy  is  not  binding  upon  the  companji  but  iS' 
void  because  of  the  acts  of  its  agent. 
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But  the  fraud  which  was  committed  was  not  a  fraud  upoa 
the  plaintiff.  He  was  in  nowise  injured  or  damaged  by  it» 
It  was  a  fraud  upon  the  defendant,  and  nobody  but  the  de* 
fendant  coald  be  injured  or  damaged  by  it. 

The  fraudulent  acts  consisted  in  sending  an  application 
and  certificate  of  medical  examination,  fraudulent  in  whole 
or  in  party  to  the  defendant,  upon  which  it  would  act  in  issu- 
ing  its  policy.  The  application  and  medical  examination 
were  solely  for  the  purpose  of  giving  the  defendant  an  oppor- 
tunity to  decide  whether  to  issue  its  policy  on  the  life  of  the 
plaintiff's  wife  or  not  All  the  provisions  of  the  application,, 
policy,  and  rules  of  the  company  which  were  violated  by  the- 
defendant's  agent  and  physician  were  provisions  for  the  sole- 
benefit  of  the  defendant.  They  were  not  for  the  benefit  of  the- 
plaintiff  or  his  wife.  The  purpose  of  these  provisions  was  ta 
satisfy  the  defendant  that  it  '^^  was  safe  in  issuing  the  pol- 
icy. They  furnished  the  information  upon  which  the  defend- 
ant acted  in  issuing  the  policy,  and,  so  far  as  the  plaintiff 
was  concerned,  it  mattered  not  to  him  whether  there  was  an 
actual  application  and  medical  examination  or  not,  so  long 
as  the  policy  issued  was,  in  its  terms  and  conditions,  such  as. 
he  wanted.  There  is  no  pretense  that  it  was  not.  He  com-- 
pUdns  concerning  the  fraud  committed  upon  the  defendant. 
If  that  fraud  did  not  render  the  policy  absolutely  void,  then 
he  has  no  cause  for  complaint.  If  the  risk  commenced  to. 
run,  the  policy  was  not  void. 

The  application  and  medical  examination,  being  prelimi- 
naries for  the  protection  of  the  defendant  in  issuing  its  policy^ 
and  solely  for  its  beneQt  and  advantage,  could  have  been, 
entirely  dispensed  with  if  the  defendant  had  seen  fit  so  to  do^ 
The  defendant  could  have  waived  them  entirely  and  issued  a. 
policy  which  would  have  been  valid  and  binding  upon  it: 
North  Berwick  Co.  v.  New  England  etc.  Ins.  Co.^  52  Me.  336,. 
841;  Allen  v.  Vermont  Mut.  Fire  Ine.  Co.y  12  Vt.  366. 

This  case  does  not  present  to  the  court  the  question  of  fraud 
upon  the  insured  or  a  fraud  in  relation  to  provisions  of  the 
policy  that  were  for  his  benefit,  and  of  which  he  could  take 
advantage;  but  the  sole  question  is,  whether  the  fraud  upon 
the  defendant  committed  by  its  own  agents  rendered  the 
policy  absolutely  void,  so  that  no  risk  was  ever  assumed 
under  it. 

The  application  in  form  was  regular  in  every  respect,  and^ 
10  far  as  the  plaintiff  was  concerned,  it  stated  the  exact  terms 
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-and  conditions  of  tbe  insurance  ha  desired.  There  is  no  pre- 
tense that  the  plaintiff's  wife  was  not  a  proper  subject  of 
insurance,  nor  that,  so  far  as  her  health  was  concerned,  she 
was  not  a  good  risk,  nor  that  the  answers  and  statements  in 
the  application  and  certificate  of  medical  examination  were 
false  and  not  true  in  fact. 

The  insurance  was  regular  in  every  respect,  with  the  excep- 
tion that  there  had  been  no  medical  examination  of  the  life 
proposed  for  insurance,  and  the  application  was  not  signed  bj 
her,  although  it  purported  to  be,  and  the  whole  transaction 
took  place  without  her  knowledge  and  consent. 

'^*  The  effect  of  these  acts  might  render  the  policy  Toid- 
able  so  far  as  the  defendant  was  concerned,  but  would  not  make 
it  absolutely  void.  The  courts  in  different  jurisdictions  have 
.held  that  policies  issued  under  circumstances  similar  to  these 
-shown  to  have  existed  in  this  case  are  either  valid,  or  void* 
4ible  only,  but  never  absolutely  void:  Bliss  on  Life  Insurance, 
«ecs.  82,  83,  294. 

In  Massachusetts,  the  court  in  recent  decisions  has  held  the 
policy  voidable:  Leonardo.  TFasMum,  100  Mass.  251;  Hymp' 
ion  V.  Dunn^  148  Mass.  523.  The  supreme  court  of  the  United 
States  holds  such  acts  to  be  the  acts  of  the  company  and  bind 
it:  Insurance  Co.  v.  Wilkinsonj  13  Wall.  222;  Insurance  Co.  t. 
Mahone,  21  Wall.  152;  New  Jersey  etc.  Ins,  Co.  v.  Baker^  94  U.  8. 
610.  In  New  York,  the  policy  is  held  to  be  binding  upon  the 
company:  Baker  v.  Home  Life  Ins.  Co.^  64  N.  Y.  648;  MiUer 
v.  Phoenix  etc.  Life  Ins.  Co.,  107  N.  Y.  292;  O'Brien  v.  Home 
Benefit  Soc,  117  N.  Y.  310.  In  Connecticut,  the  policy  is  held 
to  be  voidable:  Ryan  v.  World  Mut.  Ins.  Co.^  41  Conn.  168; 
19  Am.  Rep.  490.  In  Ohio,  the  policy  is  held  to  be  valid: 
Massachusetts  Life  Ins.  Co.  v.  Eshelman,  30  Ohio  St.  647.  In 
Iowa,  the  policy  is  held  valid:  Mc Arthur  v.  Home  Life  Assn.^ 
73  Iowa,  336;  5  Am.  St.  Rep.  684.  In  this  case  the  agent 
inserted,  without  the  knowledge  of  the  assured,  false  answers 
in  the  application,  and  forged  the  certificate  of  medical  ex- 
amination. In  Michigan,  the  policy  is  held  to  be  valid  and 
binding  on  the  company:  Brown  v.  Metropolitan  Life  Ins.  Co^ 
65  Mich.  306;  8  Am.  St.  Rep.  894;  Temmink  v.  Metropolitan 
Life  Ins.  Co.,  72  Mich.  388.  So  in  Colorado:  State  Ins.  Co.  t. 
Taylor,  14  Col.  499;  20  Am.  St.  Rep.  281. 

While  in  difFerent  jurisdictions  there  is  a  contrariety  of  opin- 
ion as  to  the  effect  of  the  acts  of  an  agent  which  are  a  fraud  upon 
the  company,  they  are  held  either  to  have  estopped  the  com- 
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pany  from  taking  advantage  of  them,  or  to  have  rendered  the 
policy  voidable  only.  While  the  courts  in  some  of  the  cases 
have  spoken  of  the  policies  as  "  void/'  it  will  be  found  upon  ex* 
amination  that  the  word  was  used  in  the  sense  of  voidable  only, 
**'  as  the  questions  of  waiver  or  affirmance  of  such  acts  were 
discussed:  Atlantic  Ins.  Co.  v.  Goodall,  35  N.  H.  328,  332.  In 
that  case  the  court  say:  ^'  But  the  term  Void'  is  equivocal.  It 
D3ay  import  absolutely  null,  or  merely  voidable,  as  it  is  often 
used  where  the  contract  to  which  it  applies  has  a  capacity  to 
be  affirmed,  and  thus  rendered  efifectual  from  the  first,  the 
affirmance  operating  as  a  waiver  of  the  right  to  avoid." 

In  some  of  the  cases  the  courts  have  intimated  that  the 
premiums  might  be  recovered,  but  it  was  upon  the  ground  that 
the  policy  was  voidable,  and  that  the  company  had  avoided 
it,  thus  rendering  itself  liable  to  an  action  for  the  premiums. 
It  was  so  held  in  Insurance  Co.  v.  PyU^  44  Ohio  St.  19;  58 
Am.  Bep.  781,  and  in  New  York  Life  Ins.  Co.  y.  Fletcher^  117 
U.  S.  519.  But  that  question  does  not  arise  in  this  case.  It 
is  not  claimed  that  this  policy  was  voidable  on  account  of  the 
fraudulent  acts  of  the  agent,  and  had  been  avoided,  either  be- 
fore or  since  the  commencement  of  this  suit,  by  the  defendant 
upon  that  ground.  The  facts  stated  show  that  the  defendant 
has  always  treated  this  policy  as  a  valid  policy,  and  that  it 
was  in  fact  in  force  at  the  time  this  suit  was  brought.  It  was 
lapsed  by  the  defendant  only  after  the  refusal  of  the  plaintifiF 
to  pay  the  premiums  in  accordance  with  its  terms  and  condi* 
tions,  and  in  fact  not  till  after  this  suit  was  commenced.  The 
defendant  has  never  attempted  to  take  advantage  of  the 
fraud,  but,  on  the  contrary,  has  recognized  and  treated  the  pol- 
icy at  a  valid  and  existing  contract  up  to  and  even  after  suit 
was  brought  by  the  plaintiff  to  recover  the  premiums. 

Whatever  the  eflfect  of  such  fraudulent  acts  of  the  agent,  as 
shown  in  this  case,  might  have  upon  the  policy  in  other  juris* 
dictions,  there  can  be  no  doubt  that  since  the  act  of  1870, 
chapter  156  (incorporated  into  and  a  part  of  the  Revised 
Statutes,  chapter  49,  section  90),  in  this  state  it  must  be  held 
to  be  a  binding  and  subsisting  contract.  That  statute  pro- 
vides that  "  such  agents  and  the  agents  of  all  domestic  com* 
panies  shall  be  regarded  as  in  the  place  of  the  company 
in  all  respects  regarding  any  insurance  effected  by  them. 
The  company  is  bound  by  their  knowledge  of  the  risk  and 
of  all  matters  connected  therewith.  Omissions  and  misde- 
scriptions *^'  known  to  the  agent  shall   be  regarded  as 
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known  by  the  company  and  waived  by  it  as  if  noted  in  the 
policy." 

In  Farrow  y.  Cochran  y  72  Me.  309,  the  action  was  for  the 
^covery  of  premiums  paid  on  a  life  insarance  policy,  on  the 
•ground  that  the  policy  was  void,  because  the  agent  without 
authority  changed  the  terms  of  the  policy.  The  policy  did 
not  conform  to  the  application  and  the  desires  of  the  insured 
in  reference  to  the  beneficiary.  The  agent  changed  its  terms 
so  as  to  conform  to  his  wishes  without  the  knowledge  and 
Consent  of  the  company,  and  the  court  held  that  his  act  was 
the  act  of  the  company,  and  that  the  policy  was  binding  upon 
it. 

Notwithstanding  the  rules  and  regulations  of  the  company 
.'provide  that  any  policy  issued  upon  the  life  of  a  wife  for  the 
•benefit  of  her  husband  without  her  knowledge  and  consent 
and  examination  by  the  company's  physician,  and,  unless 
she  personally  signs  the  application,  is  null  and  void,  and 
this  is  held  to  be  a  part  of  the  contract  and  binding  upon  the 
XH>mpany,  it  does  not  render  the  contract  void  ab  initio^  but 
«nly  voidable:  Bliss  on  Life  Insurance,  sec.  260;  Atlantie 
Ins.  Co.  V.  Goodall,  35  N.  H.  328,  332.  In  this  latter  case 
the  question  turned  upon  the  expression  *^null  and  void"  in 
the  policy,  and  the  court  held  that  it  meant  voidable  only, 
and  that  the  policy  was  capable  of  confirmation. 

These  rules  and  regulations  were  inserted  for  the  benefit  of 
the  defendant,  and  it  had  the  right  to  waive  them  and  afiSrm 
the  policy  if  it  saw  fit  so  to  do:  Atlantic  Ins,  Co.  v.  QoodaUy 
35  N.  h/328;  Pierce  v.  Nashua  Fire  Ins.  Co.  60  N.  H.  297 j 
9  Am.  Rep.  235;  North  Berwick  Co.  v.  New  England  etc.  Ins* 
Co.f  52  Me.  336,  341;  Day  v.  Dwelling-House  Ins.  Co.,  81  Me. 
244. 

It  is  undoubtedly  true  that  if  a  person  is  induced  by  false 
representations  to  take  out  a  policy  of  insurance,  he  can 
jivoid  it  and  recover  the  premiums  paid  upon  it.  But  the 
representations  must  be  material  as  to  him,  such  as  work  an 
injury  to  him.  In  the  present  case  the  representations  were 
of  facts  that  were  of  interest  to  the  defendant  alone,  and 
their  truth  or  falsity  could  be  of  moment  and  importance  to 
ihe  defendant  only.  Assuming  they  were  the  inducement 
upon  which  the  plaintiff  relied  in  entering  into  the  contract, 
they  did  not  render  the  •**  contract  absolutely  void,  but 
only  voidable:  United  States  etc.  Ins.  Co.  v.  Wrighij  33  Ohio 
fit  583. 
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In  the  last-cited  case  the  agent  of  the  insurance  companj 
made  false  representations  to  the  insured  as  to  the  payment 
of  premiums  and  as  to  the  terms  of  the  policy  by  which  he 
was  indoced  to  take  out  the  policy  and  pay  the  premiums. 
Upon  learning  the  falsity  of  the  representations,  he  repudi- 
ated the  contract  and  commenced  suit  for  the  return  of  the 
premiums.  It  was  held  that  he  could  not  recover  upon  the 
ground  that  the  contract  was  absolutely  void,  but  upon 
the  ground  that  he  could  rescind:  Pennsylvania  etc.  Ins.  Co. 
V.  Crane^  134  Mass.  56;  45  Am.  Rep.  282;  Hedden  v.  Oriffin^ 
136  Mass.  229;  49  Am.  Rep.  25.  The  right  of  recovery  in 
these  cases  is  based  upon  the  ground  that  the  contract  is 
voidable  by  the  insured,  and  that  he  has  properly  rescinded 
it.  In  the  present  case  there  has  been  no  rescission,  nor  facts 
showing  that  it  was  unnecessary  by  reason  of  the  policy 
being  worthless:  Farrow  v.  Cochran^  72  Me.  309;  Cutler  v. 
Oilbreth^  53  Me.  176.  In  any  view  that  can  be  taken  of  this 
case,  the  policy  was  not  void  absolutely. 

Nor  can  the  plaintiff  recover  upon  the  ground  that  the 
policy  was  voidable  and  has  been  rescinded.  The  defendant 
has  never  attempted  to  take  advantage  of  the  fraud  to  annul 
the  contract.  If  the  defendant  had  avoided  the  contract 
upon  this  ground  instead  of  treating  it  as  a  subsisting  con- 
tract, it  might  be  that  the  plaintiff  could  properly  treat  the 
contract  as  rescinded,  and  be  entitled  to  a  return  of  the 
premiums  paid  upon  it.  The  courts  have  so  held,  but  no 
court  has  held  that  the  premiums  could  be  recovered  in  a 
voidable  policy  simply  because  it  was  voidable.  This  policy 
at  the  time  the  plaintiff  attempted  to  rescind  was  not  void 
<ib  initio;  at  most  it  was  only  voidable,  and  the  risk  under 
it  had  been  assumed  by  the  defendant.  It  had  commenced 
to  run.  The  life  of  the  plaintiff's  wife  was  insured  from  the 
delivery  of  the  policy  till  it  lapsed  by  reason  of  nonpayment 
of  the  premiums,  and  was  in  force  at  the  time  this  suit  was 
instituted,  and  if  it  had  become  due  it  cannot  be  '^^  said  in 
law  that  it  would  not  have  been  paid:  Plympton  v.  Dunn^  148 
Mass.  523,  527. 

It  will  be  noticed  that  the  class  of  cases  cited  by  the 
learned  counsel  for  the  plaintiff  are  tHose  where  there  were 
misrepresentations  made  by  the  insured  in  obtaining  the 
policy,  or  a  breach  of  warranty  on  his  part. 

In  those  cases  the  courts  have  held  that  the  misrepresenta* 
tionSy  whether  intentional  or  otherwisCi  and  the  breach  ot 
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warranties,  have  rendered  the  polieies  void,  so  that  there 
oould  be  no  recovery  upon  them.  In  the  case  at  bar  the 
fraud  was  that  of  the  agent  of  the  defendant,  but  the  defend* 
ant  has  treated  the  policy  as  a  valid,  subsisting  contract,  and 
never  sought  to  annul  it  on  the  ground  of  fraud.  The  plain* 
tiff  has  never  rescinded  it,  even  if  it  were  in  his  power  so  to 
do.  The  result  is  that  the  action  cannot  be  maintained. 
Judgment  for  defendant. 

Insdranob— Rbootkbt  of  Prbmivm. — An  innocent  breach  of  warranty- 
in  an  application  for  an  insurance  policy  renders  the  policy  void  from  tha 
beginning,  but  the  premiami  may  be  recovered:  Ituurance  Co,  ▼•  Pyle,  44 
Ohio  St.  19;  58  Am.  Rep.  781. 

iNspBANCB— Life — Fraudulbht  Acts  of  Agknt.— The  frand  of  a  life 
inanrance  agent  binds  the  company,  and  he  acts  within  the  scope  of  his  an* 
thority  where,  having  been  duly  anthorised  as  agent  to  fill  np  an  application, 
ha  fraudulently  and  falsely  mistates  material  facts  therein  and  in  the  medi- 
cal certificate,  of  which  facts  neither  the  assnred  nor  the  company  had  any 
knowledge:  McArthar  ▼.  Home  L\f€  AutUf  73  Iowa  336;  5  Am.  St.  Bep» 
684^  and  note.  If  answers  are  written  in  an  application  for  insurance  hy 
an  agent  of  the  insurer  without  the  knowledge  or  consent  of  the  applicant^ 
the  company  is  precluded  from  any  defense  based  on  the  falsity  of  snob 
answers:  Brown  v.  Metropolitan  etc  In$  Co.,  66  Mich.  306;  8  Am.  St.  Rep. 
894,  and  note.  See,  also,  the  note  to  State  fna,  Co,  v.  Taylor,  20  Am.  St. 
Rep.  289,  and  especially  the  extended  note  to  Manltattan  etc  InB,  Co,  t» 
Weill,  26  Am.  Rep.  870. 
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LiBBL— EviDBNCB  IN  MiriQATioN  OF  Dahaobs.— In  actions  of  libel  or  slan* 
der  the  defendant  may  introduce  evidence  in  mitigation  of  damage* 
that  plaintififs  general  reputation  as  a  man  of  moral  worth  is  bad,  and 
may  also  show  that  his  general  reputation  ia  bad  with  respect  to  thai 
feature  of  character  covered  by  the  defamation  in  question. 

LiBBL. — Damaobs  in  actions  of  libel  or  slander  are  measured  by  the  injury 
caosed  by  the  words  published  and  not  by  the  moral  culpability  of  th» 
writer  or  speaker. 

LiBBL.— BviDBNOB  OF  Gbrbral  Rbfort  that  plaintiff  ia  guilty  of  the  im- 
puted offense,  or  of  defendant's  anspicions  of  his  guilt,  ia  not  admiaaibW 
in  actions  of  libel  or  slander  for  the  purpose  of  rednoing  damagai. 

O.  F.  Haley,  for  the  plaintiff. 
E.  /.  Cram,  for  the^efendants. 

^*^  WHiTBHOUBEy  J.  Tbis  was  an  action  of  libel  for  d^ 
famatory  matter  published  in  a  newspaper  representing  that 
the  plaintiff  and  Mrs.  Blake  had  ''eloped  "  and  were  living 
together  in  adultery. 


Kaj,  1895.]  SicKRA  «.  Small.  84& 

At  the  trial  evidence  was  offered  by  the  defendant  and 
admitted  by  the  court  subject  to  the  plaintiff's  right  of  excep- 
tion that  the  plaintiff's  "  general  character"  was  bad  in  the 
commanitj  in  which  be  Uved. 

1.  It  was  not  questioned  by  the  plaintiff  that,  in  actions 
for  libel  or  slander,  the  character  of  the  plaintiff  may  be  in 
issue  upon  the  question  of  damages;  but  it  is  contended  that 
the  inquiry  should  be  restricted  to  the  plaintifi^s  general  repu- 
tation in  respect  to  that  trait  of  character  involved  in  the  de- 
famatory charge. 

While  there  has  been  some  contrariety  of  opinion,  or  at 
least  of  expression  upon  this  question,  it  must  now  be  re* 
garded  as  settled,  both  upon  principle  and  the  great  weight  of 
authority,  that,  in  this  class  of  cases,  the  defendant  may  in- 
trodnce  evidence  in  mitigation  of  damages  that  the  plain* 
tiff's  general  reputation  as  a  man  of  moral  worth  is  bad,  and 
may  also  show  that  his  general  reputation  is  bad  with  re- 
spect  to  that  feature  of  character  covered  by  the  defamation 
in  question;  and,  as  to  the  admission  of  such  evidence,  it  is 
immaterial  whether  the  defendant  has  simply  pleaded  the- 
general  issue  or  has  pleaded  a  justification  as  well  as  the 
general  issue:  Stone  v.  Varney^l  Met.  86;  39  Am.  Dec.  762; 
Leonard  v.  Allen,  11  Cush.  241;  Bodwell  v.  Swan,  8  Pick.  876; 
Clark  V.  Brown,  116  Mass.  505;  Root  v.   King,  7  Cow.  613; 
Lamas  ▼.  SneU,  6  N.  H.  413;  25  Am.  Dec.  468;  Bridgman  v. 
Hopkin8,34  Vt.  533;  Eastland  y.  Caldwell,  2  Bibb,  21;  *•*  4 
Am.  Dec.  668;  Powers  y.  Gary,  64  Me.  1;  Odgers  on  Libel  and 
Slander,  304;  Sutherland  on  Damages,  679;  Best  on  Evi* 
dence,  256;  1  Wharton  on  Evidence,  53;  2  Starkie  on  Slan- 
der, 87;  1  Greenleaf  on  Evidence,  sec.  65;  2  Greenleaf  on 
Evidence,  sec.  275. 

In  SUme  v.  Vamey,  7  Met  86,  89  Am.  Dec.  762,  the  libel 
imputed  to  the  plaintiff ''  heartless  cruelty  toward  his  child/^ 
and  it  was  held  competent  for  the  defendant  to  introduce 
evidence  in  mitigation  of  damages  that  "  the  general  reputa- 
tion of  the  plaintiff  in  the  community  as  a  man  of  moral 
worth''  was  bad.  After  a  careful  examination  of  the  authori- 
ties touching  the  question,  the  court  say  in  the  opinion:  *'  Thia 
review  of  the  adjudicated  cases,  and  particularly  the  decisiona 
in  this  oommonwealth,  and  in  the  state  of  New  York,  seems 
necessarily  to  lead  to  the  conclusion  that  evidence  of  general 
bad  character  is  admissible  in  mitigation  of  damages.  •  •  •  » 
IX  cannot  be  just  that  a  man  of  infamous  character  should^ 
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lor  the  same  libelous  matter,  be  entitled  to  equal  damages 
with  the  man  of  unblemished  reputation;  yet  such  must  be 
the  result  unless  character  be  a  proper  subject  of  evidence 
before  a  jury.  Lord  Eilenborough,  in  1  Maule  &  S.  286,  says: 
*  Certainly  a  person  of  disparaged  fame  is  not  entitled  to  the 
49ame  measure  of  damages  with  one  whose  character  is 
unblemished,  and  it  is  competent  to  show  that  by  evi- 
■dence.' " 

In  Leonard  v.  Allen,  11  Cush.  241,  the  plaintifif  was  charged 
with  maliciously  burning  a  schoolhouse,  and  it  was  held 
that,  in  the  introduction  of  evidence  to  impeach  the  character 
of  the  plaintiff  in  mitigation  of  damages,  the  inquiries  should 
relate  either  to  the  general  character  of  the  plaintiff  for 
integrity  and  moral  worth,  or  to  his  reputation  in  regard  to 
conduct  similar  in  character  to  the  offense  with  which  the 
defendant  had  charged  him. 

In  the  recent  case  of  Clark  v.  Brown^  116  Mass.  506,  the 
plaintiff  was  charged  with  larceny.  The  trial  court  ad- 
mitted evidence  that  the  plaintiff's  reputation  for  honesty 
4Eind  integrity  was  bad,  and  excluded  evidence  that  his  repu- 
tation in  respect  to  thieving  was  bad.  But  the  full  court 
held  the  exclusion  of  the  latter  evidence  to  be  error,  and 
reaffirmed  the  rule  laid  down  in  Stone  v.  Vameyf  7  Met.  86, 
39  Am.  Dec.  762,  and  Leonard  v.  Allen,  11  Cush.  241,  that 
^^^  it  was  competent  for  the  defendant  to  prove  in  mitiga- 
tion of  damages  that  the  plaintiff's  general  reputation  was 
bad,  and  that  it  was  also  bad  in  respect  to  the  charges 
involved  in  the  alleged  slander. 

In  Lamoa  v.  Snell,  6  N.  H.  413,  25  Am.  Dec.  468,  the  de- 
fendant's right  to  inquire  into  the  plaintiff's  '*  general  char- 
acter as  a  virtuous  and  honest  man,  or  otherwise,"  was 
brought  directly  in  question;  and  it  was  determined  that 
the  defendant  was  '^  not  confined  to  evidence  of  character 
founded  upon  matters  of  the  same  nature  as  that  specified 
in  the  charge,  but  may  give  in  evidence  the  general  bad 
<;haracter  of  the  plaintiff  .  •  •  .  in  mitigation  of  damages; 
4ind  for  this  inquiry  the  plaintiff  must  stand  prepared." 

In  Eastland  v.  Caldwell,  2  Bibb,  21,  4  Am.  Dec.  668,  the 
•court  say  in  the  opinion:  ^'In  the  estimation  of  damages  the 
jury  must  take  into  consideration  the  general  character  of 
the  plaintiff.  ....  In  this  case  the  defendant's  counsel  was 
permitted  by  the  court  to  inquire  into  the  plaintiff's  general 
character  in  relation  to  the  facts  in  issue;  but  we  are  of  opiA- 


May,  1895.]  .      Sickba  v.  Small.  847 

km  he  ongbt  to  hUve  been  permitted  to  inquire  into  bis  gen* 
eral  moral  character  without  relation  to  any  particular 
species  of  immorality;  for  a  man  who  is  habitually  addicted 
to  every  vice  except  the  one  with  which  he  is  charged  is  not 
entitled  to  as  heavy  damages  as  one  possessing  a  fair  moral 
character.  The  jury,  who  possess  a  large  and  almost  un- 
bounded discretion  upon  subjects  of  this  kind,  could  have 
but  very  inadequate  data  for  the  quantum  of  damages  if 
they  are  permitted  only  to  know  the  plaintifTs  general  char* 
acter  in  relation  to  the  fact«  put  in  issue." 

With  respect  to  the  form  of  the  inquiry,  it  is  said  to  be  an 
inflexible  rule  of  law  that  the  only  admissible  evidence  of  a 
man's  character,  or  actual  nature  and  disposition,  is  his  gen- 
eral reputation  in  the  community  where  he  resides:  Cham- 
bers' Best  on  Evidence,  256,  note.  It  would  seem,  therefore, 
that,  in  order  to  avoid  eliciting  an  expression  of  the  witness' 
opinion  respecting  the  plaintiff's  character,  the  appropriate 
form  of  interrogatory  would  be  an  inquiry  calling  directly 
for  his  knowledge  of  the  plaintiff's  general  reputation  in  the 
community  either  as  a  man  of  moral  worth,  without  restric- 
tion, or  in  the  particular  relation  covered  by  the  libel  or 
Blander. 

^*^  2.  But  the  plaintiff  also  has  exceptions  to  the  follow- 
ing instruction  in  the  charge  of  the  presiding  justice:  "  I  am 
requested  by  the  counsel  for  the  defendant  to  instruct  you 
that  if  the  plaintiff's  conduct  was  such  as  to  excite  the  de- 
fendant's suspicions,  it  should  be  considered  in  mitigation  of 
damages,  the  plaintiff  alleging  that  he  had  never  been  sus- 
pected of  the  crime  alleged.     I  give  you  that  instruction." 

This  request  was  doubtless  suggested  by  the  note  to  section 
276  of  2  Greenieaf  on  Evidence,  which  appears  to  be  based  on 
the  old  case  of  Earl  of  Leicester  ▼.  Walter,  2  Camp.  251.  But 
that  case  has  long  ceased  to  be  recognized  as  authority  for 
anything  more  than  the  admission  of  evidence  of  the  plain- 
tiff's  general  reputation.  A  similar  intimation  is  found  in 
Lamed  v.  Buffintorif  3  Mass.  546;  8  Am.  Dec.  185;  but  in 
Alderman  v.  French,  1  Pick.  18,  11  Am.  Dec.  114,  this  dictum 
is  declared  to  be  unsupported  by  any  authority.  Again,  in 
the  later  case  of  Watson  v.  Moore^  2  Cush.  134,  it  was  held 
incompetent  for  the  defendant,  in  an  action  of  slander,  to 
prove  in  mitigation  of  damages  "circumstances  which  excited 
bis  suspicion,  and  furnished  reasonable  cause  for  belief  on  his 
part  that  the  words  spoken  were  true."    The  obvious  objeo- 


848  SicKRA  V.  Small.  [Maine^ 

tion  to  it  is  that  the  damages  in  an  action  of  slander  are  to  W 
"  measured  by  the  injury  caused  by  the  words  spoken  and 
not  by  the  moral  culpability  of  the  speaker."  We  have  seeD 
that  the  defendant  is  permitted  to  prove  that  the  plaintiff's 
general  reputation  is  bad,  because  this  evidence  has  a  legiti- 
mate tendency  to  show  that  the  injury  is  small;  but  the  evi* 
dence  of  general  report  that  the  plaintiff  is  guilty  of  the 
imputed  offense  is  inadmissible  for  the  purpose  of  reducing 
damages:  Powers  v.  Cary,  64  Me.  1;  Mapes  v.  Weeks^  4  Wend* 
659;  Stone  v.  Varney,  7  Met.  86;  39  Am.  Dec.  762.  AfoHiori^ 
evidence  of  the  defendant's  suspicions,  however  excited,  can* 
not  be  received  for  such  a  purpose" £  Watson  v.  Moore^  2  Gush. 
134. 

This  instruction  to  the  jury  must  therefore  be  held  erro- 
neous, and  for  this  reason  the  entry  must  be  exceptions  sus- 
tained. 

Haskell,  J.,  concurred  in  the  result 


Libel— EviDBNCi  in  Mitigation  of  Damagss— Giniral  Rbputatioiv 
OF  Plaintivt.— Evidence  of  plaintiff*!  general  bad  character  in  libel  ia 
admisBible  in  mitigation  of  damages  under  the  general  iMue  even  thoagb 
Jnstification  is  pleaded:  Stone  ▼.  Vamey,  7  Met.  86;  39  Am.  Dec.  762,  and 
note;  King  v.  Hoot,  4  Wend.  113;  21  Am.  Dec.  102,  and  note;  Mentae  ▼• 
Tutuer,  77  Wis.  236;  20  Am.  St.  Rep.  115.  See,  also^  the  note  to  QuMf 
T.  Minnesota  Tribune  Co,t  8  Am.  St.  Rep.  695,  and  especially  the  extended 
note  to  Alderman  v.  Frencht  11  Am.  Dec  130. 

Ltbkl — Damages  Rbcovkrabli  in  Actions  FOiL^Fall  compensation  in 
damages,  without  reference  to  the  actual  malice  or  ill-will  of  the  defendant*, 
ongfat  to  be  awarded  to  a  plaintiff  who  has  been  injured  in  character  and 
feelings  by  an  unauthorized  libelous  publication:  Kingy.  Root,  4  Wend.  US; 
21  Am.  Dee.  102.  In  an  action  for  libel,  if  it  appears  that  the  libel  was 
published  with  no  intent  to  injure,  and  that  all  proper  precautions  were  ob- 
served  in  publishing  it,  actual  damages  only  are  recoverable:  Evening  Netm 
Asm,  V.  Tryon,  42  Mich.  549;  36  Am.  Rep.  450.  One  who  unlawfully 
interferes  with  *the  right  of  another  to  enjoy  that  degree  of  good- will  and 
social  and  busmess  distinction  to  which  his  acts  and  habits  entitle  him,  by 
circulating  slanderou1l*reports,  renders  himself  liable  to  consequential  dam* 
ages:  SavokT,  Scanlan,  43 La.  Ann.  967;  26  Am.  St  Rep.  200.  See,  further, 
the  extended  notes  to  TerujUUger  v.  ITomis,  72  Am.  Dea  426,  and  MeAUkUr 
w.  IMinrii  Fru  Prtu  Gr.,  15  Am.  St  Rep.  339,  842L 
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(87  If  Aim,  61S.] 

InozzoATnio  Liquobs— Confliot  or  Laws.— A  Tendor  who  mUs  intori- 
eating  liqaori  in  one  state  where  sach  sale  is  valid  to  a  purohaser  who 
Intends  to  sell  them  at  retail  in  another  state  where  snoh  sale  is  illegal, 
cannot  maintain  an  action  for  their  price  in  the  latter  state  if  sneh  ao« 
tioa  is  prohibited  by  statute,  althongh  he  did  not  know  of  the  illegal 
intention  of  the  purchaser  nor  participate  therein. 

ImroziCATiNO  Liquora — Interstatb  Commkiiob. — A  statute  providing  that 
no  action  shall  be  maintained  in  the  state  upon  any  claim  or  demand 
for  intoxicating  liquors  purchased  out  of  the  state  with  intention  to  sell 
them,  or  any  part  thereof,  therein,  is  not  in  violation  of  that  olause  of 
the  federal  constitution  giving  to  Congress  the  power  to  regulate  com* 
meroe  between  the  states,  when  applied  to  a  purchase  made  outside  tbo 
state  with  intent  to  sell  at  retail  therein  in  violation  of  its  law* 

W.  p.  Thompson^  for  the  plaintiff. 
£.  W.  Rogers,  for  the  defendant. 

**^  WiswELL,  J.  This  case  comes  to  the  law  court  upon 
report,  the  court  to  render  such  judgment  as  the  legal  rights 
of  the  parties  may  require.  The  plaintiff  in  the  original 
action  recovered  judgment  upon  default  for  three  hundred 
and  eighty-two  dollars  and  thirty-seven  cents  debt  and  costs. 
The  action  was  upon  an  account  annexed  amounting  to  three 
hundred  and  thirty  dollars  and  thirty-eight  cents,  for  intox- 
icating liquors  sold  by  the  original  plaintiff  to  the  defendant 
and  three  dollars  for  packing. 

The  plaintiff  in  review  relies  upon  the  Revised  Statutes, 
chapter  27,  section  56,  which,  so  far  as  it  is  material,  is  as 
follows:  '^  No  action  shall  be  maintained  upon  any  claim  or 
demand,  promissory  note,  or  other  security  contracted  or 
given  for  intoxicating  liquors  sold  in  violation  of  this  chapter, 
or  for  any  such  liquors  purchased  out  of  the  state  with  inten- 
tion to  sell  the  same,  or  any  part  thereof,  in  violation  thereof." 

In  answer  to  which  the  defendant  in  review  lays  that  the 
sale  of  intoxicating  liquors  was  not  mad^ln  this  state,  and 
that  consequently  the  statute  does  not  apply.  It  may  be  con- 
ceded that  the  sale  was  made  in  Massachusetts.  An  agent 
of  the  vendor  took  the  purchaser's  order  in  Belfast,  but  there 
was  no  payment,  no  memorandum  in  writing,  and  the  order 
was  filled  in  Boston,  where  the  liquors  were  separated  from 
the  general  stock,  packed,  marked,  and  delivered  to  a  steam- 
boat company,  in  accordance  with  the  purchaser's  instruo- 
tions,  directed  to  him. 


860  Knowlton  v.  Dohebtt.  [Maine^ 

• 

•••  We  find  from  the  evidence  that  the  liquors  were 
bought  with  an  intention  upon  the  part  of  the  purchaser  ta 
sell  them  in  this  state  in  violation  of  law;  and  that  the  ven* 
dor,  through  his  agent,  had  actual  knowledge  of  such  inten* 
tion,  but  that  he  had  no  participation  in  the  same,  and  did 
nothing,  beyond  the  mere  sale,  to  assist  or  facilitate  the  ille* 
gal  act.  The  question. then  is  presented,  whether  under  the 
statutes  in  this  state,  a  vendor  who  makes  a  sale  of  intoxicat- 
ing liquors  in  another  state,  where  such  sale  is  not  prohibited^ 
under  the  circumstances  above  stated,  can  recover  the  pur- 
chase price  therefor  in  the  courts  of  our  state. 

It  is  a  general  principle  of  law  that  the  validity  of  a  con- 
tract must  be  tested  by  the  law  of  the  place  where  the  sale  is 
made.  Were  it  not  for  the  statute,  which  expressly  forbids* 
the  maintenance  of  such  an  action,  the  price  could  be  recov- 
ered, such  a  sale  not  being  invalid,  even  if  the  vendor  knew 
tliat  the  purchaser  intended  to  put  the  things  sold  to  an  ille- 
gal use,  unless  he  participated  in  that  intention,  or  in  some 
way,  beyond  the  mere  sale,  did  something  to  assist  or  facili- 
tate the  violation  of  law,  or  at  least,  in  the  language  of  some 
of  the  cases,  made  the  sale  with  the  knowledge  that  the 
thing  sold  was  to  be  resold  by  the  purchaser  in  another  state 
contrary  to  its  laws,  and  with  a  view  to  such  resale:  Webster 
V.  Munger,  8  Gray,  584;  Graves  v.  Johnson,  156  Masif.  211;  32 
Am.  St.  Rep.  446. 

The  distinction  between^  selling  a  thing  with  the  mere 
knowledge  that  it  is  to  be  resold  in  violation  of  law,  and  in 
any  way  aiding  in  such  illegal  act,  is  sound  and  well  recog- 
nized. Upon  this  principle  were  decided  the  cases  in  this 
state  relied  upon  by  the  counsel  for  the  defendant  in  review: 
Torrey  v.  Corliss^  83  Me.  333;  Banchor  v.  CUley^  38  Me» 
553.  But  when  Torrey  v.  Corliss,  33  Me.  333,  was  decided, 
there  was  no  such  statute  as  is  now  in  force.  The  act  of 
June  2,  1851,  which  was  somewhat  similar  to  our  present 
statute,  was  passed  while  that  action  was  pending,  and  the 
court  expressly  held  that  it  did  not  apply;  and  Banchor  v. 
Cilley^  38  Me.  553,  was  decided  under  the  statute  of  1846» 
which  did  not  refer  at  all  to  sales  made  in  other  states. 
Some  remarks  made  in  the  recent  case  of  Wasserboehr  v.  Bou- 
Iter,  84  Me.  165,  30  Am.  St.  Rep.  344,  are  also  relied  upon, 
but  that  case  was  decided  upon  ^^*  the  ground  that  the 
Bale  was  made  in  Maine,  and  therefore  illegal. 

This  very  question  was  decided  in  Meservey  T«  Qray^  65 
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Me.  540,  in  which  Mr.  Justice  Walton  says:  ^'It  will  be  no- 
ticed that  our  present  statute  makes  the  fact  that  the  liquors 
were  purchased  with  intention  of  selling  them  in  violation  of 
law,  and  not  the  seller's  knowledge  of  the  fact,  the  criterion 
by  which  to  determine  whether  the  contract  will  support  an 

action  in  this  state  or  not If,  therefore,  the  sale  was 

made  in  New  York,  and  the  plaintififs  had  no  knowledge  of 
the  illegal  purpose  of  the  defendant  to  sell  the  liquors  in  this 
state  in  violation  of  law,  yet,  inasmuch  as  the  evidence  satis- 
fies us,  as  a  matter  of  fact,  that  they  were  intended  for  such 
illegal  sale,  the  plaintiffs  cannot  recover  for  them." 

In  McGlinchy  v.  Winehell^  68  Me.  31,  it  is  decided  that  it 
matters  not  that  the  liquors  are  purchased  out  of  the  state; 
if  purchased  with  intent  to  sell  the  same  in  violation  of  law 
within  the  state,  an  action  for  the  price  cannot  be  main- 
tained. These  cases  are  decisive  of  the  question  at  issue. 
There  is  no  question  of  their  correctness.  The  statute  is  ex* 
plicit,  and  it  is  one  which  it  was  entirely  competent  for  the 
legislature  to  enact. 

The  further  contention  is  made  that  this  statute  is  uncon- 
stitutional, or  was  prior  to  the  act  of  Congress,  approved 
August  8,  1S90,  making  interstate  commerce  relating  to  in- 
toxicating liquorfif  subject  to  the  police  powers  of  the  several 
states,  because  in  violation  of  that  clause  of  the  federal  con- 
stitution which  gives  Congress  the  power  to  regulate  com- 
merce between  the  states.  The  case  of  Leisy  v.  Hardin^  185 
U.  S.  100,  is  relied  upon  in  support  of  this  proposition.  We 
think  that  there  is  no  principle  decided  in  that  case  which 
has  any  bearing  upon  the  question  under  consideration.  If 
the  purchaser  had  bought  the  liquors  with  the  intention  of 
selling  them  in  this  state  in  the  original  packages,  it  would 
not,  at  that  time,  have  been  an  intention  to  violate  the  law 
(Leuy  V.  Hardin,  135  U.  S.  100;  State  v.  J5urn«,  82  Me.  558), 
and  consequently  not  within  the  terms  of  the  statute;  but  in 
this  case,  as  we  have  before  said,  we  find  that  the  liquors 
were  bought  with  the  intention  of  reselling  them  in  this  state 
in  violation  of  law. 

*••  In  accordance  with  the  terms  of  the  report,  therefore, 
the  entry  should  be,  judgment  for  the  plaintiff  in  review  for 
the  amount  of  the  former  judgment  for  debts  and  costs,  with 
interest  thereon  from  the  time  of  rendition  of  said  judgment. 
Costs  in  the  review  will  follow. 
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Imtoxioatino  Liquors— OoNPLior  or  LAwa.-*Th«  ■»!•  and  delivery  of 
liquors  in  Musaohiuetto  with  a  view  of  having  them  resold  by  the  pur- 
chaser in  Maine,  in  violation  of  the  laws  of  the  latter  state,  will  not  sostaia 
•a  action  in  the  former  state  for  the  price  agreed  to  be  paid  for  took 
liquors:  Cfravet  ▼.  Johnaon,  IM  Mass.  211;  32  Am.  St.  Rep.  446.  and  «• 
tended  note  fully  discussing  the  subject. 


Hall  v.  Pbbrt. 

[87  UaX»M,  M9.] 

Wills— TcsTAMniTART  GAPAorrr.— Thb  Bubdiit  or  Proof  b  Rpoa  tiie 
proponent  of  a  will  contested  for  want  of  testamentary  capacity,  to  provo 
that  the  testator  at  the  time  of  the  execution  of  the  will  had  a  mind 
sound  enough  properly  to  devise  and  bequeath  his  property,  and  men« 
tal  capacity  sufficient  to  enable  him  to  understand  that  he  was  making  % 
wilL 

WiLU — DisposiNO  MiMD  AMD  Mbmort.*-A  disposing  mind  in  making  a 
will  involves  the  exercise  of  so  much  mind  and  memory  as  enables  a 
person  to  transact  common  and  simple  kinds  of  business  with  that  intel« 
ligence  belonging  to  the  weakest  class  of  sound  minds.  A  disposing 
memory  exists  only  when  one  can  recall  the  general  nature,  condition, 
and  extent  of  his  property,  and  his  relations  to  those  to  whom  he  gives, 
and  also  to  those  from  whom  he  excludes,  his  bounty. 

Wills— Testament  ART  Gapacitt. — To  havr  a  Sound  avd  Doposuio 
Mind  and  Memort  a  testator  must  have  actiye  memory  enough  to 
bring  to  his  mind  the  nature  and  particulars  of  the  business  to  be  trans- 
acted, and  mental  power  enough  to  appreciate  them,  and  act  with  sens« 
and  jiidgmeut  in  making  his  will. 

Wills.— Teht amenta RT  Gapacitt  in  a  testator  involves  sufficient  mental 
capacity  to  comprehend  the  condition  of  his  property,  his  relations  to 
the  persons  who  are,  or  should  be,  the  objects  of  his  bounty,  and  the 
scope  and  bearing  of  the  provisions  of  his  will.  He  must  have  suffi- 
cient active  memory  to  collect  in  his  mind,  without  prompting,  the 
particulars  or  elements  of  the  basiness  to  be  transacted,  and  to  hold 
them  in  his  mind  a  sufficient  length  of  time  to  perceive  their  obvious 
relations  to  one  another,  and  be  able  to  form  some  rational  judgment  la 
relation  to  them. 

WiLLS^TiSTAMBNTART  Gapacitt. — A  sound  and  disposing  mind  in  a  tea- 
tator  does  not  imply  that  the  powers  of  his  mind  may  not  have  been 
weakened  or  impaired  by  old  age  or  bodily  disease.  A  testator  may  be 
incapacitated  by  age  and  failing  memory  from  engaging  in  complex  and 
intricate  business,  and  incapable  of  understanding  all  parts  of  a  con- 
tract, and  yet  be  able  to  give  simple  directions  for  the  disposition  of 
his  property  by  will.  Great  age  may  raise  doubt  of  testamentary 
capacity,  but  it  does  not  alone  constitute  testamentary  disqualification. 

Wills — Tbstamentart  Gapacitt. — Great  age  does  not  alone  constitute 
testamentary  incapacity  if  the  testator  had  a  mind  and  memory  suflk 
cient  in  essentials,  and  capable  of  acting  rationally,  and  the  will  is  ui 
consonance  with  definite  and  long-settled  intention^  is  not 
able  in  its  provisions,  and  has  been  executed  with  fairness. 
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WnxB— TmAMBiTTAsr  CAPAorrr— XzPBBT  ETn>mcB.-»A  fudly  pk|il* 
mo  may  ezpnat  an  opinion  upon  llio  netonl  oondition  of  hit  polioBllli 
■tnJ,  b«t  it  k  not  oompoiont  for  him  to  gifo  a  diroel  opinion  vpon  hio 
patmai^a  mantal  eapaoity  to  mako  a  wUL 

Wilul—Mbntal  Cafaqot  to  make  a  will,  or  what  la  aay  omo  ahall  ho  tba 
■taadard  of  legal  capacity,  ia  a  qnestion  of  law. 

Wills— TnTAmHTABT  Oapaoitt.— Waaknem  of  memory,  Taeillatioa  ol 
pnrpoee,  credulity  and  TagnencM  of  thonghK  may  all  eziit  with  aAa* 
fsate  teetamentary  capacity  under  faTorable  oiroamataacoi. 

C.  E.  and  A.  8.  LittUfield,  for  the  plaintiff. 

A*  A.  Beat&n  and  R.  B.  Ulmerf  for  the  defendank 

***  Whitehouss,  J.  This  is  an  appeal  from  the  decree  of 
a  jndge  of  probate  approving  and  allowing  the  will  of  Mar* 
caret  B.  Perry,  of  the  following  tenor: 

'*Know  all  men  by  these  preeente,  that  I,  Margaret  B. 
Perry,  of  Rockland,  Knox  county,  Maine,  being  weak  in  body, 
bnt  of  sound  and  perfect  mind  and  memory,  do  make,  pub- 
lish, and  declare  this  my  last  will  and  testament,  and  herein 
dispose  of  all  my  worldly  estate  in  manner  following,  to  wit: 

^  First:  I  order  and  direct  my  executor  hereinafter  named 
to  pay  all  my  just  debts  and  funeral  charges  as  soon  as  may 
be  after  my  decease. 

** Second:  I  give  and  devise  to  my  adopted  son,  Arthur  C. 
Perry,  for,  and  during  the  term  of  his  natural  life,  the  home- 
stead upon  which  I  now  live,  situate  on  Ocean  street,  in  the 
eity  of  Rockland,  Maine,  to  have  and  to  hold  the  same  to  him 
and  his  assigns,  with  all  the  appurtenances  thereto  belong- 
ing, for  and  during  the  term  aforesaid.  And  I  request  the 
said  Arthur  G.  Perry,  if  ever  disposed  to  sell  his  right  in  the 
house  and  lot  aforesaid,  to  give  the  first  refusal  of  the  same 
to  my  daughter,  Mrs.  Hezekiah  Hall. 

** Third:  I  give  and  bequeath  to  my  daughter,  Frank,  wife 
«f  Hezekiah  Hall,  the  sum  oY  three  hundred  dollars  (ISOO.OO), 

**I  also  give  and  bequeath  to  my  said  daughter,  Frank,  the 
Aimitare  now  in  the  parlor  bedroom,  in  my  said  house,  to- 
gether with  the  carpet  now  on  the  parlor  floor  of  said  house. 

^1  **  Fourth:  I  give  and  devise  to  my  granddaughter, 
Bmma  Perry,  one  of  the  children  of  said  Arthur  C.  Perry, 
ihe  reversion  of  the  said  house  and  lot,  hereinbefore  devised 
for  life  to  said  Arthur  C.  Perry.  My  intention  being  that  on 
the  death  of  said  Arthur  G.  Perry,  that  said  house  and  lot 
•hall  go  to  said  Emma  Perry,  should  she  then  be  living.    If 
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Bhe  shoald  not  be  living,  then  I  devise  said  reversion  to  the 
heirs  of  the  said  Arthur  C.  Perry. 

"  I  also  give  and  bequeath  to  the  said  Emma  Perry  the 
furniture  now  in  the  front  chamber  in  my  said  house. 

**  Lastly:  I  give,  bequeath,  and  devise  to  my  said  adopted 
son,  Arthur  C.  Perry,  his  heirs  and  assigns  forever,  all  the 
rest,  residue,  and  remainder  of  my  estate,  real,  personal,  or 
mixed,  wherever  found  and  however  situated;  and  I  do  hereby 
appoint  the  said  Arthur  C.  Perry  sole  executor  of  this  my 
last  will  and  testament,  hereby  revoking  all  former  wills  by 
me  made.*' 

One  of  the  reasons  originally  assigned  for  the  appeal  was, 
that  the  will  was  the  result  of  undue  influence  on  the  part  of 
Arthur  C.  Perry,  but  it  is  not  seriously  urged  that  there  is 
sufficient  evidence  to  establish  this  ground  of  appeal  as  an 
independent  proposition. 

This  principal  contention  now  is,  that  the  testatrix  was  not 
of  sound  and  disposing  mind  at  the  time  of  the  execution  of 
the  will  admitted  to  probate.  This  objection  is  also  duly  set 
forth  in  the  reasons  of  appeal,  and  the  question  is  now  to  be 
determined  by  the  law  court,  without  the  aid  of  a  jury  trial, 
upon  the  evidence  adduced  at  the  hearing  before  the  judge 
of  probate,  or  so  much  thereof  as  may  be  deemed  legally 
admissible,  with  certain  additional  facts  agreed  upon  by  the 
parties,  and  presented  in  the  report  as  a  part  of  the  evidence. 

The  burden  is  upon  the  proponent  to  prove  that  the  testa- 
trix, at  the  time  of  the  execution  of  the  will,  had  mental 
capacity  requisite  to  make  a  valid  will.  It  is  incumbent  upon 
him  to  show  that  August  24,  1892,  Margaret  B.  Perry  was  a 
•*  person  of  sound  and  disposing  mind";  that  she  had  a  mind 
sound  enough  properly  to  devise  and  bequeath  her  property; 
that  she  had  *^*  mental  capacity  sufficient  to  enable  her  to 
understand  the  business  in  which  she  was  engaged  when  she 
made  the  will. 

A  "  disposing  mind  "  involves  the  exercise  of  so  much  mind 
and  memory  as  would  enable  a  person  to  transact  common 
and  simple  kinds  of  business  with  that  intelligence  which 
belongs  to  the  weakest  class  of  sound  minds;  and  a  disposing 
memory  exists  when  one  can  recall  the  general  nature,  con- 
dition, and  extent  of  his  property,  and  his  relations  to  those 
to  whom  he  gives,  and  also  to  those  from  whom  he  excludes^ 
bis  bounty.  He  must  have  active  memory  enough  to  bring 
to  his  mind  the  nature  and  particulars  of  the  business  to  b» 
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transacted,  and  mental  power  enough  to  appreciate  them,  and' 
act  with  sense  and  judgment  in  regard  to  them.  He  mu8t=' 
have  sufficient  capacity  to  comprehend  the  condition  of  hi*- 
property,  his  relations  to  the  persons  who  were  or  shoul(fr 
have  been  the  objects  of  his  bounty,  and  the  scope  and  bear- 
ing of  the  provisions  of  his  will.  He  must  have  sufficient^ 
active  memory  to  collect  in  his  mind,  without  prompting,  the- 
particulars  or  elements  of  the  business  to  be  transacted,  and^ 
to  hold  them  in  his  mind  a  sufficient  length  of  time  to  per-^ 
ceive,  at  least,  their  obvious  relations  to  each  other,  and  b^ 
able  to  form  some  rational  judgment  in  relation  to  them; 
See  Robinson  v.  Adams,  62  Me.  369;  16  Am.  Rep.  473;  Barnes 
V.  Barnes,  66  Me.  286;  Deln field  v.  Parish,  25  N.  Y.  9;  1  Red- 
field  on  Wills,  121-135;  Schouler  on  Wills,  sec.  68. 

But  niere. intellectual  feebleness  must  be  distinguished 
from  unsoundness  of  mind.  The  requirement  of  a**  sound 
and  disposing  mind  "  does  not  imply  that  the  powers  of  the 
mind  may  not  have  been  weakened  or  impaired  by  old  age  or 
bodily  disease.  A  person  may  be  incapacitated  by  age  and 
failing  memory  fronj  engaging  in  complex  and  intricate  busi- 
ness, and  incapable  of  understanding  all  parts  of  a  contract, 
and  yet  be  able  to  give  simple  directions  for  the  disposition 
of  property  by  will.  Great  age  may  raise  doubt  of  capacity^' 
80  far  as  to  excite  the  vigilance  of  the  court,  but  it  does  not 
alone  constitute  testamentary  disqualification.  On  the  con- 
trary, as  stated  in  Maverick  v.  Reynolds,  2  Bradford's  Surro- 
gate Reports,  360:  **  It  calls  for  protection  and  aid  to  further 
its  wishes  when  a  mind  capable  of  acting  rationally,  and 
"•  a  memory  sufficient  in  essentials  are  shown  to  have  ex- 
isted, and  the  last  will  is  in  consonance  with  definite  and 
long-settled  intentions,  is  not  unreasonable  in  its  provisional^ 
and  has  been  executed  with  fairness." 

When  the  mental  capacity  of  Margaret  B.  Perry  is  sub^ 
jected  to  these  recognized  and  familiar  tests,  it  is  the  opinion 
of  the  court,  after  a  careful  examination  of  the  evidence 
reported  and  of  the  elaborate  arguments  of  counsel,  that  ii 
was  not  devoid  of  any  element  requisite  to  make  a  valid  wilL 
The  internal  evidence  a^orded  by  the  will  in  question  exe- 
cuted by  her  August  24,  1892,  is  not  only  no  impeachmenIL 
of  her  testamentary  capacity,  but  rather  a  confirmation  of  it; 
The  leading  provision  of  the  will  in  which  she  gives  the  home- 
stead to  her  *'  adopted  son,'*  Arthur  C.  Perry,  during  his  life,* 
and  the  remainder  to  his  daughter,  whom  she  mentions  at 
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hsr  "  granddaaghter,  Bmma  Perry/^  appears  to  haye  been  in 
•onformity  w.ith  a  desire  which  she  had  long  cherished,  and 
A  porpose  which  she  had  explicitly  declared  long  before  the 
execution  of  the  will.  It  is  the  uncontradicted  testimony  of 
Iwo  witnesses  that,  two  years  and  a  half  before  the  will  was 
made,  she  stated  to  them  that  she  *'  intended  for  Arthur  to 
ka^e  the  house,"  and  that  it  was  her  husband's  wish  that 
Arthur  should  have  it  when  they  were  done  with  it.  Nor  is 
there  anything  in  the  evidence  tending  to  show  that  the  dis- 
position of  her  property  according  to  the  terms  of  this  will 
was  unreasonable  or  unnatural.  It  nowhere  appears  that  the 
^adopted  son  "  was  in  any  respect  unworthy  of  the  benefit 
lestowed  upon  him;  and  it  may  properly  be  inferred  from 
Ihe  evidence  that,  as  her  daughter,  Mrs.  Hall,  was  happily 
married  and  provided  with  a  comfortable  home,  the  testatrix 
considered  her  situation  in  life  so  fortunate  as  to  place  her 
beyond  any  need  of  her  mother*s  bounty.  The  request  that 
If  rs.  Hall  should  have  the  refusal  of  Arthur's  right  in  the 
liouse  in  the  event  of  a  sale,  with  the  bequests  to  her  of  the 
parlor  furniture  and  the  sum  of  three  hundred  dollars,  was  a 
kindly  remembrance,  apparently  evincing  not  only  natural 
afifection,  but  a  sense  of  justice  toward  her  daughter.  And 
all  the  provisions  of  the  will,  examined  without  the  aid  of 
extrinsic  evidence,  would  seem  to  indicate  an  active  *** 
memory  on  the  part  of  the  testatrix  and  a  rational  compre* 
kension  of  the  condition  of  her  property  and  her  relations  to 
the  beneficiaries  named  in  the  will. 

The  physical  condition,  manner  of  life,  and  general  con- 
duct of  the  testatrix  about  the  time  of  the  execution  of  the 
will,  and  the  particular  circumstances  attending  it,  all 
strengthen  the  proponent's  view  of  her  testamentary  capacity. 
True,  the  will  was  made  less  than  four  months  before  her 
4eath,  when  she  was  nearly  seventy-eight  years  old,  with 
some  of  the  infirmities  of  age  upon  her;  but  she  was  then 
Kving  in  her  own  house,  and  was  deemed  capable  of  manag- 
ing her  own  household  affairs,  receiving  such  kindly  assitt* 
ance  as  might  be  rendered  from  time  to  time  by  her  daughter, 
who  lived  next  door,  and  by  the  school  teacher  who  boarded 
with  her  for  two  years  immediately  preceding  her  death. 
She  appears  to  have  visited  the  office  of  the  attorney,  who 
drew  the  will,  two  or  three  times  before  it  was  executed;  but 
ft  was  drawn  in  accordance  with  directiona  given  by  her  two 
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weeks  before,  and  again  read  to  her  in  presenoe  of  tlie  sab- 
soribing  witnesses^ 

Two  of  these  attesting  witnesses  give  positive  and  anqaak 
ified  testiaiony  that  they  considered  her  of  sound  mind  aft 
that  time,  while  the  third,  though  not  asked  to  state  the  opin- 
ion whioh  he  formed  at  that  time,  gives  a  circumstantial  and 
detailed  account  of  what  transpired  in  his  presenoe,  from 
which  it  would  appear  that  the  conduct  of  the  testatrix  was 
entirely  consistent,  regular,  and  natural. 

The  testamentary  capacity  of  the  testatrix  being  presump- 
tively established,  the  proponent  rested;  and  thereupon  the 
contestant  introduced  eight  witnesses,  including  the  daughter 
who  contests  the  will,  her  husband,  and  her  sister-in-law,  the 
most  of  whom  had  been  intimately  acquainted  with  Mrs.  Perry 
for  many  years,  and  all  of  them  during  the  latter  years  of  her 
life. 

They  represent  her  respectively,  as  childish,  forgetful|  and 
subject  to  dissy  spells;  or  as  impatient,  inconsiderate,  and 
unreasonable,  as  indicated  by  her  urging  Dr.  Cole  to  hastem 
the  removal  of  a  sick  niece  from  her  house,  by  her  exaggera- 
tion of  the  amount  of  labor  she  performed  in  her  daughter^! 
household,  *^^  and  by  her  complaints  that  her  aged  sister, 
whose  mind  was  yery  much  impaired,  ^'  tired  her  all  out ";  as 
changeable,  forgetful,  and  liable  to  have  '^  peculiar  ideas,"  as 
instanced  by  her  belief  that  Arthur  Perry  was  able  to  hire  a 
place  at  a  large  rental;  as  not  sleeping  well  one  night  after 
talking  with  Arthur  Perry;  or  as  excitable  and  subject  tm 
headache  and  dizziness;  or  as  breaking  down  in  consequence 
of  the  severe  illness  of  her  husband,  eleven  years  before; 
or  again,  as  growing  more  feeble,  childish,  and  weak-minded 
during  the  last  year  of  her  life,  her  mind  failing  with  her 
body.  On  cross-examination,  however,  one  of  these  witnesses 
thought  Mrs.  Perry's  condition  was  ''  about  the  same  as  other 
old  ladies  of  her  age.'' 

The  contestant  also  attaches  great  significance  to  the  fact 
that  while  there  is  in  the  will  a  bequest  of  '^  the  sum  of  three 
hundred  dollars"  in  favor  of  the  daughter,  in  addition  to  tfas 
gift  of  the  furniture  in  the  parlor  bedroom  and  of  the  parlor 
carpet,  the  schedule  of  assets  appraised  discloses  a  total 
?alue  of  one  hundred  and  forty-one  dollars  and  sixteem 
oents,  of  which  only  eleven  dollars  and  sixty-six  cents  is 
money.  Two  of  the  subscribing  witnesses  to  the  will  received 
the  impression  that  she  had  three  hundred  dollars  in  some 
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bank,  but  it  appears  from  the  testimony  of  the  contestant 
and  her  husband,  Captain  Hall,  that  although  the  personal 
property  inventoried  all  came  into  the  possession  of  Captain 
Hall,  and  was  found  in  his  hands  after  the  death  of  Mrs. 
Perry,  no  money  or  other  property  was  found  anywhere  ex- 
cept that  named  in  the  inventory.     It  is,  therefore,  earnestly 
contended  that  Mrs.  Perry  was  laboring  under  the  delusion 
that  she  had  three  hundred  dollars  deposited  in  some  bank, 
and  attempted  to  bequeath  that  amount  to  her  .daughter, 
when  in  fact  she  was  not  possessed  of  a  single  dollar  outside 
^  the  real  estate  devised  to  Arthur  C.  Perry  and  his  daughter, 
iralued  at  eight  hundred  dollars,  and  her  household  goods, 
and  eleven  dollars  and  sixty-six  cents  in  money,  appraised 
at  one  hundred  and  forty-one  dollars  and  sixteen  cents.     It 
appears  that  her  taxes  were  abated,  and  that  her  only  means 
of  support  were  derived  from  a  pension  of  twelve  dollars  a 
JDQonth  during  the  later  years,  and  eight  dollars  a  month  dur* 
ijing  the  earlier  years  ^''^  following  her  husband's  death,  with 
7«tteb  s-oms  as  she  may  have  received  from  boarders;  and 
while  it  does  not  seem  from  the  evidence  highly  probable 
that  she  had  three  hundred  dollars  in  money  at  the  time  of 
lier  death,  it  is  not  conclusively  established  that  she  did  not 
.have  it  at  the  time  she  made  the  will.     Again,  it  is  not  an  ex- 
traordinary hypothesis  to  assume  that  she  greatly  overesti- 
mated the  value  of  her  household  furniture  and  other  personal 
effects,  and  believed  that  at  least  three  hundred  dollars  would 
be  realized  from  the  sale  of  these  after  the  specific  bequests 
to  the  daughter  and  Emma  Perry  had  been  set  apart.     The 
^apparent  inconsistency  is  susceptible  of  other  plausible  ex- 
rpTanations;  but  the  existence  of  the  discrepancy  is  not  so 
.4ndul)i  table  that  it  can  safely  be  accepted  as  conclusive  proof 
■  of  an  insane  delusion;  and,  in  any  event,  its  significance 
would  not  be  so  strong  that  it  might  not  be  overcome  by  the 
great  weight  of  other  evidential  facts  and  circumstances  tend- 
ing strongly  the  other  way. 

Nor  do  we  think  that  the  testimony  of  Dr.  Bstabrook,  who 
vas  called  as  the  family  physician  of  the  testatrix,  and 
allowed  to  give  his  opinion  as  an  expert  respecting  her  com- 
fietency  to  make  a  will,  is  entitled  to  the  weight  which  the 
contestant  would  give  it.  It  appears  that  he  was  not  con- 
aulteil  by  her  professionally  for  more  than  a  year  prior  to  the 
execution  of  the  will;  but  he  states  that  ''she  has  been  a 
,  fbeble   woman,  suffering  from  uterine  trouble  peculiar  to 
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.women/'  and  was  *'in  a  feeble  condition  of  mind."  When 
required  in  direct  examination  to  state  if  she  had  "  sufficient 
intelligence  to  make  a  will/'  he  says:  ''I  don't  know  as  I 
can;  I  am  not  quite  prepared  for  it  coming  in  that  shape"; 
and  when  pressed  to  answer,  assuming  her  condition  to  be 
as  he  had  described  it,  and  that  she  had  undertaken  to  dispose 
of  property  that  she  did  not  possess,  he  proi)erly  replied  in 
substance  that  be  did  not  understand  "  what  the  condition  of 
a  person's  mind  should  be  to  be  rendered  competent  to  make 
a  will."  The  learned  counsel  thereupon  stated  some  of  the 
principal  requisites  of  testamentary  capacity,  and  the  witness 
answered:  '*If  sbe  should  give  away  somebody  else's  prop- 
erty or  property  that  was  not  her  own,  I  should  say  she  was 
not  *^*  competent."  The  counsel  then  said:  *' The  question 
is,  taking  all  these  things  into  account,  with  your  knowledge 
of  her,  her  condition  when  you  saw  her,  what  the  witnesses 
say  of  her  loss  of  memory,  her  increased  impatience,  her 
treatment  of  her  daughter,  and  her  frequent  dizziness,  now, 
whether  taking  all  those  facts  into  account,  she  had  such 
competency  as  I  have  described,  and  was  capable  of  making 
a  will?"    A.  "I  think  not." 

It  is  plain,  however,  that  if  the  element  of  *'  giving  away 
property  not  her  own"  be  eliminated,  there  are  no  facts  stated 
by  this  witness  in  his  description  of  Mrs.  Perry's  physical 
and  mental  condition  that  will  warrant  his  conclusion  that 
ahe  did  not  have  mental  capacity  to  make  a  will. 

But  though  the  witness  was  authorized,  as  a  family  physi- 
cian,  to  express  an  opinion  upon  the  actual  condition  of  his 
patient's  mind  {Fayette  v.  Chesterville^  77  Me.  28;  62  Am. 
Rep.  741),  it  wa3  not  competent  for  him  to  give  an  opinion 
upon  the  direct  question  of  Mrs.  Perry's  capacity  to  make  a 
will.  A  question  calling  for  a  direct  expression  of  opinion 
from  an  expert,  whether  a  testator  had  '*  sufficient  intelli- 
gence," or  "mental  capacity,"  or  was  "  competent"  to  make 
a  will,  is  not  the  appropriate  form  of  inquiry  to  elicit  opinion 
evidence  which  will  most  satisfactorily  enlighten  and  assist 
the  court  and  jury  in  determining  that  issue.  An  expert 
should  not  be  required  thus  to  invade  the  province  of  the 
court  and  jury.  What  is  sufficient  capacity  to  make  a  will 
is  not  simply  a  question  of  fact;  it  is  rather  a  conclusion 
which  the  law  deduces  from  certain  facts  proved  or  admitted 
as  premises.  As  stated  by  the  court  in  Fairchild  v.  Baseombf 
36  Vt  398:  "A  witness  may  not  correctly  apprehend  (ho  rule 
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of  law,  and,  If  be  nses  each  expressions,  may  be  misled  bim* 
self,  or  may  mislead  the  jury.  Henoe  tbe  question  should  be 
framed  so  as  to  require  him  to  state  tbe  measure  of  the  tes- 
tator's capacity  in  his  own  language,  and  by  such  ordinary 
terms  or  forms  of  expression  as  will  best  convey  his  own 
ideas  of  the  matter";  or,  to  use  the  language  of  the  court  in 
CroweU  ▼.  Kirk,  3  Dev.  855,  858,  *'  to  state  the  degree  of  intel- 
ligence or  imbecility  the  best  way  he  can."  So,  in  Kemipsey 
T.  McQinnU,  21  Mich.  128,  the  •'^^  court,  by  Christiancy,  J.» 
use  this  language:  *'  Capacity  to  make  a  will,  or  what  in 
any  case  shall  be  the  standard  of  legal  capacity,  is  always  a 
question  of  law.  The  physical  or  mental  condition  from 
which  that  capacity  may  be  deduced  is  a  question  of  fact, 
which  may  be  shown  by  evidence  of  physical  or  mental  man* 
ifestations,  and  the  opinions  of  professional  witnesses  as  infer* 
ences  of  fact  thereon.  There  has  been  some  looseness  in  the 
courts  in  permitting  opinions  to  be  given  upon  a  testator's 
capacity,  •  .  •  .  but  that  mode  of  putting  the  question  is  ob- 
jectionable.*' 

In  May  v.  Bradlee,  127  Mass.  414,  it  is  said  the  court 
**  might  properly  refuse  to  allow  the  question  to  be  put  in 
that  form,  because  it  called  for  an  opinion  upon  a  mixed 
qtlestion  of  law  and  fact,  and  not  upon  a  question  of  medical 
science  only.  What  degree  of  mental  capacity  is  necessary 
to  the  making  of  a  will  is  a  question  of  law,  which  was  not  to 
be  determined  by  the  witness,  and  as  to  which  he  could  not 
be  assumed  to  be  informed,  unless  the  legal  requisites  of  tes- 
tamentary capacity  were  stated  in  the  interrogatory,  or  other- 
wise explained  to  him."  But  it  is  obvious  that  even  with 
such  an  explanation,  incomplete  as  it  would  ordinarily  be^ 
when  hastily  given  under  such  circumstances,  a  medical 
expert  could  not  instantly  grasp  and  fully  appreciate  all  of 
the  legal  requisites  of  testamentary  capacity,  and  that  form 
of  inquiry  would  still  be  objectionable.  Tbe  more  simple 
and  better  form  of  inquiry  **  relates  to  mental  sound ness^r 
unsoundness,  with  reference,  as  near  as  may  be,  to  the  par* 
ticular  act  or  kind  of  act  in  dispute":  Schouler  on  Wills,  sec 
208.  See  also  Lawson  on  Expert  and  Opinion  Evidence,  187, 
Case  4. 

But  the  proponent  presents  in  rebuttal  nine  witnesses,  neigh* 
bors  and  friends  of  Mrs.  Perry,  and  with  one  exception  all 
disinterested  and  not  related  to  either  of  the  parties. 

Their  oombined  testimony  covers  a  period  of  nearly  thirty 
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jean  prior  to  ber  death, and  comprises  the  eondition,  oondact, 
and  habits  of  life  of  Mrs.  Perrj  in  their  varied  relations  with 
her  of  a  business  and  social  character  during  all  this  time. 
They  disoorered  no  material  change  in  her  appearance  or  man- 
ner,  and  no  peculiarities  in  her  conversation  or  conduct  One 
*^*  witness  set  out  blackberry  bushes  in  her  garden  late  in 
the  fall  after  the  will  was  made  in  August;  she  waited  upon 
him,  **  got  the  things''  for  him,  and  directed  him  how  to  per* 
form  the  work,  and  he  followed  her  directions.  None  of  them 
observed  anything  "particular"  or  "peculiar"  in  her  habits 
not  characteristic  of  other  ladies  of  her  age  and  experience 
in  life.  She  may  have  been  more  forgetful  of  the  present  than 
of  the  past,  and  may  frequently  have  forgotten  what  she  had 
just  before  said  or  done.  She  may  have  been  childish^ 
changeable,  impatient,  and  sometimes  inconsiderate;  her 
judgment  in  relation  to  the  value  of  property  may  not  have 
been  the  most  reliable,  and  her  mind  may  not  have  been 
vigorous  enough  to  grasp  all  the  features  of  a  complicated 
transaction;  but  all  this  may  be  said  of  multitudes  of  elderly 
people  whose  competency  to  manage  simple  and  ordinary 
kinds  of  business  is  never  questioned  by  their  acquaintances 
and  friends.  ^  Weakness  of  memory,  vacillation  of  purpose, 
credulity  and  vagueness  of  thought,  may  all  consist  with 
adequate  testamentary  capacity  under  favorable  circum« 
stances":  Schouler  on  Wills,  sec.  70.  "  It  is  one  of  the 
painful  consequences  of  extreme  old  age,"  says  Chancellor 
Kent,  "  that  it  ceases  to  excite  interest,  and  is  apt  to  be  left 
solitary  and  neglected.  The  control  which  the  law  still  gives 
to  a  man  over  the  disposal  of  his  property  is  one  of  the  most 
efficient  means  which  he  has  in  protracted  life  to  command 
the  attention  due  his  infirmities ":  Van  AUi  v.  Hunter^  5 
Johns.  Ch.  148. 
Appeal  dismissed.    Decree  of  probate  court  affirmed. 


WnjiS— TfeSTAMBHTABT  Oapaottt— BuROiN  ov  Pitoov.— The  Imrdan  of 
proof  ia  always  upon  the  party  ooutesting  a  will  to  ihow  the  incapacity  of 
the  teatotor:  Battis  v.  3£<mtgomay,  96  Ala.  486;  86  Am.  8t  Rep.  227,  and 
note;  Knox  ▼.  ^iiocb,  96  Ala.  495;  36  Am.  St.  Rep.  236. 

Wills— TiSTAMBMTART  Capacttt— Tnr  or.— One  who  al  the  time  of 
tzecnting  a  will  has  mind  and  memory  sufficient  to  recall  and  remember 
the  property  he  is  about  to  beqaeatb»  the  objeot  of  his  bounty  and  the  dis* 
position  whioh  he  wishes  to  make,  to  know  and  understand  tiie  natnre  and 
eonseqneaoes  of  the  business  to  be  performed,  and  to  discern  the  simple  and 
shTious  relations  of  its  elements  to  esoh  other,  has  a  soaad  and  disposing 
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mind  and  memory:  Bwmeff  r,  Torrejf,  100  Ala.  187;  46  Am.  St.  Rep.  88^ 
«nd  note;  Knox  v.  Knox,  W  Ala.  496;  86  Am.  St.  Rep.  236,  and  note. 

Wills— Tbstaicbktart  OAPACfRT— Olb  Ags,  Wbak  Mikort  as  Aitaov* 
IHQ.— The  faot  that  a  teatator  when  he  made  his  will  wae  MTenty*fiTe  J9mxm 
of  age,  weak,  and  feeble,  nenrona,  irritable,  absent-minded,  and  of  feebte 
memory,  does  not  establish  hii  want  of  testamentary  capacity  if  he  h»d  m 
strong  will  and  a  good  understanding  of  all  the  business  in  which  he  wm« 
engaged:  In  re  Cline*t  WiU,  24  Or.  176;  41  Am.  St  Rep.  851,  and  notew 
Mere  physical  weakness  or  disease,  old  age,  eocentrioities,  blunted  peroep- 
tions,  weakening  judgment,  failing  memory  or  mind,  are  not  necessarily 
inconsistent  with  testamentary  capacity,  but  CTidenoe  of  snch  facts,  or  Any 
of  them,  should  be  submitted  to  the  jury  to  aid  in  determining  whether  or  not 
the  testator  had  sufficient  capacity  at  the  time  of  ezecnting  his  will:  Riek^ 
montVt  Appeal,  59  Conn.  226;  21  Am.  St.  Rep.  66. 

WlUA—JUvaTAMmVTART   CAPAOnT— TsSTDfOKT  OV  PhTOOIAIIS  A8  «Ql— 

Physicians  are  allowed  to  giro  their  opinion  as  to  the  sanity  of  a  testatop 
from  the  symptoms  and  oircnmstances  which  come  within  their  obsenratioii, 
or  as  testified  to  by  others:  PoUi  r.  Hornet  6  Oa.  624;  60  Am.  Dea  629,  mad 
nota.    See,  alao^  tiia  extended  nott  to  Hatmawndr*  IFoodmon,  66  Am.  Dm. 
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Garrison  v.  Hill. 

[79  MabtlAMB,  7A.] 

OMnmonn  Bstatbb  op  Isthsritancb  will  Vam  by  datoeat^  aad  m  iJm 
dsyiiable^  bat  only  thooe  can  take  who  are  in  esM  when  the  oontingeiioj 
happens,  and  the  estate  falls  into  possession. 

Will — Coiisnioonoa  ov— Ditisb.— If  a  life  estate  in  property  b  derised 
bj  will  to  a  woman,  with  remainder  to  her  children,  if  she  leaves  any, 
and  to  her  brother  if  she  does  not  leave  any,  and  the  brother  dies  firsts 
and  she  dies  withont  issue,  having  devised  the  property  to  her  mother, 
tiie  estate  will  pass  to  the  heirs  of  the  remainderman  alive  when  the 
sister  died.  She  not  being  in  esse  when  the  contingency  happened,  and 
tiie  estate  fell  into  possession,  ooald  neither  inherit  nor  devise  it. 
It  would  not,  therefore,  pass  to  her  upon  the  remainderman's  death, 
and  ooald  not  pass  by  her  will  to  her  mother. 

Action  of  ejectment.  The  plaintiff,  Mary  De  Charms 
Churisony  was  Maria  M.  Johnson's  niece,  and  the  defendant, 
Thomas  Hill,  was  the  devisee  in  trust  for  Emma  Maria  G. 
Johnson,  under  the  will  of  Maria  E.  Weise.  There  was  a 
judgment  for  the  defendant,  and  the  plaintiff  appealed. 

Hyland  P.  Stewart  and  John  PrenUss  Poe^  attorney  general^ 
for  the  appellants. 

ThoiMU  Ireland  Elliott^  for  the  appellee. 

^*  Bbisook,  J.    This  is  an  appeal  in  an  action  of  eject* 

iiient.    The  property  sought  to  be  recovered  is  real  estate, 

ituate  on  Lexington  street,  in  Baltimore  city,  together  with 

its  rents  and  profits. 

The  main  questions  for  our  consideration  arise  upon  a  con* 

ruction  of  the  fifth  item  of  the  will  of  a  certain  Maria  S« 

eise,  and  the  will  of  a  certain  Emma  M.  C.  Johnson. 

(MS) 
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Bj  the  fifth  olauBe  of  the  will  of  Maria  B.  Weiae  she  de» 
▼iied  as  follows:  **A11  the  rest,  residue,  and  remainder  of 
mj  estate,  efiTects,  and  property  of  every  kind  and  description 
whatsoeyer,  inclusive  of  my  house  and  lot  of  ground  on  Lex* 
ington  street,  I  give,  devise,  and  bequeath  to  Thomas  Hill,  of 
the  city  of  Baltimore.  In  trust  and  special  confidence,  how* 
ever,  for  the  separate  use  and  benefit  of  my  cousin,  the  said 
Emma  Maria  G.  Johnson,  for  and  during  the  term  of  her 
natural  life,  so  that  she  during  that  period  be  permitted  and 
Buffered  to  have,  receive,  *^  take,  and  enjoy  the  rents,  issues, 
and  profits  of  said  residuary  estate  and  property,  free  from 
the  control,  power,  or  disposal  of  any  future  husband  she 
may  marry;  and  from  and  after  the  death  of  said  Bmma 
Maria  C.  Johnson,  in  trust,  that  the  said  residuum  shall  go  to 
and  become  the  property  of  any  children  of  the  said  Bmma 
Maria  C.  Johnson,  their  heirs  and  assigns,  absolutely;  but,  in 
case  the  said  Emma  Maria  C.  Johnson  should  depart  this 
life  without  leaving  a  child  or  children,  or  descendants  of  a 
child,  living  at  the  time  of  her  decease,  then  the  said  trust 
property  and  premises  shall  go  to  my  cousin,  the  said  Will- 
iam Worthington  Johnson,  absolutely/' 

The  will  was  dated  April  12,  1880,  and  was  duly  executed 
to  pass  real  estate.  The  testatrix  died  December  7,  1881^ 
unmarried,  and  without  issue. 

Bmma  M.  G,  Johnson  executed  her  last  will  and  testament 
on  the  23d  of  August,  1887,  and  died  April  22,  1891,  un- 
married, and  without  issue.  By  her  will  she  devised  and 
bequeathed,  after  the  payment  of  her  debts  and  funeral  ex- 
penses, all  her  property  to  her  mother,  Maria  M.  Johnson. 

After  the  death  of  the  testatrix  the  life  tenant,  Bmma  M. 
C.  Johnson,  received  the  rents  and  profits  of  the  property  un- 
til her  death.  William  Worthington  Johnson,  the  remain- 
derman under  the  will,  died  on  the  14th  of  October,  1886, 
intestate,  unmarried,  and  without  leaving  issue,  but  left  an 
only  sister,  Emma  M.  C.  Johnson,  and  Maria  M.  Johnson» 
his  mother.     The  latter  died  in  January,  1889. 

Upon  this  state  of  facts  the  question  then  is.  Do  the  heirt 
at  law  of  William  Worthington  Johnson,  the  remainderman, 
take  the  interest  in  the  property  which  he  would  have  taken 
had  he  survived  the  life  tenant,  Emma,  or  did  it  descend  to 
his  sister  Emma,  who  was  living  at  the  time  of  his  deaths 
and  pass  under  her  will  to  her  mother,  Maria  M.  Johnson? 

Here  there  is,  first,  a  life  estate  given  to  Bmma  Johnson^ 
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and  a  remainder  is  limited  with  a  double  aspect — if  she  left 
*'  children,  then  to  them  in  fee,  if  she  left  none,  which  con- 
tingency  actually  happened,  then  the  devise  if  to  William 
Worthington  Johnson, 

It  is  well  settled  that  contingent  estates  of  inheritance  will 
pass  by  descent  and  are  also  devisable:  Reid  ▼.  fFal6ac&,  76 
Md.  205. 

But  while  this  is  true,  and  it  is  unnecessary  to  refer  to  the 
cases,  or  to  discuss  the  principles  upon  which  they  rest,  yet 
it  is  also  clear  that  those  only  can  take  who  were  in  este  at 
the  time  when  the  contingency  happened,  and  the  estate  falls 
into  possession.  Justice  Story,  in  the  case  otBamitz  v.  Casey^ 
7  Cranch,  456,  states  the  rule  thus:  ^  It  is  very  clear  that 
contingent  remainders  and  executory  devises  at  common  law 
are  transmissible  to  the  heirs  of  the  party  to  whom  they  are 
limited,  if  he  chance  to  die  before  the  contingency  happens.'* 
It  was  held  in  that  case  that  those  who  were  heirs  of  the  re- 
mainderman on  the  12th  of  February,  1808,  the  date  of  the 
happening  of  the  contingency,  were  entitled  to  the  estate, 
though  he  had  died  in  1802,  six  years  before  the  contingency 
happened.  And  to  the  same  effect  are  the  cases  of  Spenee  v. 
Robins,  6  Gill  &  J.  512;  26  Am.  Dec.  587;  Snively  v.  Beavans, 
1  Md.  222;  Buck  y.  Lantz,  49  Md.  444;  DemiU  ▼.  Reid,  71 
Md.  190;  Ooodright  ▼.  Searle,  2  Wils.  34.  Applying,  then, 
this  well-established  doctrine  to  the  facts  of  the  case  now 
under  consideration,  we  are  clearly  of  the  opinion  that  as  the 
contingency — the  death  of  the  life  tenant,  Emma,  without 
children — did  not  occur  until  five  years  after  the  death  of  the 
remainderman,  she  could  not  be  heir  or  take  or  transmit 
any  interest  in  the  estate  by  will  or  otherwise.  She  was  not 
in  esse  when  the  contingency  happened,  and  when  the  estate 
fell  into  possession.  Being  dead,  she  could  neither  inherit 
nor  devise  it.  The  property,  therefore,  passed  to  those  of 
William  Worthington  Johnson's  heirs  alive  at  the  happening 
of  the  contingency,  viz.,  the  death  of  Emma  M.  C.  Johnson, 
unmarried  **  and  without  issue.  The  plaintiffs'  prayers 
were  therefore  properly  rejected.  The  first  prayer  was  defect* 
ive,  because  it  proceeded  upon  the  theory  that  when  the  re- 
mainderman, William,  died  on  the  14th  of  October,  1886,  his 
contingent  interest  passed  to  his  sister  Emma,  and,  uniting 
with  her  life  estate,  created  a  fee  which  was  transmissible  by 
will  to  her  mother,  and  passed  from  her  to  the  plaintiffs. 
This,  for  the  reasons  we  have  given,  was  error.    The  second 
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prayer  inyolves  the  proposition  that  the  estate  devised  tothe* 
trustee  was  executed  by  the  statute  of  uses,  the  life  tenant, 
Emma  M.  C.  Johnson,  being  an  unmarried  woman,  that 
thereby  the  said  Emma  became  the  owner  of  the  legal  life 
estate  therein,  atid  the  fee  was  vested  in  the  heir  at  law  of 
the  testatrix,  Maria  E.  Weise.  This  prayer,  for  the  reasons 
we  have  assigned,  was  alsc  erroneous. 

The  first,  second,  third,  and  fourth  prayers  of  the  defend- 
ant were  properly  granted,  and  contained  the  correct  propo- 
sitions of  law  bearing  upon  the  case. 

The  fifth  prayer  granted  on  behalf  of  the  defendant  in- 
structed the  jury  that  there  was  no  legally  sufficient  evidence 
in  the  case  to  entitle  the  plaintiffs  to  recover.  This  prayer 
was  correct,  and  was  properly  granted  under  the  facts  of  the 
case.  The  judgment  below  being  for  the  defendant,  and  find- 
ing no  error  in  the  rulings  of  the  court,  we  shall  affirm  the 
judgment. 

Judgment  affirmed.  

CoNTiNOKNT  RsHAiNDERa  AND  ExBCUTORT  Dbviska  are  transmissible  and 
consequently  devisable:  Spence  v.  Hobins,  6  Gill  &  J.  507;  26  Am.  Dec.  587, 
590.  A  remainder  is  contingent  if  the  persons  who  are  to  take  are  not  in 
esse,  or  are  not  definitely  ascertained:  Note  to  Ducker  v.  Bumkam^  37  Am. 
8t.  Rep.  146.  The  interest  of  a  remainderman,  dying  before  the  termiua- 
tion  of  the  life  estate,  descends  to  his  heirs,  where  the  remainder  is  vested: 
Bufford  V.  HolUman,  10  Tex.  560;  60  Am.  Dec.  223;  and  this  appears  to  be 
true  in  the  case  of  a  contingent  remainder:  Spenoe  v.  Robina,  6  Gill  &  J.  507; 
26  Am.  Dec  587,  590. 


First  Nat.  Bane  op  Baltimore  v.  Lindbnstruth. 

[79  Mabtland.  186.] 
Chaitbl  Mortoaobs — AFTBR-AoguiRBD  pROFBRTT.— No  lien  on  after-ae» 
quired  goods  is  created  by  a  provision  in  a  mortgage  of  a  stock  of  goods 
that  all  stock  replaced  after  the  sale  of  any  of  the  stock  shall  be  substi- 
tuted  for  the  stock  originally  covered  thereby.  Such  a  provision  ia 
at  law  a  nallity,  thoagh  it  does  not,  of  itself,  render  the  mortgage 
Toid  as  franduleni. 

CflATTBL    MORTGAOBS  —  InTKRMINOLINO    OV    PbOPBRTT — EXBCUTION. — If 

after-acquired  goods  have  been  so  intermingled  with  the  property  cov- 
ered by  a  chattel  mortgage  as  not  to  be  distingaishable  from  the  latter, 
and  this  has  been  done  with  the  knowledge  of  the  mortgagee  and  for 
his  beneOt^  a  judgment  creditor  of  the  mortgagor  may  lawfully  lery 
open  and  sell  the  whole  or  so  much  thereof  as  may  be  necessary  i» 
satisfy  his  debt. 
CaArrBL  Mobtoaobb— Jurisdiction  or  Equitt  vo  Sn*  Asibb. — ^If  a  mort* 
gage  ia  ineffective  at  law  to  include  after-acquired  property,  and  saoll 
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property  b  so  intermingled  with  that  embraced  in  the  mortgage  ae  to 
dostroy  the  identity  of  the  latter,  thereby  rendering  the  whole  anbjeet 
to  levy  and  aale  on  ezecatiou,  there  ia  no  necessity  for  resorting  to  a 
oonrt  of  equity  to  set  aside  the  mortgage,  to  appoint  a  receiTer»  and  to 
•ell  the  property,  and  equity  has  no  jurisdiction,  ander  tho  cironm- 
•tances,  to  grant  such  relief. 

Alexander  Preston  and  J.  Alexander  Preston^  for  the  appel* 
lant. 

Thomas  C.  Weeks^  for  the  appellee  the  Brewing  Company. 

C,  Dodd  McFarldnd  and  Peter  J.  Campbell^  for  the  appellee 
Lindenstruth  and  the  Baltimore  Savings  Institution. 

^•'^  McShbbry,  J.  On  August  20, 1890,  Lindenstruth  bor* 
rowed  five  thousand  five  hundred  dollars  in  cash  from  the 
George  Bauernschmidt  Brewing  Company  of  Baltimore,  and 
at  the  same  time,  and  to  secure  the  repayment  of  the  loan^ 
executed  and  delivered  to  the  lender  a  mortgage  conveying 
both  real  and  personal  property,  and  likewise  all  of  the  mort- 
gagor's "stock  in  trade,  such  as  whiskies,  brandies,  wines, 
liquors  of  any  sort  and  description."  Amongst  other  things, 
the  mortgage  contained  the  following  provision:  *'And  it  is 
hereby  expressly  understood  that  all  stock  and  goods  hereby 
granted  shall  be  held  liable  for  the  said  sum  of  five  thousand 
five  hundred  dollars,  and  the  interest  thereon,  until  paid; 
and  that  all  stock  of  goods  replaced  after  the  sale  of  any  or 
all  of  the  stock,  goods,  merchandise,  and  other  property 
hereby  granted  shall  be  substituted  for  those  hereby  gran  ted  ,^ 
and  the  debt  hereby  secured  *•*  shall  be  a  lien  upon  all  of 
said  stock  or  goods  now  on  hand  or  substituted  for  the  stock,, 
goods,  and  other  property  granted."  In  November,  1892,  the 
First  National  Bank  of  Baltimore  obtained  a  judgment  against 
Lindenstruth  upon  a  cause  of  action  which  existed  prior  to  the 
execution  of  the  mortgage.  A  fieri  facias  was  issued  on  thi» 
judgment,  and  was  returned  nulla  bona,  and  shortly  there* 
after  the  bank  filed  a  bill  of  complaint  in  circuit  court  No.  2 
of  Baltimore  city,  alleging  that  Lindenstruth  was  largely  in- 
debted; that  he  was  without  the  means  to  pay  his  debts  apart 
from  the  property  covered  by  the  mortgage;  that  the  convey- 
ance was  made  to  hinder,  delay,  and  defraud  his  creditors^ 
and  that  it  contained  provisions  which  were  utterly  void. 
Later  on  an  amended  bill  was  filed  charging,  in  addition  ta 
the  averments  of  the  original  bill,  that  the  mortgage  had,  ii> 
fact,  hindered,  delay ed,  and  prevented  the  plaintiff  from  cok 
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lacting  its  Jadgment,  and  farther,  that  the  property  was  mora 
than  sufficient  to  pay  the  mortgage  debt  and  the  plaintiflTs 
olaim.  It  also  dharged  that  some  of  the  goods  and  stock  eon* 
veyed  by  the  mortgage  had  been  sold  and  replaced  by  other 
goods  and  stock,  and  that  these  latter  had  been  so  mixed  and 
intermingled  with  tho;se  covered  by  the  mortgage  that  the7 
•could  not  be  identified  or  distinguished  from  the  goods  and 
«tock  originally  transferred  by  the  mortgage.  The  relief 
prayed  was  that  the  mortgage  might  be  set  aside;  tlntt  a  re* 
-ceiver  might  be  appointed;  that  the  mortgaged  property 
might  be  sold,  and  that  the  claim  of  the  plaintiff  might  be 
paid  after  the  debt  secured  by  the  mortgage  had  been  first 
satisfied.  There  was  likewise  a  prayer  for  general  relieL 
A  demurrer  was  interposed  to  the  amended  bill,  but  was 
•overruled,  and  the  answers  previously  filed  to  the  original 
bill  were  adopted  as  answers  to  the  amended  bill.  Testi* 
mony  was  taken,  and  upon  final  hearing  the  court  (Wickes^ 
J.)  dismissed  the  bill  of  complaint,  with  costs;  and  from  that 
decree  this  appeal  was  taken. 

***  The  testimony  shows,  beyond  a  cavil  or  a  doubt,  that 
the  cash  was  actually  loaned  by  the  brewing  company  to 
Lindenstruth  in  absolute  good  faith  when  the  mortgage  was 
•executed;  and  there  is  nothing  whatever  in  the  record  even 
suggestive  of  a  suspicion  that  the  mortgagor  and  mortgagee 
combined,  or  confederated  to  defraud  any  creditor  of  Linden- 
struth. Indeed,  it  was  not  pretended  in  the  discussion  at  the 
bar  that  there  was  any  evidence  of  actual  fraud  apart  from 
that  which  it  was  insisted  the  provisions  of  the  mortgage 
•disclosed.  These  provisions  are  the  ones  we  have  already 
quoted,  and  they  are  relied  on  as  sufficient  to  condemn  and 
avoid  the  instrument. 

It  is  quite  true  courts  of  high  authority  have  held  that  a 
mortgage  conveying  a  stock  in  trade  and  containing  an  ex* 
press  covenant,  or  accompanied  by  an  independent  agree- 
ment, permitting  the  mortgagor  to  remain  in  possession  for 
the  purpose  of  selling  the  mortgaged  articles  for  his  own  use 
and  benefit,  or  for  the  purpose  of  replacing  such  of  them  as 
he  might  sell,  is  null  and  void  as  to  creditors  of  the  mortgagor, 
4>ecause  fraudulent  in  law,  without  reference  to  the  bona  fides 
<»f  the  mortgage  debt  or  the  honesty  of  the  mortgagor's  inten- 
tion: Robtriaon  v.  EUiotty  22  Wall.  513;  DavenpoH  ▼.  Ftndkef 
«8  Ind.  382;  34  Am.  Rep.  265;  VoorhU  ▼.  Lang$dorf,  81  Mo» 
451;  CoUin$  v.  MyerSf  16  Ohio,  547;  Freeman  y.  Bawmmt  6 
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Ohio  St  1;  SoiUhard  v.  Benn$r,  72  N.  Y.  424;  Place  ▼.  Lang- 
woHhy,  18  Wis.  629;  80  Am.  Deo.  758;  EdgeU  v.  Hart,  9 
N.  Y.  213;  59  Am.  Dec.  532.  And  it  is  also  true  other  courts 
entitled  to  equal  respect  have  held  that  such  a  mortgage  is 
not  per  §e  void,  but  that  the  reservation  of  a  power  thus  to 
eell  is  only  evidence  of  a  fraudulent  intent  for  the  consid- 
eration of  the  tribunal  which  has  to  determine  the  ques- 
tion of  fraud:  Oliver  v.  Eaton,  7  Mich.  108;  Cheatham  ▼. 
Hawkins,  76  N.  C.  335;  Fletcher  v.  Powers,  181  Mass.  833i 
Van  Meter  v.  Estill,  78  Ky.  466;  Fisher  v.  Syfers,  109  Ind. 
514. 

^^^  But  we  are  not  now  confronted  with  this  precise  ques- 
tion. The  mortgage  contains  no  clause  giving  the  mortgagor 
power  to  sell  the  mortgaged  property,  either  for  his  own  use 
or  for  the  purpose  of  replenishing  the  stock;  and  there  is  no 
evidence  in  the  record  tending  to  establish  the  existence  of  a 
collateral,  independent  agreement  between  the  mortgagor  and 
mortgagee  conferring  upon  the  former  such  authority.  Mere 
posdession  by  the  mortgagor  of  the  mortgaged  property  is  not» 
under  our  registry  laws,  a  badge  or  indication  of  fraud;  and 
to  hold  that  a  merchant  cannot  mortgage  his  goods  without 
closing  his  doors  would  be  to  hold  that  a  chattel  mortgage 
upon  such  property  is  worthless:  Oay  v.  Bidwell,  7  Mich.  520. 
The  clause  we  have  cited  from  the  mortgage  attempts  to  make 
provision  for  subjecting  to  the  lien  of  the  mortgage  after- 
acquired  stock  in  trade,  and  whilst  contemplating,  as  its  lan- 
guage imports,  the  obvious  contingency  that  some  of  the  stock 
would  or  might  be  sold  in  the  ordinary  course  of  business 
unless  the  mortgagor  should  close  his  doors  at  once  and  dis- 
continue his  occupation  altogether,  it  did  not,  in  terms,  re- 
serve to  him  either  the  right  or  the  power  to  sell  the  mortgaged 
property  for  his  own  use  and  benefit,  or  for  any  other  purpose. 
On  the  contrary,  the  clause  in  question,  by  declaring  that  all 
stock  substituted  for  the  stock  sold  should  be  subject  to  the 
lien  of  the  mortgage,  indicates  that  the  parties  intended  that 
the  mortgagor  should  not  make  such  sales  for  his  own  inter- 
est and  advantage,  but  that,  if  he  did  make  any  sales  of  the 
mortgaged  stock,  they  should  inure  to  the  benefit  and  secu- 
rity of  the  mortgagee.  This  clause,  therefore,  whilst  confer^ 
ring  no  authority  upon  the  mortgagor  to  make  sale  of  the 
mortgaged  stock  in  trade,  made,  or  undertook  to  make,  pro* 
vision  for  subjecting  after-acquired  stock  in  trade  to  the  lien 
of  the  mortgage. 

AX.  Sr.  air.,  Vou  XLYIL  -^ 
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But  such  a  provision,  whilst  not  of  itself  rendering  the 
mortgage  void,  as  fraudulent,  is  at  law  simply  a  nullity.  It 
is  the  settled  doctrine  of  the  Maryland  courts  that  a  pro- 
vision ^^^  such  as  this  in  an  ordinary  mortgage  creates  no 
lien  at  law  on  after-acquired  property:  Hamilton  v.  Rog* 
ere,  8  Md.  301;  Rose  v.  Sevan,  10  Md.  466;  69  Am.  Dec.  170; 
Wilson  V.  Wilson,  37  Md.  1;  11  Am.  Rep.  618;  Crocker  ▼. 
HoppSf  78  Md.  260.  There  are  conditions  under  which  a 
covenant  like  this  would  be  held  valid  in  equity,  but  they 
are  not  presented  here:  Butler  v.  Rahm,  46  Md.  541. 

Inasmuch,  then,  as  the  mortgage  was  ineffectual  to  create 
at  law  a  lien  upon  after-acquired  property,  it  follows  that,  as 
to  all  such  property,  the  mortgage  was  no  impediment  to  the 
enforcement  of  the  execution  issued  on  the  bank's  judgment. 
And  if,  with  the  knowledge  of  the  mortgagee,  and  for  its  bene* 
fit,  this  after-acquired  property  has  been  so  intermingled  with 
the  property  embraced  in  the  mortgage  as  not  to  be  distin- 
guishable from  the  latter,  as  alleged  in  the  amended  bill  of 
complaint,  a  judgment  creditor  of  the  mortgagor  could  law- 
fully levy  upon  and  sell  the  whole,  or  so  much  thereof  as 
might  be  necessary  to  satisfy  his  debt:  HaviUton  v.  Rogers,  8 
Md.  801;  Chappell  v.  Cox,  18  Md.  513.  It  results,  then,  that 
as  the  clause  which  we  have  been  considering  was  wholly 
ineffective  at  law  to  include  after-acquired  property,  and  as 
the  mingling  of  such  property  with  that  covered  by  the  mort- 
gage destroyed  the  identity  of  the  latter  and  rendered  the 
whole  of  it  liable  to  seizure  and  sale  under  the  fieri  facias, 
there  was  no  necessity  for  resorting  to  a  court  of  equity  to 
set  aside  the  mortgage,  and  there  was  no  power  or  jurisdic- 
tion in  that  court  to  grant,  under  these  circumstances,  the 
relief  sought  under  the  bill  of  complaint.  Necessarily,  there* 
fore,  the  decree  dismissing  the  bill  was  right,  and  must  be 
afiirmed. 

Decree  afBrmed,  with  costs. 

Chattkl  Mostoaom — Aftbr-aoquiriii,  Sobstitutid^  AKh  Ihtbb^ 
MINGLED  PfiOPXRTT.— A  mortgage  of  personal  property  does  not  cover  that 
tubstitated  for  it»  or  purchased  with  the  proceeds  of  the  sale  thereof:  Bote 
r,  Bevan,  10  Md.  466;  69  Am.  Deo.  170,  and  note;  monographic  note  to- 
Oregg  ▼.  San/ord,  76  Am.  Dea  727,  on  effect  of  mortgage  on  after*aoqaired 
persona]  property;  though  in  some  of  the  oases  it  has  been  held  that  substi* 
tnted  articles  become  subject  to  the  mortgage:  See  monographio  note  to 
Moody  r.  Wrighi,  46  Am.  Deo.  715,  on  mortgage  of  after-acquired  property. 
A  recorded  chattel  mortgage  providing  that  the  mortgagor  may  sell  th* 
mortgaged  property  from  time  to  tiae^  replacing  that  sold  with  other  of 
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kind  «nd  Talne,  the  ■abstitated  property  to  be  rabjeot  to  the  terma  of  lh« 
mortgage,  is  valid,  aod  where  the  mortgagee  takes  posaeuion  with  the  conaeni 
of  the  mortgagor  he  can  hold  the  property,  original  and  subatitnted,  at  againal 
a  rabseqnent  attaching  creditor  of  the  mortgagor:  PeaJbody  ▼.  Landon^  61  Vt* 
3I8;  15  Am.  St.  Rep.  903,  and  monographic  note  thereto  on  the  effect  of  a 
chattel  mortga^^  which  allows  the  mortgagor  to  retain  powession  and  to 
sell  the  property.  Compare  Roundy  ▼•  Conver9$^  71  Wis.  524;  5  Am.  St. 
Bep.  240.  There  are  cases,  however,  holdiug  that  a  mortgage  of  goods 
in  a  store,  "  together  with  all  renewals  and  substitutions  for  the  same,** 
does  not  convey  subsequently-acqnired  goods  so  as  to  give  the  mortgagee 
an  action  at  law  against  a  party  seizing  them:  Note  to  McCaffrey  v.  Woodhit 
22  Am.  Rep.  656;  particnlarly  where  the  mortgagee  does  not  take  posses- 
sion:  note  to  Parker  v.  Jacobs,  87  Am.  Rep.  728.  In  Morrill  r,  Noyea^  56 
Me.  458;  96  Am.  Dec  486,  it  is  held  that  a  mortgage  of  personal  property 
not  at  the  time  in  existence  cannot,  as  a  general  rule,  be  upheld  or  enforced 
in  a  snit  »t  law;  and  in  Steele  T.  Asher\feUer,  40  Neb.  770,  42  Am.  St  Rep. 
694,  it  ia  held  that  a  mortgage  of  property  to  be  thereafter  acquired  it 
invalid  aa  against  purchasers  and  attaching  creditors  of  the  mortgagor.  A 
mortgage  permitting  the  mortgagor  to  remain  in  possession  and  continue 
the  business  of  buying  and  selling  the  goods  is  void  as  to  creditors  of  the 
mortgagor,  but  whether  such  a  permission  necessarily  makes  the  mortgage 
fraudulent  is  a  disputed  question.  The  mortgagee  will,  however,  at  least 
lose  his  lien  on  the  goods  sold,  and  it  will  not  reattach  to  the  new  and  sub- 
stituted stock,  though  it  is  purchased  with  the  proceeds  of  the  mortgaged 
goods:  Note  to  Pulclfer  v.  Pa^e^  54  Am.  Dec.  595,  disoassing  the  confusion  of 
mortgaged  goods,  and  showing  that  where  the  mortgagor,  with  the  consent 
of  the  mortgagee^  mingles  by  sale  and  purchase  other  goods  indistinguish* 
ftbly  with  the  mortgaged  goods,  the  lien  is  not  destroyed,  bat  that  it  will 
not  avail  against  the  liens  of  third  persons:  Compare  note  to  Qrtgg  v.  Sat^ 
Arvi,  76  Am.  Dea  727,  discussing  the  question  of  renewal,  substitution,  and 
•ommingling  of  goods. 
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TEBPAfli—CHiLDRKH — ^Damaoes— NoNsuiT. — If  a  child,  while  trespassfaig 
upon  the  open  premises  of  a  factory  where  typesetting  machines  are 
manii&Mtared,  and  there  purloining  type  metal  or  scrap  iron  belonging 
to  the  manufacturer,  ia  injured  by  the  sudden  discharge  of  wmter  and 
steam  from  a  pipe  connected  with  an  engine  in  the  factory,  the  preaenoe 
of  the  child  being  unknown  to  the  engineer,  the  manufacturer  not  owing 
any  duty  to  the  child,  under  such  circumstances,  is  not  liable  in  an 
MtioB  by  its  father  to  rsoover  damages  for  the  injury  and  for  the  amount 
expended  for  medicines  and  medical  attention. 

Chari§$  W.  Field,  for  the  appellant 

W.  BoUmM  Jenkin$  and  Henry  J.  Broening^  for  tht  appel* 

^M  FowLVR,  J.    The  defendant  is  a  manntaoturer  of  type- 
letting  inachineSi  and  his  factory  is  located  in  Baltimore  city. 
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about  six  hundred  feet  south  of  Fort  avenue,  and  about  half 
that  distance  from  the  southern  extremity  of  Burroughs 
street  On  the  east  and  west  of  the  factory  for  several  hun« 
dred  yards  there  are  open  lots  or  commons.  The  nearest  house 
is  one  block  distant,  at  the  foot  of  Burroughs  street.  To  tho 
south  are  the  Baltimore  and  Ohio  railroad  tracks  and  the 
river.  It  is  apparent  from  this  description  that  the  defend- 
ant's factory  is  not  in  a  built-up  or  densely  populated  part  of 
the  city. 

Howard  Kirby,  a  boy  about  twelve  years  old,  together  with 
two  companions,  aged  respectively  fourteen  and  sixteen,  went 
upon  the  premises  just  mentioned,  without  the  authority  or 
knowledge  of  the  defendant  or  of  any  of  his  agents  or  em- 
ployees, for  the  purpose  of  getting  type  metal  or  lead  scrap, 
which  was  in  a  box  near  the  factory  wall,  which  metal  had  a 
value  of  eight  cents  per  pound,  and  had  been  placed  there  by^ 
the  defendant's  orders.  His  employees  had  directions  always 
to  pick  over  the  contents  of  this  box  and  to  save  the  metal 
for  use  in  the  factory. 

One  of  the  boys  testified  that  he  had  before  sold  the  lead 
and  scrap  to  a  junk  dealer,  and  intended  to  make  the  same 
disposition  of  what  he  secured  or  expected  to  secure  the  day 
Kirby  was  injured.  While  the  boys  were  thus  engaged  in 
trespassing  on  the  defendant's  premises  and  purloining  his 
property,  the  engineer  in  charge  of  the  engine  "blew  the 
boiler  oS  to  ease  the  pressure  on  it,  for  reasons  of  safety."  Of 
course,  it  is  not  suggested  that  there  was  any  intention  of 
injuring  the  boys,  for  their  presence  was  unknown  to  the 
engineer.  But  while  they  were  standing  between  the  scrap 
box  and  the  end  of  the  pipe,  the  water  and  steam  rushed  out, 
and  the  boy  Kirby  was  unfortunately  scalded.  However,  if 
instead  of  running,  as  he  did,  between  the  mouth  of  the  pipe 
and  the  wall  of  the  factory,  he  had  passed  on  the  other  side, 
he  ***  would  have  been  uninjured.  The  defendant  testified 
that  "  there  was  room  enough  between  the  box  and  the  coal- 
bins  for  the  boys  to  run  behind  the  pipe  instead  of  in  front  of 
it,  if  they  had  chosen  to  do  so."  The  evidence  is  that  the 
pipe  came  out  from  under  the  south  wail  of  the  engine-roomi 
and  ran  southerly  under  ground  about  fifteen  feet  alongside 
of  and  four  or  five  feet  from  the  west  wall  of  the  factory.  A 
joint  or  elbow  about  three  feet  long  was  screwed  on  the  end 
of  the  pipe  and  tilted  over  at  an  angle  toward  the  wall  of 
the  factory.    The  factory  yard,  in  which  the  pipe  was  located, 
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was  inclosed  on  three  sides  by  the  engine-room^  the  factory;, 
and  the  coal-bins. 

The  defendant  was  sued  by  the  father  of  the  injured  boy 
to  recover  damages  arising  from  injury  to  his  son,  and  for  the 
amount  expended  for  medicines  and  medical  attention. 

Seyeral  prayers  were  offered  on  both  sides,  but  the  control- 
ling question  is  whether  in  any  aspect  of  the  case,  as  presented, 
the  plaintiff  was  entitled  to  a  verdict.  The  jury  found  in 
favor  of  the  plaintiff,  and  the  defendant  has  appealed. 

In  our  opinion  the  case  should  have  been  taken  from  the 
jury.  One  of  the  fundamental  rules  governing  all  cases  of 
this  kind  is  that  the  plaintiff  cannot  recover  unless  he  estab- 
lishes '*a  right  on  his  part,  a  duty  on  the  part  of  the  defend* 
ant  in  respect  to  that  right,  and  a  breach  of  that  duty  by  the 
defendant,  whereby  the  plaintiff  has  suffered  injury":  Maen- 
net  V.  Carroll^  46  Md.  212.  In  the  case  just  cited  the  plain* 
tiff,  as  here,  was  a  trespasser,  and  *'  having  no  right  to  be  on 
the  lot,  the  injury  which  he  suffered  by  falling  into  an  exca- 
vation," the  court  held,  "  must  be  attributed  exclusively  to 
his  own  fault."  As  we  understand  the  contention  of  the 
appellee  it  is,  that  it  was  a  neglect  or  breach  of  duty  on  the 
part  of  the  defendant  to  use  the  pipe  in  questiontfis  it  was 
used,  for  the  purpose  of  emptying  the  surplus  water  and 
steam  into  the  ***  yard  in  the  rear  of  his  factory,  which 
yard,  as  we  have  seen,  is  inclosed  on  three  sides.  We  know 
of  no  principle  of  law  which  will  justify  such  a  proposition. 
On  the  contrary,  to  hold  an  owner  liable  under  such  circum- 
stances  would,  as  was  said  in  Frost  v.  Eastern  R,  £.,  64  N.  H. 
221,  10  Am.  St.  Rep.  396,  be  an  unreasonable  restriction  of 
his  enjoyment  and  use  of  his  land. 

None  of  the  cases  cited  by  the  appellee  sustain,  as  we  think, 
the  position  he  is  here  contending  for,  and,  if  they  did,  we 
could  not  assent  to  them.  In  Stone  v.  Dry  Dock  etc.  R.  R,  Co^ 
115  N.  Y.  104,  the  child  was  injured  on  a  public  street  where 
it  had  a  right  to  be.  In  Hydraulic  Works  Co,  v.  Orr^  88  Pa, 
8t  882,  several  children  were  injured  by  tU«  falling  of  a  trap- 
door or  inclined  way,  and  the  court  say:  "  The  gate  and  pas- 
Mgeway  opened  out  upon  a  public  and  much  frequented 
street,  where  persons  were  passing  and  chi^^ren  were  playinf[. 
Unlike  an  ordinary  private  alley,  this  ;;Mi8sage  was  often 
open,  and  therefore  liable  to  the  incursioDa  ^f  children,  and 
even  grown  persons,  from  thoughtlessness,  incident,  or  curi- 
oeity.    Now,  the  inclined  way  which  did  Dm  injury  was  a 
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dangerous  trap When  not  lowered  it  stood  upright 

against  the  wall,  leaning  so  little  beyond  the  center  of  gravity 
that  a  jar  or  slight  pull  would  cause  it  to  fall  forward.''  la 
this  case  a  verdict  against  the  defendant  was  sustained,  but 
the  court  was  careful  to  distinguish  it  from  a  case  like  the 
one  we  are  considering,  and  said  "  that,  where  no  duty  is 
owed,  no  liability  arises,"  and  that  when  one  enters  a  private 
yard,  and  is  injured  by  falling  into  an  open  well  or  other- 
wise, he  oan  have  no  action  against  the  owner,  unless  he 
were  present  and  could  have  prevented  the  injury.  ^'The 
person  injured  had  no  business  there,  and  the  owner  owed 
him  no  duty,"  In  Barry  v.  New  York  Cent.  etc.  R,  R,  Co.y  92 
N.  Y.  289,  44  Am.  Rep.  377,  another  case  relied  on  by  the 
appellee,  but  not  sustaining  his  view,  was  where  a  child  ten 
years  old  was  injured  at  a  public  crossing,  ^®*  and  the 
defendant  was  held  liable.  But  the  opinion  of  the  court  is 
based  upon  the  principle  that,  the  crossing  being  public,  the 
defendant  was  apprised  that  it  is  attended  with  danger,  and 
it  was  held  that  the  character  of  the  crossing  imposed  a  duty 
upon  the  defendant  in  respect  of  persons  using  the  crossing. 
There  is  also  a  line  of  cases  like  Railroad  Co.  v.  Stout^ 
17  Wall^  657,  in  which  the  owners  of  property  have  been 
held  responsible  for  injury  to  children  caused  by  dangerous 
machinery  easily  accessible  and  attractive  to  them.  But 
these  cases  we  think  have  no  application  here,  for,  according 
to  the  evidence,  the  boy  was  injured  while  attempting  unlaw- 
fully to  take  the  defendant's  property. 

And  it  will  be  found  that  most  of  the  many  cases  cited  by 
the  appellee  are  similar  to  one  or  other  of  the  four  cases  we 
have  just  referred  to,  none  of  which,  as  we  have  shown,  sus- 
tain the  contention  of  the  appellee  in  this  case.  For  here  the 
injured  person  was  not  only  a  trespasser,  but,  perhaps  with- 
out fully  realizing  it,  was  engaged  in  a  criminal  act  when 
injured,  and  he  had  no  right,  therefore,  to  demand  prQtection 
from  the  defendant. 

In  the  case  of  Frost  v.  Eastern  R.  £.,  64  N.  H.  221, 10  Am. 
St.  Rep.  396,  decided  in  1886,  in  which  it  appears  that  a  boy 
seven  years  old  was  injured  while  playing  upon  a  turntable, 
it  is  said  that  **  The  turntable  was  required  in  operating  the 
defendant's  road.  It  was  located  on  its  own  road,  so  far 
removed  from  the  highway  as  not  to  interfere  with  the  con- 
venience and  safety  of  the  public  travel,  and  it  was  not  a 
trap  set  for  the  purpose  of  injuring  trespassers."    And  the 
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same  principles  are  annoanced  by  this  court  in  the  case  of 
Maenner  y.  CarroUy  46  Md.  193,  and  in  the  more  recent  case 
of  Benson  y.  Baltimore  Traction  Oo^  77  Md.  535;  39  Aol  St. 
Rep.  436. 

It  follows  that  the  judgment  must  be  reversed. 

Jadgment  reversed. 

Trbspass— Children. — ^The  owner  of  land  it  not  required  to  provide 
•gainst  remote  and  improbable  injariea  to  children  trespassing  thereon. 
Bat  be  is  liable  for  injaries  receiTed  by  them  while  trespassing  npon  hia 
private  ground  when  it  is  luown  to  him  that  they  ara  aooostomed  to  go 
upon  it^  and  that,  from  the  peculiar  nature  and  exposed  and  open  oon« 
4litioD  of  something  therein,  which  is  attraotive  to  children,  ha  ought  reason* 
ably  to  anticipate  such  an  injury  to  a  child  as  that  which  actually  ooouni 
BrUOey  Car  Ox  V.  Cwper^  60  Ark.  545;  46  Am.  St  Rep.  216^  and  note. 
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[79  Mabtlutd,  192.] 
NaOOTIABLS  iNSTRUMBN'rS— TiTLB  OV  BoNA  FiDB  HOLDBB  WITHOITT  NOTIOB. 

The  title  of  a  bona  fide  holder  of  a  negotiable  instrument  without 
notice  of  any  facts  which  would  invalidate  the  title  of  the  indorser 
from  whom  the  holder  obtained  it,  is  good,  and  will  be  protected. 

Chboks— Indobsbkbnt  "fob  Deposit,"  ErrEor  or — TrrLB. — ^If  one  de- 
posits a  oheok  payable  to  his  order,  indorsed  "  for  deposit  to  the  credit 
of  "  the  payee^  and  which  is  credited  to  him  by  the  bank  aa  cash,  and 
the  bank  indorses  it  "  for  deposit"  to  its  own  credit,  and  transfers  it  to 
another  bank,  which  credits  it  bona  fide  aa  cash,  and  pays  the  former 
bank,  which  afterward  assigns  for  the  benefit  of  creditors,  the  title  to 
the  check  is  vested  in  the  latter  bank. 

Ohbcks — iNDOBaEXENT  "lOB  Dbposit"— BviDENOS.— If  oue  depoeitt  a 
oheok  indorsed  "for  deposit,"  his  testimony  that  *'he  regarded  all  the 
checks  deposited  by  him  as  having  been  deposited  for  collection"  is 
incompetent  in  an  action  to  recover  the  value  of  the  check. 

Action  to  recover  the  value  of  a  certain  check.  The  lower 
court  determined  that  the  property  in  the  check  passed  from 
the  depositors,  Ditch  &  Brothers,  and  vested  in  J.  J.  Nicholson 
A  Sons,  and  that  the  latter  conferred  a  perfect  title  upon  the 
Western  National  Bank,  their  transferee.  Ditch  &  Brothers 
appealed,  and  the  question  was  whether  the  bank  had  a  valid 
legal  title.  The  opinion  and  note  of  dissenting  opinion  fallj 
«tate  the  facts. 

Alfrti  D.  Bernard  and  Richard  Bernard^  for  the  appellanti. 

Samuel  D.  Schmucker  and  George  Wkiteloek^  for  the  appellefb 
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'^^  Bbyan,  J.    This  case  involves  a  question  of  oonsidep* 
able  importance.    Thomas  J.  Shryock  &  Co.  drew  their  check 
for  one  hundred  and  eighty-seven  dollars  and  fifty-five  centa 
on  the  Third  National  Bank  of  Baltimore,  payable  to  the  order 
of  John  E.  Reese.    Reese  indorsed  it  in  these  words:  '*  Pay  to 
the  order  of  J.  S.  Ditch  A  Brother."    The  next  indorsement 
was  in  these  words:  *'  For  deposit  to  the  credit  of  J.  S.  Ditch  A 
Brother."    Signed  per  T.  F.  Cassidy.     It  was  admitted  thai 
Cassidy  had  due  authority  from  Ditch  A  Brothers  to  make  and 
sign  this  endorsement.  *®*  Luther  B.  Ditch,  a  member  of  the 
firm  of  Ditch  A  Brothers,  in  person  deposited  this  check, 
together  with  others,  in  the  bank  of  J.  J.  Nicholson  A  Sons, 
and  they  at  the  same  time  entered  a  credit  of  cash  to  the 
amount  of  all  of  these  checks  in  the  deposit-book  of  Ditch 
A  Brothers,  and  also  in   their  own  books.    Ditch's  testi- 
mony on  this  point  is  as  follows:    ^'That  he  handed   hia 
deposit  to  Johns  R.  Nicholson  in  person;  that  his  firm  kepi 
another  pass-book   with   Nicholson   A  Sons,  in  which   ac- 
counts were  left   for  collection,  on  which  promissory  notes 
only  were  entered;  that  when  these  promissory  notes  were 
paid  credit  was  entered  on  the   regular  deposit-book.     All 
checks,  whether  out  of  town  or  city  checks,  were  entered  on 
the  regular  deposit-book  as  cash;  on  a  few  occasions  checks 
dated  ahead  were  entered  as  cash.     If  necessary,  or  if  they 
were  short  of  funds,  they  checked  immediately  after   the 
deposit  was   made.     They   made  no  special   arrangement 

about  checking   on  deposit That  the  paper  left  for 

collection,  consisting  of  promissory  notes,  was  not  carried 
to  the  deposit-books  until  the  collection  had  been  made,  but 
all  checks  were  entered  in  the  deposit-book  when  deposited 
as  cash,  as  if  they  were  so  much  currency,  and  they  were 
at  liberty  to  check  against  such  deposits  as  soon  as  made, 
if  they  desired."  Matthew  Aiken,  general  book-keeper  of 
Nicholson  A  Sons,  testified:  *'  That  he  knew  J.  S.  Ditch  A 
Brothers;  that  they  had  two  accounts  with  his  bank  and  a 
separate  pass-book  for  each  account — one  a  deposit  account 
and  the  other  an  account  for  collection.  The  collections  went 
to  their  credit  when  collected,  and  were  then  marked  off  their 
ooUection-book  and  credited  on  the  deposit-book.  The  deposits 
made  by  Ditch  A  Brothers  went  to  their  credit  on  the  books 
of  Nicholson  A  Sons  on  the  same  day  the  deposit  was  made^ 
and  they  were  credited  on  the  deposit-book  of  Ditch  A 
Brothers  at  the  time  the  deposit  was  made";  and  alse 
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"that  the  check  in  question  forms  a  part  of  a  credit  of 
eash,  nine  handred  and  twenty-nine  dollars  and  seventy* 
Htc  cents  to  Ditch  &  Brothers  in  their  deposit-book  with 
Nicholson  &  Sons,  on  January  14,  1892;  and  ^*  that  tho 
amount  of  the  credit  was  so  entered  on  the  deposit-book 
at  the  time  the  deposit  was  made,  and  was  carried  to  their 
credit  on  the  books  of  Nicholson  &  Sons";  and  also,  **  thai 
all  checks  deposited  by  Ditch  &  Brothers  were  entered 
on  their  deposit-book  as  cash,  and  subject  to  immediate 
withdrawal  in  currency  or  anything  else."  When  Ditch 
deposited  this  check,  it  is  evident  that  he  did  not  wish  to 
have  the  money  for  it  paid  into  his  hand:  1.  Because  if  he 
had  wished  the  money  it  would  have  been  as  easy  to  obtaiD 
it  from  the  Third  National  Bank  as  to  deposit  the  check; 
and  2.  Because,  according  to  his  own  testimony  and  Aiken's^ 
he  could  have  drawn  the  money  immediately  if  he  had 
chosen  to  do  so.  Instead  of  the  money  he  preferred  a  credit 
with  Nicholson  &  Sons  subject  to  his  check;  this  was  in  all 
respects  more  convenient  to  him  than  the  possession  in  hand 
of  currency  or  coin.  And  this  is  what  the  indorsement 
plainly  meant;  the  check  was  to  be  deposited  and  the  amount 
of  it  was  to  be  placed  to  the  credit  of  Ditch  &  Brothers. 
The  indorsement  was  in  blank  so  far  as  the  name  of  tho 
indorsee  is  concerned;  but  when  Ditch  handed  the  check 
to  Nicholson  &  Sons  with  the  book  in  which  his  deposita 
were  entered  as  cash,  he  evidently  intended  that  the  deposit 
should  be  entered  in  that  book,  and  that  he  should  receivo 
credit  for  the  amount  of  the  check  as  cash,  and  that  Nichol* 
son  &  Sons  should  be  the  holders  of  the  check  as  indorseea 
in  blank.  No  form  of  words  could  have  made  his  meaning 
plainer.  And  this  meaning  is  in  exact  accordance  with  tho 
indorsement.  The  indorsement  showed  that  it  was  to  bo 
deposited  in  a  banking-house,  and  that  Ditch  A  Brothers 
were  to  receive  credit  for  it;  but  the  name  of  the  banking- 
bouse  was  not  mentioned;  it  was  left  blank.  By  delivery 
Ditch  designated  the  bankers  with  whom  it  was  to  be  de- 
posited, and  who  was  to  give  the  credit.  If  Nicholson  dk 
Sons  had  paid  to  Ditch  &  Brothers  the  full  amount  of  the 
check  in  coin  or  currency  when  it  was  delivered  to  them,  it 
is  supposed  that  there  would  have  been  no  question  about 
*^*  the  nature  and  effect  of  the  transaction.  But  they  gava* 
Ditch  A  Brothers  what  was  preferred  to  the  coin  or  currency; 
tliay  gave  them  the  unconditional  right  to  get  the  coin  or 
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currency  at  any  time  they  might  see  fit  to  call  for  it;  thxia 
relieving  them  from  the  trouble  and  risk  attending  the  care 
«nd  custody  of  it.  Now,  it  is  extremely  difiScult  to  see  on 
^hat  principle  or  by  what  process  Ditcli  &  Brothers  could 
retain  any  interest  in  this  check  after  they  had  delivered  it 
to  a  blank  indorsee  and  had  received  full  and  valuable  con* 
■sideration  for  it.  It  will  not  be  alleged  by  any  one  that  the 
banker  did  not  give  a  consideration,  valuable  in  the  eye  of 
ihe  law,  and  sufficient  to  maintain  the  transfer  of  the  cheeky 
when  he  made  an  absolute  and  unconditional  contract  with 
ihe  depositor  to  pay  his  checks  to  the  amount  of  the  deposit. 
This  point  was  decided  in  Tyson  v.  Western  Nat.  Bank^  77 
Md.  412.  It  has  been  asked  what  would  be  the  condition  of 
the  bank  in  case  this  check  should  be  dishonored  when  pre* 
rented  for  payment.  The  answer  is  not  difficult.  In  Tyson  v. 
Western  Nat.  Bank^  77  Md.  412,  the  court  thought  that  the  bank 
"Would  have  against  the  depositor  the  ordinary  remedies  which 
belong  to  the  indorsee  of  dishonored  instruments  of  thia 
•character.  It  could  certainly  recover  from  him  the  amount 
-of  the  check.  And  here  we  may  notice  a  portion  of  the  tes- 
timony which  has  been  made  the  subject  of  a  good  deal  of 
comment.  Aiken  testified  as  follows:  *^  It  was  not  the  cu8« 
iom  of  Nicholson  &  Sons  to  charge  back  to  the  depositors 
the  checks  which  had  been  deposited  with  them  and  were 
<iishonored.  The  custom  was  to  have  returned  the  checks 
io  the  party  and  to  get  the  money  refunded."  John  Ditch 
testified:  '^Should  any  check  be  returned  they  [Ditch  dk 
Brother]  had  always  to  make  them  good;  that  the  Nichol- 
sons never  bothered  themselves  about  the  unpaid  checks.'' 
This  testimony  merely  shows  that  the  bank  was  aware  of 
its  legal  rights,  and  that  depositors  paid  voluntarily  what 
-they  could  have  been  compelled  to  pay  by  suit  at  *•*  law. 
Persons  engaged  in  mercantile  pursuits  would  lose  all  com- 
mercial credit  and  standing  if  they  did  not  promptly  pei> 
form  their  plain  and  welI*understood  obligations. 

In  Tyson  v.  WesUm  Nat.  Bank,  77  Md.  412,  the  draft  de- 
posited was  indorsed  in  these  words:  *'For  collection  for 
4iccount  of  Tyson  and  Rawls,  Greenville,  N.  C."  This  court 
iield  that  this  indorsement  was  not  adequate  to  pass  to  the 
holders  the  tit!e  to  the  draft,  and  that  the  evidence  in  the 
•case  did  not  show  any  other  way  by  which  it  could  have 
l>een  passed.  The  court  also  held  that  it  was  the  clear  under- 
••tanding  between  the  parties  that  Tyson  and  Bawls  (the 
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depositors)  should  not  obtain  an  absolute  and  unconditional 
credit  in  consequence  of  the  deposit.    It  being  our  opinion 
that  Nicholson  &  Sons  acquired  title  to  this  check,  we  muit 
declare  our  carefully  considered  judgment.    If  other  tribu* 
Hals,  for  whose  learning  and  ability  we  entertain  the  greatest 
respect,  have  arrived  at  conclusions  different  from  our  own, 
we  do  not  feel  called  upon  to  abandon  the  deliberate  con  vie* 
tions  which  we  entertain.     But  we  do  not  assume  that  there 
is  a  great  contrariety  in  the  opinions  of  the  courts  on  this 
question.     A  great  many  cases  have  been  brought  to  judg- 
ment; but  their  facts  have  been  diversified  in  great  variety. 
It  has  always  been  held  that  the  bank  and  the  depositor 
could  make  their  own  contracts.     Sometimes  they  have  been 
made  in  express  terms,  and  sometimes  they  have  been  in* 
ferred  from  the  acts  and  conduct  of  the  parties,  and  the  regu* 
\ax  and  established  course  of  dealing  between  them.    It  can 
readily  be  seen  how  broad  a  fi^  of  inquiry  has  been  spread 
out  before  the  courts,  and  what  diversities  of  facts  and  com« 
binations  of  facts  would  probably  be  presented  for  their  con- 
sideration.   Among  the  great  number  of  cases  which  have 
been  earnestly  pressed  upon  us,  we  will  cite  three  in  which 
the  effect  of  an  indorsement  ^^  for  deposit "  was  considered. 
The  first  is  National  Commercial  Bank  ▼.  Miller,  77  Ala.  168; 
54  Am.  Rep.  60.     In  this  case  the  bank  brought  an  action 
against  Proskauer,  and  sued  ^^^  out  a  garnishment,  which 
was  served  on  Miller  &  Co.,  private  bankers,  who  were  alleged 
to  be  debtors  of  Proskauer.    We  will  state  the  court's  opin- 
ion in  its  own  words:  *'  The  defendant,  in  the  name  of  *A. 
Proskauer  &  Co.,  agents,'  opened,  in  January,  1883,  a  deposit 
account  with  the  garnishees,  who  were  bankers.     On  this 
account  the  defendant  deposited  checks  payable  to  'A.  Pros- 
kauer &  Co.,  agents,'  which  were  entered  in  the  pass-book,  and 
drew  checks,  in  the  same  name,  *on  funds  so  deposited.'    The 
check  in  question  was  indorsed  'For  deposit,  A.  Proskauer 
A  Co.,  agents.'    The  import  and  efifect  of  such  indorsement 
must  be  considered  in  the  light  of  the  attendant  circum- 
stances, and  of  the  previous  dealings  between  the  parties. 
Where  a  depositor  has  for  some  time  previously  kept  a  deposit 
account  with  a  banker,  on  which  be  was  accustomed  to  de- 
posit checks  payable  to  him,  entries  of  which  were  made  in 
his  pass-book,  and  to  draw  against  such  deposits,  such  an 
indorsement,  in  the  absence  of  a  different  understanding,  is 
presumptive  of  more  than  a  mere  agency  or  authority  to  col- 
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lect.    The  special  purposes  for  which  an  indorsement  for  de* 
posit  is  made,  under  such  circumstances,  may  be  readily 
inferred.    It  was  a  request  and  direction  to  the  garnishees  to 
deposit  the  sum  to  the  credit  of  the  defendant,  and  conferred 
on  them  not  only  authority  to  collect,  but  also  authority  to 
put  the  check  in  such  form,  and  use  it  in  such  manner,  as  in 
their  judgment  and  discretion,  having  reference  to  the  con* 
dition  and  necessities  of  their  business,  would  make  it  most 
available  to  their  protection.     The  effect  of  the  indorsement, 
for  the  consummation  of  this  purpose,  is  to  vest  the  gar- 
nishees with  the  title  to  and  control  of  the  check.    If,  in 
such  case,  the  check  is  not  paid,  the  banker  depends  for 
safety  and  indemnity  on   the  liability  of  the  drawer  and 
the  security  of  the  indorsement."    It  appeared  that  Miller 
&  Co.,  the  garnishees,  had  presented  the  check  for  certi* 
fication  to  the  bank  on  which  it  was  drawn,  and  that  it 
**^  was  certified  by  that  bAik  in  these  words:  *^  Good  for 
eight  thousand  dollars."    The  court  say  that  the  certification 
made  a  new  and  distinct  contract  between  the  holder  and 
the  certifying  bank,  which  thereby  became  the  debtor  of 
the  holder,  and  that  the  drawer  and  indorser  of  the  check 
were  released  from  all  liability  on  it,  and  that,  as  to  them, 
it  was  paid.    The  significance  of  the  certification  was  a  ques- 
tion in  the  case;  because,  after  it  had  been  made,  and  after 
service  of  the  garnishment,  the  defendant  gave  notice   to 
Miller  A  Co.,  the  garnishees,  that  he  revoked  their  authority 
to  collect  it,  and  that  they  were  forbidden  to  present  it  for 
payment.      But,  as  it  was  already  paid  in  legal  effect  to 
Miller  <&  Co.,  they  were  the  debtors  of  the  defendant,  and  the 
notice  was  not  eflScacious  to  change  the  rights  of  the  attach- 
ing creditor,  or  to  displace  the  lien  on  the  debt  which  he  had 
acquired  by  service  of  the  garnishment.   We  have  mentioned 
the  certification  of  the  check,  and  its  consequences,  because 
these  matters  were  zealously  urged  in  the  discussion  of  this 
case.    But  we  do  not  see  how  they  bear  any  analogy  to  the 
facts  on  which  the  rights  of  the  parties  in  the  present  case 
depend.    The  other  two  cases  were  thought  to  be  still  more 
decisive.    In  one  of  them — Freeman  v.  Exchange  Bank^  87 
Oa.  45— the  court  used  this  language:  *' There  being  in  evi- 
dence no  facts  extrinsic  to  the  bill  itself  and  its  indorsements 
to  throw  light  upon  the  question  of  title,  we  are  not  to  be 
understood  as  holding  that  such  facts  might  not  exert  a  con- 
trolling influence  on  the  question.    Indeed,  there  is  authority 
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for  giving  them  such  effect  when  duly  proved.  A  deposit  of 
paper  in  bank  by  a  customer,  he  indorsing  it  ''  for  deposit," 
may  operate  to  clothe  the  bank  with  title  under  certain  circum- 
stances: National  Commercial  Bankr.  Miller,  77  Ala.  168;  54 
Am.  Rep.  60.*'  The  other  case  is  Beal  v.  City  of  SomervilUf 
50  Fed.  Rep.  647.  Checks  were  deposited  in  the  Maverick 
National  Bank  by  the  treasurer  of  the  city  of  Somerville; 
each  ^^^  of  them  was  indorsed  "  for  deposit."  The  deposit 
was  made  about  fifteen  minutes  before  3  o'clock  in  the  after- 
noon; at  3  o'clock  of  the  same  day  the  bank  closed  its  doors, 
and  never  opened  them  again  for  business.  At  the  time  of 
the  deposit  it  was  irretrievably  insolvent.  Beal  was  appointed 
its  receiver,  and  a  bill  in  equity  was  filed  against  him  by  the 
city  of  Somerville.  In  the  bill  the  facts  just  mentioned  were 
alleged,  and  also  the  following:  ''The  treasurer  had  for  sev- 
eral years  made  deposits  with  the  bank  without  any  special 
agreement  in  regard  thereto.  There  was  no  agreement  that 
checks  deposited  should  be  considered  as  cash,  or  that  the 
treasurer  could  draw  against  them  before  collection.  The 
treasurer  never  drew  a  check  for  which  his  deposit  was  not 
sufficient  without  counting  the  proceeds  of  uncollected  checks, 
except  in  a  few  instances,  on  a  few  occasions,  by  special 
arrangement  with  the  bank.  There  was  no  express  under- 
standing that  the  checks  should  be  credited  to  the  city  im- 
mediately on  deposit,  but  they  were  always  so  credited  on 

the  pass-book  at  the  time  of  the  deposit It  was  the 

practice  of  the  Maverick  and  the  other  banks  in  Boston,  in 
some  cases,  to  allow  depositors  to  draw  against  checks  de- 
posited before  such  checks  were  collected,  and,  in  some  cases, 
not  depending  upon  the  bank's  opinion  of  the  reliability  of 
the  depositor  and  the  makers  of  the  checks."  A  demurrer 
was  filed  admitting,  of  course,  the  facts  stated.  The  court, 
in  its  opinion,  said,  among  other  things,  Beal  ''fails  to  show 
that  the  city  had  an  absolute  right  to  check  against  the  de- 
posit as  soon  as  made,  irrevocable  by  notice  from  the  bank; 
and  that  such  right  did  not  exist  must  be  received  by  this 
€onrt  as  a  matter  of  judicial  knowledge."  The  decree  deter- 
mined  that  the  checks  were  the  property  of  the  city.  We 
have  not  made  these  long  citations  for  the  purpose  of  criti* 
cising  these  decisions,  nor  for  the  purpose  of  inquiring  whether 
they  sustain  or  oppose  the  judgment  which  we  *^^  have 
formed  in  the  case  before  us.  Oar  object  has  been  to  show 
the  great  variety  in  the  facts  and  details  of  cases  which  have 
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been  adjudged,  and  to  illustrate  a  sound  juridical  principle 
that  differing  facts  may  justly  lead  to  differing  conclusions 
of  law. 

John  Ditch  testified  that  '^  he  regarded  all  the  checks  do* 
posited  by  him  as  having  been  deposited  for  collection;  other* 
wise  why  should  they  have  to  make  good  those  which  mighi 
be  returned"?  The  legal  character  and  attributes  of  the 
deposit  depend  upon  the  indorsement  and  upon  what  was 
said  and  done  at  the  time  the  deposit  was  made,  and  upon 
the  regular  and  uniform  course  of  dealing  between  the  par- 
ties. The  testimony  of  the  witness  was  his  opinion  on  a 
question  of  law.  An  exception  was  filed  to  it,  and  it  was 
undoubtedly  incompetent.  The  check  on  the  day  it  was 
received  by  Nicholson  &  Sons  was  indorsed  by  them  "for 
deposit"  and  deposited  in  the  Western  Bank,  where  they 
kept  an  account.  It  was  passed  to  their  credit,  subject  to 
their  check,  and  on  the  same  day  they  largely  overdrew  their 
account.  Later  in  the  day  they  made  an  assignment  for  the 
benefit  of  their  creditors,  and  it  became  known  that  they 
were  totally  insolvent.  Although  Nicholson  &  Sons  acquired 
title  to  the  check  in  the  manner  which  we  have  stated,  it  is 
quite  true  that,  in  a  controversy  with  their  trustee,  Ditch  A 
Brothers  might  successfully  impeach  the  transfer  for  fraud 
and  set  it  aside.  But  the  question  with  the  Western  Bank 
stands  on  different  grounds.  It  is  a  bona  fide  holder  of  a 
negotiable  instrument  for  value,  without  notice  of  any  facta 
which  would  invalidate  the  title  of  the  indorsers  from  whom 
they  obtained  it.  All  commercial  principle  and  usage  require 
that  such  a  title  should  be  protected. 

At  the  request  of  Ditch  &  Brothers  the  payment  of  this 
check  was  stopped  by  the  order  of  Shryock  &  Co.,  the  draw- 
ers. Shryock  &  Co.  filed  a  bill  of  interpleader  in  circuit  court 
No.  2  of  the  city  of  Baltimore,  and  the  court  *^®  required 
the  Western  Bank  and  Ditch  &  Brothers  to  litigate  between 
them  their  respective  claims  to  the  ownership  of  the  check. 
The  decree  established  the  title  of  the  Western  Bank,  and  we 
affirm  it. 

Decree  affirmed,  with  costs. 

Paob,  J.  I  sat  in  the  former  argument  of  this  ease,  and  I 
have  examined  the  briefs  of  counsel  filed,  and  I  wish  to  state 
that  I  eoncor  in  the  opinion  of  the  majority. 
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FowLBR,  J.*  dlBsented.  The  check  in  coDtroveray  was  dated  January  18^ 
1892.  Beese  indorsed  on  that  day,  and  on  the  following  day  Ditch  ft  Brother* 
indorsed  it»  and  deposited  it  in  the  bank  of  Nicholson  k  Sons.  The  latter 
at  once  indorsed  the  check  "  for  deposit,  J.  J.  Nicholson  ft  Sons,*'  and  depos- 
ited it  in  the  Western  National  Bank,  and  received  credit  for  the  amonni 
of  the  deposit  as  cash.  Within  an  hoar  or  two  after  these  deposits  were- 
made,  Nicholson  ft  Sons  placed  on  record  a  deed  of  trust  for  the  benefit  of 
their  creditors,  and  closed  the  doors  of  their  bank.  On  the  day  of  the  fail- 
ure, Ditch  &  Brothers  heard  of  it»  and  immediately  requested  the  drawer  U> 
stop  payment.  This  was  done,  the  check  was  protested,  and  the  Western 
National  Bank  sued  the  makers.  Upon  a  bill  of  interpleader  fiUd  by 
Shryock  Sl  Co.,  the  Western  National  Bank  and. Ditch  ft  Brothers  wers 
required  to  interplead — the  former  as  plaintiff,  and  the  latter  as  defendants. 
The  bank  filed  its  bill  and  the  defendant  answered  it.  The  bank  alleged 
substantially  that  Ditch  ft  Brothers  indorsed  the  check  to  the  Nicholsons, 
and  deposited  it  with  them  as  cash,  and  received  credit  therefor  in  their 
account  with  the  Nicholsons,  and  that  the  latter  thereby  became  the  own- 
ers of  the  check;  and  that  the  Nicholsons  having  indorsed  the  check  to  the 
Western  National  Bank  "for  deposit,"  and  having  deposited  it  with  said 
bank  and  received  credit  for  it  as  cash,  and  having  drawn  the  funds  repre- 
sented by  it,  the  bank  became  the  bona  fide  holder  thereof.  Ditch  ft  Brothers 
answered  that  they  indorsed  the  check  "for  deposit  to  the  credit  of  J.  S. 
Ditch  ft  Brothers"  to  enable  the  Nicholsons  to  collect  the  same  in  the  usual 
eonrse  of  business,  and  received  that  character  of  crefUt  usual  to  receive 
when  checks  are  deposited  by  a  customer  with  a  bank  for  collection;  and 
denied  that  by  snch  deposit  for  collection  the  Nicholsons  thereby  became 
the  owners  of  said  check,  or  that  they  had  a  right  to  indorse  it  to  the  West- 
ern National  Bank  or  to  any  one.  Upon  the  bill,  answer,  and  testimony,  it 
was  decreed  by  the  court  below  that  the  property  in  the  check  passed  from 
Ditch  ft  Brothers  and  vested  in  the  Nicholsons,  and  that  the  latter  conferred 
a  perfect  title  npon  the  Western  National  Bank.  Ditch  ft  Brothers  appealed 
from  this  decree,  and  the  question  was  whether  the  Western  National  Bank 
had  a  valid  legal  title. 

"The  general  question," said  the  dissenting  judge,  "of  the  relations  be- 
tween depositors  and  banks,  as  regards  their  respective  rights  in  and  title 
to  negotiable  paper  deposited  by  the  former  with  the  latter,  is  much  em. 
barrassed  by  a  conflict  of  authority.  But  after  all,  as  we  said  in  Tyaon  v. 
Western  N<U,  Bank,  77  Md.  412,  the  conflict  is  more  apparent  than  real.  It 
will  be  fonnd  that  the  views  expressed  by  the  highest  tribunals  in  this  conn- 
try  and  England,  when  carefully  examined,  differ  not  so  much  in  the  prin. 
eiples  announced  as  in  the  facts  to  which  these  general  principles  have  been 
from  time  to  tims  applied*  In  most  of  the  cases  in  which  it  has  been  held 
that  the  title  to  negotiable  paper  passed  to  the  bank  from  a  depositor,  such 
paper  was  indorsed  in  blank  or  made  payable  to  the  bank.  After  stating 
the  general  rule  that  when  a  customer  deposits  money  to  the  credit  of  his 
aceoant,  the  bank  becomes  debtor  and  he  is  creditor,  ws  said  in  the  case 
just  cited:  'The  consideration  which  a  depositor  receives  for  his  money 
is  the  absolute  and  unconditional  contract  of  the  bank  to  pay  his  checks  to 
the  extent  of  his  deposit.  And  the  same  mis  obtains  in  the  case  of  checks^ 
«...  wherever  nnder  the  oircumstances  of  the  case  it  is  applicable;  that 
is  to  say,  wherever  the  bank  beconut  the  owner  of  the  commereial  paper, 
and  the  onstomer  acquires  the  nncouditio  lal  right  to  draw  for  the  proceeds, 
WhiB  a  sheck  •  •  •  •  is  indorsed  in  blank  or  to  the  order  of  the  bank,  and 
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th«  proceeds  credited  to  the  depositor  at  cash,  the  bank  becomes  the  owimt 
of  the  paper  by  virtae  of  the  indorsement.'  These  quotations  from  saeh  m 
recent  case  are  saffictent  to  indicate  oar  views  in  tsgard  to  the  character  of 
paper  and  the  forms  of  indorsement  there  considered.  Bat  the  indorse* 
ment  in  this  case  is  neither  an  indorsement  in  blank  nor  to  the  bank.  It  is 
of  a  very  different  character  from  either,  both  in  form  and  effect.  Its  terms 
are  'for  deposit  to  the  credit  of  J.  S.  Ditch  k  Bro.'  It  was  contended  bjr 
Ditch  &  Brothers  that  this  is  a  restrictive  indorsement,  and  by  the  West* 
em  Bank  that  it  is  partly  restrictive  and  partly  absolute — restrictive  as  to 
all  the  world  except  the  Nicholsons,  and  as  to  them  absolute  as  soon  as  i% 
reached  their  hands. 

'*  If  such  an  indorsement  as  this  can  be  held  to  pass  title  to  commercial 
paper,  it  must  be  so  either  because  such  is  the  clear  meaning  of  the  words 
used,  or  because  of  some  artificial  or  technical,  but  well-known  and  settled, 
meaning  given  to  the  language  of  the  indorsement  by  the  custom  and  mukgm 
of  banks  and  their  customers,  which  indicates  a  tvansfer  of  title  was  in- 
tended, though  not  expressed.  Of  course,  it  is  not,  and  could  not  be,  con- 
tended in  this  case  that  there  is  any  such  custom,  for  there  is  no  evidenoo 
to  sustain  any  such  contention.  What,  then,  is  the  fair  and  legal  con* 
stmctioli  of  this  indorsement?  In  the  first  place  we  start  with  the  pre* 
sumption  that  the  depositor  does  not  intend  to  part  with  title  to  his  paper^ 
subject  to  be  rebutted  only  by  evidence  of  an  express  contract  to  the  con- 
trary, or  of  facts  from  which  such  contract  must  be  inferred:  1  Daniell  oi« 
Negotiable  Instrumuets,  sec  340  e.  We  shall  presently  consider  the  effect 
of  the  credit  given  to  Ditch  &  Brothers  in  anticipation  of  the  collection  of 
the  proceeds  of  the  check  by  the  Nicholsons,  but  before  doing  so^  ws  wish 
to  ascertain  the  import  of  the  language  of  the  indorsement  itself.  It  ia 
apparent  no  words  are  used  to  indicate  a  transfer  of  title.  On  the  con- 
trary, it  is  conceded  the  indorsement  here  used  is  for  the  purpose  of  de- 
stroying negotiability  in  case  of  loss  or  miscarriage  of  the  check.  If  that 
be  its  object,  it  is  difficult  to  understand  how  such  an  indorsement,  with- 
out something  added  thereto  by  special  agreement,  can  be  relied  upon  to 
establish  title  either  in  the  Nicholsons  or  the  Western  Bank.  The  plain 
import  of  the  indorsement  would  seem  to  be  that  the  check  was  deposited 
for  collection.  What  else  could  have  been  the  object  of  the  deposit?  Cer- 
tainly not  for  the  purpose  of  getting  an  immediate  credit,  for  it  is  ia 
evidence  that  Ditch  &  Brothers  not  only  had  no  agreement  allowing  thorn 
to  draw  on  uncollected  checks,  but  that,  in  point  of  fact,  their  deposited 
checks  were  always  collected  before  they  were  actually  drawn  on,  and  were 
not  considered  cash  nntil  collected  by  the  Nicholsons.  In  the  case  of 
Beta  T.  CU^  qfSomerviUe,  60  Fed.  Rep.  647,  decided  on  Hay  6, 1892,  by  tho 
United  States  circuit  court  of  appeals  of  the  first  circuity  a  case  strik* 
ingly  like  the  one  at  bar,  and  in  which  the  indorsement  was,  *  For  deposit. 
John  F.  Cole,  treasurer,'  the  following  facts  appear:  Cole,  the  treasurer  of 
the  city  of  Somerville,  indorsed  the  checks  as  above,  and  handed  them  to  the 
receiving  teller  of  the  Maverick  National  Bank  with  a  deposit  ticket^  and  also 
his  pass-book,  and  the  teller  at  once  credited  therein  and  on  the  books  of  tho 
bank  the  total  amount  of  the  checks.  When  the  checks  weio  reoeived  by 
the  bank  it  was  irretrievably  insolvent,  and  closed  its  doors  tiio  same  day 
of  the  deposit,  at  3  o'clock.  There  was  no  agreement  to  allow  the  ens« 
tomer  to  draw  at  once  on  the  proceeds  of  deposited  checks.  It  was  held, 
irrespective  of  the  question  of  insolvency,  that  title  to  the  checks  so  indorsed 
did  not  pass.     'The  transaction,'  say  the  oourt^  Putnam,  J.,  delivering  tho 
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«pini<m,  'was  primarily  a  depodi  of  oheolui  witlit  Moondarilj  *  d»lgr  to b» 
ptrformed  ooooerning  tiiem  by,  the  MaTeriok  Bank.'  After  atatliig  tha  gM- 
«•!  priaeipla  that  a  depout  U  money  creates  the  reUtion  of  debtor  aad 
ereditor  between  the  depoeitor  aad  the  bank,  tha  opinioa  of  the  ooart  ooa« 
tinoeex  '  Bot  with  reference  to  the  checka  claimed  by  the  eity  of  Somerville^ 
the  word  by  which  the  transaction  ie  ordinarily  described  may  conTeniently 
bare,  and  therefore  should  haTe,  its  fnll  natural  force  and  meaning,  ▲ 
mere  deposit  wonld  only  reqnire  a  bank  to  keep;  bnt  a  nsage  reqniring  the 
MaTeriok  Bank  to  do  in  this  case  something  more  has  cootinned  so  k>ng^ 
and  is  so  notorious  and  uniTersal  that  the  law  can  take  judicial  notice  of  it^ 
and  it  happens  that  its  terms  and  limitations  cannot  be  mistaken.  The  bank 
must  use  due  diligence  to  collect,  and,  as  collections  are  completed,  the 
bank  no  longer  holds  the  avails  as  bailee,  but  is  authorised  to  mingle  them 
with  its  other  funds,  and  thus  constitute  itself  a  debtor.'  And  again: 
'Aside  from  the  right  of  the  bank  to  constitute  itself  a  debtor  from  the  time 
the  checks  are  converted  into  cash  or  its  equiTalent*  instead  of  a  mere  true* 
tee  or  agent,  no  qualification  of  the  strict  legal  relations  created  by  a  bail- 
ment is  deducible  from  the  general  nature  of  the  transaction,  the  terms  in 
which  it  is  expressed,  or  the  settled  custom,  or  is  shown  by  the  bank.  The 
ease  just  cited  is  one  of  much  interest  and  importance,  and  the  opinion  of 
the  court  bears  the  impress  of  the  most  careful  consideration  and  research. 

**  In  Freeman  r,  Ehxhange  Bank,  87  Ga.  45,  an  indorsement  precisely  like 
the  one  wa  are  considering  was  held  to  be  restrictiTc.  The  indorsement 
was, '  For  deposit  to  the  credit  of  S.  A.  Brown  A  Co. '  The  indorsem  deposited 
the  draft  so  indorsed  in  the  National  Bank  of  Kansas  City,  which  bank,  by 
its  cashier,  indorsed  the  draft '  Pay  Exchange  Bank,  or  order,  for  collection, 
account  of  National  Bank  of  Kansas  City.'  The  draft  was  paid  to  the  Ex* 
change  Bank,  where  the  money  was  attached  as  the  property  of  S.  A.  Brown 
A  Oo.  And  it  was  so  held.  The  supreme  court  of  Georgia  say:  *  The 
sgenoy  created  by  the  owners  of  this  bill  by  means  of  this  indorsement  had 
not  been  fully  executed.  The  Kansas  City  bank  was  still  the  immediate 
agent  under  them,  and  the  Macon  (that  is,  the  Exchange)  Bank  was  a  sub* 
sgent  under  it.  The  latter  held  the  money  as  a  bailee  for  the  ultimate  use 
and  benefit  of  the  owners.'  Again,  quoting  from  the  same  opinion:  '  The 
maker  of  a  restricted  indorsement  can  follow  the  bill  or  its  proceeds  OTer 
any  number  of  subsequent  indorsemente,  the  terms  of  his  indorsement  be* 
tog  notice  of  his  title.'  And,  as  we  have  said,  it  was  held  that  notwith* 
standing  the  depositors,  S.  A.  Brown  A  Co.,  had  indorsed  their  paper, 
precisely  as  the  paper  in  this  case  was  indorsed,  title  did  not  pass,  and  the 
money  attached  in  the  hands  of  the  Exchange  Bank  was  condemned  as  tha 
property  of  8.  A.  Brown  A  Co. 

"It  would  too  greatly  prolong  this  opinion  if  we  should  examine  the 
many  casee  in  which  various  forms  of  indorsements  have  been  held  restrict* 
tve,  and  we  shall  only  cite  a  few  of  them:  'Pay  8.  V.  W.,  or  order,  for 
account  of  Miners'  Nat  Bank  of  Georgetown' t  White  ▼.  Naiional  Bank,  108 
U.  a  65&  <  Pay  to  P.,  or,  order  only't  Power  t.  Finmk,  4  Oslli  4il| 
^Pay  T.  W.,  or  order,  for  our  use,  ralue  reoeiTcd  on  account' :  Wikon  ▼. 
HUmee,  6  Mass.  643;  4  Am.  Dea76.  *  Pay  to  order  of  W.  H.  A  Co.,  account 
First  Hat  Bank  of  Chicago' :  Fini  KaL  Bank  t.  Beno  Oountg  Bank,  8  Fed. 
Rep.  257.  '  Credit  my  account,  J.  B.  a,  cashier' t  Im  T.  CkUUooUm  Bramek 
Bamk,  1  Bond,  887. 

••  We  think,  therefore,  that  looking  at  tha  indorsement  itseli;  without 
tegard  to  course  of  dealing  between  the  parties^  the  language  of  the  iadoi 
AIL  t&  Kar.,  Vm.  XLVII.-SI 
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Mnt  cannot  bt  held  to  transfer  title  to  the  check  in  qnestion,  but,  on  the** 
eontrary,  ninet  be  held  to  be  reetrictiTe,  at  leasts  nntil  the  bank  haa  per*- 
lormed  ite  dnty,  and  has  collected  the  proceeds  of  the  check.    And  this  is- 
the  Tiew  Tory  clearly  expressed  by  Mr.  Dantell  in  his  work  on  Negotiable 
Instruments,  even  when  the  paper  is  so  indorsed  as  prima  facie  to  tnmsfer 
title:  as,  for  instance,  in  blank  or  to  the  order  of  the  bank.     He  says  that- 
the  collection  of  checks  is  generally  attended  with  so  little  delay  that  banks 
are  willing  to  treat  them  as  cssh  deposits,  and  allow  their  customers  to  draw 
against  them  in  anticipation  of  collection,  reserving  the  right  to  charge  back, 
the  paper  to  the  customer  if  returned  unpaid.     '  Out  of  this  practice,'  layv 
the  author,  'has  grown  the  erroneous  idea  that  the  bank,  without  more, 
becomes  the  owner  of  the  deposited  paper  before  collection,  exemplified  iis 
MetropolUan  Nat.  Bank  v.  Loyd^  90  N.  Y.  690.*    'Later  cases,'  continues  the 
author,  '  hold,  and  correctly  as  we  conceive,  that  the  checks  deposited  in 
bank  by  its  customers  do  not  at  once  become  the  property  of  the  bank, 
but  that  it  continues  to  be  the  agent  of  the  customer  until  actual  collection, 
the  check  in  the  meantime  remaining  the  property  of  the  depositor.' 

"And  in  BaBxuh  v.  Frelinghuysen,  15  Fed.  Rep.  676,  one  of  the  cases  to 
which  reference  is  made  in  the  note  to  the  section  just  cited,  it  was  held 
that  even  when  the  check  is  indorsed  to  the  bank  and  credit  is  given  for  it 
as  cash  on  the  customer's  pass-book  and  the  booke  of  the  bank,  these  facta 
are  not  conclusive  evidence  that  title  passes  to  the  bank,  for  two  reasons, 
say  the  court:  1.  'Because  such  credit  was  only  conditional,  and  if  the 
check  should  be  dishonored,  it  would  be  charged  back  to  the  customer,  which 
is  inconsistent  with  ownership  in  the  bank;  and  2.  Because  this  practice 
of  banks  to  credit  such  deposits  at  once  and  to  allow  the  depositor  to  draw 
against  them  is  reckoned  by  the  ablest  text-writers  as  a  mere  gratuitoue 
privilege ':  See,  also,  St,  Louis  etc.  By.  Co.  v.  Johnston,  133  U.  S.  666.  It 
would  seem  to  follow  that,  whether  we  consider  the  indorsement  alone  or 
in  connection  with  the  credit  given  in  this  case  to  Ditch  &  Brothers  by  the 
Nicholsons,  the  result  would  be  the  same.  For  it  is  conceded  here  that  ne 
absolute  credit  was  given,  the  Nicholsons  always  reserving  to  tbemselvea 
the  right  to  charge  back  or  return  unpaid  paper. 

"  As  between  Ditch  &  Brothers  and  the  Nicholsons,  without  regard  to 
the  restrictive  character  of  the  indorsement*  no  title  to  the  check  passed  to- 
the  latter.  No  consideration  was  paid  by  them;  and  they  were,  and  they 
knew  they  were,  insolvent  when  the  check  was  deposited.  '  The  acceptance 
of  a  deposit  by  a  bank  irretrievably  insolvent  constituted  such  a  fraud  a» 
entitled  the  depositor  to  reclaim  his  drafts  or  the  proceeds':  Fuller,  C  J.,. 
8L  Louis  etc  By.  Co.  v.  Johnston,  133  U.  S.  666. 

"  We  have  have  neither  found  nor  been  referred  to  any  authority  whicb 
sustains  the  contention  of  the  appellee,  unless  the  section  in  Morse  oa 
Banking,  section  677»  cited  in  the  opinion  of  the  learned  judge  below,  ^^n 
be  so  considered.  But  when  this  section  is  examined,  and  especially  when  it 
b  ascertained  that  the  sole  authority  {National  Commerdal  Bank  T.  Miller^ 
77  Ala.  168;  64  Am.  Kep.  60),  which  Mr.  S^lorse  cites  to  sustain  it»  does  not 
seem  to  support  the  contention  of  the  appellee,  we  may  well  hesitate  before 
adopting  the  construction  which  it  has  placed  upon  Mr.  Morse's  language. 
It  would  seem  more  rea^tonahle  to  construe  this  section  (677)  to  mean  that 
When  a  check  is  indorsed  '  for  deposit,'  under  the  circumstances  therein  set 
forth,  the  bank  may  have  the  check  certified,  instead  of  actually  collecting 
the  money.  And  so  the  author  says  in  the  last  clause  of  the  section.  In 
thi  easa  Just  cited,  Nattonal  Commercial  Bank  t.  JiilUr,  77  AU.  168, 54  Anw 
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R«p.  60,  it  was  held  that  tiUe  passed  to  the  baak  for  the  consnmma'tiaA  dl 
the  pnrpoee  for  which  tha  indorsement  was  made,  that  is  to  lay,  te^aiuMa 
the  bank  to  deposit  the  proceeds  to  the  credit  of  the  indorser.  It  is  nowfcef 
amid  in  that  case  that  absolute  title  passed  to  the  bank  by  virtiie  «f  Abe  »- 
dorsemeiit  alone.  Bat^  on  the  contrary,  the  question  under  ooasidepatiea 
was  the  effect  of  the  indorsement,  together  with  the  oertificatMm  «f  tka- 
check.  And  haTing  determined  that  the  bank  by  Tirtne  of  the  indorsement. 
bad  the  right  to  have  the  check  certified,  and  that  when  certified  the  cheek 
was,  in  contemplation  of  law,  paid,  the  bank  thereupon  became  the  <owAer 
of  the  check,  and  was  the  debtor  of  the  depositor.  In  other  words,  ike  i»> 
dorsement  'for  oredit,'  like  the  indorsement  'for  collection,'  gives  theJuuik 
the  right  to  oollect  the  proceeds  and  credit  them  to  the  depositor, 
neither  case  can  the  bank  appropriate  to  its  own  use  psper  so  in< 
Kor  does  the  court  in  National  Commercial  Bank  ▼.  MiUer,  77  Ala.  IfS,  M 
Am.  Rep,  50,  intimate  such  a  view.  On  the  contrary,  it  held  that  the 
bank,  '  by  accepting  a  certification  of  the  check  made  it  their  own,  and  tka 
relation  of  debtor  and  creditor  was  created.'  The  indorsement  '  for  depostlT 
passed  title  for  the  purpose  of  certification,  and  the  certification  being,  ia 
contemplation  of  law,  payment,  the  depositor's  title  to  the  check  was  tnuHh 
lerred  to  the  \^nk.  Without  adopting  these  views,  we  have  referred  tc 
them  for  the  purpose  of  shonving  that  they  do  not  seem  to  support  the  ooii> 
tention  of  the  appellee^  nor  the  construction  it  gives  to  section  577  of  Miwaa 
on  Banking. 

"  There  is  a  wide  distinction  between  National  Commercial  Bank  v.  JUSfeiL 
77  Ala.  168;  54  Am.  Rep.  50,  and  the  case  under  consideration.    There 
check  was  indorsed,  deposited,  and  collected;  but  here  there  has  been 
collection —no  payment  of  the  check  either  in  cash  or  its  equivalent. 

"If,  however,  the  section  (377)  we  have  just  referred  to  is  to  have  the 
construction  given  to  it  by  the  appellee,  there  would  be  a  striking  confliefe 
between  it  and  section  584  of  the  same  book,  where  it  is  said  that  ' 
checks  are  deposited  they  are  taken  generally  for  collection  by  the  bank 
agent,  and  the  bank  does  not  owe  the  amount  until  the  collection  is 
plished.  The  bank  may  permit,  as  matter  of  favor,  checks  to  be  drawn  b^ 
fore  collection  and  payment,  the  depositor  in  the  event  of  nonpayment  being 
responsible  for  the  sums  so  drawn,  not  by  reason  of  his  indorsement,  the 
checks  not  having  ceased  to  be  his  property,  but  for  money  paid*s  2  Ifona 
on  Banking,  sec.  584. 

In  Bolles  on  Bank  Collections,  edition  of  1893,  section  Sc,  the  author  cites 
the  case  of  City  qf  SomerviUe  v.  Seal,  49  Fed.  Rep.  790,  to  sustain  the  view 
that  an  indorsement  for  '  deposit  'with  credit  and  conditional  right  to  dran^ 
traoafers  title;  but  this  case  was  taken  by  appeal  to  the  United  States  cir- 
enit  court  of  appeals,  and  is  reported  in  Beat  v.  CUjf  of  SomerviUe,  50  Fed. 
Bap.  647.  And  in  the  court  last  named  the  contrary  doctrine  was  held  and 
ably  maintained  by  an  elaborate  opinion,  from  which  we  have  already  quoted 
to  show  that  anoh  an  indorsement  is  restrictive,  and  does  not  pass  title.  And 
in  the  ease  of  MeiropolUan  NaL  Bank  v.  Loyd,  90  N.  T.  530,  cited  by 
appellee  to  anstain  its  contention,  the  credit  given  by  the  bank  to  tiM 
itor  was  an  absolute  one.  'Admitted  circumstances,'  lay  the  court,  "shosr 
it  was  the  intention  of  the  parties  to  make  the  transfer  absolute,'  and  ''tbm 
bank  charged  itself  with  a  debt  absolutely  due  to  Murray,'  the  depositee. 
Bat  here,  at  we  have  seen,  there  is  not  only  no  absolute  credit,  but '  the 
credit  entry  of  cash  was  a  mere  delusion. '  And  as  was  said  in  ^ea{  v.  City  €0 
8omtniIk,  60  Fed.  Rep.  647,  il  the  appellee  bank  had  shovn  that  the  dm» 
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focttor  haA  a  Ugal  right  to  draw  againtl  the  ehaeki  from  the  momeat  of  tha 
4tfont^  M  abeolate  that  the  bank  ooald  not  lawfully  snepend  it  by  notioe 
er  atherwiie  pending  the  coUeotioo,  this  would  tend  to  rapport  its  poaitioa 
thraaghoat^  Bnt^  on  the  oontrary,  the  proTsuonal  or  mere  pretense  of  a 
«edit^  euoh  ae  shown  in  this  oasey  is  inoonsistent  with  the  notion  of  ownetw 
ship  of  the  eheok  in  the  bank. 

"  If,  howeTor,  the  check  in  question  had  been  indorsed  in  blank,  or  to  tha 
arder  of  the  Nicholsons,  a  very  different  question  would  have  been  pre- 
atated.  Then  the  legal  effect  of  such  indorsement  to  pass  title  to  bona  fida 
Mders  for  value,  acconling  to  the  settled  rules  of  oommercial  law,  and  tha 
lights  of  iunocent  thifd  parties,  if  any  had  intervened,  would  be  properly 
considered,  as  was  done  in  Metropolitan  Nat,  Bank  ▼.  Loyd,  90  K.  Y.  690,  and 
in  many  other  cases  since.  '  The  views  of  the  supreme  court  of  the  United 
Skates,'  says  Mr.  Daniell  (1  Daniell  on  Negotiable  Instruments,  sec  340), 
*asem  to  embody  the  true  logic  of  the  question.'  *The  bank  transmitting 
the  paper  indorsed  in  blank  is  ostensibly  the  owner.  It  has  been  agreed 
ty  implied  contract  arising  from  usage  that  the  avails  shall  be  applied  to 
ialances  against  it.  With  this  understanding  its  correspondent  vndertakea 
ihe  collection  and  applies  the  avails.  And  then  when  the  contraot  has  been 
aaecuted  it  would  seem  to  be  in  contravention  of  the  universally  reoognised 
principle  which  controls  the  negotiation  of  commercial  paper  to  permit  a 
third  party  who  had  declared  by  his  indorsement  that  he  had  parted  with 
ftis  title  to  come  in  and  assert  it.'"  The  same  view  is  expressed  by  us  in 
T^mm  V.  Wtttem  NaL  Bank,  77  Md.  412,  and  constitntee  what  Putnam,  X, 
in  Bealw.  OUf  qf  ScmervUle,  60  Fed.  Rep.  647,  calls  the  doctrine  of  '  reputed 
enrnership,'  which  he  says  !■  recognised  by  the  supreme  court  of  the  United 
Matee  in  8L  LquU  etc  Ry,  Co.  v.  JohnUon,  133  U.  &  666.  If,  tbirefore, 
ihe  depositor  does  not  intend  to  pass  title,  he  should  not  use  the  forms  of 
iidorsement  which  are  universally  used  for  that  purpose,,  but  should  adopt 
some  other  form,  such  as  'for  collection,'  which  we  held  in  Tywn  v.  Wett^ 
era  Nat,  Bankp  77  Md.  412,  does  not,  without  more,  pass  tiUe^  or  '  for 
deposit  to  credit  o^'  which  we  think,  as  need  in  this  case,  is  equally  re- 
atrietiTe. 

**0f  course,  if  the  depositor  is  awarded  even  the  gratuitous  privilege  of 
diawing  in  anticipation  of  colleotion,  and  he  should  avail  faimiolf  of  that 
frivtlege,  then,  without  regard  to  the  form  of  his  indorsement^  he  should 
■at  be  alloa'ed  to  claim  the  proceeds  of  any  deposited  cheek.  With  the 
preceeds  in  his  pocket  he  would  be  estopped.  But,  as  we  have  seen,  that  is 
■ei  this  case. 

**  It  has  been  suggested  it  was  against  public  policy  and  contrary  to  tha 
iitereats  of  oommerce  to  hold  this  indorsement  to  be  restriotavai  But  wa 
do  Bot  think  so.  On  the  contrary,  in  our  opinion  it  would  be  for  the  best 
fiDteiests  of  the  public,  the  banks,  and  oommerce  if  all  indorsements  except 
tiieee  which  are  in  full  or  in  blank  should  be  declared  restrictive.  And 
was  the  opinion  of  Lord  Tenterden  in  the  case  of  Sigoumey  ▼•  Lloyd.  8 
&  C.  622L  In  the  case  just  cited  the  indorsement  was  '  Pay  to  Wili- 
er his  order  for  my  use.'  '  I  oannot  see,'  says  Lord  Tenterden,  *  that 
the  interests  of  commerce  wiU  be  prejudiced  by  our  holding  that  such  an 
indoesement  is  restrictive.  On  the  contrary,  I  think  the  interests  of  com* 
■leroe  will  be  thereby  advanced.'  When  this  case  was  taken  up  on  appeal. 
Load  Chief  Justice  Best  said:  '  No  inconvenience  can  possibly  arise  to  the 
aoasmercial  interests  of  the  oountry  by  limiting  the  operation  of  an  indoraa* 
■ant  ao  expressed.    The  only  effeot  will  ha  to  make  persona  mora  oantioaa 
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Ib  tnaaaetloBs  of  this  natitre  in  the  future.  Unleia  the  words  ''for  m^ 
ttat**  htkw  no  moaning,  it  it  obTioos,  npon  looking  at  the  indorsement,  ths4 
iaqoixy  wm  nooessary  to  have  been  made,  and  if  a  meaning  can  be  fonnd  fsr 
tlMse  words,  the  oonrt  mutt  apply  them  so  at  to  meet  the  object  and  iatea- 
tion  of  the  indorter ':  Lloyd  r.  Siffcumqf,  8  Moore  &  P.  229. 

"The  commercial  world  it  well  acquainted  with  the  formt  of  tndortemeni 
wuTorsally  used  to  tranafer  paper,  and  when  these  forms  are  not  used  thm 
owner  of  the  paper  ought  not  to  be  depriTcd  of  his  interest  therein  by  any 
•ourte  of  reasoning,  however  ingenious  it  may  be. 

*'Our  conclusion  is  that  the  legal  effect  of  this  indortement  wat  to  gam 
notice  to  the  Western  National  Bank  that  J.  S,  Ditch  &  Brothert  were  tim 
ewnert  of  the  check,  and  that  tiie  Nioholtont  were  only  agentt  to  odllecl 
the  proceedt  of  the  tanfe  and  depotit  them  to  the  credit  of  J.  S.  Ditch  k 
Brothers." 


Bffeot  of  Oheek  Zndorsod  "for  Doposit.** 
It  it  held  in  NaiVml  QM  Bank  ▼.  McDonald,  61  GaL  M^  21  Am  Retw 
097,  that  if  checkt  on  another  bank  are  handed  by  a  depositor  to  the  r«oeif<» 
ing  teller  of  a  bank,  and  are  by  the  teller  credited  on  the  depotitor't  pats- 
book,  they  are  received  only  for  collection,  and  if  not  paid  on  presentatioi^ 
may  be  returned  and  the  credit  in  the  patt*book  canceled.  FarthermfOr^ 
that  if  a  cuttomer  of  a  bank  hands  the  receiving  teller  a  check  drawn  4tf 
another  peraon  upon  the  tame  bank,  and  at  the  tame  time  handt  him  hit 
patt-book,  and  the  teller  receives  the  check  and  entert  a  crediA  for  the 
amount  in  the  pats- book,  but  no  entry  it  made  on  the  bookt  el  the  4Mtnk» 
and  nothing  elte  it  taid  or  done,  and  the  drawer  hat  no  fundt  in  the 
bank,  the  check  may  be  returned  to  the  depotitor  and  the  credit  in  the 
patt-book  canceled;  and  that  a  finding  by  the  court,  in  such  a  cate^  that 
the  check  wat  received  at  a  cath  depotit  it  erroneout.  But,  whether  a  oheek 
wat  depotited  with  a  banker  at  money  or  for  collection  it  «  qnettion  of 
fact:  Strong  v.  King,  36  111.  1;  86  Am.  Dec.  336;  CUy  qf  SomenriiU  v.  Beai 
49  Fed  Rep.  790;  affirmed  in  Beal  v.  City  of  SomerviUe,  60  Fed.  Rep.  647. 
And  evidence  from  which  the  jury  might  infer  that  it  wat  received  as  caA 
thould  be  tubmitted  to  them:  TUub  v.  Medtanica*  I^at.  Bank,  86  N.  X  L. 
688.  "  When  a  check  on  itself,"  tayt  Mr.  Justice  Swayne,  ia  Naiiontd 
Bank  v.  Burkkardt,  100  U.  S.  686,  689,  "  it  offered  to  a  bank  at  a  depotit; 
the  bank  hat  the  option  to  accept  or  reject  it,  or  to  receive  it  upon  tuck 
eonditiont  at  may  be  agreed  upon.  If  it  be  rejected  there  it  no  room  Itr 
any  doubt  or  quettion  between  the  partiet.  If,  on  the  other  hand,  the 
eheok  it  offered  and  received  at  a  deposit,  there  being  no  fraud  and  tho 
check  genuine,  the  partiet  are  no  leia  bound  and  concluded  than  ia 
the  former  oate.  Neither  can  diiavow  or  repudiate  what  hat  been  done. 
The  oate  it  timply  one  of  an  executed  contract.  There  are  the  requitite 
parties,  the  requiute  consideration,  and  the  requisite  concurrence  imd  asseMt 
of  the  minds  of  those  concerned. "  If  a  check  is  offered  and  received  as  a  4e- 
posit  it  is  a  deposit,  and  it  follows,  as  a  matter  of  law,  that  the  bank  is  boun4 
accordingly.  Whether  there  was  or  was  not  a  consummated  deposit  is  the 
ultimate  fact  to  be  found  by  the  jury:  National  Bank  v.  Burkhardt,  100  U.  1L 
086.  The  law,  therefore,  is  that  checks,  drafts,  or  other  evidences  of  debt 
received  by  a  bank  in  good  faith  as  deposits,  and  credited  as  so  much  money, 
become  the  property  of  the  bank,  and  it  becomes  legally  liable  to  the  depos- 
itor as  for  so  muoh  money  deposited  as  of  the  date  of  the  credit:  City  qfSomer* 
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« 

«fJ7e  ▼.  Btal^  49  Fed.  Rep.  790;  affirmed  on  appeal  in  Btal  t.  CUy  ofScimtrvitUt 
•0  Fed.  Bep.  647;  Waaaon  v.  Lamb,  190  Ind.  614»  16  Am.  St.  Rep.  84S| 
MeiropolUan  Nat,  Bank  v.  Loyd,  90  N.  T.  530;  Oragie  t.  Hadlep.  99  N.  Y. 
131;  62  Am.  Hep.  9;  Oddie  y.  National  City  Bank,  45  N.  Y.  735;  6  Am; 
Kep.  160;  CUy  Nat,  Bank  v.  Buma,  68  Ala.  267;  44  Am.  Rep.  138;  National 
Monk  y.  Burkfiardt,  100  U.  S.  686;  St.  Louit  etc.  By.  Co.  v.  Jofinston,  27  Fed. 
"KBti.  243;  American  Exchange  Nat.  Bank  t.  Oregg,  138  HI.  596;  32  Am.  St 
Itispi  171;  In  re  8UUe  Batik,  56  Minn.  1 19;  45  Am.  St  Rep.  454;  Kooanaugh  t. 
Mank,  59  Ma  App.  540;  Midland  Nat.  Bank  ▼.  Boll,  60  Mo.  App.  585; 
Mofman  y.  Firtt  Nat.  Bank,  46  N.  J.  L.  604;  Seatriiy  Bank  v.  Northweetem 
Stiel  Co,  (Minn.),  decided  Jnly  10,  1894;  Bolton  v.  Biekard,  6  T.  R.  139. 
Ulnd  oor  vndentanding  is  that  this  rule  is  not  confined  to  oases  where  oheokt 
vrdVawn  npon  the  same  bank  which  credits  them*as  oash,  but  that  a  bank 
wkiek  receives  and  credits  as  cash  checks  drawn  upon  some  other  bank  ia 
eaiitled  to  the  same  rights  and  incurs  the  same  liability  as  if  the  checks  were 
^awn  upon  itself  and  so  credited:  CUy  of  SomervUle  y.  Beal,  49  Fed.  Rep. 
199(  affirmed  in  Beal  v.  CUy  o/Somerville,  50  Fed.  Rep..647;  TUiu  v.  Meehan* 

"Nat.  Bank,  35  N.  J.  L.  588;  St.  Louie  etc  By.  Co,  v.  Johneton,  27  Fed.  Rep. 

i;  MeiropolUan  NaL  Bank  y.  Loyd,  90  N.  Y.  530;  In  re  State  Bank,  56  Minn. 
119;  45  Am.  St  Rep.  454;  Hoffman  v.  First  Nat.  Bank,  46  N.  J.  L.  604;  Jfuf- 
tout  Nat.  Bank  v.  Boll,  60  Mo.  App.  585.  The  transaction  is,  in  legal  effect, 
m  transfer  to  the  bank  upon  an  implied  contract  on  the  part  of  the  latter 
i» repay  the  amount  of  the  deposit  upon  the  checks  of  the  depositor.  The 
lank  acquires  title  to  the  checks,  drafts,  etc.,  on  an  implied  agreement  to 
yay  an  equivalent  consideration  when  called  upon  by  the  depositor  in  tha 
vanal  course  of  business:  Cragie  v.  Hadley,  99  N.  Y.  131;  52  Am.  Rep.  9. 
The  transaction  is  conclusive  and  executed  between  the  parties,  and  this 
whether  the  books  of  the  bank  are  correctly  kept  or  not,  as  the  obligation 
•f  •  bank  to  pay  a  check  drawn  upon  It,  or  its  right  to  refuse  payment 
tllemef^  depends  upon  the  actual  state  of  the  drawer's  bank  account  at  the 
lime  of  its  presentment,  and  not  upon  what  the  bank-books  may  then  show: 
^flMiruKM  Exchange  Nat.  Bank  v.  Oregg,  138  HI.  596;  32  Am.  St  Rep.  171. 
A  bank  receiving  a  check  indorsed  in  blank  from  its  customer,  and  giving 
lim  credit  on  its  books  for  so  much  money  deposited,  becomes  a  purchaser,  and 
Ibe  title  to  the  check  vests  in  it,  and  it  becomes  the  debtor  of  the  purchaser: 
Mmanaugh  v.  Farmert*  Bank,  59  Ma  App.  540;  and  where  a  bank  receives 
a  eheck  and  gives  credit  therefor,  subject  to  check,  and  on  its  nonpayment 
charges  it  back  to  the  depositor,  it  does  not  necessarily  revest  title  in  the 
depositor,  especially  where  the  evidence  shows  that  such  was  not  the  inten- 
ties:  Midland  Nat.  Bank  v.  Boll,  60  Mo.  App.  585.  As  a  check  deposited 
ly  general  iudorsement  of  the  payee,  and  passed  to  his  credit  on  the  books 
•ff  a  bank,  becomes  the  property  of  such  bank,  it  may  legally  be  transferred 
ia  a  bona  fide  creditor:  Hoffman  v.  Firat  Nat,  Bank,  46  N.  J.  L.  604.  Cred- 
ding  a  check  deposited  as  cash  constitutes  a  payment  of  it,  and  the  amount 
el  it  cannot  be  withheld  by  the  bank  on  discovering  that  the  cheok  is  an 
anantborized  overdraft,  and  that  the  drawer  is  insolvent:  City  Nat.  Bank  ▼. 
Bmme,r  68  Ala.  267;  44  Am.  Rep.  138.  On  the  other  hand,  if  bills  or  drafU 
ana:  diepoeited  and  entered  in  the  customer's  account  as  oaah,  with  his 
InofFledge  and  consent,  so  that  he  becomes  entitled  to  draw  against  the 
amoQot,  he  will  thereby  be  precluded  from  claiming  the  bills  or  drafts  from 
•ither  the  bank  or  its  receiver:  Wasson  v.  Lamb,  120  Ind.  514;  16  Am.  St 
Rep.  342;  SL  Louis  etc  By.  Co.  v.  Johnston,  27  Fed.  Rep.  243.  If  the  owner 
«f  a  check  delivers  it  to  a  bank  which  accepts  it^  and  credits  him  for  tha 
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Amoout  on  his  pass-book  which  ho  accepts,  the  property  in  the  check  ▼eeta 
in  the  bank,  although  no  express  agreement  was  made  transferring  the 
cheek  as  so  much  money,  and  an  indorsee  of  the  check  may  recover  of  the 
drawer,  notwithstanding  stoppage  of  payment;  and  evidence,  in  such  an 
notion,  of  the  bank's  knowledge  of  its  insolvency  when  it  received  the  check 
is  inadmissible  where  the  answer,  claiming  that  no  title  passed  to  the 
iMuik,  contains  no  allegations  that  the  bank  practiced  a  fraud  npon  the 
depositor  by  receiving  the  check  in  contemplation  of  insolvency:  MetropoU- 
-tan  NaL  Bank  ▼.  Loyd,  90  N.  Y.  530.  If  the  amount  of  a  check  is  credited 
to  the  holder  upon  his  deposit  ticket  by  the  officers  of  a  bank,  the  latter  be- 
-eomea  liable,  although  on  the  same  day,  and  before  the  close  of  banking 
hours,  it  finds  that  the«ccount  of  the  drawer  was  overdrawn  at  the  time  of 
the  deposit,  and  returns  the  check  to  the  depositor  as  not  good:  Oddie  v.  No* 
Uanal  City  BanK  45  N.  Y.  735;  6  Am.  Rep.  169.  A  bank,  however,  which 
receives  on  deposit  from  a  customer  a  check  which  it  credits  as  such,  and 
-not  as  cash,  is  not  liable  for  the  check  as  a  purchaser  where  there  is  no 
intention  of  the  parties  that  title  shall  pass  to  the  bank  as  absolute  owner: 
BaUie  v.  Avgutta  Sav.  Bank  (Ga.),  decided  January  14^  1895.  It  must  be 
observed,  however,  that  the  fact  alone  of  giving  credit  for  a  check  as  cash 
does  not  pass  title.  The  question  as  to  whether  the  check  becomes  the 
•property  of  the  bank  is  really  one  of  agreement  between  the  parties,  as  we 
iiave  seen  above,  and  all  the  facts  of  the  transaction  must  be  considered. 
Neither  an  unrestricted  indorsement  of  the  paper  by  the  customer,  nor 
'Crediting  him  with  the  amount  of  the  check  on  his  account,  with  the  priv- 
ilege of  drawing  against  it,  is  conclusive  on  the  question  of  ownership.  If 
it  is,  in  fact,  delivered  to  the  bank  for  collection,  or  for  **  collection  and 
4sredit,''a  credit  to  the  customer  before  collection  will  be  deemed  merely 
provisional,  which  the  bank  may  cancel  if  the  paper  is  not  paid:  In  re  StaU 
Bank,  56  Minn.  119;  45  Am.  St  Rep.  454.  If,  however,  the  depositor 
-draws,  or  is  entitled  to  draw,  against  such  a  deposit  as  cash,  it  works  % 
transfer  of  title:  Ayrta  v.  Farmtn*  etc  Bank,  79  Mo.  421;  49  Am.  Rep.  235. 
In  banking  transactions  very  little  is  said,  but  very  much  is  understood; 
«nd  in  determining  the  legal  effect  of  depositing  checks  we  must  apply  the 
«ame  rules  applicable  to  all  contracts  and  business  affiftirs,  and  effectuate 
nnd  carry  out  the  intention  of  the  parties  to  be  gathered  from  their  acts 
•and  declarations,  and  the  accustomed  and  understood  course  of  the  particular 
business:  American  Exchange  Nat,  Bank  v.  Oregg,  138  HI.  596;  32  Am.  St. 
Rep.  171.  Any  attempt  to  distinguish  between  a  credit  in  the  bank-book  of 
«  customer  and  an  actual  cash  payment  is  "as  impolitic  on  the  part  of 
•the  bank  "  as  it  is  *'  unjust  toward  the  individual "  who  accepts  the  credit^ 
instead  of  his  money;  and  payment  may  be  made  by  a  check  deposited  and 
«e9eived  as  money:  Levy  v.  Bcuik  qf  Untied  States,  4  DalL  234;  PraU  v. 
Fooie,  9  N.  Y.  463;  Strtmg  v.  King,  35  III  1;  85  Am.  Dec.  336.  Where  a 
customer  has  a  deposit  account  with  bankers,  on  which  he  is  accustomed  to 
deposit  checks  payable  to  himself,  which  are  entered  on  his  pass-book,  and 
to  draw  against  snch  deposits,  an  indorsement  of  the  words  *'  for  deposit" 
•on  a  check  so  deposited  is,  in  the  abeence  of  a  different  understanding,  pre- 
sumptive of  more  than  a  mere  agency  or  authority  to  collect.  It  is  a 
request  and  direction  to  deposit  the  sum  to  the  credit  of  the  customer,  and 
fives  the  bankers  authority  not  only  to  collect,  but  to  nse  the  check  in 
■anch  manner  as,  in  their  judgment  and  discretion,  having  reference  to  the 
condition  and  aeoeisities  of  their  bnsineas,  may  make  it  most  available  ta 
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their  proteetion;  Mid  Umj  nuiy  have  it  otrtilled  by  the  bank  on  which  it  |p 
drawn:  NathmU  OommerckU  Bank  v.  MUier,  77  Ala.  168;  54  Am.  Rep.  60. 

Nmiotiabli  iHBTBiTnns,  Tttlb  to.— a  bona  fide  parohaser  of  a  nego- 
tiable inotmment  for  value  before  maturity,  without  notice  or  knowledge 
•f  defect!,  acquiree  title  thereto  as  againtt  the  world:  Fint  NaL  Bamk  ▼• 
JSIaughier,  98  Ala.  602;  89  Am.  St  Rep.  88,  and  note;  Riekards  ▼.  ifoarof, 
86  Iowa,  859;  89  Am.  St.  Rep.  301,  and  note. 

BviDBNOB— Nbgotiabls  IiTSTRumMTB. — Parol  evidence  ie  inadmisnble 
to  coutradict  or  vary  the  indonement  on  a  negotiable  inttmment:  Twm^ 
htrg  V.  Neimm,  51  Minn.  172;  88  Am.  St.  Rep.  497,  and  ooUeoted  eaaes  ia 
aote  thereto. 


Norfolk  and  Western  R.  R  Go.  v.  Hoover. 

[79  MAnTLAWD^  2SS.] 
MAflTBB  AHD  SbRVAHT— IVJURT  TO  FbLLOW-SKBTABTU-WhAT  NbOBSBABT 

TO  Makb  Mabtbb  Liablb. — If  a  lervant  soee  hie  master  for  injuries  r» 
suiting  from  the  negligence  of  a  fellow-servant,  he  must,  to  recover, 
prove  that  some  negligence  of  the  latter  caused  the  injury,  and  that  the 
master  was  negligent  either  in  the  selection  of  the  fellow-servant  or  in 
retaining  him. 

MaBTBB  and   SbEVAHT  — SbLBOTIOHOV  SbBVANTS  —  MaBTBB's  DuTT   AHD 

Liability. — A  master  owes  to  each  of  his  servants  the  dnty  of  using 
reasonable  care  and  caution  in  the  selection  of  competent  fellow-serv* 
ants,  and  in  retaining  only  thoee  who  are.  If  he  fails  to  perform  this 
duty,  and  an  injury  is  occasioned  by  the  negligence  of  an  incompetent 
or  careless  servant,  the  master  it  responsible  to  the  injured  employee,  not 
for  the  mere  negligent  act  or  omission  of  the  incompetent  or  careless 
servant,  but  for  his  own  negligence  in  not  discharging  his  own  duty 
toward  the  injured  servant.  « 

IIabtbb  and  Sbrvamt  —  Nbgliobncb  IK  SBLBonoN  09  Sbbvant,  how 
Shown. — A  failure  to  use  due  care  in  selecting  careful  servants  may  be 
fixed  upon  the  master  by  showing  such  notorious  or  general  reputation 
respecting  the  servant's  unfitness  or  incompetency  as  that  the  master 
could  not^  without  negligence  on  his  part,  ha?e  been  ignorant  of  it 
when  he  employed  the  servant.  Hence^  a  railroad  company's  negli- 
gence in  employing  a  drunken  brakeman  whereby  an  engineer  was  in- 
jured may  be  shown  by  proof  of  the  brakeman*s  general  reputation  for 
intemperance  for  one  or  two  years  before  the  accident  and  following  it. 

Mastbb  and  Sbbvant—Nbgliobncb  in  Sblbction  or  Sbrvant— Evidbnob 
or  Sbbv ant's  Genbral  Reputation  voh  Intbmpbrangb.— Upon  the 
question  of  a  railroad  company's  negligence  in  employing  and  retaining 
a  drunken  brakeman,  whereby  an  engineer  was  injured,  it  is  compe- 
tent to  show  that  the  general  reputation  of  the  brakeman  for  intemper^ 
ance  was  of  such  a  notorious  character  that  the  jury  might  well  infer 
that  it  was  known  to  the  company,  or  that  it  was  negligent  in  not  mak* 
ing  proper  inquiry. 

liABTBR  AND  SbrVANT — FbLLOW-SBBYAHTB,  WhO  ABB— RbOOVBBT  FOB  AOT 

or  Inoohpbtbnt  Fbllow-sbrvant. — Persons  engaged  in  the  same  com* 
Bfton  work,  employed  by  the  same  agent  of  the  common  master,  and 
performing  duties  pertaining  to  the  same  general  business^  are  fellow* 
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■arrMiti,  Henoe,  a  bnk^nuui,  engioMn^  and  firemmi,  and  a  train  dit* 
pafteher,  employed  by  the  diviaion  miperinteiident  of  a  railroad,  and 
being  nuder  his  iutraotionia  are  fellow-eervants;  and,  if  the  negligenoe 
el  the  train  dispatcher  in  lending  out  a  drunken  brakeman  causes  in* 
Jury  to  so  engineer,  the  latter  cannot  recorer  until  he  shows  that  there 
was  negligence  in  the  selection  of  the  train  dispatcher. 

MiBm  AHD  SsRYAMT— Injury  to  Fsllow-sxrtant— GoivoirRmiMa  Krou- 
amoR — ^Instructioiis. — ^To  justify  a  recovery  by  a  senrant  agsinst  a 
master  for  injnriee  received  through  the  negligence  of  a  fellow-serv* 
ant^  the  negligence  of  the  fellow-servant  and  the  additional  negli* 
genee  of  the  master  in  employing  that  particular  servant  whoee  neg- 
ligence caused  the  injury  must  concur;  and  instructions  to  the  jury 
oooeeming  the  master's  negligence  in  aelecting  the  plaintiflTs  fellow* 
■ervants  should  clearly  restrict  it  to  the  selection  of  the  one  who  caused 
the  injury. 

PtRADiMO — Admissiom  ov  Faot  OF  IvooRPORATiOK. — ^If  the  incorporation  of 
the  defendant  aTcned  in  the  declaration  is  not  denied  by  the  plea,  that 
imok  must  be  taken  as  admitted. 

AvpRAii — OajRcrrioif  that  oaknot  br  Considrrrd.— That  there  is  no  evi* 
deuce  to  support  the  hypothesis  of  a  prayer  for  instructions  is  an  objeo- 
tion  that  caiiuot  be  considered  on  appeal,  unless  there  appears  in  the 
reecrd  a  special  exception  based  upon  that  objection^  signed  and  sealed 
by  the  judge. 

Hy.  Kyd  Douglas^  for  the  appellant. 

M,  L.  Keedy  and  W.  C.  Oriffith^  for  the  appellee. 

'^^  McSherry,  J.  This  is  an  action  brought  to  recorer 
damages  for  personal  injuries  received  by  the  appellee,  an 
employee  of  the  Norfolk  and  Western  Railroad  Company,  as 
the  result  of  alleged  negligence  on  the  part  of  his  fellow* 
servants.  The  verdict  and  judgment  were  in  his  favor,  and 
the  company  has  appealed.  In  the  record  there  are  three 
bills  of  exception  upon  which  the  questions  to  be  considered 
arise.  Two  of  these  exceptions  were  reserved  by  the  appel* 
lant  and  one  by  the  appellee. 

It  appears  that  in  May,  1891,  an  extra  train  of  loaded 
freight  cars  was  started  from  Shenandoah,  Virginia,  about 
11:30  p.  H.,  to  run  through  to  Hagerstown,  Maryland.  The 
crew  consisted  of  a  conductor,  an  engineman,  a  fireman,  a 
flagman,  and  two  brakemen.  Hoover,  the  appellee,  was  the 
engineman.  As  the  train  proceeded  northward,  it  descended 
some  heavy  grades,  and  the  engineman  noticed  that  its  speed 
was  not  kept  under  proper  control  by  the  brakemen.  At 
Luray  the  train  laid  over  for  an  hour,  and  the  engineman  re« 
quested  the  brakemen  not  to  let  him  down  the  hills  so  rap- 
idly, as  the  night  was  quite  foggy.  After  leaving  Luray  they 
Moended  the  grade  to  Vaughn's  Summit,  turning  that  point 
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Jit  a  speed  of  about  ten  miles  an  hour.  Immediatelj  upon 
passiug  the  summit  the  appellee  shut  off  the  steam,  so  that 
the  train  might  descend  by  gravity  alone,  without  aid  from  the 
engine.  When  about  a  train's  length  over  the  hill  he  discov* 
«red  that  the  train  was  increasing  its  speed,  and  he  applied  the 
tank  brake;  but  this  producing  no  effect,  he  blew  for  brakies, 
turned  on  the  driver  brakes,  and  applied  sand  to  the  track. 
^^^  This  not  checking  the  train,  he  again  blew  for  brakes, 
and  reversed  his  engine.  He  repeated  his  signal  for  brakes 
iit  least  once,  and  probably  twice,  afterward,  but  they  seem 
not  to  have  been  heeded  by  the  brakemen,  for  the  train 
moved  rapidly  onward  down  the  grade.  The  packing  blew 
out  of  the  cylinder,  and,  this  caused  the  train  to  plunge  foi^ 
ward,  throwing  the  appellee  back  into  the  tender.  At  this 
juncture,  as  they  were  rapidly  approaching  and  were  only 
some  ten  or  twelve  car-lengths  distant  from  Possum  Hollow, 
which  is  crossed  upon  a  trestle  seventy-five  or  eighty  feet 
high,  the  appellee  saw  that  a  collision  with  another  freight 
train  standing,  or  moving  very  slowly  northward,  on  the  tres* 
tie,  was  imminent  and  unavoidable;  and,  to  save  himself, 
jumped  from  his  engine,  and  received  the  injuries  for  which 
he  has  brought  the  pending  suit  There  was  evidence  offered 
tending  to  prove  that  Huyett,  one  of  the  brakemen,  had  been 
drinking  that  night  before  the  accident  happened,  and  within 
thirty  minutes  prior  to  the  collision  his  breath  gave  unmis- 
takable evidence  of  it.  In  this  state  of  the  proof  a  witness 
was  asked  whether  he  knew  the  general  reputation  of  Huyett 
and  Reese,  the  two  brakemen,  for  sobriety  for  one  or  two 
years  before  the  accident,  and  following  that;  and  if  so,  to 
state  what  that  reputation  was.  To  this  question  and  the 
evidence  sought  to  be  elicited  thereby  the  appellant  objected, 
but  the  court  permitted  the  question  to  be  asked  and  an- 
swered, and  this  ruling  forms  the  subject  of  the  first  excep- 
tion. 

It  has  been  repeatedly  held  by  this  court,  and  is  the  settled 
and  established  doctrine  of  Maryland,  that  in  actions  of  this 
character,  where  a  servant  sues  his  master  for  injuries  re- 
suiting  from  the  negligence  of  a  fellow-servant,  the  plaintiff, 
to  succeed,  must  prove,  not  only  that  some  negligence  of  the 
fellow-servant  caused  the  injury,  but  also  that  the  master 
had  himself  been  guilty  of  negligence,  either  in  the  selection 
of  the  negligent  fellow-servant  in  the  first  instance,  or  iu 
retaining  him  in  his  service  afterward.    '**  Mere  negligence 
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on  the  part  of  the  fellow>-8ervant,  though  resulting  in  an  in* 
jury,  will  not  suffice  to  support  the  action,  because  the  master 
does  not  insure  one  employee  against  the  carelessness  of 
another.  But  he  owes  to  each  of  his  servants  the  duty  of 
using  reasonable  care  and  caution  in  the  selection  of  compe- 
tent fellow-servants,  and  in  the  retention  in  his  service  of 
none  but  those  who  are.  If  he  does  not  perform  this  duty, 
and  an  injury  is  occasioned  by  the  negligence  of  an  incom« 
petent  or  careless  servant,  the  master  is  responsible  to  the 
injured  employee,  not  for  the  mere  negligent  act  or  omission 
of  the  incompetent  or  careless  servant,  but  for  his  own  negli- 
gence in  not  discharging  his  own  duty  toward  the  injured 
servant.  As  this  negligence  of  the  master  must  be  proved, 
it  may  be  proved  like  any  other  fact,  either  by  direct  evidence 
or  by  the  proof  of  circumstances  from  which  its  existence 
may,  as  a  conclusion  of  fact,  be  fairly  and  reasonably  in- 
ferred. That  drunkenness  on  the  part  of  a  railroad  employee 
renders  him  an  incompetent  servant  will  scarcely  be  dis- 
puted; nor  can  it  be  questioned  that  a  master  who  knowingly 
employs  such  a  servant,  or  who,  knowing  his  habits,  retains 
him  in  his  service,  would  be  guilty  of  a  reckless  and  wanton 
breach  of  duty,  not  only  to  the  public,  but  to  every  employee 
in  his  service.  There  is  no  evidence  in  the  record,  nor  has 
there  been  a  suggestion,  that  either  the  conductor,  fireman, 
or  flagman  of  the  train  was  negligent  or  incompetent.  The 
negligence  which  directly  caused  the  accident  is  attributed 
solely  to  the  brakemen;  and  the  appellant's  negligence, 
which,  as  it  is  claimed,  fixes  its  liability,  lies  in  its  employ- 
ment of,  or  continuing  to  retain  in  its  service,  these  dissi- 
pated .or  intemperate  brakemen.  But,  as  we  have  stated, 
it  was  necessary  for  the  plaintiff  to  show  not  only  their 
employment,  but  that  the  company  had  not  used  due  and 
ordinary  care  in  selecting  them.  There  was  no  direct  evi- 
dence adduced  to  show  the  absence  of  such  care;  but  the 
question  excepted  to,  and  the  evidence  elicited  in  response 
•••  to  it,  were  designed  to  show  by  indirect  or  circumstan- 
tial  evidence  that  the  company  had  not  used  the  degree  of 
care  and  caution  in  the  selection  of  these  brakemen  that  its 
duty  imperatively  required  it  to  use.  So  the  question  is, 
Can  you  fix  upon  the  master  a  failure  to  use  due  care  in  se- 
lecting careful  servants  by  showing  such  notorious  or  general 
reputation  respecting  the  servant's  unfitness  or  incompetency 
as  that  the  master  could  not,  without  negligence  on  his  part^ 
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haye  been  ignorant  of  it  when  he  employed  the  senrantt 
About  this  there  ought  to  be  no  difficulty.    If  the  servant's 
general  reputation  before  employment  is  ao  notorious  as  to 
unfitness  as  that  it  must  hare  been  known  to  the  master  but 
for  his,  the  master's,  negligence  in  not'informing  himself— -if 
he  could  have  been  ignorant  of  it  only  because  he  failed  to 
make  investigation — then,  it  is  obvious  that  he  has  not  used 
the  care  and  caution  which  the  law  demands  of  him  in 
selecting  his  employees.    Hence,  '*  the  servant's  general  rep- 
utation for  unfitness  may  be  sufficient  to  overcome  the  pre- 
sumption that  the  master  used  due  care  in  his  selection,  even 
though  actual  knowledge  of  such  reputation  for  unfitness  on 
the  master's  part  is  not  shown":  Wood  on  Master  and  Servanti 
sec.  420.    In  DatU  v.  Detroit  etc.  R.  R.  Co.,  20  Mich.  124, 4  Am. 
Rep.  364,  Cooley,  J.,  speaking  for  the  court,  adopts  the  case  of 
Gilnian  v.  Eastern  R.  R.  Corp.,  10  Allen,  238, 87  Am.  Dec.  635, 
which  puts  upon  the  employer  the  responsibility  of  negli- 
gently  employing  an  unfit  person,  generally  known  and  re- 
puted to  be  such,  notwithstanding  the  employer  may  in  fact 
have  been  ignorant  of  such  unfitness.    Continuing,  he  said: 
*'The  ignorance  itself  is  negligence  in  a  case  in  which  any 
proper  inquiry  would  have  obtained  the  necessary  informa- 
tion, and  where  the  duty  to  inquire  was  plainly  imperative.'* 
So  in  Hilte  v.  Chicago  etc.  Ry.  Co.^  55  Mich.  437,  where  a 
track  hand  was  killed  by  an  engine  backing  rapidly  along  a 
switch,   and    the  engineman   was  drunk,   the  court  said: 
"When,  however,  **^  as  in  this  case,  it  is  shown  that  the 
accident  occurred  through  the  negligent  act  of  the  servant, 
who  was  in  an  intoxicated  condition,  and  when  it  was  shown 
further  that  he  was  in  the  habit  of  drinking  intoxicating 
liquors  to  excess,  and  such  habit  had  extended  over  a  period 
of  nine  months  while  in  defendant's  employ,  and  no  actual 
knowledge  or  notice  ever  reached  any  superior  officer  of  the 
engineer,  we  think  the  jury  may  be  justified  in  concluding 
from  such  evidence  that  the  defendant  was  negligent  in  fail- 
ing to  learn  such  habit,  and  in  retaining  the  engineer  in  its 
employment."    See,  also,  Oilman  v.  Eaetem  R.  R.  Co.^  18 
Allen,  433;  87  Am.  Dec.  635;   Wright  v.  New  York  Cent.  R.  R. 
Co.,  25  N.  Y.  566;  Chicago  etc.  R.  R.  Co.  v.  SttUtt^an,  68  Dl. 
293;  Chapman  v.  Erie  Ry.  Co.,  65  N.  Y.  579. 

The  evidence  offered  and  admitted  had  no  relation  to  spe- 
cific or  isolated  acts  of  negligence.  These,  unless  brought 
home  to  the  knowledge  of  the  master,  would  not  have  bteo 
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admissible  as  reflecting  on  the  qnestion  of  the  master's  care: 
BaUimore  Elevator  Co.  y.  Neal,  65  Md.  488.  We  think,  for 
the  reasons  we  have  given,  and  npon  the  authorities  we  have 
cited,  there  was  no  error  committed  in  allowing  the  question 
excepted  to  in  the  first  bill  of  exception  to  be  put  and  an- 
swered. ^ 

Under  this  ruling  quite  a  number  of  witnesses  testified  to 
Hujett's  general  reputation  for  intemperance,  extending  from 
a  period  long  anterior  to  his  employment  by  the  appellant 
up  to  and  after  the  accident  One  witness,  Byler,  gave  evi- 
dence as  to  Reese's  general  reputation.  With  respect  to 
Huyett,  the  evidence,  if  credited  by  the  jury,  showed  a  gen* 
eral  reputation  covering  many  years  uninterruptedly,  and  of 
such  a  notorious  character  that  a  jury  might  well  have  in- 
ferred it  was  known  to  the  master  when  Huyett  was  employed^ 
or  else  that  the  master  failed  to  know  it  only  because  of 
neglecting  to  make  proper  inquiry.  There  was,  consequently, 
evidence  legally  sufficient  to  go  **^  to  the  jury  upon  the 
subject  of  the  company's  negligence;  and,  therefore,  there 
was  no  error  in  rejecting  the  appellant's  first  and  fifth  pray- 
ers, which  sought  to  take  the  case  from  the  consideration  of 
the  jury;  nor  in  rejecting  its  fourth  prayer,  which  sought  to 
exclude  this  evidence  from  the  case. 

There  was  error  in  rejecting  the  second  prayer  of  the  appel- 
lant. It  asked  the  court  to  say  to  the  jury  that  if  the  injury 
to  the  plaintiff  was  caused  by  the  intoxication  or  negligence 
of  the  brakemen,  or  either  of  them;  that  the  brakemen  were 
employed  by  Shull,  the  train  dispatcher,  and  were  sent  out 
by  him  on  the  train  in  question;  and  further  that  Shull  was 
guilty  of  negligence  in  sending  out  these  brakemen,  or  either 
of  them,  on  the  train,  '^  yet  the  jury  are  further  instructed 
that  Shull  and  the  plaintiff  were  coemployees  of  the  defend- 
ant in  the  sending  out  of  said  brakemen,  and  the  defendant 
is  not  responsible  to  the  plaintiff  for  the  neglect  or  want  of 
care  of  the  said  Shull,  unless  they  shall  further  find  that 
there  was  negligence  on  the  part  of  the  defendant  in  the 
employment  of  Shull,  and  there  is  no  legally  sufficient  evi« 
dence  in  the  cause  from  which  the  jury  can  so  find."  Now, 
whether  Shull  was  a  deputy  master  or  vice-principal,  or  only 
a  fellow-servant  of  the  plaintiff,  is  a  question  of  law  to  be 
determined  by  the  court  if  the  facts  be  undisputed  or  con* 
ceded:  Yate$  v.  MeCoUough  Iron  Co.,  69  Md.  882.  Shull  was 
a  mere  dispatcher  of  trainSi  with  power  to  employ  and  die- 
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charge  flagmen  and  brakemen,  and  haying  general  charge  of 
the  trainmen  of  the  first  division  of  the  road  and  the  move* 
ment  of  trains  thereon.  He  was  employed  by  the  division 
superintendent,  who  had  the  general  management  of  tha 
division.  The  engineman  and  firemen  are  also  under  thd 
instructions^  of  the  division  superintendent  This  is  all 
the  evidence  (and  it  is  entirely  undisputed)  to  show  that 
ShuU  was  a  vice-principal,  and  not  a  fellow-servant.  Id 
Wonder  v.  Baltimore  »••  etc.  R.  R.  Co.,  82  Md.  418,  3  Am* 
Rep.  143,  the  general  rule  was  laid  down,  that  all  who  serve 
the  same  master,  work  under  the  same  control,  deriving 
authority  and  compensation  from  the  same  source,  and  are 
engaged  in  the  same  general  business,  though  it  may  be  in 
difierent  grades  and  departments  of  it,  are  fellow-servants, 
each  taking  the  risk  of  the  other's  negligence.  In  that  case 
a  brakeman  who  was  injured  whilst  using  a  defective  brake, 
was  held  to  be  a  fellow-servant  with  the  mechanics  in  the 
shops,  the  inspector  of  machinery  and  rolling  stock,  and  the 
superintendent  of  the  movement  of  trains.  And  so  in  Stats 
V.  Mahler,  57  Md.  287,  it  was  held  that  a  superintendent  or 
manager  is  a  fellow-servant  within  the  rule  which  exonerates 
the  master.  In  Baltimore  Elevator  Co.  v.  JVeaJ,  65  Md.  438, 
the  captain  of  a  steam-tug  owned  by  the  company  was  held 
to  be  a  fellow-servant  of  a  laborer  who  was  injured  in  the 
company's  service.  This  court  said  in  that  case:  *'Nor  is 
the  liability  of  the  master  enlarged  or  made  different  by  the 
fact  that  the  servant  who  had  suffered  the  injury  occupied  a 
grade  in  the  common  service  inferior  to  that  of  the  servant 
whose  misconduct  caused  the  injury  complained  of.'*  And 
in  Yates  v.  McCollough  Iran  Co.,  69  Md.  370,  the  authorities 
were  all  reviewed,  and  it  was  held  that  the  chief  manager  of 
the  carbon  works,  who  hired  and  discharged  the  hands, 
kept  their  time,  etc.,  was  only  a  fellow-servant  of  a  laborer 
who  was  injured  whilst  operating  the  machinery:  Mayor 
etc,  of  Baltimore  v.  War,  77  Md.  593.  In  the  face  of  these 
decisions  it  is  impossible  to  treat  Shull  as  anything  more 
than  a  fellow-servant.  The  management  of  the  division  upon 
which  he  was  train  dispatcher  was  not  committed  to  him. 
He  was  a  subordinate  appointed  by  the  superintendent,  and 
though  he  had  charge  of  the  trainmen  and  of  the  movement 
o!  trains  on  his  division,  and  could  employ  and  discharge 
flagmen  and  brakemen,  it  is  far  from  being  shown  '*'  that 
the  master  had  relinquished  all  supervision  of  the  work  od 
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that  diTision,  and  intrusted  its  direction,  as  well  as  tbe  pro» 
caring  of  materials  and  machinery  and  other  instrumentali-^ 
ties  necessary  for  the  service,  to  his  judgment  and  discretion* 
The  engineman  and  fireman  were  not  employed  by  him,  bni 
by  the  division  superintendent,  and  if  the  grade  of  his  posi* 
tion  was  superior  to  that  of  the  engineman,  that  fact  did  not 
make  him  a  vice-principal  as  respects  the  latter.  They  were- 
both  engaged  in  the  same  common  work,  employed  by  the 
same  agent  of  the  common  master,  and  were  performing- 
duties  pertaining  to  the  same  general  business;  and,  unless- 
ihe  whole  current  of  the  Maryland  decisions  is  to  be  reversed,, 
they  were  fellow-servants  of  the  railroad  company,  upon  the 
evidence  now  before  us.  If  this  be  so,  then,  even  if  ShuU 
had  been  negligent  in  sending  out  these  brakemen,  and  if 
that  negligence  caused  the  injury  sued  for,  still  the  plaintiff 
could  not  recover,  unless  the  company  had  not  used  due  care 
in  the  selection  of  ShuU,  and  of  this  there  was  not  a  particle 
of  evidence  offered. 

The  appellant's  sixth  prayer  was  properly  rejected.  There 
was  no  necessity  to  prove  that  the  company  had  been  incor« 
porated.  That  fact  was  averred  in  the  declaration,  and  was^ 
not  denied  by  the  pleas,  and,  under  section  108,  article  75,  of 
tbe  code,  must  be  taken  to  be  admitted. 

This  brings  us  to  the  prayers  presented  by  the  appellee. 
Under  a  local  law  of  Washington  county  (Code  of  Publie 
Local  Laws,  art.  22,  sees.  69, 70),  we  are  required  to  consider 
tbe  rejected  prayers  of  the  plaintiff  if  he  has  excepted;  and 
this  he  has  done.  By  the  defendant's  exception  the  plain* 
tifiTs  granted  prayers  and  the  defendant's  rejected  prayers^ 
are  brought  before  us.  By  the  plaintiff's  exception  his  rejected 
prayers  as  well  as  the  defendant's  granted  ones  are  presented 
for  review. 

The  court  granted  the  plaintiff's  first,  seventh,  and  eighth 
prayers.  We  do  not  understand  that  the  seventh  and  **^ 
eighth  are  seriously  questioned.  Without  discussing  them^ 
we  need  only  say  they  are  not  open  to  substantial  objection. 

The  appellee's  first  prayer,  however,  ought  not  to  have 
been  granted.  It  was  objected  in  the  argument  that  there- 
was  no  evidence  to  support  some  of  the  hypotheses  it  con- 
tained, but  as  no  special  exception  based  upon  that  objection* 
and  signed  and  sealed  by  the  judge  appears  in  the  record^ 
we  are  not  at  liberty  to  consider  it:  Albert  v.  State^  66  Md. 
884;  69  Am.  Rep.  159.    The  prayer,  after  setting  forth  ther 
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facts,  proceede:  "  Then,  if  the  said  injury  to  the  plaintiff 
oansed  by  the  want  of  ordinary  skill  and  experience,  or  other 
unfitness  on  the  part  of  the  other  hands,  or  any  of  them,  in 
charge  of  said  train,  to  manage  and  conduct  the  same,  by 
reason  of  the  intemperate  state  or  condition  of  either  of 
them,"  the  plaintiff  using  due  diligence,  **the  plaintiff  is 
entitled  to  recover,  provided  the  jury  further  find  from  the 
evidence  that  the  defendant  did  not  use  reasonable  care  la 
the  selection  and  employment  of  the  brakemen  or  other 
hands  or  employees  engaged  with  the  plaintiff  in  conducting 
caid  cars."  That  is  to  say,  if  the  injury  resulted  from  negli- 
gence  caused  by  the  intemperance  of  any  of  the  train  hands^ 
the  defendant  would  be  liable,  if  it  had  failed  to  use  due  care 
in  the  selection  of  either  of  the  employees  on  that  train,  eveu 
though  that  particular  employee,  thus  carelessly  selected,  had 
been  guilty  of  no  negligence,,  and  had  in  no  way  occasioned 
the  accident.  Consequently,  if  the  jury  thought  the  injury 
was  caused  by  the  drunkenness  of  the  brakeman,  and  that  the 
•company  had  not  used  due  care  in  the  selection  of  the  fireman, 
the  company  would  be  lia'ble,  notwithstanding  the  fact  that 
the  fireman  had  been  guilty  of  no  negligence,  and  had  in  no 
way  produced  or  helped  to  produce  the  injury.  Thus,  the 
negligence  of  one  servant  and  the  independent  negligence  of 
the  master  in  employing  some  other  servant,  who  had  no  con* 
oection  with  the  accident,  established,  under  *^  this  in* 
etruction,  the  plaintiff's  right  to  recover.  This  is  not  the 
law.  On  the  contrary,  it  is  the  negligenoe  of  a  fellow-servant 
«nd  the  additional  negligence  of  the  master  in  employing 
that  servant,  whose  negligence  actually  caused  the  injury 
which  must  concur  before  a  plaintiff  can  recover  in  a  case  of 
this  character.  The  instruction,  therefore,  announced  an 
obviously  erroneous  proposition,  and  was  calculated  to  mis- 
lead the  jury,  because  there  was  evidence  before  them  from 
which  they  might  have  inferred  that  due  care  had  not  been 
used  in  the  selection  of  a  fireman,  though  there  was  no  evi- 
dence from  which  they  could  have  found  that  the  fireman 
was  responsible  for  the  accident.  The  instruction  should 
have  clearly  restricted  the  negligence  of  the  defendant  in 
selecting  the  plaintiff's  fellow-servants  to  the  selection  of 
«uch  of  them  as  by  their  incompetency,  growing  out  of  th«ir 
intemperance,  actually  caused  the  injury. 

The  appellee's  second,  third,  fourth,  and  fifth  prayers  were 
properly  rcgected.    There  was  no  legally  sufficient  evidences 
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adduced  to  support  them  on  the  several  hypotheses  assumed 
in  them;  and  if  they  had  been  free  from  other  objections,  this 
one  was  sufficient  to  justify  the  court  in  refusing  to  grant 
them* 

There  remains  the  appellant's  third  prayer,  which  the 
court  granted,  but  we  think  erroneously  granted.  It  told  the 
jury,  in  substance,  that  unless  the  brakeman,  Huyett,  was 
drunk  at  the  time  of  the  accident,  and  his  negligence,  by  rea* 
son  of  such  drunkenness,  produced  or  contributed  to  the  acci* 
<dent,  the  evidence  of  general  reputation  as  to  his  intemperance 
was  not  relevant,  and  could  not  be  considered  by  the  jury, 
**  unless  such  reputation  was  brought  home  to  the  knowledge  of 
the  defendant  before  the  aecidenty**  and  there  is  no  such  evi* 
^nce  of  such  knowledge.  Had  the  prayer  omitted  the  words 
italicised  it  would  have  been  correct,  but  those  words  super- 
added a  condition  which  is  manifestly  inaccurate.  Now,  it 
is  obvious  that  if  Huyett  *^*  was  not  drunk  and  was  not 
negligent  when  the  accident  happened,  and  therefore  did  not 
cause  or  contribute  to  it,  the  evidence  of  his  general  reputa* 
tion  for  intemperance  was  wholly  irrelevant,  even  though 
that  reputation  had  been  brought  home  to  the  knowledge  of 
the  appellant  before  the  accident;  because,  if  he  did  not 
occasion  the  injury  by  his  negligence,  the  fact  that  the  mas- 
ter bad  knowledge  of  his  bad  reputation  would  in  no  way 
have  made  the  master  liable  for  an  injury  not  caused  by 
Huyett  at  all.  In  other  words,  the  master's  knowledge  of 
Huyett's  bad  reputation  had  nothing  whatever  to  do  with  the 
ease  if  Huyett  did  not  cause  or  contribute  to  the  accident; 
and  if  Huyett  did,  by  his  intemperance,  cause  the  accident^ 
then  it  was  immaterial  whether  the  master  had  knowledge  oif 
his  bad  reputation  or  not;  because,  as  already  stated,  the 
master  was  negligent  in  not  knowing  it  So,  in  either  view 
of  the  question,  the  prayer  was  wrong,  because  of  the  addition 
of  the  words  indicated. 

For  the  error  in  granting  the  appellee's  first  instruction 
and  the  appellant's  third,  and  for  the  error  in  rejecting  the 
appellant's  second  prayer,  the  judgment  must  be  reversed, 
and  a  new  trial  will  be  ordered. 

Judgment  reversed,  with  oosts  above  and  below,  and  new 
trial  awarded.  __^ 

MaSTBB  AHD  SBRTANT^SBLKOnOK  OV  SSBTANTB— iNCOMPSmiT  FlLLOW* 

VANT— Nboliobmcc^Etidsnos.— In  order  to  rtodUr  a  aiMtor  liabto  lav 
AM.  8r.  B»«  VOk  XLVU.  *  2S 
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injuriei  anstoinad  by  one  lerrant  from  the  negligence  of  another,  some  eort 
of  negligeooe  on  the  part  of  the  muter,  either  in  the  employment  or  reten- 
tion of  the  senrant,  must  be  shown.  It  cannot  be  presumed.  The  servant* a 
general  reputation  for  unfitness  may  be  sufficient  to  overcome  the  presump* 
tiou  that  the  master  used  due  care  in  his  selection,  even  though  actual 
knoidedge  of  auoh  reputation  or  unfitness  on  the  master's  part  is  not 
shown.  It  is  the  master's  duty  to  exercise  diligence  and  caution  in  the 
selection  of  his  servants,  and  this  duty  is  measured  by  the  exigencies  of  tha 
particular  service.  .  Evidence  of  general  reputation  is  admissible  to  prove 
the  unfitness  of  a  fellow-servant,  and  ignorance  of  such  general  reputation 
on  the  part  of  the  master  may  of  itself,  where  it  is  his  imperative  duty  to 
know  the  fitness  of  his  servant,  and  when  inquiry  would  have  led  to  the 
knowledge,  be  such  negligence  as  to  charge  the  master  with  liability  for  in* 
jury  to  another  servant,  inflicted  by  such  incompetent  fellow-servant.  In 
such  cases  the  general  reputation  of  the  fellow-servant  for  incompetency, 
recklessness,  or  unskillfiiluess,  or  even  of  specific  acts  of  negligence,  is  com- 
petent, as  tending  to  show  that  the  master,  by  the  exercise  of  that  ordinary 
and  reasonable  care  required  in  his  employment,  could  and  ought  to  have 
known  of  his  unfitness,  want  of  skill,  or  reckless  habits.  In  proving  repu- 
tation, however,  it  is  the  general  reputation  only  which  may  be  shown: 
Western  Stone  Co,  v.  Whalen,  151  111.  472;  42  Am.  St  Rep.  244,  and  note. 
A  servant  injured  by  the  negligence  of  another  servant  must  show  by  hie 
complaint  that  some  duty  of  the  master  to  him  has  been  violated  in  order 
to  hold  the  latter  liable:  N'eio  PiUahurgh  ete.  Coke  Co,  v.  Pttenon^  136  Ind* 
398;  43  Am.  St.  Rep.  327,  and  note. 

Mabi'br  and  Skryant— Fellow-skbyants. — Employees  serving  a  com- 
mon  master,  engaged  in  the  same  common  pursuit,  and  in  accomplishing 
the  same  common  object,  are  fellow-servants:  New  PiUaburgh  etc  Coke  Co. 
V.  Peterson,  136  Ind.  398;  43^  Am.  St  Rep.  327.  All  persons  employed  un- 
der one  principal  in  the  conduct  of  one  enterprise,  such  as  operating  a  rail* 
road,  are  the  servants  of  one  master,  and,  therefore,  fellow-servants  of  each 
other:  Jenkins  y.  Richmond  ^ir.  A.  R,  Co.,  39  S.  0.  507;  39  Am.  St  Rep.  750, 
and  note. 

Corporations — Issub  ot  Corporatb  Capaoiit— How  Ratsbd.— At  law 
every  fact  alleged  in  the  declaration  and  not  denied  in  the  plea  is  taken  aa 
true.  Hence,  if  the  defendant  wishes  to  put  plaintiff's  corporate  capacity  in 
issue,  he  must  do  so  by  a  specific  denial:  Bank  ftf  Jcunaiea  v.  J^erm>n^  92  Tenn. 
537l  86  Am.  St  Rep.  100. 
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Chicks— Tm  FOR Pbbsbntmbnt— Loss.— The  holder  of  a  eheok  has  until 
the  close  of  banking  hours  on  the  next  secular  day  in  which  to  present 
it,  where  it  is  received  in  the  same  place  as  the  bank  on  which  it  is 
drawn  is  located;  and  if  the  bank  in  the  mean  time  fails,  the  loss  will 
UXl  on  the  drawer. 

Cooks— AooBPTANOB  ov,  as  Patmbnt— Diliobnob  xv  PBBSBNnfBNT.— The 
aoceptanoa  of  a  check  implies  an  undertaking  of  due  diligence  in  pre* 
■entinc  it  for  payment,  and  if  the  party  from  whom  it  is  received  sus- 
tains loas\>y  want  of  such  diligence^  it  will  be  held  to  operate  as  aofcnal 
lament 
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CBmxB^CtxnwMATtov  €9,  RiLSASis  Drawsb.— If  the  holdAT  of  a  oh'ack 
OMwes  ife  to  be  oertifiad  by  the  drawee,  the  drawer  ie  disobarged. 

GBWKB — PRK8B9TMHNT— DiBHOKOB   OV   SC7BSTrrUTBD    CHSOK    AND   8UB8B- 

QUKNT  Demand  on  O&ioinal  PATBX.~If  the  holder  of  a  check  ehooaea 
to  present  it  for  payment  on  the  same  day  it  is  received,  and  takes  a 
•nbstttated  cheek  on  another  bank  in  lien  of  cash,  it  amoants  to  pay- 
ment^ and  if  the  drawee  fails  on  that  day,  the  payee  cannot,  after 
neglect  to  nse  the  utmost  diligence  in  presenting  the  substituted  check 
for  payment,  pat  himself,  by  a  subsequent  demand  upon  the  original 
drawee,  in  the  same  position  he  would  have  oooapied  had  he  not  made 

the  first  demand. 

fCHXOK  IS  Payable  in  Monst,  and  in  nothing  else. 

Ghsgks— Prbsbmtuent  vob  Patxbnt-^Rbasonablb  Timb. — ^The  mle  al- 
lowing the  holder  of  a  check  until  the  close  of  banking  hours  on  the 
next  secnlar  day  in  which  to  present  it  for  payment  does  not  apply  to 
a  check  given  by  the  drawee  to  the  payee  of  the  original  check,  or  his 
agent»  npon  its  surrender. 

CRBOKS — DlLIOKNOB  REQUIRED  IN  PrBSENTMBNT  OF  SUBSTITUTED  ChBOK.-^ 

No  time  ia  fixed  in  which  the  holder  of  a  substituted  check  taken  upon 
the  surrender  of  the  original  check  to  the  drawee  thereof  must  present 
it  for  payment,  in  order  to  hold  the  original  drawer.  Each  case  must 
depend  on  its  own  peculiar  facts,  and  diligence  would  sometimes  require 
presentment  to  be  made  within  the  period  which  would  ordinarily  limit 
the  drawee's  liability,  but  in  no  case  can  it  be  extended  beyond  thai 
period. 

Obbcks— PBB8BNTMBNT--QuBsnoN  Of  Law.— If  the  facts  are  undisputed 
the  question  as  to  whether  proper  diligence  has  been  exercised  in  pre* 
senting  a  check  for  payment  is  a  question  of  law. 

Obboke — When  Drawbb  is  Dischabobd  bt  the  Taking  or  a  Subhtituted 
Check. — If  the  payee  of  a  check  drawn  on  a  banker  having  funds  of 
the  drawer  available  to  cash  it  presents  it  in  due  time  through  his  col- 
lecting agent,  and  the  latter,  instead  of  receiving  money  for.  it,  sur- 
renders it  and  takes  in  lieu  of  the  money  the  drawee's  own  check  upon 
another  bank  having  funds  with  which  to  pay  the  substituted  cheek, 
and  then  fails  to  use  the  utmost  diligence  in  presenting  the  substituted 
check  for  payment^  which,  when  it  is  presented,  is  not  paid,  because  of 
the  supervening  insolvency  and  suspension  of  the  drawer  of  the  sub- 
stituted check,  the  loss  must  fall,  as  between  the  drawer  and  payee  of 
the  original  check,  upon  the  latter  and  not  upon  the  former. 

Action  by  N.  Rufus  Oill,  executor  of  Mary  A.  Dodge,  upon 
a  check  drawn  by  William  H.  Anderson,  in  favor  of  Mary  A. 
Dodge,  on  J.  Nicholson  &  Sons,  bankers.  Anderson  was  the 
defendant  The  case  was  tried  by  the  court,  by  agreement  of 
counsel,  without  a  jury.  The  plaintiff  prayed  the  court  ''to 
find  as  matter  of  law  that  under  the  agreed  statement  of  facts 
the  plaintiff  is  entitled  to  a  verdict  for  the  amount  of  the  check/' 
etc.,  with  interest.  This  was  granted,  and  the  defendant 
excepted.  The  defendant's  first  prayer  was  '^  that  the  court 
declare  as  a  matter  of  law  that  under  the  pleadings  and 
agreed  statement  of  facts  in  this  case  the  verdict  must  be 
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for  the  defendant  This  was  rejected,  and  the  defendant 
excepted.  There  was  a  verdict  and  judgment  for  the  plain- 
tiff, and  the  defendant  appealed. 

Edward  C.  Etchdberger^  for  the  appellant 

William  Knower^  WiUiam  S,  Bryan^  Jr.^  Edward  N.  Rich  and 
N.  R.  Om  dt  Son$^  for  the  appellee. 

»**  McShbbby,  J.  On  the  18th  of  January,  1892,  Ander- 
son, the  appellant,  drew  his  check  in  favor  of  Marj  A.  Dodge 
on  J.  J.  Nicholson  &  Sons,  bankers  in  the  eity  of  Baltimore, 
for  six  hundred  and  ninety-two  dollars  and  three  cents,  and 
delivered  it  to  the  payee  the  same  day.  She  forthwith  de- 
posited it  to  her  credit  in  her  account  with  the  Old  Town 
Bank  of  the  same  city,  duly  indorsed  for  collection.  On  the 
following  day,  the  14th,  the  Old  Town  Bank  sent  the  check 
by  its  runner  to  the  banking  house  of  Nicholson  &  Sons,  where 
it  was  presented  for  payment  shortly  before  11  o'clock  a.  m., 
during  the  usual  hours  of  business.  Anderson  had  to  his 
credit  on  deposit  with  Nicholson  &  Sons  at  that  time  fiv« 
thousand  dollars  available  for  the  payment  of  the  check.  In- 
stead of  getting  cash  for  the  check  the  runner  accepted  in  lieu 
thereof  a  check  drawn  by  Nicholson  &  Sons  on  the  Western 
National  Bank  for  the  precise  amount  of  Anderson's  check, 
and  delivered  up  the  latter  to  Nicholson  '^^  &  Sons.  The 
banking  house  of  Nicholson  &  Sons  was  situated  about  three 
blocks  distant  from  the  Western  National  Bank,  and  it  would 
not  hnve  required  more  than  from  five  to  ten  minutes  for 
the  runner  to  have  walked  from  the  one  to  the  other.  But 
in  place  of  doing  this,  and  presenting  Nicholson  &  Sons' 
check  to  the  Western  National  Bank,  and  getting  it  cashed 
or  certified,  he  took  it  to  the  Old  Town  Bank,  where  it  re- 
mained in  the  possession  of  the  latter  until  after  Nicholson 
&  Sons  failed  and  closed  their  doors  at  1:30  p.  ic.  the  same 
day.  By  this  failure  Anderson  lost  the  five  thousand  dollars 
on  deposit  to  his  credit  with  them.  Up  to  that  hour  the 
Western  National  Bank  had  ample  funds  belonging  to  Nich- 
olson &  Sons  with  which  to  cash  the  check  given  to  the  Old 
Town  Bank.  Shortly  before  8  o'clock,  and  after  the  failure 
of  Nicholson  &  Sons,  the  Old  Town  Bank  sent  the  check  it 
had  received  from  Nicholson  &  Sons  in  lieu  of  Anderson's 
check  to  the  Western  National  Bank,  and  presented  it  for 
pay  men t|  but  it  was  dishonored;  whereupon  the  runner  went 
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with  it  to  the  banking  house  of  Nicholson  A  Sons  to  surrender 
it,  and  to  demand  a  return  of  Anderson's  check,  but  he  was 
unable  to  gain  admittance.  About  5  p.  M.  of  the  same  day 
the  cashier  of  the  Old  Town  Bank  was  allowed  to  enter,  and, 
at  his  instance,  a  notary  took  a  copy  of  Anderson's  check, 
and  protested  the  check,  of  which  notice  was  mailed  the 
same  evening  to  Anderson,  and  received  by  him  the  next 
day.  Subsequently,  the  Old  Town  Bank  replevied  the 
check  from  the  trustees  of  Nicholson  &  Sons,  and  still  has 
it,  that  case  not  having  been  disposed  of  yet.  After  the 
Anderson  check  had  been  presented  to  Nicholson  &  Sons, 
on  the  morning  of  January  the  14th,  and  after  the  runner  of 
the  Old  Town  Bank  had  surrendered  it,  and  accepted  in  lieu 
of  it  the  check  on  the  Western  National  Bank,  two  other 
checks  were  given  by  Nicholson  &  Sons  upon  the  Western 
National  Bank,  one  for  nineteen  hundred  dollars  to  the  '** 
runner  of  the  Merchants'  National  Bank,  and  one  for  eigh* 
teen  hundred  dollars  to  the  runner  of  the  National  Bank  of 
Baltimore,  and  each  of  these  was  presented  to  the  Western 
National  Bank  before  1:30  p.  iff.  of  the  same  day,  and  paid 
or  certified  by  it. 

With  this  state  of  facts  existing,  the  executor  of  Mary  A« 
Dodge  sued  Anderson  to  recover  the  six  hundred  and  ninety- 
two  dollars  and  three  cents  due  by  him  to  her  when  the  check 
was  given  on  January  13,  1892;  and  the  inquiry  presented 
by  the  record  is  whether,  under  the  circumstances,  Anderson 
is  still  liable  for  that  debt.  It  was  held  by  the  court  be- 
low that  he  was,  and  from  the  judgment  against  him  he 
has  appealed. 

As  between  the  parties  to  a  check,  the  drawer  remains  lia- 
ble upon  it  to  the  holder  until  the  bar  of  the  statute  of  limit- 
ations supervenes  and  releases  him,  if  availed  of,  unless  the 
omission  or  neglect  of  the  holder  to  present  it  within  a  rea- 
sonable time  after  its  receipt  has  resulted  in  injury  or  loss  to 
the  drawer.  A  failure  of  the  bank  which  is  the  drawee  of  the 
check,  and  which  held  on  deposit  a  fund  to  meet  it,  by  which 
failure  that  fund  is  lost,  presents  the  usual,  if  not  the  only, 
case  in  which  delay  of  the  holder,  in  making  presentment, 
or  giving  notice  of  dishonor,  devolves  loss  upon  him:  Daniell 
on  Negotiable  Instruments,  sec.  J690.  Speaking  generally, 
what  is  a  reasonable  time  depends  on  the  facts  of  each  par^ 
ticular  case;  but  it  is  thoroughly  settled  that  the  reasonable 
tioM  allowed  the  holder  for  presenting  a  check  when  he  i^ 


.406  Andebson  v.  Gill.  [Maryland, 

ceives  it  in  the  Bame  place  where  the  bank  on  which  it  is 
drawn  is  located  is  till  the  close  of  banking  hours  on  the 
next  secular  day;  and  if  in  the  mean  time  the  bank  fails, 
the  loss  will  fall  on  the  drawer:  Daniell  on  Negotiable  In- 
struments, sec.  1591;  Byles  on  Bills,  side  page  14;  Motile  ▼• 
BrowUy  4  Bing.  N.  C.  266;  Boddington  v.  Schlencker^  4  Barn. 
&  Adol.  752.  Every  drawer  of  a  check  assumes  the  risk  of 
the  drawee's  solvency  during  that  period  of  time.  It  is  con- 
sequently *^^  obvious  that  Anderson  would  have  continued 
liable  had  the  check  been  presented  on  the  14th  during  busi- 
ness hours,  though  after  the  failure  of  Nicholson  <fe  Sons. 
But  it  was  presented  to  the  drawees  before  their  failure,  and 
would  have  been  paid  when  presented  had  the  cash  been 
then  demanded;  or,  had  the  check  on  the  Western  National 
Bank  been  presented  for  payment  or  certification  at  any  time 
that  day  before  Nicholson  &  Sons  actually  suspended  and 
closed  their  doors,  the  money  would  have  been  obtained. 
Whilst,  therefore,  it  is  apparent  that  the  mere  passivity  of 
the  holder — her  mere  failure  to  present  the  check  on  the  14thy 
prior  to  the  suspension  of  the  drawees — would  not  of  itself 
have  discharged  the  drawer,  yet  another  element  has  en- 
tered into  the  case,  and  the  holder,  having  chosen  to  present 
the  check  before  there  was  any  obligation  on  her  part  to  do 
so,  and  having  furthermore  chosen,  through  her  agent,  to 
surrender  it,  and  to  accept  the  drawee's  check  instead  of 
money,  what,  then,  became  the  degree  of  diligence  which  sho 
owed  to  Anderson  in  order  still  to  hold  him  liable?  This  is 
the  crucial  question  in  the  case. 

Now,  a  check  on  a  bank  or  banker  is  payable  in  money, 
and  in  nothing  else:  Morse  on  Banks  and  Banking,  2d  ed., 
268.  The  drawer  having  funds  to  his  credit  with  the  drawes 
has  a  right  to  assume  that  the  payee  will,  upon  presentation, 
exact  in  payment  precisely  what  the  check  was  given  for, 
and  that  he  will  not  accept,  in  lieu  thereof,  something  for 
which  it  had  not  been  drawn.  It  is  certainly  not  within  hii 
contemplation  that  the  payee  should,  upon  presentation,  in- 
stead of  requiring  the  cash  to  be  paid,  accept  at  the  drawer's 
risk  a  check  of  the  drawee  upon  some  other  bank  or  banker. 
The  holder  had  a  right  to  make  immediate  demand  for  pay* 
ment  upon  receipt  of  Anderson's  check,  though  she  was  not 
bound  to  do  so.  When  her  agent,  the  Old  Town  Bank — the 
collecting  bank  being  the  agent  of  tind  holder  {Dodge  y.Freed* 
man'e  etc.  >^®  Tnut  Co^  93  U.  S.  379),  did  make  demand,  it 
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was  only  authorised  to  reeeive  money:  Ward  T.  Smithy  7 
Wall.  451;  and  the  acceptance  by  the  collecting  agent  of  any- 
thing else  rendered  it  as  liable  to  the  holder  as  though  it  had 
collected  the  cash:  Fifth  Nat.  Bank  ▼.  Aahworth,  123  Pa.  St. 
212.  The  acceptance  of  Nicholson  &  Sons'  check  on  the 
Western  National  Bank  was  either  payment  of  Anderson's 
check,  or  it  was  not.  If  it  was,  as  it  would  be  according  to 
the  Massachusetts  doctrine  (ZVi«  Kimball,  3  Wall.  37),  then 
his  liability  was  extinguished.  If  it  was  not  a  payment, 
then  the  holder's  collecting  agent  is  responsible  to  her  for  hav- 
ing given  up  the  check  without  payment;  and  if  injury  re* 
united  to  Anderson  by  reason  of  that  agent's  failure  to  use 
due  diligence  in  converting  Nicholson  &  Sons'  check  into 
money,  then  also  is  Anderson  discharged,  because  the  agent's 
failure  to  use  due  diligence  is  the  failure  of  that  agent's  prin- 
cipal. But,  whilst  a  check  drawn  bona  fide  on  a  banker 
having  funds  of  the  drawer  is  prima  facie  payment  if  ac- 
cepted as  cash  {Woodville  V.  Reed,  26  Md.  190),  still,  in  the 
absence  of  an  express  agreement,  the  acceptance  of  a  check 
of  either  the  debtor  or  a  third  party  is,  in  fact,  merely  condi- 
tional payment,  that  is,  satisfaction  of  the  debt  if  and  when 
paid:  Haines  v.  Pearce,  41  Md.  221;  but  the  acceptance  of 
euch  check  implies  an  undertaking  of  due  diligence  in  pre- 
senting it  for  payment,  and,  if  the  party  from  whom  it  is 
received  sustains  loss  by  want  of  such  diligence,  it  will  be 
held  to  operate  as  actual  payment:  Kilpatriek  v.  Home  etc. 
Assn.^  119  Pa.  St.  30;  Freeholders  of  Middlesex  v.  Thomas,  20 
N.  J.  Eq.  39.  What,  then,  is  the  degree  of  diligence  required 
under  such  conditions? 

The  rule  fixing  the  close  of  business  hours  of  the  next 
secular  day  as  a  reasonable  time  within  which  a  check  may 
be  presented,  so  as  to  hold  the  drawer  when  drawn  on  a 
'^*  bank  in  the  same  place  where  it  is  delivered,  has  relation 
only  to  the  contract  and  liability  of  the  parties  to  the  instru- 
ment, and  does  not  apply  to  a  check  given  by  the  drawee  to 
the  payee,  or  to  the  agent  of  the  payjse,  of  the  original  check| 
upon  its  surrender.  There  is  no  unbending  or  inflexible  rule 
governing  this  latter  condition  of  facts,  and  in  the  nature  of 
things  there  could  not  well  be.  What  would  be  due  diligence 
under  one  condition  of  facts  might  be  negligence  under  difier- 
ent  circumstances;  and  all  that  can  be  definitely  laid  down 
is  that  each  case  must  in  this  particular  be  decided  upon  its 
own  peculiar  fac.ts^  though^in  no  ioatanco  oan  the  liabjlity  ioi 
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the  drawer  be  extended  beymid  the  period  whiob  would  ordk 
narily  limit  it  The  holdmr  of  a  substituted  oheck  taken  up(m> 
the  surrender  of  the  original  check  to  the  drawee  thereof  must 
use  such  diligence  in  presenting  it  for  payment  as  a  prudent 
man  would  under  like  conditions  use.  This  imposes  no  hard» 
ehip  upon  the  person  who  voluntarily  accepts  the  drawee'a 
check  instead  of  cash.  If  he  has  had  ample  and  abundant 
time  to  convert  the  drawee's  check  into  money,  and  stil) 
omits  to  do  so,  he  obviously  has  not  used  due  diligence,  and 
the  results  of  such  negligence  should  not  be  visited  upon  the 
original  drawer,  who  was  in  no  way  responsible  therefor. 
Whether  a  delay  to  present  the  drawee's  check  till  the  close 
of  business  hours  is  due  diligence  cannot  be  asserted  as  an 
invariable  rule.  In  some  instances  it  might  be,  whilst  in 
others  it  would  manifestly  not  be.  We  have  said  that  what 
is  due  diligence  or  a  reasonable  time  within  which  to  make 
presentment  depends  upon  the  circumstances  of  each  case; 
and  so  the  authorities  hold.  This,  too,  is  by  45  &  46  Vict.» 
0.  61,  sec.  46 — the  Bills  of  Exchange  Act — the  statutory  law 
of  England.  Where  the  facts  are  undisputed  it  is  a  question 
of  law  for  the  court:  Beli  v.  Hagerstown  Bank^  7  Gill,  223; 
Sasscer  v.  Farmers^  Bank,  4  Md.  409;  Staylor  v.  Ball,  24  Md» 
184;  Woodruff  y.  Planty  41  Conn.  344.  That  a  higher  degree 
of  diligence  ''^  is  demanded  under  facts  like  those  before 
us  than  that  which  obtains  between  the  parties  to  the  instru* 
ment  is  obvious,  because,  as  we  have  said,  the  drawer  of  the 
original  check  must  be  held  to  have  contemplated  that  when 
presented  it  would  be  paid  in  money  only,  and  the  payee  and 
drawee  have  no  right,  except  at  their  own  peril,  to  substitute 
some  other  mode  of  settlement  which  results  in  injury  to  the 
drawer:  People  etc.  ▼.  Cromwell,  102  N.  Y.  477.  Had  the 
holder  through  her  agent  caused  Anderson's  check  to  be  cer» 
tified  by  Nicholson  A  Sons,  the  drawer  would  have  been  die* 
charged  at  once:  First  Nat  Bank  v.  Leach,  62  N.  Y.  860;  11 
Am.  Rep.  708;  Girard  Bank  v.  Bank  of  Penn  Township,  89 
Pa.  8t  92;  80  Am.  Dec.*  607;  FirH  Nat.  Bank  v.  Whitman^  94 
U.  S.  343.  The  reason  for  this  is,  that  as  soon  as  the  chedk 
is  certified  the  funds  cease  to  be  under  the  control  of  the  de- 
positor, and  pass  under  the  control  of  the  person  who  procures 
the  certification  of  the  check  drawn  in  his  favor.  But,  whilst 
the  transaction  before  us  was  different,  the  drawer  was  un» 
dottbtedly  placed  in  a  position  of  peril  by  the  act  of  the  col* 
Isotiog  agent    When  Nicholson  &  Sons  gave  to  the  Old  Town 
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Bank  their  cbeok  in  exchange  for  Anderson's,  it  is  a  legiti* 
mate  inference,  foanded  on  the  well-known  and  universal' 
enstom  and  course  of  dealing  on  the  part  of  banks  and 
bankers,  that  they  charged  Anderson's  account  with   the 
amount  of  that  check,  and  thus  reduced  the  sum  to  his- 
credit  six  hundred  and  ninety-two  dollars  and  three  cents 
below  the  five  thousand  dollars,  which  stood  there  before  his 
check  to  Mrs.  Dodge  had  been  presented  and  taken  up.    He 
could  not,  probably,  have  checked  out  at  noon  on  January 
14th  the  whole  five  thousand  dollars,  because  his  account 
had,  as  the  necessary  result  of  the  act  of  the  Old  Town  Bank^ 
been  reduced  the  exact  amount  of  his  check  to  Mrs.  Dodge, 
in  lieu  of  which  the  Old  Town  Bank  had  accepted  Nichol* 
son  &  Sons'  check  on  the  Western  National  Bank.     His  con- 
trol, therefore,  over  that  much  of  his  deposit  might  "^  have 
been  as  effectually  gone  as  if  his  check  had  been  certified  by 
Kicholson  A  Sons.    This  circumstance,  whilst  not  making^ 
Nicholson  &  Sons'  check  to  the  Old  Town  Bank  a  payment^ 
unless  specially  agreed  to  be  taken  as  such,  serves,  though 
adverted  to  only  by  way  of  illustration,  to  emphasize  the 
necessity  the  Old  Town  Bank  was  under  of  promptness  and 
diligence  in  collecting  the  check  on  the  Western  National 
Bank,  or  of  having  it  duly  certified  with  a  view  both  of  re«^ 
lieying  itself  from  liability  to  Mrs.  Dodge,  and  also  of  holding- 
Anderson  liable  as  drawer,  in  the  event  of  a  refusal  by  the 
Western  National  Bank  to  honor  Nicholson  &  Sons'  check 
on  it.     We  hold,  then,  that  when  the  payee  of  a  check,  or 
his  agent,  takes  from  the  drawee,  who  has  ample  funds  of  the 
drawer,  a  check  of  the  drawee  on  some  other  bank  or  banker, 
instead  of  money,  he,  the  payee,  or  his  agent,  must  use  the 
utmost  diligence  to  present  the  substituted  check  for  pay* 
ment:  2  Daniell  on  Negotiable  Instruments,  606;  8  Randall 
on  Commercial  Paper,  sec.  1105;  Smith  y.  MUler^  48  N.  Y. 
171;  8  Am.  Rep.  690;  62  N.  Y.  545;  East  River  Bank  y.  Ged^ 
ney,  4  B.  D.  Smith,  682;  MerchanU^  Nat.  Bank  y.  Samuel^  20- 
Fed.  Rep.  664;  People  etc:  y.  CromweU,  402  N.  Y.  477;  Mer^ 
chante^  Bank  y.  Bank  of  Commereej  24  Md.  12;  Chitty  oit 
Bills,  18th  Am.  ed.,  side  page  400. 

Whilst  the  Old  Town  Bank  was  not  bound  to  have  made- 
demand  upon  Nicholson  A  Sons  when  it  was  made,  still 
haying  made  it,  and,  by  its  own  choice,  not  haying  receiyed 
the  cash,  it  cannot,  if  it  has  not  used  due  diligence,  olaiok 
the  right  to  undo  what  it  bad  done,  and  by  a  snbsequeni 
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demand  put  itaelf  in  the  position  it  would  have  occupied 
bad  it  not  made  the  first  demand  at  the  time  it  did  make  it, 
or  done  the  act  it  then  did.  *'  If  presentment  for  payment 
be  actually  made  on  the  very  day  '"  the  check  is  drawn  and 
payment  tendered,  the  holder  cannot  then  change  his  mind 
and  leave  the  funds  at  the  drawer's  risk  until  the  next  day. 
He  is  allowed  until  the  next  day  as  matter  of  convenience 
4tnd  accommodation  to  him,  and  whilst  he  need  not  hurry  to 
tnake  presentment  the  same  day,  having  once  done  so,  he  has 
fixed  the  money  at  his  own  risk":  2  Daniell  on  Negotiable 
Instruments,  sec.  1593;  citing  Simpson  v.  Pacific  MuL  Life 
Ins.  Co.,  44  Cal.  141. 

That  Anderson  was  in  fact  injured  by  what  was  done  is 
inanifest,  and  it  is  no  answer  to  say  he  might  or  would  have 
been  equally  injured  had  the  holder  of  the  check  remained 
passive  until  after  the  failure  of  Nicholson  &  Sons.  In  the 
one  case  the  injury  was  the  direct  result  of  the  payee's  negli* 
^ence  after  the  presentation  of  Anderson's  check  to  the 
drawees;  in  the  other,  had  it  occurred,  it  would  have  been 
only  incident  to  a  mere  permissive  or  lawful  inaction  or  pas* 
«ivity. 

The  record  shows  that  the  runner  of  the  Old  Town  Bank 
presented  Anderson's  check  at  the  counter  of  Nicholson  A 
•Sons  about  10:45  a.  m.;  that  Anderson  had  at  that  time 
Simple  funds  to  his  credit  with  the  drawees  for  its  payment  in 
oash,  but  that  the  runner  surrendered  the  check  and  accepted 
Nicholson  &  Sons'  check  on  the  Western  National  Bank  in 
lieu  of  the  cash.  This  check  was  not  presented  to  the  Western 
National  Bank  for  nearly  four  hours  after  its  receipt,  though 
-with  due  diligence  it  might  have  been  presented  within  five 
or  ten  minutes  after  it  went  into  the  possession  of  the  agent 
of  the  Old  Town  Bank;  and  if  it  had  been  then  presented, 
or  even  had  been  presented  within  two  and  a  half  hours  after 
its  receipt,  it  would  have  been  paid.  The  record  further 
«hows  that  two  other  checks  for  considerable  amounts  were 
drawn  by  Nicholson  &  Sons  on  the  Western  National  Bank 
(after  the  delivery  of  the  one  to  the  runner  of  the  Old  Town 
Bank,  and  both  of  these  were  presented  "*  and  paid  or  cer- 
tified before  Nicholson  &  Sons  closed  their  doors.  Had  the 
«ame  diligence  been  used  by  the  Old  Town  Bank,  the  check 
delivered  to  it  would  have  been  paid  also.  But  no  such  dili* 
gence  was  used,  and  because  it  was-not,  the  check  was  dis- 
Jionored.    Anderson  was  not  privy  to  this  transaction,  and 
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obviously  ought  not  to  be  held  responsible  for  the  negligence 
of  the  payee's  own  agent.  If  he  should  be,  the  Old  Town 
Bank  would  be  discharged  from  all  responsibility,  though  by 
its  acts,  and  not  by  his,  the  loss  would  fall  on  him.  He  would 
be  held  because  of  its  failure  to  use  due  diligence,  though 
it  was  the  payee's  and  not  his  agent. 

Smith  Y.  Miller,  43  N.  Y.  171,  8  Am.  Rep.  690,  was  an 
action  for  unpaid  balance  of  the  price  of  goods  sold  by  the 
plaintiffs  to  the  defendants.  The  defendants  set  up  a  defense 
of  payment  by  a  draft  drawn  by  them  on  James  K.  Place  A 
Co.,  of  New  York,  to  the  order  of  the  plaintiffs.  The  draft 
was  received  by  the  plaintiffs  by  mail  on  the  morning  of 
November  19th,  and  was  immediately  indorsed  by  the  plains- 
tiffs,  and  about  1:30  in  the  afternoon  of  the  same  day  was 
presented  for  payment  at  the  counting-house  of  J.  K.  Place 
A  Co.,  the  drawees,  who  were  merchants  in  New  York  in 
good  standing.  Id  payment  of  tl)e  draft,  J.  K.  Place  <fe  Co. 
gave  their  check  on  the  Manufacturers'  National  Bank  to  the 
order  of  the  plaintiffs  for  the  full  amount.  At  the  time  the 
check  was  received  by  the  plaintiffs,  J.  K.  Place  &  Co.  had 
funds  in  that  bank  to  meet  the  check,  which  would  have  been 
paid  had  it  been  presented  on  that  day.  The  check  was 
deposited  on  the  same  afternoon  in  the  Citizens'  Bank  for 
collection,  and  was  not  presented  for  payment  at  the  Manu- 
facturers' Bank  till  12  m.  the  next  day,  on  the  morning  of 
which  day  J.  K.  Place  &  Co.  failed,  and  on  that  account 
payment  of  the  check  was  refused.  It  was  held  the  plaintiffs 
could  not  recover  on  two  grounds,  the  second  of  which  was 
their  negligence  in  not  presenting  the  check  for  payment  "^ 
upon  the  day  they  received  it,  although  they  had  but  two 
hours  on  that  day  in  which  to  present  it.  In  the  course  of 
its  opinion  the  court  said:  "  But  a  check  is  payable  instantly; 
and,  as  between  the  drawer  and  payee,  the  latter  has,  in 
analogy  to  the  rules  applicable  to  inland  bills  of  exchange, 
until  the  day  after  the  receipt  of  a  check  to  present  it  for 
payment  when  drawn  on  a  bank  in  the  same  place  where 
given  and  received.  But  the  duty  of  the  plaintiffs  to  the 
defendants  is  not  determined  by  that  rule  of  commercial  law. 
That  rule  has  respect  only  to  the  contract  and  liability  of 
the  parties  to  the  instrument.  When  a  check  is  taken  in- 
stead of  money  by  one  acting  for  others,  as  was  done  by  the 
plaintiffs,  a  delay  of  presentment  for  a  day,  or  for  any  time 
beyond  that  within  which,  with  proper  and  reasonable  dili- 
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genoe,  it  oaa  be  presented,  is  at  the  peril  of  the  party  tha» 
retaining  the  oheck  and  poetponing  presentment,  as  between 

him  and  the  persons  in  interest  whom  he  represents 

Two  checks  drawn  later  in  the  day,  one  for  eleven  thousand 
dollars  and  one  for  nine  thousand  five  hundred  dollars,  were 
presented  at  the  bank  and  certified  before  8  o'clock  of  that 
day,  and  subsequently  paid.  The  same  diligence  by  the 
plaintiffs  as  was  exercised  by  the  holders  of  these  checks 

would  have  obtained  the  money By  their  delay  and 

neglect  they  ....  made  the  check  their  own,  and  the 
defendants  were  discharged." 

MerehanU*  Nat.  Bank  v.  Samud,  20  Fed.  Rep.  664,  was  a 
suit  by  the  indorsee  of  a  draft  against  the  drawers.  It  was 
received  by  the  plaintifis  on  June  18, 1888,  and  presented  for 
payment  on  the  same  day.  Instead  of  paying  cash,  the 
drawees  gave  the  plaintiff  a  check  on  their  bank  in  New 
York,  which  was  accepted,  and  the  draft  was  delivered  up  to 
the  payee.  The  check  was  not  presented  until  June  19thy 
and  was  then  dishonored.  Upon  refusal  plaintiff  went  to  the 
drawees  of  the  draft  and  returned  the  cheeky  and  received  the 
draft  back  again,  "*  and  upon  the  same  day  had  it  protested 
for  nonpayment.  Thereafter  it  instituted  this  suit.  The 
verdict  was  for  defendants.  The  court  said:  '*The  payment 
of  the  draft  was  to  be  in  cash;  and  if  anything  except  cash 
was  received,  and  in  consequence  thereof  the  drawer  of  the 
draft  was  damnified,  then  the  damages  sustained  he  has  a 

right  to  be  indemnified  for  by  the  negligent  party 

The  draft  should  have  been  paid  in  cash;  and,  if  the  plaintiff 
chose  to  receive,  instead  of  cash,  the  drawee's  check,  it  did 
00  at  its  own  risk,  and,  if  any  loss  followed,  the  plaintiff  must 
bear  the  same." 

Merchanti*  Bank  v.  Bank  of  Commerce^  24  Md.  12,  though 
not  strictly  in  point  throughout,  is  an  express  decision  as  to 
what  constitutes  negligence  on  the  part  of  a  collecting  agent. 
There  the  New  York  bank  transmitted  to  the  Baltimore  bank 
for  collection  a  draft  drawn  by  Hoffman  &  Co.  on  Josiah  Lee 
A  Co.  It  was  received  on  the  morning  of  October  80,  I860, 
and  presented  by  the  runner  of  the  Merchants'  Bank  to  the 
drawees  at  1  p.  m.  of  the  same  day.  Lee  &  Co.  gave  the  runner  a 
check  drawn  by  them  on  the  Mechanics'  Bank,  and  the  runner 
surrendered  the  draft,  and,  though  the  banking  house  of 
Lee  &  Ca  and  the  Mechanics'  Bank  were  in  the  same  block, 
he  took  the  check  to  the  Merchants'  Bank  without  preeenting 
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it  for  payment  A  little  before  8  p.  x.  of  the  same  day 
the  check  was  presented  to  the  Mechanics'  Bank  but  dis- 
honored, and  Lee  &  Co.  suspended.  The  runner  of  the  Her* 
chants'  Bank  returned  the  check  to  Lee  &  Co.,  and  got  back 
the  draft,  and  had  it  protested.  Other  checks  drawn  by  Lee 
A  Co.  after  the  one  in  question,  and  aggregating  thirteen 
thousand  dollars,  were  presented  and  paid.  There  was  evi* 
dence  tending  to  show  that  Lee  ft  Co.  were  of  doubtful  credit; 
and  upon  other  points  there  was  some  conflicting  evidence. 
The  court  instructed  the  jury  that  the  Bank  of  Commerce 
was  entitled  to  recover  from  the  '**  Merchants'  Bank,  pro- 
Tided  the  jury  found  that  the  Merchants'  Bank,  in  failing  to 
present  the  check  of  Lee  A  Co.  for  payment  before  8  P.  m., 
was  guilty  of  a  want  of  due  care,  skill,  and  diligence  in  their 
employment  as  collectors  of  the  draft,  and  provided  they  also 
found  that  the  check  on  the  Mechanics'  Bank  would  have 
been  paid  had  it  been  presented  for  payment  between  the 
hours  of  1  and  2  o'clock  of  that  day.  The  verdict  was  for 
the  Bank  of  Commerce,  and  the  judgment  entered  thereon 
was  affirmed  upon  appeal.  The  negligence  which  made  the 
collecting  agent  liable  to  its  principal,  the  Bank  of  Commerce, 
was  its  delay  of  one  hour  in  presenting  Lee  &  Co's  check  for 
payment. 

It  follows  from  the  views  we  have  expressed  that  the  Old 
Town  Bank,  as  the  agent  of  the  appellee's  testatrix,  failed  to 
use  due  diligence  and  skill  to  collect  the  check  given  to  it  by 
Nicholson  &  Sons  on  the  Western  National  Bank,  whereby 
injury  was  done  to  Anderson;  and,  as  a  consequence,  that 
Anderson  was  discharged.  This  being  so,  there  was  error  in 
granting  the  appellee's  prayer  and  in  rejecting  the  appel- 
lant's first  prayer.  The  latter  should  have  been  granted, 
and,  as  it  is  decisive  of  the  case,  the  judgment  must  be  re- 
versed, without  awarding  a  new  trial. 

Judgment  reversed,  with  costs  above  and  below,  without 
awarding  a  new  triaL 

OHBCKi — PuEBSMTMBVT— Patmbnt— LiAULrrr  OF  Drawsb— CntTmoA- 
Tiov. — A  oheok  mQst  be  presented  within  a  reasonable  iime^  in  order  to 
«harge  the  drawer  or  indorser,  in  case  of  failure  of  the  drawee.  What  oon* 
efeitates  a  reasonable  time  generally  depends  upon  the  ciroamttanoes  of  the 
case,  and  the  relationa  which  exist  between  the  parties;  bat  it  is  almost  a 
oniTersal  rnle  that  if  the  bank  upon  which  the  oheok  is  drawn  and  the 
holder  are  in  the  same  place,  the  check  must,  in  the  absence  of  special  cir- 
cumstances, be  presented  for  payment  within  the  banking  hours  of  the  day  it 
ia  reoeiTedy  or  oa  the  day  after  it  is  received,  and  if  the  bank  fails  in  the 
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mean  time,  the  Ion  will  nnqnestionably  fall  upon  the  drawer:  See  moao* 
graphic  note  to  HolmtB  t.  Briggs,  17  Am.  St  Rep.  808;  note  to  Fhrti 
NaL  Bank  t.  MiUer,  40  Am.  St.  Rep.  604.     If  the  check  is  not  presented 
within  a  reasonable  time,  according  to  the  circumstanoes^  the  maker  or 
indorser  is  released  from  liability:  Scroggin  ▼.  McCieUand,  87  Neb.  644; 
40  Am.  St.  Rep.  520.     Delay  in  presenting  a  check  for  payment  is  imma- 
terial unless  it  injures  the  drawer:  Compton  T.   CKlman^  19  W.  Va.  812; 
42  Am.  Rep.  776:  but  the  failure  of  the  holder  who  has  accepted  a  check 
in  payment  to  present  it  for  payment  within  a  reasonable  time  relieves  the- 
drawer  from  liability  in  case  of  the  bank's  becoming  insolvent  in  the  mean 
time.    Thus  the  defendant  firm,  who  were  indebted  to  the  plaintiff  firm^ 
forwarded  a  draft  to  another  firm  doing  business  in  the  same  place  as  plain* 
ti£^  who  presented  the  draft  and  received  the  firm's  check.     Plaintiff  then 
deposited  the  check  in  its  own  bank,  and  presented  it  the  next  day,  when 
the  bank  had  failed,  though  if  it  had  been  presented  on  the  day  when 
received  it  would  have  been  paid.     The  court  decided  that  plaintiff  was 
guilty  of  laches,  and  that  defendant  was  released  from  liability:  See  mono* 
graphic  note  to  Holmes  v.  Briggs,  17  Am.  St.  Rep.  808,  809.     Where  the 
holder  of  a  check  procures  it  to  be  certified,  this  operates  as  a  payment  of 
the  debt  for  which  the  check  was  drawn,  and  the  drawer  is  released  from 
liability:  Bom  T.  Fint  Nat.  Bank,  123  Ind.  78;  18  Am.  St  Rep.  312,  and 
note;  Metropolitan  Nat,  Bank  v.  Jones,  137  111.  634;  81  Am.  St  Rep.  408^ 
The  question  of  diligence  in  the  presentment  of  a  check  becomes  one  of  law 
for  the  court  where  the  facts  are  undisputed:  See  monographic  note  to 
Nobnes  t.  Briggt,  17  Am.  St  Rep.  808.     A  case  in  which  the  drawee  of  a 
check  has  funds  of  the  drawer  with  which  to  pay  it  when  presented  must 
be  distinguished  from  a  case  in  which  he  has  no  such  funds  where  the  holder 
of  the  check  accepts  the  check  of  the  drawee  on  another  bank  in  lien  of 
oash.    Thus,  if  the  drawee  of  a  check  drawn  on  a  bank  is  unable  to  pay  it 
when  presented,  its  surrender  by  the  payee  and  his  acceptance  of  a  worth- 
less substituted  check  drawn  upon  another  bank  having  no  funds  of  its  drawer 
causes  no  injury  to  the  drawer  of  the  original  check,  and  where  the  drawee 
of  the  original  check  suspends  business,  and  fails  within  thirty  minutes  after- 
ward, the  mere  failure  to  present  the  worthless  snbstitnted  check  to  tho 
other  bank  for  payment  wittiin  that  time  likewise  produces  no  injury  to 
the  drawer  of  the  original  check,  and  he  remains  liable  where  preaentment 
of  the  original  check  was  made  e«u*lier  than  it  was  neoessary  nnder  the  law 
to  make  it:  Fint  NaL  Bank  v.  BudBkatmom  Bank,  80  Md.  476. 
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Baltimore  and  Ohio  Railroad  Co.  v.  State. 

[79  Mabylaiii>»  886.] 

Nvouonrcn  ov  Driybb,  Whsn  not  Imputablb  to  One  Ridinq.  —  Th» 
negligence  of  an  able  and  competent  driver  of  a  private  carriage,  drawn 
by  a  qniet  horse,  and  at  whose  invitation  one  ie  taking  a  gratnitoua 
ride,  ie  not  impotable  to  the  person  so  riding  where  he  has  no  control 
of  the  driver  or  of  the  horse  and  carriage.  Hence,  if  the  carriage  col* 
lides  with  a  railroad  train,  and  the  person  accepting  the  ride  is  killed, 
ooDtributory  negligence  of  the  driver  is  no  defense  to  an  action  for 
damages  against  the  railroad  company  for  cansing  such  death. 

Appbal — Rkykrsal  of  Judomsnt. — ^Thb  Erronboos  Admission  of  En* 
BENOB  which  oonid  not  properly  have  influenced  the  jury  to  a  result 
different  from  that  at  which  they  arrived  from  the  consideration  of  the 
other  evidence  in  the  cause  does  not  justify  a  reversal  of  judgment. 

George  Dobbin  Pennimanj  W,  Irvine  CrosSj  and  John  K. 
Cowenj  for  the  appellant. 

William  F,  Porter  and  Henry  V.  D,  Johns^  for  the  appellee* 

*^^  BoBERTS,  J.  This  action  was  brought  in  the  Balti* 
more  city  court  in  the  name  of  the  state,  as  plaintiff,  for  the 
use  of  the  widow  and  son  of  August  Rtrunz,  who  was  killed 
by  what  is  alleged  to  have  been  the  wrongful  act,  neglect,  or 
default  of  the  defendant  corporation.  There  was  a  verdict 
for  the  plaintiff  and  judgment  thereon,  from  which  the  de- 
fendant has  appealed. 

The  accident  happened  at  what  is  known  as  the  Ridgelj 
street  crossing  of  the  Baltimore  and  Ohio  Railroad,  at  the 
•*•  corner  of  Ridgely  and  Oetend  streets  in  the  city  of  Bal- 
timore. Ostend  street  runs  east  and  west,  and  the  defendant 
occupied  the  bed  of  the  street  at  this  point,  with  two  tracks, 
which  constitute  part  of  the  main  line  between  Baltimore 
and  Washington.  Ridgely  street  runs  north  and  south,  and 
the  railroad  crossing  is  at  grade.  The  defendant,  in  com- 
pliance with  article  4,  section  763,  of  the  Code  of  Public 
Local  Laws,  maintains  a  safety  gate  on  either  side  of  its 
track  at  this  point,  and  the  gateman's  box  is  on  the  south 
side  of  the  track  on  Ridgely  street. 

The  train  which  caused  the  accident  left  Camden  station 
on  the  lOth  of  January,  1893,  at  8:01  in  the  afternoon  to  run 
to  Washington.  It  was  behind  schedule  time,  and  was  run- 
ning at  a  rate  of  speed  greater  than  the  limit  fixed  by  the 
city  ordinance.  The  crossing  is  dangerous,  rendered  espe- 
cially so  from  the  fact  that  on  the  northeast  corner  of  Ostend 
and  Ridgely  streets  there  is  a  high  bank,  which  cuts  off  the 
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yiew  from  Ridgelj  sireet  of  the  track  toward  the  east;  and, 
at  the  time  of  the  accident,  a  high  wind  was  prevailing, 
making  it  almost  impossible  to  hear  the  sound  of  an  ap- 
proaching train.  It  is  not  until  a  driver  approaches  to 
within  forty  feet  of  the  track  that  a  view,  in  an  easterly  di* 
rection,  down  the  track  can  be  obtained,  and  then  only  for  a 
distance  of  about  two  hundred  and  twenty-six  feet.  Both 
safety  gates  were  up,  and,  in  consequence  of  the  severe  winter 
weather,  only  one  could  be  operated  and  that  with  difficulty. 
Neither  Schneider,  the  driver  and  owner  of  the  horse  and 
wagon,  nor  Struns  had  knowledge  of  the  defendant's  inability 
to  use  the  gates.  As  to  the  position  and  conduct  of  the  flag- 
man at  the  time  of  the  accident  the  testimony  is  conflicting. 

Under  these  circumstances,  August  Struns,  as  the  invited 
guest  of  Adam  Schneider,  an  able  and  competent  driver  of 
a  quiet  horse,  accompanied  him  into  the  city  of  Baltimore 
from  the  town  of  Westport,  which  is  also  within  the  corpo- 
rate limits  of  the  city.  Westport  is  located  at  the  extreme 
*^  end  of  Ridgely  street,  and  a  short  distance  from  the 
railroad  crossing.  On  their  return  trip  to  Westport,  Schnei- 
der, driving  his  own  horse  and  wagon,  was  seated  on  the 
right-hand  and  Struns  on  the  left-hand  side  of  the  front  seat 
The  testimony  is  also  conflicting  as  to  the  speed  at  which 
Schneider  was  driving  as  he  approached  the  crossing,  and  as 
to  whether  he  stopped,  looked,  and  listened  before  he  at* 
tempted  to  cross. 

There  are,  in  point  of  fact,  all  through  the  case  two  ver- 
sions of  the  circumstances  attending  the  accident,  and  two 
conflicting  stories  are  told,  the  one  diametrically  opposed  to 
the  other. 

There  is  substantially  but  one  question  in  controversy  on 
this  appeal,  and  the  argument  on  the  part  of  the  appellant 
clearly  outlines  the  request  that  we  review  and  modify  the 
decision  pronounced  by  this  court  in  the  case  of  PhOadelr 
phia  etc.  R.  R.  Co.  v.  Hogdand^  66  Md.  149;  69  Am.  Rep.  169. 
The  two  cases  are  in  many  respects  identically  the  same  as 
to  the  facts,  aiid,  such  being  the  case,  the  law  applicable  to 
the  one  case  ought  to  control  in  the  other,  unless  we  have  vio- 
lated some  settled  principle  of  the  law  in  the  decision  of  the 
Hogeland  case.  It  is  contended  in  this  case  that  it  varies 
somewhat  from  Hogeland's  in  this,  that,  after  Schneider 
stopped  his  wagon  to  look  and  listen  for  an  approaching  train, 
he  remarked  to  Struns,  "It  seems  all  right,"  and  Strum 
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^acnlated,  '*  hiin  hah^**  whioh  Schneider  thought  ezpreieed 
his  EMent  that  it  was  all  rights  and  that  it  would  be  safe  tm 


It  it  the  generally  aooepted  doctrine  of  the  courte  of  thia 
country  that  the  contributory  negligence  of  a  carrier,  or  the 
driver  of  a  public  or  private  yehicle,  not  owned  or  controlled 
by  the  passenger,  and  who  is  himself  without  fault,  will  not 
constitute  a  bar  to  the  right  of  a  passenger  to  recover  for 
injuries  received.  The  only  principle  upon  which  such  con* 
tributory  negligence  could  bar  the  right  of  recovery  is,  that 
the  driver  should  be  regarded  '^  as  the  agent  or  servant  of 
the  passenger.  But  when,  as  in  this  case,  he  has  no  control 
over  the  driver,  and  does  not  own  the  vehicle,  and  is  without 
blame,  and  there  is  no  ground,  in  truth  and  reality,  for  hold- 
ing him  to  be  the  principal  or  master,  there  is  neither  reason 
nor  justice  in  holding  him  bound  by  the  contributory  negli- 
gence of  the  driver:  Philadelphia  etc.  R.  R.  Co.  v.  Hogeland^ 
66  Md.  164,  165;  59  Am.  Bep.  159.  But  suppose  Strung, 
instead  of  assenting,  had  plainly  indicated  his  dissent,  he  was 
not  the  owner  nor  in  control  of  the  horse  and  wagon,  and  in  no 
position  to  restrain  the  action  of  Schneider.  Would  there, 
under  these  circumstances,  be  reason  or  justice  in  holding 
Struns  responsible  for  the  conduct  of  Schneider?  We  think 
not;  and  thus  holding,  we  find  no  substantial  difference  be- 
tween this  case  and  the  case  of  Hogeland. 

The  appellant  has  directed  our  attention  to  the  case  of 
Dean  v.  Penwylvania  R.  R.  Co.,  129  Pa.  St.  514,  15  Am.  St. 
Bep.  783,  and  that  of  BHckM  v.  New  Yorl  etc.  R.  R.  Co.,  120 
N.  Y.  290,  17  Am.  St.  Bep.  648,  as  contravening  the  rule 
announced  by  this  court.  A  careful  examination  of  Dean's 
case  will  disclose  the  fact  that  the  principles  of  law  which  it 
maintains  in  no  manner  conflict  with  the  doctrine  announced 
by  this  court.  It  condemns  the  decision  of  Thorogood  y. 
Bryan,  8  Com.  B.  115,  as  being  at  variance  with  reason  and 
common  sense,  and  places  to  its  credit  many  erroneous  deci* 
sions  which  have  followed  in  its  wake. 

The  case  of  Brickell  v.  iV^  York  etc.  £.  R.  Co.,  120  N.  Y. 

290, 17  Am.  St  Bep.  648,  is  the  other  case  supposed  to  be  at 

variance  with  the  decision  in  Philadelphia  etc.  R.  R.  Co.  v. 

Eogeland,  66  Md.  164, 165,  69  Am.  Bep.  169,  but  it  rests  upon 

%  state  of  facts  differing  widely  from  the  circumstances  of  the 

case  at  bar  or  that  of  Hogeland.    We  have  examined  the  ease 
AM.  sr.  aip..  vou  ZLvn.— w 
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wi£h  care,  and  do  not  think  it  justifies  the  use  sought  to  be 
made  of  it,  as  the  authority  upon  which  it  rests  does  not  sus- 
tain It.  Like  this  court  in  Philadelphia  etc.  R,  R.  Co.  y.  Hoge^ 
land,  66  Md.  164, 165;  59  Am.  Rep.  159.  so  the  court  in  BrickeU 
V.  New  York  etc.  R.  R.  Co.,  120  N.  Y.  290, 17  Am.  St.  Rep.  648, 
quotes  Robimon  ▼.  New  York  etc.  R.  R.  Co.,  •*»  66  N.  Y.  11, 28" 
Am.  Rep.  1,  as  authority.  That  there  may  be  no  misapprehen-- 
sion  as  to  what  was  decided  in  Robinson  v.  New  York  etc.  R.  R. 
Co.,  66  N.  Y.  11,  23  Am.  Rep.  1,  we  quote  the  language  of 
Church,  chief  judge,  who  delivered  the  opinion.  He  saysr 
^^The  court  held  that  if  the  defendant  was  negligent,  and  the- 
plaintiff  was  free  from  negligence  herself,  she  was  entitled  ta 
recover,  although  the  driver  might  be  guilty  of  negligence  which 
contributed  to  the  injury. 

'*In  determining  this  question  it  is  important  first  to  as- 
certain the  relation  which  existed  between  the  plaintiff  and 
Coulon,  the  driver.  It  is  very  clear  and  was  found  by  the- 
jury  that  the  relation  of  master  and  servant  did  not  exist. 
Nor  was  Coulon,  in  any  sense,  the  agent  of  the  plaitftiff.  He- 
had  invited  the  plaintiff  to  ride  to  a  certain  place,  which  she 
declined,  but  stated  that  if  he  would  come  on  a  specified  day 
she  would  ride  with  him  to  another  place  where  she  desired 
to  go  for  a  visit,  and  it  was  during  that  ride  that  the  accident 
occurred.  I  do  not  think  that  the  change  affected  the  rela* 
tion  between  the  parties.  It  was  the  same  as  if  the  plaintiff 
had  accepted  the  first  invitation.  It  is,  therefore,  the  case 
of  a  gratuitous  ride  by  a  female  upon  the  invitation  of  th& 
owner  of  a  horse  and  carriage.  The  plaintiff  had  no  control 
of  the  vehicle,  nor  of  the  driver  in  its  management.  It  is  not 
claimed  but  that  Coulon  was  an  able-bodied,  competent  per* 
son  to  manage  the  establishment,  nor  that  he  was  intoxicated,, 
or  in  any  way  unfit  to  have  charge  of  it.  Upon  what  princi-^ 
pie  is  it  that  his  negligence  is  imputable  to  the  plaintiff?  It 
is  conceded  that  if  by  his  negligence  he  had  injured  a  third 
person  she  would  not  be  liable.  She  was  not  responsible  for  hi» 
acts,  and  had  no  right  and  no  power  to  control  them.  True» 
she  had  consented  to  ride  with  him,  but  as  he  was  in  every  re* 
spect  competent  and  suitable,  she  was  not  negligent  in  doing 
so.  Can  she  be  held,  by  consenting  to  ride  with  him,  to  guar* 
antee  this  perfect  care  and  diligence?  There  was  no  necessity 
for  riding  with  him.  It  was  a  voluntary  •*•  act  on  the  part 
of  the  plaintiff,  but  it  was  not  an  unlawful  or  negligent  act. 
She  was  injured  by  the  negligence  of  a  third  person,  and  waft 
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free  from  negligence  herself,  and  I  am  anable  to  perceive 
«ny  reason  for  imputing  Goulon's  negligence  to  her/' 
'  As  already  stated,  the  case  of  Thorogood  y.  Bryan^  8  Com. 
B.  115,  had  been  for  many  years  the  groundwork  of  the 
English  cases  of  imputed  negligence,  and  had  in  some  of 
the  American  decisions  been  accepted  as  correct  in  principle; 
but  in  the  recent  case  of  The  Bemina,  L.  R,  12  P.  D.  58,  82 
-(1887),  it  has  been  by  the  English  court  of  appeals  expressly 
overruled.  Lord  Esher,  M.  R.,  after  an  extended  review  of 
the  English  and  American  cases,  said:  "After  having  thus 
laboriously  inquired  into  the  matter,  and  having  considered 
the  case  of  Thorogood  v.  Bryan^  8  Com.  B.  116,  we  cannot  see 
any  principle  on  which  it  can  be  supported;  and  we  think 
that,  with  the  exception  of  the  weighty  observation  of  Lord 
Bramwell,  thougli  that  does  not  seem  to  be  a  final  view,  the 
preponderance  of  judicial  and  professional  opinion  in  Eng- 
land is  against  it,  and  that  the  weight  of  judicial  opinion  in 
America  is  also  against  it.  We  are  of  opinion  that  the  prop- 
osition maintained  in  it  is  erroneously  unjust  and  inconsist- 
ent with  other  recognized  propositions  of  law.  As  to  the 
propriety  of  dealing  with  it,  at  this  time,  in  a  court  of  ap«- 
peals,  it  is  a  case  which,  from  the  time  of  its  publication,  has 
been  constantly  criticised,  and  no  one  can  have  gone  into  or 
have  abstained  from  going  into  an  omnibus,  railroad  or  ship, 
on  the  faith  of  the  decision.  We  therefore  think  that,  now 
that  the  question  is  for  the  first  time  before  an  English  court 
of  appeal,  the  case  of  Thorogood  v.  Bryan^  8  Com.  B.  115, 
must  be  overruled." 

But  whatever  conflict  maybe  found  to  exist  in  the  deci- 
sions relating  to  this  subject,  the  decided  weight  of  authority 
is  in  favor  of  the  view  heretofore  expressed  by  this  court;  and 
-upon  further  reflection  and  consideration,  we  ^^'^  are  of  the 
opinion  that  the  doctrine  announced  in  Philadelphia  etc.  R.  IL 
Co,  V.  Hogeland,  66  Md.  164, 165, 59  Am.  Rep.  159,  is  just  and 
reasonable,  and  based  upon  sound  principles  of  law,  which  in 
a  case  such  as  we  are  now  considering  ought  not  to  be  modified 
or  disturbed. 

There  are  two  exceptions  taken  to  the  admissibility  of  cer- 
tain evidence.  The  first  relates  to  the  use  of  defendant's 
time-table  for  the  purpose  of  showing  the  distances  between 
certain  stations  on  defendant's  road,  and  also  as  showing  the 
time  in  which  defendant's  engineers  and  conductors  were 
directed  to  run  its  trains  between  the  same  stations — suoh 


490  Baltimobs  stg.  R.  R.  Co.  v.  Statb.    [ICaiylandi 

•tatioos  being  thoee  located  between  Camden  station  and  the 
Ridgely  street  crossing — when  the  accident  happened.  We 
fail  to  see  how  the  defendant  has  been  injured  by"  the  use 
made  of  the  time-table,  especiallj  when  considered  In  con* 
nection  with  the  other  testimony  in  the  cause.  Whether  the 
conrt  erred  or  not  in  the  admission  of  the  time-table  offered 
in  evidence,  as  an  abstract  legal  proposition,  will  not  neoea- 
sarily  justify  a  reversal  of  the  judgment.  If  the  evidence 
offered  and  admitted  could  not  properly  have  influenced  the 
jury  to  a  result  different  from  that  at  which  they  arrived 
from  the  consideration  of  the  other  evidence  in  tiie  causOi 
then  in  such  case,  if  it  were  improperly  sdmitted,  the  error 
would  have  been  a  mere  abstract  error,  which  would  not 
work  a  reversal  of  the  judgment.  It  has  been  almost  uni* 
versally  held  that  neither  the  admission  nor  the  exclusion  of 
testimony,  when  it  does  not  appear  to  have  affected  the  result 
or  prejudiced  the  appellant,  will  be  regarded  as  sufficient 
ground  for  reversal 

The  second  exception  is  taken  to  the  admissibility  of  one 
of  the  rules  of  the  defendant  company,  regulating  the  speed 
of  passenger  trains,  but  we  see  nothing  in  it  calculated 
improperly  to  interfere  with  or  prejudice  the  defendant. 

The  instructions  asked  by  the  plaintiff  were  properly 
granted.  Nor  do  we  find  any  error  in  the  action  of  the  court 
below  in  rejecting  the  defendant's  first,  third,  fourth,  sixth, 
seventh,  eighth,  and  ninth  prayers.  The  defendant's  "^^ 
eighth  and  ninth  prayers  contain  the  propositions  of  law 
which  we  have  discussed  at  some  length  herein,  and  they 
ha^re  been  disposed  of  by  what  has  already  been  said.  It 
seems  to  us  that,  by  the  defendant's  second,  fifth,  and  tenth 
prayers  granted  by  the  court,  the  jury  were  instructed  in 
terms  quite  as  favorable  as  the  defendant  was  entitled  to 
receive.    The  judgment  must  therefore  be  affirmed. 

Judgment  affirmed,  with  costs. 

NMuamos  ov  DaiVBa  vov  Ikpotasls  to  Pbbsov  RiDoro.»The  a^ 
ligenoe  of  ihm  diiyer  of  a  private  Tahiole  cannot  ba  impntad  to  ona  riding 
with  him  whan  tha  latter  ia  himielf  free  from  blame:  MiUer  t.  LotunUk 
^tc  R9.  O0.9  ISS  Ind.  07;  86  Am.  St.  Rap.  416,  and  note;  bnt  there  are 
aaaea  to  the  contrary:  Mmlim  r.  CU^  qf  Owaim^  100  Mich.  10l|4SAa.8l 
Sep.  486^  and  diecnwion  in  note  thereto. 

ArnAL.— Error  im  ADMrrauia  Bviduto^  if  tha  aaoM  reenlt  mait  have 
iMen  reached  had  tha  eTidenoe  been  ezolnded,  ia  no  ground  of  reTenals 
JhekkM  ▼.  Spraggt,  0  Ind.  80;  6S  Am.  Dec.  607,  and  aotai  lahwaw  v.  iW> 
far44S  Ma.  46S;  60  Am.  Dae  77,  and 
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MULLIN  V.   SaNBORV. 

yinnm  Hfimiioii aw Nohwhidbvt Winrns  Aim  Suitoii wmtm 8iet»b 
OF.— If  a  iioarMid«nt  voluntarily  appean  in  th«  oovrta  of  this  ttatt  for 
tho  pnrpoMof  aning  oat  an  attaohmont  for  fraud  againat  a  eitia»n  hort^ 
and  givea  a  bond,  bnt  the  attaohment  is  quashed,  he  is  not  exempt  from 
the  sernoe  of  a  tummons  issued  to  bring  him  into  oourt  to  respond  Ia 
damages  for  the  wrongful  and  malioious  issuing  of  the  attachment 
where  he  oomes  into  this  state,  after  the  quashing  of  the  attaohmenl^ 
for  the  purpoee  of  testifying  in  the  main  action. 

Hitftti  W.  Applegarih  and  Henry  C.  Kennardf  for  the  appel* 
lani 

* 

John  HinUey  and  Bernard  Carter^  for  the  appellees. 

^^  FowLBB,  J.    Edward  F.  Sanborn  and  Arthur  C.  ManOi. 
trading  as  Sanborn  &  Mann,  residing  and  doing  business  in 
Massachusetts,  issued  out  of  the  Baltimore  city  court  an  at^ 
tachmenton  original  process  against  Joseph  Mullen,  a  citizen< 
of  this  state  and  a  resident  of  Baltimore  city.    This  attach- 
ment  was  subsequently  quashed,  and  the  short  note  case  was^ 
prosecuted,  but  without  success.    Sanborn,  one  of  the  plain- 
tiffs in  the  attachment  suit,  was  advised  by  his  counsel  heref 
that  it  would  be  necessary  for  him  to  testify  as  a  witness  at 
the  trial  of  the  short  note  case,  and  it  is  admitted  he  came 
here  for  that  purpose.    The  case,  however,  was  continued, 
and  Sanborn,  having  left  the  courtroom  in  Baltimore,  was 
about  to  depart  from  this  state  for  his  home  in  Massachu* 
■etts   when  he  was  summoned  as  a  defendant  in  a  cause 
brought  by  the  appellant,  Mullen,  to  recover  damages  for 
wroDgfuUyi  maliciously,  and  without  probable  cause  issuing 
the  attachment  above  mentioned.    Sanborn  moved  to  quash 
the  writ  of  summons  and  the  return  of  the  sheriff  thereon, 
on  the  ground  that  being  a  witness  from  another  state  he  was 
exempt  from  civil  process  while  attending  as  a  witness  in  the 
short  note  case,  and  for  a  reasonable  time  thereafter.    This 
motion  was  answered  by  Mullen,  who  insisted  that  it  should 
be  dismissed,  but  the  court  below,  being  of  opinion  that  it 
was  bound  by  the  decision  of  this  court  in  Bolgiano  v.  OUberi 
Lock  Co..,  78  Md.  182,  25  Am.  St.  Rep.  682,  passed  an  order 
quashing  the  writ  of  summons  as  prayed  by  Sanborn.    From 
tiiis  order  Mullen  has  appealed. 

The  only  question,  therefore,  presented  here  is,  whether 
under  the  circumstances  of  this  case  the  appellee,  Sanborn, 
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**^  is  exempt  from  the  service  of  summons  issued  to  bring 
him  into  court  to  respond  in  damages  for  the  wrongful  and 
malicious  issuing  of  the  attachment  We  do  not  think  this 
ease  is  within  the  rule  laid  down  by  this  court  in  Bolgiano  t. 
Oilbert  Lock  Co.,  73  Md.  132,  25  Am.  St.  Rep.  582.  That  was 
the  case  of  a  witness,  who  was  not  a  party  to  the  suit,  who 
eame  here  from  New  Jersey,  where  he  resided,  for  the  purpose 
of  testifying  in  a  cause  on  trial  in  this  state,  and  we  there  ex* 
pressed  the  view  that  the  tendency  of  the  courts  in  this  coun- 
try '^  is  to  enlarge  the  privilege  and  afford  full  protection  to 
suitors  and  witnesses,  from  all  forms  of  process  of  a  civil  na- 
ture during  their  attendance  before  any  judicial  tribunal,  and 
for  a  reasonable  time  in  going  and  returning";  but  continu* 
ing,  we  said:  '*  We  think  the  decided  weight  of  authority  has 
extended  the  privilege  so  far  at  least  as  to  exempt  a  resident 
of  another  state,  who  comes  into  this  state  as  a  witness  to 
give  evidence  in  a  cause  here,  from  service  of  process  for 
the  commencement  of  a  civil  suit  against  him  in  this  state, 
and  that  the  privilege  protects  him  in  staying  and  returning, 
provided  he  acts  bona  fide,  and  without  unreasonable  delay.*' 
The  language  above  quoted  was,  of  course,  used  in  reference 
to  the  facts  of  the  case  then  before  us,  that  of  a  witness  who 
was  not  a  party  to  the  cause.  As  we  did  not  in  the  case  just 
cited  undertake  to  lay  down  any  general  rule  as  to  the  ex- 
emption of  suitors  from  civil  process,  because  that  was  a  case 
involving  only  the  rights  of  a  witness,  we  do  not  think  the 
case  now  before  us  would  justify  us  in  announcing  a  rule  of 
exemption  applicable  alike  to  all  suitors  in  all  civil  actions. 
As  to  what  the  better  rule  may  be,  both  as  to  plaintiffs  and 
defendants,  there  is  some  conflict  of  authority;  but  we  are  all 
of  opinion  that  this  right  of  exemption  should  not  be  ex- 
tended to  one  who,  like  the  appellee,  comes  here  and  avails 
himself  of  the  right  given  him  by  our  statute  to  issue  an 
attachment  for  fraud,  or,  as  it  is  generally  called,  an 
attachment  on  original  process.  This  proceeding  has  al- 
ways been  considered  an  extreme  remedy,  and  the  legisla- 
ture **^  seeing  the  great  temptation  there  would  exist  to 
abuse  it,  and  the  loss  and  injury  to  the  defendant  which  must 
necessarily  follow  such  abuse,  provided  by  statute  that  no 
such  attachment  should  issue  until  the  plaintiff  therein  should 
give  bond,  with  good  security,  to  answer  for  all  such  costs 
and  damages  as  should  be  awarded  against  him  for  wrong* 
fully  suing  out  such  an  attachment    When  the  appellee 
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issued  tbd  at'^.obment,  the  wrongful  issuing  of  which,  an(l 
the  damages  thereby  caused,  being  the  causes  of  action  in 
this  cpse,  he  gave  bond  as  required  by  law,  and  the  appellant 
not  only  has  the  right  to  look  to  that  bond  for  compensation 
for  the  injury  done  him  by  the  appellee,  but  in  most  cases  it 
is  the  only  source  from  which  be  may  hope  to  secure  it.     Wa 
have  held,  however,  that  the  bond  cannot  be  put  in  suit,  un« 
less  a  suit  against  the  plaintiff  in  the  attachment  for  wrong* 
fully   suing  it  out  has  first  been  prosecuted  to  judgment: 
McLuckie  v.   WilliamSy  68  Md.  265.     The  appellee  having 
failed  to  prosecute  his  attachment  with  success,  and  the  ap« 
pellant  having  sued  him  in  the  court  where  the  bond  was 
filed  to  ascertain  the  damages,  so  that  he  could  avail  himself 
»f  a  suit  on  the  bond  to  make  himself  whole,  we  think  the 
%ppellee  should  be  held  to  have  waived  his  right,  if  he  had 
iny,  to  exemption  from  summons,  and  should,  at  least,  be 
put  in  the  same  and  no  worse  situation  than  resident  suitorii 
•i?ould  be  under  like  circumstances.     Having  voluntarily  ap« 
peared  in  our  courts  to  take  advantage  of  this  peculiarly 
harsh  remedy,  and   having  given  bond,  without  which  he 
eould  not  have  attached,  he  ought  not  to  be  allowed  to  as- 
sume a  position  which  might  enable  him  to  escape  all  liabil* 
ity  for  his  wrongdoing,  and  at  the  same  time  destroy  the 
efficacy  of  his  bond.    For,  if  the  bond,  which  in  many  cases 
will  alone  protect  the  defendant  from  loss  and  his  business 
from  destruction,  cannot  be  put  in  suit  until  the  nonresident 
plaintiff  in  attachment  has  been  sued  and  a  judgment. recov- 
ered  against  him  in  the  perhaps  far  distant  state  where  he 
resides,  the  value  of  the  bond  as  a  security  *^  to  the  alleged 
debtor,  and  as  a  means  of  preventing  the  fraudulent  and 
reckless  abuse  of  the  process  of  the  court,  will  be  greatly 
diminished,  if  not,  in  many  cases,  made  absolutely  worthless. 
It  would  seem,  therefore,  that  whatever  rule  of  exemption 
we  may  adopt  in  regard  to  suitors  generally,  in  civil  actions, 
when  the  occasion  arises,  that  neither  public  policy  nor  the 
due  administration  of  justice  demands  that  we  should  hold 
the  appellee  exempt  from  the  service  of  the  summons  issued 
against  him  to  compel  him  to  answer  in  damages  for  the 
alleged   wrongful  issuing  of   the  attachment  in   question. 
Sound  public  policy,  on  the  contrary,  as  well  as  the  admin- 
istration  of  equal  justice,  would  seem  to  demand  that  no  in* 
ducements  should  be  held  out  to  nonresident  suitors  to  avail 
themselves  of  the  harshest  remedy  known  to  our  statutes; 
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bat  if  they  ehoold  eome,  and  ehonld  abuse  the  remedy  to  the 
injury  of  an  alleged  debtor,  let  them  answer  here  as  the  rest* 
dents  of  this  state  must  do  in  like  cases. 

In  conclusion,  we  need  only  say  that  we  think  it  nnneces* 
•ary  to  discuss  further  than  we  have  already  done:  Bdgiano 
T.  GUbeH  Lock  Co,,  78  Md.  132;  25  Am.  St.  Bep.  582;  for 
whether  or  not  the  principles  there  announced,  and  the  eases 
there  cited  to  support  them,  establish,  as  contended  by  coun- 
sel for  appellee  in  the  additional  brief  filed  a  few  days  ago, 
that,  generally,  plaintiffs,  defendants,  and  witnesses  are  all 
equally  exempt  from  civil  process  while  attending  court  in 
another  state,  the  case  now  before  us,  for  the  reasons  we  have 
given,  is  unlike  that  case,  and  the  cases  therein  cited. 

We  must  not  be  considered  as  agreeing  that  Bolgiano  v» 
OilbeH  Lock  Co.,  78  Md.  132,  25  Am.  St.  Rep.  582,  goes  to  the 
extent  contended  for  by  the  appellee  here.  The  exemption 
from  service  of  civil  process  enjoyed  by  witnesses  in  this 
state,  under  the  rule  laid  down  in  the  case  cited,  should  not 
be  further  extended,  except  upon  the  most  careful  considera* 
tion. 

Order  reversed  and  cause  remanded. 


PaoGiss— BzBMPnoH  of  Pastiss  avd  Wirwissis  vaoii  Siavioi  mr.^ 
Th«  OMM  sre  conflioting  m  to  whether  nonresident  tnitora  and  witneaaee 
are  exempt  from  lenrice  of  prooees  while  attending  conrt:  Fi^  r.  fFeitoimv 
4  &  Dak.  233;  46  Am.  St  Rep.  790^  and  note;  Camenm  v.  JUberii^  87  WU. 
891;  41  Am.  St.  Rep.  43,  and  note.  In  some  jnrisdicttons  a  nonresident 
attending  a  oonrt  as  a  witness  in  a  suit  to  whioh  he  is  a  party  is  not  exempt 
from  the  service  of  process  in  another  tnitt  Oapwett  v.  Sipe,  17  K  L  475;  SS 
An.  81  Rep.  88a 
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[79  Mastlamd^  S14] 
AmMALi— LUBIUTT  VOB  DSATH  CaUSXD  BT  SaLB  OF  HOBSS  WITH  OlAHD] 

The  render  of  a  horse  affeoted  with  glanders  and  sold  to  an  innooent 
parchaser  hy  means  of  false  representations  is  liable  for  the  death  of 
one  who  contraots  the  diMase  while  having  charge  of  the  horse  for  th* 
purchaser,  if  the  render  knew  the  disease  to  be  imminently  dangerous 
to  human  beings,  and  that  getting  it  wonld  be  the  natural  and  probablo 
oonseqnenoe  of  coming  in  contact  with  the  animaL 
Judicial  Nonas— Glakdsrs.— A  oonrt  will  not  take  judicial  notice  thai 
thera  is  great  or  imminent  danger  of  a  human  being  getting  the  glandei* 
by  simply  coming  in  contact  with  a  horse  that  has  the  disease. 

AHDIALS— PUBADINa  TO  RiOOVBA  DaMAOSS  lOR  DbATH  CaUSBD  BT  OukHD- 

aBS.^>lf  damagea  are  claimed  against  the  fraudulent  vendor  of  a  h< 
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affseted  with  gbad«n»  for  Hm  dflttb  of  a  pmon  MBtrMilBf  the  diMM» 
by  MDung  i»  omktMt  with  tlM  hont^  tho  dMiaratioa  nivit^  i»  dbe^ 
■Ikfe  that  gtttinf  th«  diaasM  would  ba  tha  natoral  and  probabla  aooaa 
foanoa  af  oonung  in  oontaet  with  it.    An  allegation  that  tha  dinaao 
J  aatily  ba  oommonioatad  to  human  beinga"  ii  not  ani&oianl 


AonoH  in  the  name  of  the  state,  as  plaintiff,  for  the  nee  of 
the  widow  and  children  of  John  W.  Hartlove,  who  died  from 
what  was  alleged  to  have  been  the  wrongful  act  of  the  de» 
iendant 

WiUiam  L.  Marbury  and  WiUiam  L.  Hodge^  for  the  appel* 
lant. 

Tiwma$  R.  CUndine%^  for  the  appelleee. 

*^  BoTD,  J.  A  demnrrer  to  the  declaration  filed  in  thit 
caee  wae  sustained  by  the  superior  court  of  Baltimore  citj. 
Judgment  **^  was  entered  on  the  demurrer  and  an  appeal 
taken  to  this  court  It  therefore  becomes  necessary  for  us  to 
ascertain  what  facts  are  alleged  as  the  basis  of  the  suit,  they 
being  admitted  by  the  demurrer  to  be  true. 

The  plaintiffs  allege  that  the  defendants  are  dealers  in 
horses  and  proprietors  of  a  livery  and  sale  stable,  and  had  in 
their  possession  a  mare  which  was  *'  affected  with  a  contagious 
and  infections  disease  called  *  glanders,'  a  disease  which  is 
not  only  fatal  to  horses,  but  which  may  easily  be  communi- 
cated to  human  beings  who  happen  to  be  brought  into  contact 
with  horses  suffering  therefrom";  that  the  defendants,  well 
knowing  that  the  mare  was  suffering  from  said  disease,  the 
dangerous  character  of  the  disease,  and  that  it  was  danger- 
ous to  human  life,  in  disregard  of  the  statutes  of  this  state 
relative  thereto,  negligently  and  willfully  exposed  the  mare 
for  sale,  and  did  sell  her  to  one  William  H.  Hartlove  for  the 
sum  of  seventy-five  dollars;  that  said  William  H.  Hartlove, 
''not  knowing  of  the  true  condition  of  said  mare,  or  that  sh# 
bad  said  disease,  but  relying  upon  and  believing  the  assur* 
ance  given  him  by  the  defendant,  that  she  was  suffering  from 
nothing  worse  than  a  bad  cold,  paid  for  said  mare,  took  her 
away  and  placed  her  in  another  stable  where  she  could  be 
and  has  in  fact  [been]  attended  to  and  treated  by  John  W. 
Hartlove,"  a  brother  of  William  H.  Hartlove,  the  husband 
of  one  of  the  equitable  plaintiffs  and  the  father  of  the  others. 
They  further  allege  that  John  W.  Hartlove, "  while  attending 
to  said  mare  and  using  due  care,  and  not  knowing  that  she 
had  said  disease,  contracted  the  same  and  died." 
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Article  67,  section  1,  of  our  code  provides  that  *'  whenever 
the  death  of  a  person  shall  be  caused  by  a  wrongful  act, 
neglect,  or  default,  and  the  act,  neglect,  or  default  is  such  as 
would  (if  death  had  not  ensued)  have  entitled  the  party 
injured  to  maintain  an  action  and  recover  damages  in  re« 
Bpect  thereof,  the  person  who  would  have  been  liable  if  death 
had  not  ensued,  shall  be  liable  to  an  action  of  ***  damages, 
notwithstanding  the  death  of  the  person  injured/'  etc. 

We  are  therefore  to  determine  whether,  under  the  facts 
admitted  by  the  demurrer,  John  W.  Hartlove,  if  he  had  sur* 
vived,  could  have  recovered  under  this  declaration. 

It  is  said  in  Benjamin  on  Sales,  section  431,  that  ^'a  man 
may  make  himself  liable  in  an  action  founded  on  tort,  for 
fraud  or  deceit  or  negligence,  in  respect  of  a  contract  brought 
by  parties  with  whom  he  has  not  contracted,  by  a  stranger, 
by  any  one  of  the  public  at  large  who  may  be  injured  by 
such  deceit  or  negligence,"  although  this  statement  is  some- 
what qualified  in  the  later  editions  of  that  work. 

The  main  difficulty  consists  in  applying  the  principles 
applicable  to  such  actions  to  the  facts  of  the  particular  cases. 

We  will  therefore  examine  into  some  of  the  authorities 
which  have  been  brought  to  our  attention  to  ascertain  what 
the  various  courts  have  determined,  with  a  view  of  applying 
what  we  deem  to  be  the  correct  principles  to  the  circumstances 
of  this  case. 

The  case  of  Thomas  r.  Winchester,  6  N.  Y.  397,  57  Am.  Deo. 
455,  is  one  of  those  mainly  relied  on  by  appellants. 

It  has  probably  gone  further  than  most  of  the  cases,  and 
has  been  somewhat  criticised  by  some  authorities.  It  must 
be  conceded  that  the  facts  of  that  case  differ  in  some  material 
respects  from  the  one  we  now  have  under  consideration. 

It  very  clearly  decides,  however,  that  the  fact  that  the 
plaintiff  was  not  a  party  to  the  contract  with  the  defendant, 
but  purchased  the  article  in  question  from  a  druggist,  who 
had  bought  it  from  another  druggist,  the  vendee  of  the 
defendant,  did  not  preclude  a  recovery.  The  action  was 
founded  on  the  negligence  of  the  defendants,  whose  agent 
had  negligently  labeled  a  jar  of  what  was  in  fact  belladonna, 
^*  i  lb.  dandelion,"  etc.  By  reason  of  this  negligent  labeling, 
*"  the  intermediate  vendors,  as  well  as  the  plaintiff,  were 
led  to  believe  that  it  was  the  extract  of  dandelion,  which 
was  harmless,  and  did  not  know  it  was  belladonna,  which 
was  poisonous.    The  court,  on  page  409,  said:  '*  In  the  pras- 
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«nt  case  the  sale  of  the  poisonous  article  was  made  to  a 
dealer  in  drugs,  and  not  to  a  consumer;  the  injury,  therefore, 
was  not  likely  to  fall  on  him,  or  on  bis  vendee,  who  was  also  a 
dealer;  but  much  more  likely  to  be  visited  on  a  remote  pur« 
chaser,  as  actually  happened." 

**  The  defendant's  negligence  put  human  life  in  imminent 

danger The  defendant's  duty  arose  out  of  the  na* 

tare  of  his  business,  and  the  danger  to  others  incident  to  its 
mismanagement." 

On  page  410  it  is  said:  *'In  Longmeid  v.  HMiday,  6  Ex. 
761,  the  distinction*  is  recognized  between  an  act  of  negli« 
gence  imminently  dangerous  to  the  lives  of  others  and  one 
that  is  not  so.  In  the  former  case  the  party  guilty  of  the  neg* 
ligence  is  liable  to  the  party  injured,  whether  there  be  a  con- 
tract between  them  or  not;  in  the  latter  the  negligent  party 
is  liable  only  to  the  party  with  whom  he  contracted,  and  on 
the  ground  that  negligence  is  a  breach  of  the  contract." 

As  the  defendant  was  the  cause  of  the  injury  to  the  plaintiff 
without  any  intervening  negligence  of  others,  and  it  was  *'  an 
act  of  negligence  imminently  dangerous  to  the  lives  of  others," 
he  was  very  properly  held  liable,  although  no  fraud  was 
proven  or  alleged. 

In  Loop  V.  Litchfieldj  42  N.  Y.  851,  1  Am.  Rep.  543,  it  was 
held  that  the  vendor  of  an  article  of  his  own  manufacture  is 
not  liable  to  one  who  uses  the  same,  with  the  consent  of  the 
purchaser,  for  injuries  resulting  from  a  defect  therein,  unless 
such  article  is,  in  its  nature,  **  imminently  dangerous:  See, 
also,  Losee  v.  Clute,  51  N.  Y.  494;  10  Am.  Rep.  638. 

In  Davidson  v.  Nichols^  11  Allen,  514,  it  was  held  that  the 
sale  of  an  article,  in  itself  harmless,  and  which  only  became 
dangerous  by  being  used  in  combination  with  ^'^  some  other 
article,  without  knowledge  by  the  vendor  that  it  was  to  be  so 
used,  did  not  make  him  liable  to  the  purchaser  from  the 
original  vendee  for  an  injury  sustained  by  him  while  using  it 
in  combination  with  the  other  article,  notwithstanding  it  was 
different  from  that  which  was  intended  to  be  sold.  The  facts 
of  that  case  did  not  disclose  any  duty  or  obligation  which 
rested  on  the  defendant  toward  the  plaintiff  in  the  sale  of  the 
article.  The  court  said:  *'  We  know  of  no  duty  or  principle 
of  law  by  which  a  vendor  of  an  article  can  be  held  liable  for 
mistakes  in  the  nature  or  quality  of  the  article  arising  from 
his  carelessness  and  negligence,  which  causes  loss  or  injury  to 
ether  persons  than  his  immediate  vendee,  when  there  has 
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been  no  fraudulent  or  false  repreeeotaticii  In  the  aate,  and 
the  article  sold  was  in  itself  harmless,  especially  when  the 
sale  was  made  without  any  notice  to  the  Tender  that  the  ar- 
ticle is  bought  for  a  third  person/'  etc. 

In  MeDonald  v.  Snelling,  14  Allen,  294,  92  Am.  Dec.  768, 
the  court  said:  ^*  Where  a  right  or  duty  is  created  wholly  by 
contract,  it  can  only  be  enforced  between  the  contracting 
parties.  But  when  the  defendant  has  violated  a  duty  im- 
posed on  him  by  the  common  law,  it  seems  just  and  reason* 
able  that  he  should  be  held  liable  to  every  person  injured 
whose  injury  is  the  natural  and  probable  consequence  of  the 
the  misconduct.  ....  Actions  can  be  maintained  only  where 
there  is  shown  to  be:  1.  A  misfeasance  or  negligence  in  some 
particular  as  to  which  there  was  a  duty  toward  the  party  in* 
jured,  or  the  community  generally;  and  2.  Where  it  is  appar» 
ent  that  the  harm  to  the  person  or  property  of  another  which 
has  actually  ensued  was  reasonably  likely  to  ensue  from  the 
act  or  omission  complained  of.'' 

In  WellingUm  t*  Downer  KeroBcne  Oil  Co.y  104  Mass.  64, 68, 
the  court  decided  that  where  the  defendant  sold  naphtha  to  a 
retail  dealer,  to  be  sold  by  him  to  be  used  in  lamps  for  ilium* 
inating  purposes,  the  defendant  knowing  it  ***  to  be  explo* 
siye  and  dangerous  to  life  when  so  used,  and  that  the  retail 
dealer's  purpose  was  to  sell  the  same,  and  the  latter  sold  it 
to  the  plaintiff  without  either  of  them  knowing  its  dangerous 
qualities,  he  was  held  liable  and  was  bound  to  contemplate, 
as  a  natural  and  probable  consequence  of  his  unlawful  act, 
that  it  might  explode  or  ignite,  and  injure  an  innocent  pur- 
chaser or  bis  property,  and  must  answer  in  damages  for  such 
a  consequence  if  it  should  come  to  pass. 

It  was  held  in  Jeffrey  ▼.  Bigelow^  18  Wend.  518,  28  Am. 
Dec.  476,  that  the  sale  of  an  animal  which  had  a  contagious 
disease,  known  to  the  vendor  but  not  to  the  vendee,  was  a 
fraud.  This  is  approved  in  Cooley  on  Torts,  481,  first  edition, 
where  it  is  also  said  that  the  fraud  would  not  only  be  more 
censurable,  but  more  clearly  actionable,  if  that  which  is  ex* 
posed  to  injury  by  the  concealment  is  the  health  or  life  of 
human  beings:  See,  also.  Wood  on  Nuisance,  sec.  146. 

HiU  V.  Balh,  2  Hurl.  A  N.  299,  is  in  conflict  with  Jeffrey 
T.  Bigelowy  18  Wend.  518,  28  Am.  Deo.  476,  so  far  as  holding 
the  concealment  of  the  contagious  disease  to  be  a  fraud,  but 
it  does  not  go  to  the  extent  of  deciding  that  if  in  point  of 
fact  there  was  actual  fraud  or  misrepresentation,  the  vendor 
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would  not  be  responsible  for  all  conaequenoee  which  natnrallj 
neolted  from  the  fraudulent  sale. 

In  the  cases  of  Langridge  ▼•  L&vy^  2  Hees.  A  W.  619,  4 
Ifees.  A  W.  339,  and  Qeorge  ▼.  SHvingUyn^  L.  R.  5  Ex.  1,  the 
defendant  sold  the  respective  articles  for  the  use  of  the  par* 
ties  injured,  knowing  that  they  were  to  be  so  used  by  them, 
and  hence  they  present  some  different  features  from  the  case 
at  bar. 

Such  cases  as  Wi'nJUrhoit(m  ▼.  Wright,  10  Hees.  A  W.  109, 
and  CMi*  y.  Selden^  L.  R.  3  C.  P.  495,  are  in  harmony  with 
Loop  V.  LiUhfield,  42  N.  Y.  351,  1  Am.  Rep.  543,  and  Loses  v. 
CltUe,  51  N.  Y.  494,  10  Am.  Rep.  638,  above  referred  to.  The 
defendants  in  those  cases  owed  no  duty  to  the  plaintiffs  on 
account  of  the  respective  contracts,  and  the  articles  sold  and 
the  work  *'*  done  were  not  of  such  a  character  as  to  be 
necessarily  dangerous  to  those  using  them  or  being  where 
they  were,  and  hence  they  were  not  bound  either  by  contract 
or  by  any  considerations  of  public  policy  or  safety, 

Farrant  ▼.  Barnes,  11  Com.  B.,  N.  S.,  553,  is  to  the  same 
effect  as  2%omas  ▼.  Winchester,  6  N.  Y.  397,  57  Am.  Dec.  456, 
and  McDonald  r.  SneUing,  14  Allen,  294,  92  Am.  Dec.  768,  as 
it  was  decided  upon  the  principle  that  a  man  who  delivered  an 
article  which  he  knows  to  be  dangerous  or  noxious  to  another 
person,  without  notice  of  its  nature  and  qualities,  is  liable  for 
any  injury  which  may  likely  result,  and  which  does  in  fact 
result,  therefrom  to  that  person  or  any  other  who  is  not  him* 
self  informed. 

In  Heaven  v.  Pender,  11  Q.  B.  Div.  603,  Cotton,  L.  J.,  in  de- 
livering the  opinion  of  the  majority  of  the  court  and  in  declin- 
ing to  concur  in  all  the  principles  enunciated  by  the  master 
of  rolls,  said:  ''  I  in  no  way  intimate  any  doubt  as  to  the 
principle  that  any  one  who  leaves  a  dangerous  instrument,  as 
a  gon,  in  such  way  as  to  cause  danger,  or  who  without  due 
warning  supplies  to  others  for  use  an  instrument  or  thing 
which  to  his  knowledge,  from  its  construction  or  otherwise,  is 
in  such  a  condition  as  to  cause  danger,  not  necessarily  incident 
to  such  an  instrument  or  thing,  is  liable  for  injury  caused  to 
others  by  reason  of  his  negligent  acts."  The  appellee  has 
eit«d  Benjamin  on  Sales,  edition  of  1888,  Barry  ▼.  Croskey,  2 
John  A  H.  1,  and  other  authorities  to  establish  the  principle 
that  a  false  representation  made  by  one  person  to  another, 
upon  which  a  third  person  acts,  and  so  acting  was  injured, 
does  not  give  such  third  person  a  right  of  actioui  unless  such 
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false  representation  was  made  with  the  intent  that  it  should 
be  acted  upon  by  him  in  the  manner  that  occasions  the  in* 
jury  or  loss.  That  may  be  a  correct  doctrine  as  far  as  it  goes^ 
as  established  by  the  English  courts,  but  we  do  not  under* 
stand  it  to  be  the  law  as  settled  by  the  courts  of  this  country, 
unless  it  be  taken  with  the  further  qualification  that  if  the 
act  done  ^'^  violate  a  duty  owed  to  the  particular  person 
injured  or  to  the  public,  the  defendant  will  be  liable  to  a  third 
person.  We  are  not  prepared  to  announce  as  the  law  of  this 
state  that  a  vendor  can,  by  means  of  false  representations  as 
to  the  character  and  condition  of  the  thing  sold,  induce  his 
vendee  to  purchase  it  from  him,  thereby  causing  him  inno- 
cently to  subject  a  third  person  to  the  injury  which  naturally 
comes  from  his  coming  in  contact  with  the  thing  purchased^ 
and  still  in  all  cases  excuse  liability  to  such  third  person, 
unless  the  latter  can  establish  that  such  false  representations 
were  made  with  the  direct  intent  of  their  being  acted  on  by 
him  in  the  manner  that  occasions  the  injury. 

We  have  referred  to  a  number  of  cases  which  present  va- 
rious phases  of  such  questions  as  may  reflect  upon  the  one 
before  us»  Without  deeming  it  necessary  to  pass  upon  all  of 
them,  or  to  go  to  the  full  extent  th^t  Thomae  v.  Winchester^  6 
N.  Y.  397,  57  Am.  Rep.  455,  has  gone,  we  are  of  the  opinion 
that  the  authorities,  and  a  proper  regard  for  the  protection  of 
innocent  persons,  fully  justify  us  in  the  conclusion  that  if  a 
vendor  sells  any  property  which  he  knows  to  be  imminently 
dangerous  to  human  beings,  and  likely  to  cause  them  injury, 
to  an  innocent  vendee  who  is  not  aware  of  the  danger,  and  to 
whom  false  representations  have  been  made  as  an  inducement 
to  the  sale,  he  may,  under  proper  allegation  and  proof,  be 
held  responsible,  not  only  to  the  vendee,  but  to  such  person 
or  persons  as  the  vendee  may,  in  the  ordinary  course  of 
eveiits,  call  upon  to  take  charge  of  the  property  for  him.  It 
only  remains  for  us  to  determine  whether  the  allegations 
made  in  the  declaration  bring  this  case  within  the  above 
rule. 

It  is  true  that  it  alleges  that  the  defendants  knew  that  the 
disease  of  glanders  was  dangerous  to  human  life,  and  that  it 
may  be  easily  communicated  to  human  beings  who  happen 
to  be  brought  into  contact  with  horses  suffering  therefrom. 
It  does  not,  however,  allege  that  there  is  any  ^^^  imminent 
or  serious  danger  of  human  beings  contracting  the  disease. 
The  allegation  that  "  it  may  easily  be  communicated  to  hu» 
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iban  beingB*^  Ib  not  sufficient,  being  too  indefinite  and  general 
to  bring  the  case  within  what  we  deem  to  be  the  correct  prin-^ 
dple  applicable  to  such  cases.  The  declaration  should  allege- 
not  only  that  the  disease  was  imminently  dangerous,  or  some* 
thing  to  that  effect,  but  that  the  natural  or  probable  conse- 
quences of  human  beings  coming  into  contact  was  that  they 
would  contract  it.  Glanders  is  not  a  disease  so  frequently 
taken  by  man  as  to  permit  the  court  to  take  judicial  notice^ 
of  its  character.  Instances  are  probably  very  rare  where 
they  have  contracted  the  disease.  It  may  be  true  that  if  the 
disease  is  taken  by  a  man  his  life  will  be  in  great  danger; 
but  is  there  great  or  imminent  danger  of  his  getting  it  by 
simply  coming  in  contact  with  it?  Is  that  the  natural  and 
probable  result  to  be  expected?  The  declaration  must  not 
leave  to  conjecture  or  implication  any  thing  that  is  ma- 
terial. 

In  such  cases  as  Thomas  v.  Winchesierj  6  N.  Y.  397,  57  Am. 
Dec.  455,  the  defendants  were  held  liable  for  the  negligent 
sale  of  poison,  because  the  probable  result  and  natural  con* 
sequence  of  the  use  of  poison  is  the  death  of  or  injury  to  the 
person  taking  it;  but,  in  cases  of  this  character,  it  may  not 
follow  as  a  necessary  or  probable  consequence  that  human 
beings  will  be  injured  as  they  may  come  in  contact  with 
glandered  animals  without  contracting  the  disease.  The 
declaration  should  have  presented  such  a  case  as  showed 
that  the  defendant  owed  a  duty  to  the  deceased  not  to  fraud- 
ulently expose  him  to  a  disease  which  would  probably  result 
in  hie  injury  by  coming  in  contact  with  it. 

But  it  is  also  defective  in  not  stating  that  John  W.  Hart- 
love  contracted  the  disease  as  the  probable  and  natural  con* 
sequence  of  his  attending  to  the  mare.  If  his  case  is  a  rare 
exception,  and  a  very  unusual  result  from  thus  coming  in 
contact  with  the  disease,  it  would  not  do  to  hold  the  defend- 
ants responsible  for  his  death.  In  such  a  '**  case  they 
could  not  have  been  held  to  have  reasonably  contemplated 
such  a  result  from  their  conduct.  It  would  be  carrying  the- 
principle  too  far  and  beyond  what  we  believe  to  be  author- 
ized by  the  authorities.  The  declaration  simply  alleges  that 
John  W.  Hartlove,  while  attending  to  said  mare,  and  usingp 
due  care,  and  not  knowing  that  she  had  said  disease,  con- 
tracted the  same  and  died.  It  should  have  alleged  that  he- 
contracted  the  disease  as  the  probable  and  natural  conse- 
quence of  his  being  brought  in  contact  with  it,  or  something- 
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to  tiutt  •ffect,  and  it  would  have  been  proper  to  set  oat  more 
iully  John  W.  Harilove's  oonneoiiou  with  the  case,  ao  at  to 
ehow  that  he  was  in  the  employ  of  or  had  been  called  in  bgr 
the  purchaser  to  attend  to  or  treat  the  animal.  For,  although 
we  think  it  can  be  gathered  from  the  declaration  that  John 
W.  Hartlove  was  acting  for  his  brother,  and  was  not  a  mere 
Tolunteer  or  intermeddler,  it  is  not  very  explicit  in  that  re- 
epect  What  we  have  said  above,  concerning  the  right  of 
one  not  a  party  to  a  contract  to  sue,  has  been  on  the  aa- 
eumption  that  the  declaration  does  show  that  John  W.  Hart- 
love  was  attending  to  the  mare  at  the  instance  of  his  brother, 
and  for  that  reason  we  think  the  plaintiffs  could  sue  the 
•defendants,  provided  the  circumstances  were  such  as  to  jus- 
tify it,  and  proper  allegations  were  made,  as  we  do  not  mean 
to  decide  that  any  third  person,  without  his  being  in  eome 
way  connected  with  the  purchaser,  could  sue. 

Being  of  the  opinion  that  the  declaration  has  not  made  out 
auch  a  case  as  calls  upon  the  defendants  to  plead,  we  think 
the  demurrer  was  properly  sustained,  and  will  therefore 
affirm  the  judgment;  but  we  will  remand  the  case  so  that 
the  plaintiffs  can  amend  the  declaration  if  they  see  proper 
todosa 

Judgment  affirmed,  with  costs,  and  cause  remanded. 

Tbb  PanroiPAL  Camu  is  •  unique  od«  in  th«  modeni  law  of  iM|^is«noi^ 
and  no  other  case  of  tho  kind  hat  been  fonnd,  though  diligont  aearoh  hae 
been  made.  There  ia  mnoh  aferength  in  the  argnment  advanoed  by  the  oonn* 
«el  for  appellant,  that  a  man  it  nnder  a  dnty  not  to  expoee  hit  feUow-mon  to 
danger,  and  oan  never  lay  thia  dnty  aside;  that  a  rendor,  in  making  a  aale^ 
ia  nnder  an  obligation  to  the  pnblio  at  well  at  to  the  vendee,  and  that  he 
inradea  the  rights  of  the  pnblio  by  sending  ont  or  selling  an  artiole  which 
lie  knows  to  be  dangerous  to  every  hnman  being  brought  into  oontaot  with 
it,  and  increases  that  danger  by  falsely  misrepresenting  the  oharaoter  ol  the 
•artiole.  If  there  is  any  difference  between  the  sale  of  a  poisonous  dmg  nog* 
iigently  misrepresented  and  a  poisonous  horse  fraudulently  misMpresented, 
the  difference  is,  we  apprehend  and  as  argued  by  the  learned  oonnssl^  thaA 
-the  latter  is  a  far  more  aggravated  case.  Aside  from  the  fact  that  saoh  aoti 
nre  often  made  a  violation  of  the  penal  laws  of  the  state,  there  k  a  remedy 
for  such  wrongs  by  a  civil  action,  and  its  foundation  is  the  violation  of  a 
public  duty.  Thus,  a  dealer  in  drugs  and  medioines  who  oaielessly  labels 
^  deadly  poison  as  a  harmless  medicine,  and  sends  it^  so  labeled,  into  the 
market,  is  respooaible  for  his  negligence  to  any  person  who,  without  fault  on 
liis  part»  is  injured  thereby,  though  it  may  have  passed  through  other  hand% 
l>y  intermediate  sales,  before  it  reached  the  pereon  injured:  l^ontof  ▼•  Wim^ 
4*ei(sr,  eN.T.a97;57  Am.Dec.466.  80^  if  an  apothecary  negligently  aells 
a  deadly  poison  as  and  for  a  harmless  medioine,  to  one  person  who  bnys  it  to 
administer  to  another  person,  and  the  former  givea  the  latter  a  dost  of  it|  as  a 


June,  1894.]  Star  «•  ftaz.  483 

iMdiotiie^ffmn  whioklMdiMiaafiiwlioiiii^arighlflf  MliMiB  lorl  ■gainifc 

the  •poihacvy  turTiTM  to  Um  d«oedmt'a  «dmiiiistr»tor:  JTorfon  t.  ffnsa//;  100 
JfM«.I43;8AiB.Bep.29lL  It  is  Hm  duty  of  drnggiste  to  know  the  properties 
o<  modioiao  whioh  they  leU,  and  to  employ  peraont  oi^oble  of  diecriminating 
and  oompoonding  Meovding  to  preeoriptioii,  aad^  if  thoy  depart  from  it|  or 
igDonMitly  introdnoe  olher  and  poieonona  dnigi»  they  are  roeponaiUo  for  the 
ooQseqvonoea  to  the  party  injured,  and  eannot  eaoape  responsibility  by  proof 
«f  extraordinary  ears  in  general:  Fkdw.  BoUmUtemp^  ISB.  Moo.  S10|  M  Am. 
]>se.  608.  The  prindpleof  these  oases  seems  to  be  strietly  analogoos  to  that 
of  the  principal  sass.  Analogous  to  the  priastpal  ease  are  thossdseiaioQS  af« 
ftiming  that  a  person  who^  knowing  himssl^  or  a  membsr  of  his  family,  or 
domeatio  animals  owned  by  him  or  nndor  his  osntroi*  to  Im  sofferiag  from 
an  Inf ootions  or  osotagiois  dissass^  and  who  wiongfallj  or  nsgUgaotly  sk- 
pooeo  otiiers  of  the  same  apeoies  to  snob  dissass^  whsrsbj  tksf  ooftttasl  U^ 
i»aiisw«tablo  for  the  damagss  thus  duo  to  Us  wis^fil  Mil  iM  Mit  It 
Mmn^w.  rflrMT,  162  Mioh.  m^  jtii^ |b OOQl 

lftB»^yobZLVU*« 
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Miller  v.  Fbesoott. 

[168  MinAGHTOBTTB,  12.] 

Lahdlobd  ahd  Tinakt.— Unlawful  Use  of  Prxmisbs  bt  a  BuvtwatAXW 
Is  a  breach,  whether  known  to  the  lessee  or  not,  of  a  condition  in  th* 
lease  not  to  make  or  suffer  any  waste  or  any  improper,  unlawful,  «r 
offensire  nae  of  the  premises. 

Landlord  and  Tbnant.— A  FoRFBrruRi  n  not  Waitid  bt  thm  Aocbpt- 
ANOB  OF  Rbnt  Albbadt  Aocrubd  under  a  receipt  specifying  that  it 
it  not  to  waive  any  breach  of  the  covenants  and  conditions  of  the  lease. 

Ejectment  by  an  administrator  to  recover  lands  leased  to 
his  testator  by  the  defendant  and  which  were  claimed  to 
have  been  forfeited  by  a  breach  of  the  covenants  of  the  leaM» 
The  trial  judge  ruled  in  favor  of  tUe  defendant 

W.  C.  Waity  for  the  plaintiff. 

W.  D.  Turner^  for  the  defendant. 

^*  Enowlton,  J.  The  plaintiff's  testator,  who  was  the  let* 
see  of  the  real  estate  described  in  the  writ,  entered  into  a 
covenant  not  to  *'  make  or  suffer  any  waste,  or  any  unlawful, 
improper,  or  offensive  use  of  the  said  premises/'  By  the 
terms  of  the  report,  judgment  was  to  be  entered  for  the 
defendant  unless  there  was  error  in  one  of  the  two  following 
rulings:  ^*1.  That  unlawful  use  of  the  premises  by  a  sub- 
tenant was  a  breach  of  the  covenants  and  conditions  of  the 
lease,  whether  known  by  the  plaintiff  or  her  testator  or  not; 
2.  That  if  the  rent  for  the  months  in  question  was  paid  over 
and  received  according  to  the  receipts  put  in  evidence  marked 
Bzhibil  2^  ttiat  would  not  amount  to  *  waiver  of  breaohes 
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then  known  to  the  defendant"  On  these  receipts  for  accrued 
rent  was  the  following  indorsement: 

IS  u  rpjjg  receipt  of  this  rent  is  not  to  waive  any  breach  of 
the  covenant  and  conditions  of  the  lease  on  the  Howard 
street  estate." 

The  covenant  referred  to  is  a  covenant  concerning  land, 
and  affecting  the  mode  of  enjoyment  of  it.  Such  a  covenant 
runs  with  the  land,  and  is  binding  ujion  persons  who  are  in 
privity  of  estate  with  the  covenantee.  It  is  intended  for  the 
protection  of  the  lessor,  and  he  may  enforce  it  directly  against 
the  original  lessee  or  against  an  assignee  of  the  lease.  If 
there  is  no  assignment  of  the  lease,  but  a  subletting  of  the 
whole  or  a  part  of  the  premises  for  a  time  less  than  the  re- 
mainder of  the  term,  so  that  no  privity  of  estate  is  created 
between  the  lessor  and  the  subtenant,  the  covenant  would  be 
ineffectual  for  the  lessor's  protection  if  he  could  not  proceed 
on  the  ground  that  it  applies  as  well  to  an  unlawful  use  by  a 
subtenant  as  by  the  original  lessee.  We  are  of  opinion  that 
the  agreement  not  to  ^'make  or  suffer''  an  unlawful  use  of 
the  premises  must  be  interpreted  as  a  stipulation  that  there 
shall  be  no  unlawful  use  by  the  original  lessee,  or  by  any 
person  who  is  occupying  under  him.  It  is  easy  for  the  lessee 
to  control  the  use  of  the  property,  and  to  protect  the  interests 
of  the  lessor  and  of  himself  in  this  particular.  With  this 
interpretation  effect  is  given  to  the  word  "  suffer."  It  may 
not  be  reasonable  to  hold  that  the  covenant  makes  the  lessee 
liable  for  an  unlawful  use  of  the  property  by  trespassers;  but 
he  may  well  be  held  to  *'  suffer"  an  unlawful  use  of  the  prop- 
erty if  he  does  not  take  effectual  measures  to  prevent  such  a 
use  by  those  who  occupy  by  his  authority.  The  adjudication 
in  Wheeler  ▼.  EarUy  5  Gush.  81,  61  Am.  Dec.  41,  fully  coven 
the  ruling  now  in  question. 

The  acceptance  of  rent  already  accrued,  accompanied  by 
an  express  agreement  that  the  breach  of  condition  was  not 
thereby  waived,  did  not  affect  the  right  of  the  lessor  to  enter 
for  a  breach  of  the  condition:  KimbaU  v.  Rowland^  6  Gray, 
224.  There  was  nothing  necessarily  inconsistent  between 
the  acceptance  of  rent  due  and  the  enforcement  of  the  right 
to  enter.    There  was  no  error  in  the  rulings  at  the  triaL 

Judgment  for  the  defendant. 


LuTDLOED  AHD  Tenant— WAITER  uf  FoBismnti  of  Lease.— An  aooepi* 
<ao«  bj  a  laiidlord  of  rent  accruing  after  forfeiture,  from  a  tenanti  operatee 
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M  a  wairar  of  the  breaoh  of  tho  ooaditioii  of  a  leafa:  OwAer  t.  Hacbm^  6 
Wis.  828;  70  Am.  Doa  487;  0€arnhari  t.  Fkm^,  40  Mo.  449;  98  Am.  0oo. 
803,  and  note.  This  qnettioa  U  fully  diaoaated  in  the  monographio  aofeo  to 
ifoM9  ▼•  Loomkt  amUt  p.  104 

LiABi— EmoT  or  Unlawvctl  Uu  bt  SaBLMsn.— A  tiibteiiaat'a  oooa- 
panojr  for  an  unlawful  pnrpoio  is  a  breaoh  of  the  lessee's  oovenant  not  to 
oooupy  or  suffer  the  premises  to  be  oocnpied  for  sneh  pnrposoi  Wktdtr  T. 
MarU.  0  Cush.  81;  01  Am.  Deo.  4l« 


MaBWIOK   v.  Ro0BR8. 
[188  MAfluoHOuens^  fiO.] 

ftnppnro^OiMiBAL  Atuuob.— The  obligation  to  oontribolo  to  a  gonorml 
average  loss,  or  to  the  general  average  expenses^  springs  from  the  law 
itself,  and  not  from  any  oontraot  between  the  parties  oonoemed.  It  is 
a  oonseqnence  of  the  oommon  danger,  where  natural  justice  requires 
that  all  should  contribute  to  indemnify  for  the  Ices  of  property  whioh 
b  sacrificed  by  one  in  order  that  the  whole  adventure  may  be  saved. 

tmrnNO.— Thb  Obuoation  to  Pat  Gmbbal  Aykbaob  rests  upon  the  too- 
eel,  the  cargo,  and  the  freight  in  proportion  to  their  respective  values^ 
and  upon  the  owners  of  each  in  proportion  to  the  value  of  their  property 
at  risk,  and  may  be  enforced  by  resorting  to  the  lien  upon  the  property 
saved  from  the  common  peril,  or  by  aotion  sgainst  the  persons  bound  tB 
oontribute. 

SnmNo— Obnkral  Atbbagb— Tbb  Obuoatiob  or  a  Chartkbbb  of  a 
Vbbbl  Who  n  Also  thb  Ownbb  or  thb  Caboo  to  oontribute  to 
the  general  average  is  not  waived  by  a  provision  in  the  oharter  party 
that  all  liability  of  charterers  under  the  agreement  shall  oease  as  sooa 
as  the  cargo  is  shipped  on  board.  All  questions,  whether  of  demurrago 
or  otherwise,  to  be  settled  by  the  consignees,  the  owner  and  oaptaim 
looking  to  their  lien  on  the  cargo  iw  these  pnrpooso.  ThiB  olaasB 
affects  him  in  his  capacity  of  charterer  oiAy. 

P.  B.  Kiemanj  for  the  plaintiff. 

E.  A.  Upion^  for  the  defendant 

**  BABKEBf  J.  This  suit  is  brought  by  the  owners  of  m 
bark  to  recover  of  the  defendant,  who  was  the  charterer  of 
the  vessel  and  also  owner  of  her  cargo,  his  share  of  general 
average  expenses.  The  declaration  alleges,  in  substance, 
that  the  plaintiffs  are  owners  of  the  vessel,  that  they  made  a 
contract  of  charter  party  with  the  defendant  to  carry  a  general 
cargo  of  merchandise  from  Boston  to  Talcahuano;  that  in  pur- 
suance thereof  the  vessel  was  duly  laden  with  a  cargo  owned 
by  the  defendant  and  sailed  from  port;  that  upon  her  voyage 
she  sustained,  from  bad  weather,  heavy  gales,  and  a  heavy 
damages  by  which  it  became  *^  necessary  to  put  into  a 
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port  of  distreM,  where  there  were  general  average  ezpenees 
amounting  to  the  Bum  of  sixteen  hundred  and  ninety^vo 
dollars  and  ninety^five  centSi  of  which  the  eargo  should 
bear  its  proportional  part;  that  a  certain  proportion  of  this 
sum,  but  not  the  full  amount,  was  thereafter  paid  by  the 
owner  of  the  cargo,  which  amount  so  paid  the  plaintiffs 
refused  to  receive  in  full  settlement  of  the  cargo's  proportion 
of  general  average;  that  upon  the  arrival  home  of  the  vessel 
general  average  adjustments  were  duly  made,  in  which  the 
contribution  of  the  cargo  to  the  general  average  expenses 
amounted  to  the  sum  named,  which  sum  was  duly  demanded 
of  the  defendant,  who  refused  payment;  and  that  at  the  time 
of  the  accident,  and  while  the  expenses  were  thus  incurred, 
the  defendant  was  the  owner  of  the  cargo.  The  charter  party 
was  not  set  out  in  the  declaration,  but,  at  the  request  of  the 
defendant,  a  copy  of  it  was  subsequently  filed,  and  it  thus 
appeared  that  it  contained  the  following  stipulation  or  cesser 
clause:  '*  It  is  further  agreed  that  all  liability  of  charterers 
under  the  agreement  shall  cease  as  soon  as  the  cargo  is 
shipped  on  board.  All  questions,  whether  of  demurrage  or 
otherwise,  to  be  settled  with  the  consignees,  the  owner  and 
captain  looking  to  their  lien  on  cargo  for  this  purpose." 
Thereafter  the  defendant  demurred,  on  the  ground  that  it 
appeared  in  the  charter  party  that  all  his  liability  thereunder 
ceased  as  soon  as  the  cargo  was  on  board,  and  that  all  ques- 
tions must  be  settled  with  the  consignees,  the  owners  and 
captain  looking  to  their  lien  on  cargo  for  this  purpose,  and 
that  it  appeared  from  the  declaration  that  the  alleged  cause 
of  action  arose  after  the  cargo  had  been  shipped.  This 
demurrer  was  sustained,  and  judgment  ordered  for  the  defend- 
ant, and  the  plaintiffs  appealed  to  this  court. 

Upon  the  hearing  of  the  appeal,  the  defendant,  besides 
contending  that  he  was  freed  by  the  clause  quoted  from 
any  obligation  to  contribute  personally  to  general  average  ex- 
penses, as  the  owner  of  the  cargo  or  otherwise,  also  contended 
that  it  was  implied  by  the  declaration  that  there  was  an  ad- 
justment of  the  general  average  expenses  at  the  port  of  dis- 
tress, by  which  adjustment  the  plaintiffs  were  bound.  But 
there  is  no  allegation  of  such  an  adjustment,  and  the  quee* 
tions  which  might  be  raised  if  it  had  been  pleaded  are  not 
open  upon  this  demurrer.  Nor  is  the  question  whether  the 
clause  quoted  exonerates  the  defendant  **  from  bis  obliga- 
tion as  owner  of  the  cargo  to  contribute  to  general  average 
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•xpenaes  raised  in  due  course  of  pleading.  The  declaratiooi 
while  alleging  that  the  plaintiffs  made  a  contract  of  charter 
party  with  the  defendant,  in  pursuance  of  which  the  vessel 
was  duly  laden  and  sailed  upon  the  voyage  agreed  upon,  is 
not  on  the  charter  party,  but  is  on  an  obligation  imposed  by 
law  upon  the  defendant  as  owner  of  the  cargo.  The  proper 
course  for  the  defendant  was  not  to  crave  oyer  of  the  con« 
tract;  but,  if  he  relied  upon  its  provisions  in  defense,  to  plead 
the  charter  party  in  his  answer.  If  a  correct  course  of  plead* 
ing  had  been  followed,  the  question  of  the  effect  of  the  stipu- 
lation upon  the  plaintiff's  claim  to  ^contribution  from  the 
defendant  as  owner  of  the  cargo  would  not  have  arisen  until 
a  later  stage  of  the  cause.  But  as  the  plaintiffs  are  content 
to  accept  and  to  argue  the  issue  upon  the  pleadings  as  they 
stand,  and  as  the  decision  of  the  question  must  be  the  same 
whether  it  is  now  dealt  with  or  at  a  later  stage  of  the  cause, 
we  have  thought  best  now  to  dispose  of  it 

The  obligation  to  contribute  to  a  general  average  loss,  or  to 
general  average  expenses,  springs  from  the  law  itself,  and  not 
from  any  contract  between  the  parties  concerned:  See  Libby 
T.  Oage^  14  Allen,  261,  267,  in  which,  after,  defining  the  obli- 
gation, Mr.  Justice  Gray  says  that  those  who  are  liable  must 
eontribute  '*in  equity  and  justice,  and  by  the  express  rule  of 
the  Rhodian  law,  preserved  in  the  Pandects,  from  which  the 
maritime  law  of  all  civilized  nations  on  this  subject  is  de- 
rived ":  See,  also.  Burton  v.  English,  12  Q.  B.  Div.  218,  220, 
where  Lord  Brett  says  of  the  obligation,  '*  I  do  not  think  that 
it  forms  any  part  of  the  contract  to  carry,  and  that  it  does 
not  arise  from  any  contract  at  all,  but  from  the  old  Rhodian 
laws,  and  has  become  incorporated  into  the  law  of  England 
as  the  law  of  the  ocean.  It  is  not  as  a  matter  of  contract, 
but  in  consequence  of  a  common  danger,  where  natural  jus- 
tice requires  that  all  should  contribute  to  indemnify  for  the 
loss  of  property  which  is  sacrificed  by  one  in  order  that  the 
whole  adventure  may  be  saved.  If  this  be  so  the  liability  to 
eontribute  does  not  arise  out  of  any  contract  at  all":  See, 
also,  Sturgis  v.  Cary^  2  Curt.  882,  384;  Anderson  v.  Ocean 
8.  S.  Co.,  10  App.  Cas.  107,  114;  Abbott  on  Shipping,  13th 
ed.,  626. 

*'  The  obligation  rests  upon  the  vessel,  the  cargo,  and  the 
freight,  in  proportion  to  their  respective  values,  and  upon  the 
owners  of  each,  in  proportion  to  the  value  of  their  property  at 
risk;  and  it  may  be  enforced  by  resorting  to  a  lien  upon  tb« 
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property  Bared  from  the  common  peril,  or  by  action  against 
the  persons  bound  to  contribute:  See  Abbott  on  Shippings 
18th  ed.,  667;  Andenon  ▼.  Ocean  S.  8.  Co^  10  App.  Cas.  107, 
116. 

The  declaration,  taken  by  itself,  therefore,  states  a  good 
cause  of  action,  springing  from  the  duty  cast  upon  the  defend- 
ant by  the  law  to  contribute  in  payment  of  general  average 
expenses  in  proportion  to  the  value  of  his  cargo;  and  the 
question  for  decision  is,  whether  the  stipulation  of  the  charter 
party  frees  him  from  this  obligation.  In  the  opinion  of  a 
majority  of  the  court  it  does  not. 

It  is  to  be  observed  that  no  explicit  agreement  of  this  char- 
ter party  placed  the  defendant  or  his  property  in  such  a  re* 
lation  to  the  vessel  or  to  the  adventure  that  he  was  thereby 
rendered  liable  to  general  average  contributions.  Under  no 
circumstances  could  the  plaintiffs  recover  of  him  such  a  con- 
tribution by  an  action  upon  the  charter  party  as  a  written 
agreement,  the  terms  of  which  bound  him  to  make  such  a 
contribution.  He  agreed  to  furnish  the  vessel  a  full  cargo  of 
lawful  merchandise,  to  pay  a  stipulated  sum  for  the  charter 
or  freight  of  the  vessel  during  the  voyage  on  the  proper  deliv- 
ery of  the  cargo  at  the  port  of  destination,  and  to  pay  de- 
murrage at  a  stipulated  rate  in  case  the  vessel  should  be 
detained  longer  than  the  agreed  lay  days,  either  in  loading 
or  discharging.  But  he  made  no  advance  payment  of  freight, 
and  so  did  not  become  its  owner  in  part  or  in  whole,  and  he 
was  not  required  to  be  the  owner  of  any  part  of  the  cargo. 
There  was  nothing  in  his  agreements  which  constituted  him 
an  owner  either  of  cargo  or  of  freight,  or  which  required  him 
to  become  such  an  owner,  or  which  placed  him  in  such  a 
position  as  to  make  him  liable  to  general  average  charges. 
As  charterer  he  was  not  so  liable.  The  duty  rests  only  upon 
the  owners  of  vessel,  cargo,  and  freight;  and  he  could  perform 
all  his  agreements  without  incurring  that  obligation.  His 
agreements  to  pay  the  freight,  and  to  pay  for  the  detention 
of  the  vessel  at  the  port  of  discharge,  could  only  be  performed 
after  the  cargo  was  on  board.  These  agreements  *^  were 
matters  arising  under  the  charter  party  itself,  which  afforded 
a  field  for  the  operation  of  the  clause,  the  meaning  of  which 
is  now  in  question,  and  its  operation  is  naturally  limited  to 
that  field.  What  the  parties  agree  is,  that  all  the  defend- 
ant's liability  under  the  charter  party  shall  cease  as  soon  as 
the  cargo  is  shipped  on  board;  and  the  final  sentence,  ''All 
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quesiions,  whether  of  demurrage  or  otherwise,  to  be  settled 

with  the  consignees,  the  owner  and  captain  looking  to  their 
lien  on  cargo  for  this  purpose,''  is  to  be  read  in  the  light  of  this 
agreement.  It  does  not  extend  the  waiver  of  his  liabitityr 
and  is  to  be  construed  as  dealing  only  with  questions  arising 
under  the  charter  party.  To  give  to  the  stipulation  the 
meaning  for  which  the  defendant  contends,  and  to  construe 
it  as  releasing  him  from  obligations  which  are  not  imposed 
by  the  charter  party,  but  by  the  law  itself,  and  which  are 
incidental,  not  to  his  position  as  charterer,  but  to  his  owner- 
ship of  the  cargo,  a  relation  as  to  which  the  charter  party  is 
silent,  permitting  him  to  furnish  a  cargo  of  which  he  may 
not  be  the  owner,  would  be  to  strain  the  language  of  the  con- 
tract, and  to  do  violence  to  what  we  think,  from  the  whole 
instrument,  was  the  intention  of  the  parties;  namely,  to  free 
the  charterer,  upon  his  furnishing  a  full  cargo,  from  possible 
liabilities  cast  upon  him  by  the  terms  of  the  charter  party^ 
which,  by  its  terms,  he  might  otherwise  personally  be  called 
upon  to  discharge  after  the  full  cargo  had  been  shipped  on 
board.  By  force  of  its  provisions,  although  he  had  agreed  in 
terms  to  make  certain  future  payments  if  they  should  be 
earned  by  the  vessel,  he  was  exonerated  from  any  personal 
obligation  to  make  them  when  he  had  put  a  full  cargo  on 
board,  and  the  owners  of  the  vessel  agreed  in  that  case  there* 
after  to  look  for  those  payments  only  to  the  cargo  and  to  its 
consignees. 

Such  stipulations,  or  cesser  clauses,  are  not  unusual  in 
charter  parties,  and  questions  of  the  obligation  to  pay  freight^ 
or  demurrage,  or  damages  for  detention,  when  the  charter 
party  contains  such  a  clause,  have  frequently  been  before  the 
courts,  especially  in  England:  See  Abbott  on  Shipping,  13th 
ed.,  226-238,  and"  cases  there  cited.  So  far  as  we  are  aware^ 
the  effect  of  such  a  stipulation  upon  the  liability  of  a  charterer 
to  contribute  as  owner  of  cargo  to  a  general  average  loss  has 
not  been  considered  by  the  English  courts.  But  the  case  of 
Gullischen  v.  Siewarty  11  Q.  B.  Div.  186,  **  13  Q.  B.  Div. 
817,  holds  that  a  cesser  clause  does  not  exonerate  a  charterer 
who  is  also  consignee  from  a  liability  imposed  upon  him,  not 
as  charterer,  but  as  consignee;  and  the  charterer  was  thwe 
held  liable  as  consignee,  in  respect  of  delay  at  the  port  of 
discharge,  although  it  was  stipulated  by  a  cesser  clause  in  the 
charter  party  that  the  charterer's  liability  should  cease  as 
aoon  as  the  cargo  was  on  board.    Since  the  argument,  oar 
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attention  has  been  called  to  the  case  of  The  Eli»a  Lines,  61 
Fed.  Rep.  808,  825,  in  whiob  the  circuit  court  of  the  United 
Statee  for  the  first  circuit  very  recently  has  held  that,  if  the 
charterer  is  also  owner  of  the  cargo  under  bills  of  lading,  a 
eeeser  clause  does  not  exonerate  him  from  contributing  to  a 
general  average  loss. 

It  is  possible  that  a  charterer,  by  prepaying  the  freights 
without  a  right  to  repayment  in  case  of  loss,  or  in  other  ways,, 
anay  become  in  whole  or  in  part  its  owner:  See  Frayee  v. 
Warms^  19  Com.  B.,  N.  S.,  159,  174,  175.  Whether  in  such 
a  caee  the  cesser  clause  should  exonerate  him  from  contrib- 
utingy  as  owner  of  freight,  to  a  general  average  loss,  we  do 
not  now  decide.  Such  a  liability,  which,  while  imposed  by 
the  law,  might  be  said  to  arise  in  consequence  of  the  position 
in  which  the  terms  of  the  charter  party  place  him  as  owner 
of  freight^  may  perhaps  be  more  readily  considered  as  within 
the  cesser  clause,  than  his  liability  as  owner  of  the  cargo,  a 
relation  which  he  is  not  bound  to  take  by  virtue  of  any  terok 
of  his  contract.  While  it  is  plain  that  in  any  voyage  general 
average  losses  or  expenses  may  be  incurred  by  some  parties 
to  the  adventure,  we  are  not  able  to  assent  to  the  conclusion 
that  the  liability  to  which  they  give  rise  is  one  which  can 
fairly  be  impliedly  written  into  every  charter  party,  or  one 
with  which  the  cesser  clause  now  in  question  was  meant  to 
deal.  Unless  in  cases  where,  by  the  terms  of  the  charter 
party,  the  charterer  is  put  into  such  a  relation  to  the  other 
persons  who  are  obliged  to  make  or  are  entitled  to  receive 
contribution  to  a  general  average  loss  or  to  general  average 
expenses  that  the  necessary  result  of  the  contract  is  that  he 
is  liable  to  make  such  contribution  if  a  general  average  loss 
occurs,  we  cannot  assent  to  the  doctrine  that  he  is  released 
by  the  cesser  clause  from  an  obligation  which  the  law  im« 
poses,  not  because  he  is  the  charterer  of  the  vessel,  but  be» 
cause  he  is  the  owner  of  the  cargo. 

There  are  other  considerations  which  tend  to  strengthea 
this  ^  conclusion.  The  duty  which  rests  upon  the  partiea 
concerned  is  one  imposed  by  the  law  itself,  and  it  is  not  a 
matter  of  ooorse  that  one  upon  whom  a  duty  is  so  cast  may 
contract  himself  wholly  out  of  the  obligation,  though  he  may^ 
stipulate  for  some  other  rule  of  adjustment  than  that  of  tho 
place  of  the  contract  Certainly  an  owner  of  cargo  cannot 
by  a  contract  with  the  owner  of  the  vessel  be  relieved  from 
this  obligation  to  other  owners  of  cargo  or  to  other  owners  of 


442  Marwxck  v.  Rogbb8.  [Mass. 

freight    67  the  necessity  of  the  case,  when  a  general  aver* 
age  act  is  to  be  done  it  must  be  done  by  the  authority  of  the 
master,  who  is  selected  and  paid  by  the  owners  of  the  vessel, 
and  who  stands  in  a  closer  relation  to  them  than  to  the  own- 
ers of  the  cargo.    Yet,  in  deciding  upon  the  general  average 
act,  he  is  from  necessity  deemed  to  be  the  agent  alike  of  the 
owners  of  the  vessel,  of  the  cargo,  and  of  the  freight;  and 
the  fact  that  the  owner  of  the  cargo  is  exonerated  from  con- 
tributing to  make  good  the  loss  to  be  occasioned  by  the  mas* 
ter's  act  may  tend  to  bias  him  in  his  decisions,  and  so  may 
unreasonably  imperil  the  whole  adventure.    If  the  owner  of 
the  cargo  is  exonerated  from  contributing  to  general  average 
losses  he  must  also  be  held  to  have  no  right  to  claim  such 
-contribution  from  others,  a  consequence  which  is  not  to  be 
implied  from  an  agreentent  like  the  present  charter  party. 
Insurance  of  vessel,  freight,  and  cargo  has  long  been  a  usual 
incident  of  maritime  adventures,  and  in  case  of  an  abandon- 
ment to  the  underwriters  after  a  general   average  loss  the 
insurers  are  substituted  to  the  right  of  the  assured  to  contri- 
bution for  such  losses.     But  the  mutual  relinquishment  of 
the  right  of  contribution  by  the  owners  of  the  vessel  and  of 
the  cargo,  or  its  relinquishment  by  either,  may  avoid  insur- 
■ance  and  prevent  recourse  to  underwriters,  a  result  which  we 
<sannot  believe  was   contemplated  by  either  party  to  the 
present  charter:  See  Schmidt  v.  Royal  Mail  8, 8,  Co.^  45  L.  J. 
<t  B.  646;  Crooks  v.  Allan,  5  Q.  B.  Div.  38,  40.   In  the  case 
last  cited  it  was  held  that  a  stipulation  inserted  by  the  owners 
of  a  vessel  in  a  bill  of  lading,  to  the  effect  that  they  were  not 
to  be  liable  for  any  damage  which  was  capable  of  being  cov« 
ored  by  insurance,  and  which  stipulation  they  contended  had 
the  effect  to  exonerate  them  and  their  vessel  from  liability 
to  contribute  to  general   average   losses,  did  not  so  relieve 
them,  because  ''  the  office  of  the  bill  of  lading  is  to  provide 
^^  for  the  rights  and  liabilities  of  the  parties  in  reference  to 
^he  contract  to  carry,  and  is  not  concerned  with  liabilities  to 
^contribution  in  general  average,  and  unless  the  contrary  ap- 
pears, the  words  used  must  be  so  construed."    The  present 
oase  is  so  analogous  to  that  decided  in  Crooks  v.  Allan^  5 
-Q.  B.  Div.  88,  as  to  make  that  case  an  authority  for  the  conclu- 
sion to  which  we  have  come.     A  charter  party  is  no  more 
concerned  than  is  a  bill  of  lading  with  liabilities  growing  out 
of  general  average,  nor  is  there  more  reason  for  construing  it 
dealing  with  them,  when  it  does  not  do  so  in  express 
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terms.  In  Clink  y.  Radford  (1891),  1  Q.  B.  625,  in  holding 
that  the  cesser  clause  did  not  exempt  the  charterers  from 
liability  for  delay  at  the  port  of  loading,  because  no  lien  was 
given  by  the  charter  party  for  damages  for  such  delay,  it 
was  said  by  Fry,  L.  J.,  that  *'  the  clause  does  not  say  that  all 
the  charterer's  liability  is  to  cease,  nor  simply  the  charter- 
er's liability,  but  the  charterer's  liability  under  the  charter 
party:'*  See,  also,  Durdop  v.  Balfour  (1892),  1  Q.  B.  507; 
Hansen  v.  Harrold  (1894),  1  Q.  B.  612.  The  charter  party 
upon  which  the  defendant  relies  was  made  by  filling  out  a 
printed  blank,  as  is  commonly  the  case  in  making  such  in« 
struments;  and  in  construing  it  due  regard  should  be  given 
to  the  incidental  effect  which  our  construction  may  have 
upon  the  rights  of  other  persons  who  make  usp  of  such 
blanks;  and  we  think  that  in  the  mercantile  world  such  ces- 
ser clauses  have  not  been  deemed  to  have  any  relation  to 
questions  of  general  average,  or  to  do  more  than  to  regulate 
the  liabilities  of  the  charterer  under  the  charter  party. 

We  are  aware  that  in  the  earlier  decisions  upon  cesser 
clauses  there  are  found  general  expressions  to  the  effect  that 
by  their  operation  the  charterer  is  exonerated  from  all  future 
liability  when  the  cargo  is  laden:  See  Abbott  on  Shipping, 
13th  ed.,  226-238,  and  cases  there  cited.  But  the  present 
English  doctrine  is  that  even  as  to  breaches  of  the  charter 
party  itself  the  clause  will  be  construed  as  inapplicable,  if  by 
construing  it  otherwise  the  shipowner  would  be  left  unpro- 
tected: See  Clink  v.  Radford  (1891),  1  Q.  B.  625;  Dunlop  v. 
Balfour  (1892),  1  Q.  B.  507,  HanBen  v.  Harrold  (1894);  1 
Q.  B.  612. 

And  in  the  English  cases  generally  it  should  be  noticed 
that  the  courts  were  dealing  with  liabilities  of  the  charterer 
as  charterer,  arising  under  the  contract  itself,  and  the  gen- 
eral terms  used  in  such  decisions  are  to  be  qualified  by  that 
fact,  and  do  ^  not  intend  to  hold  that  the  charterer  is  ex« 
onerated  from  outside  liabilities  imposed  upon  him  by  the 
law,  when  he  assumes,  and  because  he  assumes,  an  addi- 
tional relation  to  the  adventure  as  owner  of  the  cargo. 

In  the  opinion  of  a  majority  of  the  court  the  entry  must  be, 
judgment  for  defendant  set  aside  and  demurrer  overruled. 

Morton,  J.,  dissentacL  He  insiated  that  charter-party  oontraote,  be- 
ing oommercial  contracts,  should  be  construed,  if  possible,  in  barmony 
with  mercantile  usage  and  understanding,  and  where,  as  in  this  case,  the 
question  relates  to  a  clause  of  a  "peculiar  character,  the  language  of  which 
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it  not  frM  from  ambiguity,  taoh  a  oonstraetion  should  be  adopiedt  if  it 
bc^  M  will  be  fair  and  reasonable,  haTing  regard  to  the  mutual  interest  of 
the  parties  and  to  the  main  object  of  the  contract:**  DaJU  ▼•  JTelam,  6  Appw 
Css.  38,  09;  OroohewU  ▼.  FlHckar,  26  L.  J.  Ex.  153,  169. 

The  introduotioii  of  cesser  ohinses  in  the^e  coutraots  was  dne  to  the  fact 
that  frequently  the  charterer  was  only  an  agent  "  whoee  interest  in  th* 
oargo  eeased  after  it  was  shipped  on  board,  or  was  a  merchant  who  expected 
to  dispose  of  the  cargo  while  afloat^  and  both  of  whom  naturally  would  de* 
aire  to  be  relieved  from  liability  to  the  shipowner  for  anything  happening 
to  the  ship  during  the  voyage."  The  more  recent  decisions  in  England  in- 
dieate  "that  where  the  shipowner  has  a  lien  coextensive  with  the  liability^ 
which,  for  aught  it  appears,  was  the  case  here,  the  effect  of  the  cesser 
clause  will  be  to  relieve  the  charterer**:  CUnk  v.  Rad/<trd  (1891),  1  Q.  B. 
•25;  Dunlop  T.  Baf/bur  (1892),  1  Q.  a  507;  Han9€»  v.  HarrM  (1894),  1 
Q.E612. 

The  Judge  admitted  the  liability,  independent  of  contraeti  to  contribnt* 
to  general  average  loss,  but  insisted  that  shipowners  could  by  contract  ab> 
aolve  charterers  from  this  liability,  and  that  the  clause  under  considerattoa 
in  this  case  showed  an  intention  to  release  the  charterer  from  this  Habilitj 
although  he  was  also  the  owner  of  the  cargo. 

Shippino — Oknkiul  Aybraox. — When  the  doctrine  of  general  average 
will  be  applied  is  discussed  in  the  extended  note  to  WMer  t.  United  8iaie» 
/m.  (7o.,  U  Am.  Dec.  613. 

Shippiho— Gkmxbal  Atebag»— Calculation  or.— If  a  fire  in  a  veesal 
at  a  city  wharf  is  extinguished  by  the  city  fire  department  acting  under 
municipal  authority,  and  not  at  the  request  or  direction  of  the  shipmaster^ 
the  cargo  saved  is  not  liable  to  contribute  to  a  general  averages  IVamnUia 
MiUs  V.  Obi  OoUm^  S.  8.  Co.,  137  Mass.  471;  60  Am.  Rep.  S2& 


Lynch  v.  Richardson. 

(leS  MlSBAGBOBTTB,  IflO.] 

▲  LimiT-BTABLB  KuPBB  MUflT  Trt  TO  Iniobm  HmaBLP  of  the  habiii 
of  horses  kept  in  his  stable  for  use  in  his  business,  and  evidenoe  t» 
the  effect  that  he  had  kept  a  horse  in  his  use  for  one  or  two  years, 
and  that  different  persons  who  had  never  owned  the  horae  knew  of 
his  viciousness,  warrants  the  jury  in  finding  that  the  Ticiousness  waa 
known  to  the  owner,  or  that  it  coald  have  been  known  to  him  had  ho 
exercised  reasonable  care. 

A  LirsBT-STABLB  KiBPSR  u  LiABLB  foT  injuries  suflbred  by  his  customer 
from  a  horse  that  had  the  habit  of  viciously  kicking  and  trying  to  run 
away  when  starting  for  home,  if  he  knew  of  the  existence  of  this 
habit,  or  by  the  exercise  of  reasonable  care  to  ascertain  whether  the 
horse  was  suitable  for  the  use  of  hirers,  he  ought  to  have  known  thai 
it  was  dangerous. 

ToBT  for  personal  injuries  Buffered  from  a  horee  lei  to  the 
plaintiffs  husband  by  the  defendant,  a  liTery-stable  keeper. 
The  testimony  tended  strongly  to  prove  that  the  horse  was  a 
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▼icious  and  dangerous  animal,  inclined  at  Urnea  to  kick  and 
run,  and,  while  the  plaintiff  and  other  members  of  her  familj 
were  driving  it,  and  without  any  fault  on  her  or  their  part, 
it  commenced  to  run  and  kick,  and  continued  to  do  so  until 
the  reins  broke,  and  the  carriage  was  upset,  and  the  plaintiff 
injured.  The  trial  judge  ney^rthele8s  ruled  that  the  plaintiff 
was  not  entitled  to  recover,  because  it  did  not  appear  thai 
the  defendant  knew  that  the  horse  was  vicious. 

O.  L,  Mayberryy  for  the  plaintiff. 
B.  B.  JohTiBOfij  for  the  defendant. 

***  Knowlton,  J.  The  defendant  was  a  keeper  of  a  liverj- 
«table,  and  the  plaintiff's  husband  hired  of  him  a  horse  and 
carriage  for  use  by  the  plaintiff  and  other  members  of  his 
family.  The  horse  furnished  under  the  contract  was  ad« 
vanced  in  years,  and  there  was  evidence  from  which  the  jury 
might  have  found  that  it  had  long  had  a  habit  of  viciously 
kicking  and  trying  to  run  away  when  started  for  home,  after 
having  been  kept  out  for  a  considerable  time.  There  was 
also  evidence  tending  to  show  that  the  plaintiff  and  her 
driver  were  free  from  fault,  and  in  the  exercise  of  due  care. 
It  was  the  duty  of  the  defendant  to  furnish  a  horse  that  had 
no  such  vicious  habit,  and,  ^*'  if  he  knew  of  the  existence 
of  the  habit,  or  if,  by  the  exercise  of  reasonable  care  to 
ascertain  whether  the  horse  was  suitable  for  the  use  of 
hirers,  he  ought  to  have  known  that  it  was  dangerous,  he 
is  liable  for  such  injuries  as  resulted  from  his  wrongful  con* 
duct:  Home  v.  Meakin^  116  Mass.  326;  Copeland  v.  Draper^ 
167  Mass.  668;  84  Am.  St.  Rep.  314. 

A  verdict  was  ordered  for  the  defendant  solely  on  the 
ground  that  there  was  no  evidence  that  he  knew  of  the  vici- 
ousness  of  the  horse.  There  was  no  direct  evidence  of  such 
knowledge,  but  we  think  there  was  evidence  from  which  the 
jury  might  well  have  inferred  that  he  knew  the  facts.  The 
evidence  would  have  warranted  the  jury  in  beliei^ing  that 
the  habit  was  of  such  a  kind  as  to  be  frequently  manifested. 
It  was  the  duty  of  the  defendant  to  try  to  inform  himself  in 
regard  to  the  habits  of  horses  kept  in  his  stable  for  use  in  his 
business.  It  does  not  require  a  very  long  acquaintance  with 
a  horse  to  enable  an  ordinary  livery-stable  keeper  to  form  a 
correct  opinion  of  its  qualities.  Usually  he  tries  to  ascertain 
as  much  as  possible  about  it  before  becoming  its  owner.    In 
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the  present  case  the  evidence  indicates  that  different  persons 
who  never  owned  this  horse  knew  of  its  viciousness  before 
the  defendant  bought  it  It  does  not  very  definitely  appear 
how  long  the  defendant  had  it  before  the  accident,  but  there 
is  evidence  tending  to  show  that  it  was  between  one  and  two 
years.  Callaghan  testified  ''that  he  had  known  the  horse 
about  three  or  four  years;  that  it  was  owned  by  one  Carney 
of  Waltham,  and  by  him  sold  to  one  HcAuIiffe,  and  by 
McAuliffe  sold  to  the  defendant;  that  he  knew  the  horse 
while  owned  by  Carney  about  a  year  and  a  half;  and  that 
McAuliffe  owned  it  about  six  months,  to  the  best  of  his 
knowledge  and  belief,  before  he  sold  it  to  the  defendant.'^ 
This  evidence  well  warranted  a  finding  without  direct  testi- 
mony that  the  defendant  knew  whether  or  not  the  horee  had 
a  vicious  habit  of  running  and  kicking. 
Exceptions  sustained.       

LlVKRT-STABLl  KlBPER— LlABILFTT  lOR  HiaiVO  A  ViOIOUS  HOSSB.  — A 

livery-stable  keeper  does  not  wftrrant  or  insare  the  tnitableness  of  •very 
horse  he  lets.  Hence  though  he  lets  »  horse  to  be  ridden  and  it  runs  awaj 
and  injures  its  rider,  the  latter  cannot  recover  for  such  injury  when  the 
stable  keeper  has  not  been  guilty  of  any  negligence,  and  did  not  know  of 
the  horse  having  any  defects  or  vicious  habits:  Coptkmd  V.  Drapttp  167 
Mass.  658;  34  Am.  St.  Rep.  314,  and  note. 


Shea  v.  Gurnby. 

(168  MAflBACHUSnTB,  181] 

IjoursBB — ^DuTT  ov  Landownkr. — A  BoT  Who  Visrra  Frsmibis  w1ier» 
dangenma  machinery  is  being  operated,  to  amuse  himself  by  riding  in 
the  teams  and  assisting  the  employees,  is,  at  most^  only  a  lio«nseo  and 
volunteer,  to  whom  the  owner  of  the  premises  and  business  owes  no 
duty  except  to  abstain  from  injuring  him  by  active  misconduct.  Nor 
is  it  material  that  the  boy  acted  under  the  direction  of  one  of  the  em- 
ployeeti 

Tort  against  Charles  P.  Slack  &  Co.  for  injury  received  bj 
the  plaintiff,  a  boy  fourteen  years  of  age,  while  assisting  their 
workmen.  These  workmen  were  engaged  in  sawing  wood, 
by  placing  it  on  a  rocker  and  pushing  it  against  a  circular 
saw.  The  boy  undertook  the  duty  of  taking  the  pieces  of 
wood  from  the  saw  as  they  were  cut,  and  of  throwing  them 
either  upon  the  floor  or  into  a  wagon,  and  let  his  wrist  come 
in  contact  with  the  saw,  and  thus  received  injury.    He  wat 
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not  employed  by  the  defendants  or  the  workmen,  bat  was 
acting  for  his  own  amusement  only.  The  trial  judge  ruled 
that  the  plaintiff  could  not  recover. 

L,  E,  Chamberlain  and  H,  Kingman^  for  tlie  plaintiff. 
IL  0,  Harris  and  C  H.  Edsorij  for  the  defendants. 


Morton,  J.  The  plaintiff  was  not  in  the  employ  of  th* 
defendants.  He  was  not  induced  nor  invited  by  them  to 
enter  their  premises.  He  did  not  go  there  upon  any  matter 
of  mutual  interest  to  him  or  them,  or  upon  any  matter  of 
business.  He  went  there  solely  for  his  own  amusement.  At 
different  times  before  the  accident  he  had  assisted  workmen, 
including  the  one  whom  he  was  helping  when  the  injury 
occnrred,  under  such  circumstances  that  the  jury  would 
have  been  warranted  in  finding  that  he  was  doing  it  with  the 
knowledge  of  one  or  both  of  the  defendants.  Once  or  twice, 
as  the  testimony  tended  to  show,  when  about  the  premises, 
be  had  been  directed  by  Slack  to  load  some  boxes.  And  in 
the  same  afternoon,  shortly  before  the  accident  happened,  the 
testimony  tended  to  show  that  Slack  saw  the  plaintiff  help- 
ing  to  load  slabs  into  a  wagon,  to  be  taken  to  the  sawhouse^ 

But  as  between  the  plaintiff  and  the  defendants,  notwith- 
standing  these  circumstances,  he  was  at  the  most  only  a 
licensee  and  volunteer,  visiting  the  premises  to  amuse  him* 
self  by  riding  in  the  teams  and  by  assisting  the  men.  And 
as  such  the  defendants  owed  him  no  duty  except  to  abstain 
from  injuring  him  by  active  misconduct  on  their  part:  Zoe^ 
hisch  V.  Tarbell,  10  Allen,  885,  886;  87  Am.  Dec.  660;  Severjf 
y.  Nickersonj  120  Mass.  306;  21  Am.  Rep.  514;  Johnson  v. 
Boston  etc.  R.  R,  Co.^  125  Mass.  75;  Oalligan  v.  Metacomet  Mfg. 
Co.^  143  Mass.  527;  Metcalfe  v.  Cunard  8.  S.  Co.^  147  Mass. 
66;  Reardon  v.  Thompson,  149  Mass.  267;  Daniels  v.  New  York 
etc.  R.  R.  Co.,  154  Mass.  349;  26  Am.  St.  Rep.  253;  Billows  y. 
MoorSy  162  Mass.  42. 

We  do  not  mean  to  intimate  that  the  plaintiff  was  in  the 
exercise  of  due  care,  even  if  he  were  to  be  regarded  as  the 
servant  of  the  defendants. 

The  direction  by  the  workman.  Arsenal,  does  not  help  the 
plaintiff:  Flower  v.  Pennsylvania  R.  R.  Co.,  69  Pa.  St.  210;  8 
Am.  Rep.  251;  New  Orleans  etc.  R.  R.  Co.  v.  Harrison^  48 
Miss;  112;  12  Am.  Rep.  356;  Howard  v.  Hood^  165  Mass.  891. 

Bxoeptions  overruled. 
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Rial  Psopibtt— Dutt  to  Ihtant  LiaiK8»B8.^If  aa  infant 
«n  ihe  premUe*  of  another,  and  is  injarod  by  something  which  he  does  whilt 
so  treepassing,  he  cannot  recover  of  the  owner  of  the  premises  nnleis  the  ia« 
jory  was  wantonly  inflicted  or  was  dae  to  his  recklessly  careless  condnoli 
MeOviHtiB  r.  BtUler,  159  Biasa.  288;  88  Am.  St  Rep.  412,  and  note. 
Though  a  child  of  tender  years  meeting  with  injury  on  the  premises  of  % 
priTate  owner  is  a  teohniosl  trespasser,  yet  the  owner  is  liabls  if  the  thingi 
causing  the  injury  have  been  left  ezpoeed  and  unguarded,  and  are  of  waok 
«  character  as  to  be  an  attraction  to  a  child:  CHif  ^Pddm  ▼.  MeMakam,  164 
IlL  Ul;  46  Am.  St  Rep.  114^  and  note}  Brinkle^  Car  Ox  ▼.  Cooper,  90  Aric 
646;  46  An.  St  Repw  216. 


DoYEB  Stamping  Gompant  v.  Fallows. 

[U8  MlSiAOEIlBRlB,  Ift] 

TftADiMAKKS — Patsntsd  Abticlib.  —  One  who  has  obtained  the  pn»tea« 
tion  afforded  by  a  patent  must  yield  up  his  monopoly  with  all  thai 
belongs  to  it  at  the  end  of  the  term.  The  right  to  the  exdlutiTe  use  of 
the  name  given  to  his  goods,  which  may  hareotherwiss  become  a  trade* 
mark,  will  ordinarily  fall  with  the  patent  itself. 

Tbadbm ARKS— Whbn  tbm  Manufaoturoi  ot  a  Pathttbd  Asrraui  Calm 
IT  BT  A  Naicr  by  which  and  by  no  other  name  it  becomes  known  to  the 
trade,  the  right  to  the  ezclusive  use  of  that  name  ceases  with  the  ex- 
piration of  the  patent  Therefore,  if  a  particular  patented  eggbeater 
is  known  by  the  name  of  "DoTer,**  and  the  patent  expires,  any  person 
may  make  an  eggbeater  of  the  same  character  and  call  it  by  tiie  same 
name,  unless  he  also  does  somsthing  to  indicate  that  it  is  made  by  some 
other  person. 

TRADBXABX  OB  NaIO.  — ONfe  MAT  OOPT  WITH   EXAOTNISS  WHAT  AnOTHBR 

BAB  Produobd  without  inflicting  legal  injury,  unless  he  nttribntee  to 
what  he  has  made  a  false  origin  by  claiming  it  to  be  the  mannfactore 
of  some  other  person.  Hence,  when  a  patent  expires,  any  person  may 
make  the  article  in  the  same  form  in  which  it  was  made  by  the  paten- 
tee, and  put  it  on  the  market  for  sale,  and  his  so  doing  is  not  an  inra* 
sion  of  a  trade-mark  or  name^  though  he  also  calls  the  article  by  tha 
name  by  which  it  was  known  iHien  ite  manufiietare  and  sala  were  qv^ 
tected  by  patent 

Bill  of  equity  to  enjoin  the  name  of  **  Dover  ^  as  applied 
to  eggbeatere. 

T.  W.  Clarke,  for  the  plaintiflL 
E.  S.  Beaehj  for  the  defendants. 

^M  Alleu,  J.  This  case  comee  np  on  a  report  of  Ihe  •?!• 
dence,  without  any  findings  of  the  facta.  We  have  therefbxv 
in  the  first  place  to  determine  and  state  the  material  facts 
shown  by  the  evidence,  and  then  to  determine  the  rules  of 
law  applicable  to  the  facts. 

In  1867  a  partnership  or  company  was  established  under 
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tlio  name  of  the  ^  Do?«r  Stamping  Company,''  which  in  1871 
was  organised  as  a  corporation  under  the  laws  of  this  oom* 
monwealthy  having  its  usual  place  of  business  in  Boston  and 
its  factory  in  Cambridge.  This  company,  both  before  and 
after  its  organisation  as  a  corporation,  may,  for  conrenienoe 
be  called  the  plaintiff.  It  manufactured  and  dealt  in  kitchen 
furnishing  goods  and  tinware.  On  May  81, 1870,  one  Tur* 
ner  Williams  obtained  letters  patent  for  an  improved  egg 
beater,  the  essential  principle  of  which  consisted  in  having 
two  interworking  or  interlacing  floats  or  beaters,  revolving  in 
Opposite  directions  on  seperate  centers,  and  occupying  the 
same  working  space.  The  plaintiff  dealt  in  eggbeaters  of 
different  kinds,  and  in  1870  obtained  control  of  the  Williams 
patent,  and  as  early  as  1872  became  the  owner  of  it  In  1870 
the  plaintiff  contracted  with  the  Lamb  Knitting  Machine 
Manufacturing  Company  for  the  manufacture  of  eggbeaters 
under  the  Williams  patent,  and  also  of  other  kinds  of  egg 
beaters.  To  the  eggbeaters  under  the  Williams  patent  the 
plaintiff  gave  the  name  of  '*  Dover,"  and  on  October  81, 1870, 
directed  the  Lamb  company  to  put  on  the  wheel  of  the  egg 
beaters  the  words  and  figures,  ^^  Dover  Egg  ^^'  Beater,  Pat*d 
May  Slst,  1 870."  This  was  done.  On  May  6, 1878,  one  Ethan 
Hadley  obtained  letters  patent  for  an  improvement  in  egg 
beaters.  In  his  specification  he  said:  '^  My  invention  relates 
to  an  improvement  in  what  is  known  as  the  Dover  egg 
beater,"  and  in  his  claim  he  spoke  of  his  invention  as  "an 
improvement  on  the  Dover  egg  beater."  This  invention  was 
assigned  to  the  plaintiff.  The  Lamb  company  continued  to 
be  the  exclusive  manufacturer  of  the  Dover  egg  beaters  for 
the  plaintiff  under  these  patents  until  the  expiration  of  the 
last  patent  in  1890.  These  egg  beaters  were  made  in  three 
nxea  The  ordinary  slie,  adapted  for  family  use,  constituted 
ninety«eight  or  ninety*nine  per  cent  of  the  whole  manufacture. 
The  largest  sise  was  sometimes  called  the  *'  mammoth"  or 
^' hotel"  sise;  of  these  perhaps  one  thousand  were  made  in  alU 
The  second  largest  sise  was  called  the  **  extra  family  sise," 
and  perhaps  ten  times  as  many  of  these  were  made  as  of  the 
hotel  sise.  The  whole  number  of  Dover  egg  beaters  of  all 
aises  made  for  the  plaintiff  by  the  Lamb  company  was  about 
toot  million.  These  egg  beaters  were  known  by  the  trade 
and  by  the  public  as  '*  Dover"  egg  beaters.  They  were 
spoken  of  and  bought  and  sold  under  that  name,  and  they 
had  no  other  name.    The  name  *^  Dover  "  was  used  to  signify 

AM.  9l  aar..  Vok  XLVIL-B 


1150  DovBB  STAMPiNa  Co.  V.  Fellows.  [Mass. 

and  indicate  this  article;  and  there  was  no  other  usual  short 
way  in  which  to  describe  it.  "Dover''  was  the  name  by 
which  they  were  universally  known.  This  name  signified  the 
labove-mentioned  combination  of  floats  or  beaters,  propelled  by 
a  wheel  and  handle.  The  improvement  patented  by  Hadley, 
und  various  unpatented  improvements  which  were  made 
from  time  to  time,  were  not  essential  features  of  the  machine^ 
but  were  rather  changes  and  improvements  in  mechanical 
details,  not  affecting  the  principle  or  the  general  mode  of 
construction.  Some  stress  has  been  laid  on  these  changes  in 
the  argument  for  the  plaintiff,  but  they  appear  to  us  insuffi* 
cient  to  show  that  the  word  "  Dover'*  meant  to  dealers  or*6> 
the  public  anything  else  than  egg  beaters  of  that  general 
construction  and  appearance.  From  the  outset  the  general 
construction  and  appearance  remained  about  the  same,  only 
there  were  some  changes  in  mechanical  details  which  were^ 
not  distinguishing  characteristics  of  the  article. 

Since  1875  various  other  articles  manufactured  or  sold  hj 
the  *•*  plaintiff  have  been  named  or  called  "  Dover,"  as,  for 
instance,  "Dover  can-spouts,"  "Dover  teakettles,"  **Dover  coal- 
hods,"  etc.  The  phiin tiff's  machines  were  all  marked  "  Dover 
Bgg  Beater,"  with  dates  of  patents,  in  which  last  particular 
there  was  some  change  after  the  Hadley  patent  was  obtained. 
The  defendants'  machines  which  are  complained  of  were 
marked  simply  "  Dover,"  with  dates  of  other  patents.  The 
defendants'  mode  of  packing  the  goods  had  been  in  use  before 
the  Williams  patent  was  obtained. 

The  plaintiff  contends,  in  the  first  place,  that  the  word 
"  Dover,"  as  applied  to  egg  beaters,  is  a  trademark,  and  that 
it  is  entitled  to  be  protected  in  the  exclusive  use  of  that 
word.  The  defendants  deny  that  the  plaintff  could  acquire  a 
valid  trademark  in  the  word  "Dover"  under  any  circum- 
stances: Columbia  Mill  Co.  v,  Alcorn^  150  U.  S.  460;  Sebas- 
tian on  Trademarks,  82,  and  cases  cited.  But  it  is  enougb 
for  us  to  inquire  whether  the  plaintiff  has  done  so  under  the^ 
particular  circumstances  of  this  case. 

A  word  which  might  become  a  valid  trademark  when  ap-^ 
plied  to  an  unpatented  article  may  not  be  so  when  applied 
to  an  article  which  has  the  protection  of  letters  patent  In 
the  latter  case  the  letters  patent  indicate  the  ownership  and 
origin  of  the  article,  and  it  is  more  readily  to  be  inferred  that 
the  word  is  used  as  a  name  merely  to  identify  the  article 
Usually  the  protection  given  by  a  patent  is  far  greater,  thougb 
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of  less  duration  in  time,  than  that  obtained  by  the  Use  of  ^ 
trademark;  because  if  an  article  is  patented,  nobody  but 
the  owner  of  the  patent  can,  without  his  consent,  make  or 
sell  anything  embodying  the  same  principles  or  elements, 
while  a  trademark  only  secures  one  in  the  use  of  the  nam^ 
or  emblem  adopted  by  him  and  applied  to  the  article:  Sebas- 
tian on  Trademarks,  15.  One  may  choose  to  rely  on  the  name 
alone,  and  if  so,  he  may  establish  or  create  a  trade-mark 
which  will  be  permanent.  But  if  he  seeks  and  obtains  the  pro- 
tection afforded  by  a  patent,  he  is  bound  to  yield  up  his  mon. 
opoly  with  all  that  belongs  to  it  at  the  end  of  the  term,  and  the 
right  to  the  exclusive  use  of  the  name  given  to  his  goods,  which 
might  otherwise  have  become  a  trademark,  will  ordinarily 
fall  with  the  patent  itself.  It  is  sometimes  said  that  the 
granting  of  a  patent  is  a  contract  with  two  sides  to  it;  ^*' 
that  the  government  grants  an  exclusive  use  for  a  term  of 
years,  and  the  patentee  agrees  to  surrender  that  use  fully 
and  freely  for  the  general  benefit  of  the  public  at  the  end  of 
that  term;  and  that  this  contract  is  to  be  liberally  construed 
in  favor  of  the  patentee  during  the  term,  and  in  like  manner 
liberally  construed  in  favor  of  the  public  after  the  term  has 
expired:  Robinson  on  Patents,  sees.  40,  44.  This,  at  any 
rate,  describes  with  substantial  accuracy  the  resulting  rights 
of  the  parties.  After  the  expiration  of  a  patent  the  public  is 
entitled  to  make  and  use  the  patented  article,  free  from  re- 
strictions; and  this  right  carries  with  it  whatever  is  necessary 
for  its  full  enjoyment. 

In  Cheavin  v.  Walker,  5  Ch.  Div.  850,  862,  it  was  said  by 
Jessel,  M.  R:  "Protection  only  extends  to  the  time  allowed 
by  the  statute  for  the  patent,  and  if  the  court  were  afterward 
to  protect  the  use  of  the  word  as  a  trademark,  it  would  be  in 
fact  extending  the  time  for  protection  given  by  the  statute, 
It  is,  therefore,  impossible  to  allow  a  man  who  has  once  had 
the  protection  of  a  patent  to  obtain  a  further  protection  by 
using  the  name  of  his  patent  as  a  trademark."  And  in  the 
same  case,  James,  L.  J.,  said:  ^*It  is  impossible  to  allow  a 
man  to  prolong  his  monopoly  by  trying  to  turn  a  description 
of  the  article  into  a  trademark.  Whatever  is  mere  descrip- 
tion is  open  to  all  the  world."  In  In  re  Palmer^ a  Trademark^ 
24  Ch.  Div.  504,  521,  Lindley,  L.  J.,  said:  "I  do  not  mean  to 
say  that  a  manufacturer  of  a  patented  article  cannot  have  a 
trademark  not  descriptive  of  the  patented  article  so  as  to  be 
entitled  to  the  exclusive  use  of  that  mark  after  the  patent  hai 
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;  for  instance,  if  be  impressed  on  the  patented  articlii 
•  griffin,  or  some  other  device;  but  if  his  onlj  trademark  ia 
a  word  or  set  of  words  descriptive  of  the  patented  article  of 
which  he  is  the  onlj  maker,  it  appears  to  me  to  be  impos* 
sible  for  him  ever  to  make  out  as  a  matter  of  fact  that  thia 
mark  denotes  him  as  the  maker  as  distinguished  from  other 
Bakers."  And  in  In  re  Leonard  &  Ellis'  Trademark,  26  Oh. 
Kv.  288,  803,  304,  after  an  elaborate  exposition  by  Lord 
Chancellor  Selborne,  it  was  said  bj  Cotton,  L.  J:  **  If  a  man 
has  a  patent,  and  during  the  term  of  his  patent  is  the  onlj 
maker  of  an  article  to  which  he  gives  a  particular  name, 
which  name  during  the  continuance  of  the  patent  comes  to 
he  merely  a  description  of  the  article,  he  cannot,  in  my  opinion, 
after  his  patent  is  gone,  and  the  making  ^*^  of  the  article  is 
free  and  open  to  all  the  world,  claim  the  name  as  his  trade- 
mark." 

In  the  present  case,  it  is  not  necessary  for  us  to  go  so  far 
as  to  say  that  where  there  is  a  patent  there  can  be  no  trade- 
mark,  especially  where  some  special  device  or  symbol  is 
added  to  the  general  name  of  the  article  manufactured.  But 
where  one  who  has  a  patented  article  gives  to  it  and  puts 
mpon  it  a  name,  and  calls  it  by  that  name  and  by  no  other, 
and  it  becomes  known  to  the  trade  and  to  the  public  exclu- 
sively by  the  name  so  given  to  it  by  the  patentee  or  person 
controlling  the  patent,  then  certainly  it  may  be  said  that,  aa 
a  general  rule,  the  right  to  the  exclusive  use  of  the  name 
•eases  with  the  termination  of  the  exclusive  right  to  make 
and  sell  the  thing.  This  is  shown  by  numerous  decisions  in 
England  and  in  this  country:  Linoleum  Mfg.  Co.  v.  Natm,  7 
€b.  Div.  834;  Wheeler  &  W^JLeon  Mfg.  Co.  v.  Shakespear,  39 
L.  J.  Ch.  80;  Young  v.  Macrae,  9  Jur.,  N.  S.,  322;  In  re  Palmer'e 
Trademark,  24  Ch.  Div.  604,  617,  620,  621;  In  re  Leonard  A 
EIU$'  Trademark,  26  Ch.  Div.  288;  Singer  Mfg.  Co.  v.  Stan- 
mge,  6  Fed.  Rep.  279;  Singer  Mfg.  Co.  v.  Riley,  11  Fed.  Rep. 
706;  Singer  Mfg.  Co.  v.  Larsen,  8  Biss.  161;  Singer  Mfg.  Co. 
V.  June  Mfg.  Co.,  41  Fed.  Rep.  208;  BriU  v.  Singer  Mfg.  Co.^ 
41  Ohio  St  127;  62  Am.  Rep.  74;  Tucker  Mfg.  Co.r.Boying^ 
iw».  Fed.  Cas.  No.  14229,  9  U.  8.  Pat  Oas.  466;  In  re  Con- 
mlidated  Fruit  Jar  Co.,  14  U.  8.  Pat  Qas.  269;  Lorillard  v. 
Pnde,  28  Fed.  Rep.  434;  Oally  v.  CoW$  Patent  Fire  Atme 
Mfg.  Co.,  30  Fed.  Rep.  118;  Coate  v.  Merrick  Thread  Co.,  36 
Ved.  Rep.  324;  Hiram  Halt  Co.  v.  Wad»woHh,  41  Fed.  Rep. 
M.    The  inclination  of  courts  to  treat  a  name  so  used  aa 
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nerely  the  name  of  the  (oods,  and  not  as  denoting  any 
nection  between  them  and  the  trader,  is  mentioned  by  the 
text*writen:  Kerly  on  TrademarkB,  40-42,  201,  202,  406; 
Sebastian  on  Trademarks,  60-61.  Seoi  also,  Browne  cm 
Trademarks,  sees.  220  a,  221. 

If  therefore  we  should  assome  that  there  may  be  a  doable 
nae  of  a  word  like  ''Dover,"  and  that  it  may  be  used 
both  as  the  name  of  the  patented  article  and  as  a  trade- 
mark, then  it  would  be  necessary  to  see  if  in  this  ease 
there  was  saffioient  evidence  to  show  that  the  plaintiff  se 
nsed  it  as  to  import  a  trademark  as  well  as  the  name  of 
the  patented  article,  and  also  that  the  defendants  have 
nsed  it  in  a  like  double  sense.  Since,  ordinarily,  ^^  the 
exclusive  right  to  use  the  name  ceases  with  the  expiration  of 
the  patent^  there  must  at  least  be  something  to  show  some 
special  and  distinguishing  use,  by  which  it  can  be  seen  and 
known  that  the  word  is  not  used  merely  as  the  name  of  a 
thing,  but  to  import  the  additional  feature  of  a  trademark: 
In  re  Lamard  &  EVLvf  Trademark^  26  Ch.  Div.  288,  296,  298. 
There  is  nothing  to  show  that  the  plaintiff  ever  had  this  dis- 
tinction in  mind,  or  used  the  word  in  any  other  manner  than 
merely  as  the  name  given  to  the  egg  beaters.  Nor,  t>n  the 
other  hand,  is  there  anything  to  show  that  the  defendants, 
since  the  expiration  of  the  patent,  have  used  the  word  in  any 
other  sense  than  to  call  the  machine  by  its  name.  This  they 
have  a  right  to  do;  and  to  entitle  the  plaintiff  to  an  injunc- 
tion it  must  be  shown  that  the  defendants  have  used  the 
word  in  a  further  sense,  so  as  to  violate  the  plaintiff's  right 
of  trademark,  while  using  the  word  '*  Dover"  as  the  name  of 
the  machine,  as  they  lawfully  may  do;  and  any  injunction 
which  might  be  granted  would  have  to  be  so  limited  as  not 
to  prohibit  the  defendants  from  calling  the  egg  beaters  by 
their  name.  The  distinction  is  fine,  perhaps  too  fine  for  prac- 
tical application.  In  this  case  we  are  not  satisfied,  on  the 
evidence,  that  the  plaintiff  has  any  trademark  in  the  name 
**  Dover."  A  mere  name  is  often  held  to  be  simply  descri^ 
tave  of  the  article  which  is  called  and  known  by  it  and  by  no 
other  name,  and  it  may  be  assignable  to  others,  even  though 
it  is  the  name  of  the  inventor,  or  original  manufacturer,  or 
dealer  himself:  Thomson  v.  Winchester,  19  Pick.  214;  31  Am. 
Dec  185;  Oilman  v.  HunnetoeU,  122  Mass.  189;  Sustia  Cemem 
Co.  V.  Le  Page,  147  Mass.  206;  9  Am.  St.  Rep.  686,  and  cases 
there  oited;  Noera  v.  WiUiams  Mfg.  Co.,  158  Mass.  110.    Be% 
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also,  Columhia  MiU  Co.  v.  Alcorn,  150  U.  S.  460;  HaU  v.  Bar- 
rows,  4  De  Qex,  J.  4  S.  150.  The  word  "  Dover"  has  hy  use 
thus  come  to  be  simply  descriptive  of  an  egg  beater  made  un- 
der the  Williams  patent,  and  it  became  common  to  the  pub- 
lic on  the  expiration  of  that  patent. 

The  plaintiff  contends  that  it  has  a  right  to  protection 
under  Public  Statutes,  chapter  76,  section  1,  providing  that 
trademarks  are  not  to  be  used  without  the  consent  of  their 
owner.  But  the  plaintiff  derives  no  additional  rights  under 
this  provision  of  statute,  because  the  word  "Dover"  was  used 
as  the  name  of  the  machines,  and  not  as  a  trademark,  and  it 
was  not  the  intention  of  the  *•*  statute  to  do  away  with  the 
rule  that  the  name  of  a  patented  article  becomes  open  to  gen- 
eral use  upon  the  expiration  of  the  patent.  This  rule  has 
heretofore  been  incidentally  alluded  to  in  a  way  to  imply 
that  it  was  understood  to  be  in  force  in  this  commonwealth: 
American  Order  of  Scottish  Clans  v.  MerriU,  151  Mass.  558, 
562;  Chadwick  v.  Covell,  151  Mass.  190,  195;  21  Am.  St.  Rep, 
442. 

The  plaintiff  further  contends  that  the  defendants  have 
»sed  the  word  **  Dover"  as  a  mark  on  their  egg  beaters  in  a 
way  calculated  to  deceive  the  public,  independently  of  the 
qiuestion  of  the  trademark.  This,  according  to  the  conten- 
tion of  the  plaintiff,  means  that  they  are  passing  off  their 
goods  as  goods  made  for  or  by  the  plaintiff,  and  thus  are  in- 
juring the  plaintiff  by  unfair  competition.  No  doubt  the  use 
of  the  word  '^  Dover"  on  the  egg  beaters  is  an  advantage  in 
the  market;  but  this  is  an  advantage  which  the  defendants 
are  entitled  to  have,  unless  the  plaintiff  has  a  valid  trade- 
mark. It  must  now  be  assumed  that  the  plaintiff  has  no 
trademark  in  the  name,  and  that  the  name,  as  well  as  the 
invention,  is  open  to  common  use.  This  being  so,  something 
more  must  be  shown  than  merely  that  the  defendants  are 
making  and  selling  egg  beaters  similar  in  kind  to  those  of 
the  plaintiff,  and  under  the  same  name:  Magee  Furnace  Co, 
V.  Le  Barron,  127  Mass.  115;  Brill  v.  Singer  Mfg.  Co.,  41 
Ohio  St.  127;  52  Am.  Rep.  74;  Singer  Mfg.  Co.  v.  SiUy,  11 
Fed.  Rep.  706;  In  re  Leonard  &  EUis'  Trademark,  26  Ch.  Div. 
288;  In  re  Ralph's  Trademark,  25  Ch.  Div.  194,  198;  Singer 
Mfg.  Co.  V.  Loog,  8  App.  Gas.  15.  The  evidence  fails  to  show 
any  violation  of  the  plaintiff's  rights  in  this  respect  There 
is  nothing  in  the  making  of  the  defendants'  egg  beaters  to 
indicate  that  they  were  made  by  the  plaintiff,  unless  the  use 
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of  the  word  *'  Dover''  on  the  wheel.  The  defendants  had  a 
right  to  put  this  marking  on  the  wheel.  '  In  form  and  con- 
etruction  and  general  appearance  there  was  some  resemblance 
l)etween  the  defendants'  egg  beaters  and  the  plaintiff's;  but 
imitation  in  these  respects  is  lawful.  In  Fairbanks  y.  Jacobus, 
f4  Blatch.  C.  C.  337,  it  was  held  that,  apart  from  patents  and 
trademarks,  "Any  one  may  make  anything  in  any  form,  and 
may  copy  with  exactness  that  which  another  has  produced, 
without  inflicting  any  legal  injury,  unless  he  attributes  to 
that  which  he  has  made  a  false  origin,  by  claiming  it  to  be 
the  manufacture  •of  another  person."  This  was  *••  cited 
and  approved  in  BriU  v.  Singer  Mfg.  Co.,  41  Ohio  St.  127, 138, 
£2  Am.  Rep.  74,  where  it  was  held  broadly  that  ^'  where  ma- 
chines, during  the  time  they  are  protected  by  a  patent,  become 
known  and  identified  in  the  trade  by  their  shape,  external 
appearance,  or  ornamentation,  the  patentee,  after  the  expira- 
tion of  the  patent,  cannot  prevent  others  from  using  the  same 
modes  of  identification  in  machines  of  the  same  kind  manu- 
factured and  sold  by  them."  And  in  Singer  Mfg,  Co,  v.  June 
Mfg.  Co.y  41  Fed.  Rep.  208,  the  above  doctrines  were  reaf- 
firmed with  distinctness  and  emphasis.  There  is  no  unfair 
competition,  apart  from  the  infringement  of  a  patent  or  trade- 
mark, unless  the  competing  person  so  makes  or  marks  his 
goods  or  conducts  his  business  that  purchasers  of  ordinary 
caution  and  prudence,  and  not  those  who  are  exceptionally 
dull,  are  likely  to  be  misled  into  the  belief  that  his  goods  are 
the  goods  of  somebody  else:  Oilman  v.  Hunnewell,  122  Mass. 
139,  148-150;  Singer  Mfg.  Co.  v.  Wilson,  2  Ch.  Div.  434,  447, 
per  Jessel,  M.  R.,  whose  decree  was  afiSrmed  on  appeal;  Brill 
V.  Singer  Mfg.  Co.,  41  Ohio  St.  127;  52  Am.  Rep.  74;  RobeH- 
4on  Y.  Berry,  50  Md.  591;  33  Am.  Rep.  328. 

Looking  at  the  whole  case  in  the  light  of  the  defendants' 
right  to  use  the  word  *'  Dover"  and  to  make  egg  beaters  simL 
lar  in  construction  and  general  appearance  to  those  of  the 
plaintiff,  we  find  no  proof  of  anything  unlawful  on  their  part. 

Bill  dismissed.  ^_^__ 

Patknts — Usa  aftir  BzpntATiOK.~The  use  of  pattemi  Biirreptitioasly 
copied  from  patterns  nied  by  an  inventor  in  casting  a  pnmp,  the  patent  to 
which  has  expired,  will  be  enjoined  when  snch  patterns  hare  been  copied 
without  the  assent  of  the  inventor  and  they  cannot  be  duplicated  merely 
by  measuring  the  pump:  Tabor  v.  Hqfman,  118  K.  Y.  80;  16  Am.  St.  Rep. 
740,  and  note.  See  the  discussion  of  this  subject  contained  in  the  extended 
note  to  McCaif  v.  Burr,  47  Am.  Deo.  44IL 
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Ctanum  ot  Lawi.— A  Oovtbact  Valid  wbirb  Ma»i  n  Taub  Xtmiv» 

wnnu^  bot  is  no!  naoMMiilj  enf oroMtble  •T«r7wli«ra. 
Cfonruov  ov  LAwib  —  Ck>iinuCT  Valid  muEB  1IADI^  wxui  wiu  as 
Dbribd  Smiobosmkrt  Slsbwhkkb.— a  oontrael  mads  in  Main«^  to  th* 
•(Efect  thai  upon  the  doing  of  oertain  things  tho  ponon  for  whom  they 
were  to  be  done  will  mnke  a  will  in  favor  of  the  other  eontnetinc 
party,  eannot  be  enforoed  in  Maseaohnaette  nnlew  in  writing.  Tb» 
■tatate  of  the  latter  state  deolaring  that  no  agreement  to  make  a  will 
ehail  be  binding  nnless  in  writing  embodies  a  f^damental  poliey  and 
forbids  that  testators  shoold  be  sned  in  that  state  upon  snoh  oootraota 
without  written  efidenoe^  wherever  they  are  made 

B.  Orwnhoodf  for  the  plaintiff. 

A.  Hemeway  and  H.  0.  Mulligan^  for  the«defendant. 

**^  Holmes,  J.  This  is  an  action  on  an  oral  agreement^ 
all^;ed  to  have  been  made  in  Maine  in  1890  by  the  defend- 
ant's testatrix,  Mrs.  Raraery,  to  the  effect  that,  if  the  plaintiff 
would  leave  Maine  and  take  care  of  Mrs.  Rumery,  the  latter 
would  leave  the  plaintiff  all  her  property  at  her  death,  and 
also  would  put  four  thousand  dollars  into  a  house  which  tho 
plaintiff  should  have.  At  the  trial  evidence  was  introduced 
tending  to  prove  the  agreement  as  alleged.  The  presiding 
justice  ruled  that  the  action  could  not  be  maintained,  and 
the  case  is  here  on  exceptions.  As  we  are  of  opinion  that  the^ 
ruling  must  be  sustained  under  the  statutes  of  1888,  chapter 
872,  requiring  agreements  to  make  wills  to  be  in  writing,  a. 
fuller  statement  of  the  facts  is  not  needful. 

There  is  no  doubt  of  the  general  principles  to  be  applied. 
A  contract  valid  where  it  is  made  is  valid  everywhere,  but  it 
is  not  necessarily  enforceable  everywhere.  It  may  be  con« 
trary  to  the  policy  of  the  law  of  the  forum:  Van  Reimsdyk 
V.  Kane,  1  Oall.  371,  375;  Greenwood  v.  Curtis,  6  Mass.  358;. 
4  Am.  Dec.  145;  Fant  v.  Miller,  17  Gratt.  47,  62.  Or  again, 
if  the  law  of  the  forum  requires  a  certain  mode  of  proof,  the 
contract,  although  valid,  cannot  be  enforced  in  that  jurisdio> 
tion  without  the  proof  required  there.  This  is  as  true  be* 
tween  the  states  of  this  Union  as  it  is  between  Massachusetta 
and  England:  Hoadley  v.  Northern  Tranep.  Co.,  116  Mass. 
304, 306;  15  Am.  Rep.  106;  Pritchard  v.  Norton,  106  U.  S.  124, 
184;  Downer  v.  Cheeebrough,  36  Conn.  39;  4  Am.  Rep.  29; 
Kleemanv.  CoUine,  9  Bush,  460;  Fant  v.  MUler,  17  Oratt.  47^ 
Bunt  V.  Jonee,  12  R.  I.  265,  266;  84  Am.  Rep.  635;  Yatee  v. 
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Thornton,  8  Clark  A  F.  644,  S86,  587;  Bain  t.  Whitehaven  etc 
Ry.  Co.,  8  H.  L.  Cas.  1, 19;  Xerotic  t.  Brown,  12  Com.  B.  801. 
When  the  law  inyolved  is  a  statate,  it  is  a  queetioo  of  ooii* 
atniotion  whether  the  law  is  addressed  to  the  neoessarj  eon- 
stitnent  elements  or  legality  of  the  contract  on  the  one 
hand,  or  to  the  evidence  by  which  it  shall  be  proved  on  the 
other.  In  the  former  case  the  law  affects  contracts  made 
within  the  jnrisdiction  wherever  sued,  and  may  ***  affect 
only  them:  Drew  v.  Smithy  68  Me.  898.  In  the  latter  it  ap* 
plies  to  all  suits  within  the  jurisdiction  wherever  the  con- 
tracts sued  upon  were  made,  and  again  may  have  no  other 
effect.  It  is  possible,  however,  that  a  statute  should  affect 
both  validity  and  remedy  by  express  words,  and  this  being 
so,  it  is  possible  that  words  which  in  terms  speak  only  of 
one  should  carry  with  them  an  implication  also  as  to  the 
other.  For  instance,  in  a  well-known  English  case,  Maule, 
J.,  said:  ''The  fourth  section  of  the  statute  of  frauds  en- 
tirely applies  to  procedure."  And  on  this  ground  it  was 
held  that  tfn  action  could  not  be  maintained  upon  an  oral 
contract  made  in  France.  But  he  went  on:  "  It  may  be  that 
the  words  used,  operating  on  contracts  made  in  England, 
renders  them  void  ":  Leroux  v.  Brown,  12  Com.  B.  801,  806, 
827.  We  cite  the  language,  not  for  its  particular  application, 
but  as  a  recognition  of  the  possibility  which  we  assert. 

The  words  of  the  statute  before  us  seem  in  the  first  place, 
and  most  plainly,  to  deal  with  the  validity  and  form  of  the 
contract  "No  agreement  •  •  •  •  shall  be  binding,  unless 
such  agreement  is  in  writing.''  If  taken  literally,  they  are 
not  satisfied  by  a  written  memorandum  of  the  contract;  the 
contract  itself  must  be  made  in  writing.  They  are  limited, 
too,  to  agreements  made  after  the  passage  of  the  act,  a  limit- 
ation which  perhaps  would  be  more  likely  to  be  inserted  in 
a  law  concerning  the  form  of  a  contract  than  in  one  which 
only  changed  a  rule  of  evidence.  But  we  are  of  opinion 
that  the  statute  ought  not  to  be  limited  to  its  operation  on 
the  form  of  contracts  made  in  this  state.  The  generality 
of  the  words  alone, ''  no  agreement,"  is  not  conclusive.  But 
the  statute  evidently  embodies  a  fundamental  policy.  The 
ground,  of  course,  is  the  prevention  of  fraud  and  perjury, 
which  are  deemed  likely  to  be  practiced  without  this  safe- 
guard. The  nature  of  the  contract  is  such  that  it  naturally 
would  be  performed  or  sued  upon  at  the  domicile  of  the 
promisor.    If  the  policy  of  Massachusetts  makes  void  an 
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oral  contract  of  this  sort  made  within  the. state,  the  same 
policy  forbids  that  Massachusetts  testators  should  be  sued 
here  upon  such  contracts  without  written  evidence,  wherever 
they  are  made. 

If  we  are  right  in  our  understanding  of  the  policy  estab- 
lished by  the  legislature,  it  is  our  duty  to  carry  it  out  so  far 
as  we  can  do  so  without  coming  into  conflict  with  paramount 
principles.  •*•  "If  oral  evidence  were  oflFered  which  the  Ux 
fori  excluded,  such  exclusion,  being  founded  on  the  desire 
of  preventing  perjury,  might  olaim  to  override  any  contrary 
rule  of  the  lex  lod  contractus^  not  only  on  the  ground  of  ita 
being  a  question  of  procedure,  but  also  because  of  that,  reser- 
vation in  favor  of  any  stringent  domestic  policy  which  con- 
trols all  maxims  of  private  international  law":  Westlake  on 
Private  International  Law,  3d  ed.,  sec.  208;  Wharton  on 
Conflict  of  Laws,  2d  ed.,  sec.  766. 

In  our  view,  the  statute,  whatever  it  expresses,  implies  a 
rule  of  procedure  broad  enough  to  cover  this  case.  It  is  not 
necessary  to  decide  exactly  how  broad  the  rule  may  be — 
whether,  for  instance,  if,  by  some  unusual  chance,  a  suit 
should  happen  to  be  brought  here  against  an  ancillary 
administrator  upon  a  contract  made  in  another  state  by  one 
of  its  inhabitants,  the  contract  would  have  to  be  in  writing. 
The  rule  extends  at  least  to  contracts  by  Massachusetts 
testators.  It  might  be  possible  to  treat  the  words  '*  signed 
by  the  party  whose  executor  or  administrator  is  sought  to  be 
charged,"  as  meaning  "  signed  by  the  party  whose  executor 
or  administrator  is  sought  to  be  charged  in  Massachusetts," 
and  to  construe  the  whole  statute  as  directed  only  to  procedure: 
Compare  Fant  v.  Miller^  17  Gratt.  47,  72,  et  seq;  Denny  v« 
WilliamSf  5  Allen,  1, 3, 9.  Upon  this  question  also  we  express 
no  opinion.  All  that  we  decide  is  that  the  statute  does  apply 
to  a  case  like  the  present. 

The  law  of  the  testator's  domicile  is  the  law  of  the  will.  A 
contract  to  make  a  will  means  an  effectual  will,  and  therefore 
a  will  good  by  the  law  of  the  domicile.  In  a  sense,  the  place 
of  performance,  as  well  as  the  forum  for  a  suit  in  case  of 
breach,  is  the  domicile.  We  do  not  draw  the  conclusion  that 
therefore  the  validity  of  all  such  contracts,  wherever  sued  on, 
must  depend  on  the  law  of  the  domicile.  That  would  leave 
many  such  contracts  in  a  state  of  indeterminate  validity 
until  the  testator's  death,  as  he  may  change  his  domicile  so 
long  as  he  can  travel.    But  the  consideration  shows  that  the 
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"final  domicile  is  more  concerned  in  the  policy  to  be  insiBted 
on  than  any  other  jurisdiction,  and  justifies  it  in  framing  its 
rules  accordingly.  There  would  be  no  question  to  be  argued 
.if  the  law  were  in  terms  a  rule  of  evidence.  It  is  equally 
open  for  a  state  to  declare,  upon  the  same  considerations 
which  dictate  a  rule  of  evidence,  that  a  contract  "^  must 
have  certain  form  if  it  is  to  be  enforced  against  its  inhabi- 
tants in  its  courts.  Legislation'  of  this  kind  for  contracts 
which  thus  necessarily  reach  into  the  jurisdiction  in  their 
operation  hardly  goes  as  far  as  statutes  dealing  with  substan- 
tive liability  which  have  been  upheld:  Commonwealth  v. 
Jfacloon,  101  Mass.  1;  100  Am.  Dec.  89. 

If  the  statute  applies,  the  fact  that  the  plaintiff  has  furnished 
the  stipulated  consideration  will  not  prevent  its  application. 

Exceptions  overruled.        

Ck>HTRAOTS— Law  ot  Plaob.— >A  contract  .valid  where  made  ia  Talid  erery* 
where  as  to  mattera  bearing  upon  its  exeontion,  interpretation,  and  validity: 
Amuirong  r.  Beat,  112  K.  C.  59;  34  Am.  St.  Rep.  473»  and  note.  Thia 
qnestion  is  fully  discnased  in  the  notes  to  BoHnaon  v.  Queen,  10  Am.  St.  Rep. 
60S,  and  Oravea  v.  JoAfison,  32  Am.  St.  Rep.  460;  and  the  extended  note  to 
RukB  ▼.  Bwkj  46  Am.  St.  Rep.  448. 

CoNTBAOTS — CoirrLior  gw  Laws — ENFOSOKmNT. — ^Matters  connected  with 
the  performanoe  of  a  contract  are  regulated  by  the  law  prevailing  at  the 
place  of  performanoe:  Waverly  NaL  Bank  v.  HcUl,  150  Pa.  St.  466;  30  Am. 
8t.  Rep.  823,  and  note.  A  contract  valid  where  made  is  generally  valid 
elsewhere;  but  to  this  rule  there  is  the  exception  that  no  state  or  nation  is 
bound  to  recognize  or  enforce  contracts  which  are  injurious  to  its  own  inter- 
ests or  the  welfare  of  its  people,  or  which  are  in  violation  of  its  own  laws: 
WasBerboeher  r.  Bwlkr.  84  Me.  165;  30  Am.  St.  Rep.  344»  and  note. 
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CoinuoT  ov  Laws— Imsolvenct. — A  Nonrksidknt  Cbsdztor  It  not  barred 
by  a  discharge  in  insolvency  granted  here  unless  he  has  come  in  and 
submitted  himself  to  the  jurisdiction  of  the  court.  If  he  thus  comes 
in  and  proves  his  claim  and  takes  a  dividend  on  it,  or  if  he  aooepts  a 
sum  offered  under  composition  proceedings,  he  is  held  to  have  waived 
his  right  of  objection. 

CovFUor  ov  Laws — Insoltknct  Prooebdinos. — A  Non&ksidxnt  Cabd- 
ITOB  HAYING  A  Claim  A0AIN8T  Two  Insoltknt  Firms,  both  included 
in  the  same  proceedings  in  insolvency,  one  consisting  of  two  members, 
and  the  other  of  the  same  two  members  and  a  third,  who  proves  his 
elaim  against  the  latter  firm,  votes  foi  an  assignee,  and  receives  a  divi- 
dend, is  not  precluded  from  maintaining  an  action  against  the  other  firm 
mpoB  the  demand  against  it. 
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AcTioii  upon  a  promiseory  note  •z^entod  bj  Um  defend* 
ante,  Paige  and  Gove.  For  a  defense  they  relied  upon  eer* 
tain  proceedings  in  insolvency  as  expressed  in  the  opinion 
of  the  coort.  This  defense,  having  been  overruled  by  the 
trial  judge,  the  defendants  appealed. 

O.  A.  Blaney  &  8.  RobinBon^  for  the  defendants. 
F.  H.  Waiiam$  &  F.  M.  CopOand,  for  the  plaintift 

***  Allsn,  J.  It  is  well  settled  and  familiar  that  a  hod* 
resident  creditor  is  not  barred  of  his  claim  by  a  discharge  in 
insolvency  granted  here,  unless  he  has  come  in  and  submitted 
himself  to  the  jurisdiction  of  tlie  court:  FhcBnix  Nat.  Bank 
V.  BaiehelUr^  161  Mass.  689.  If  he  thus  comes  in  and  proves 
his  claim  and  takes  a  dividend,  or  if  he  accepts  the  sum 
ofTered  under  composition  proceedings,  he  is  held  to  have 
waived  this  right  of  objection:  Murray  v.  S6bert$^  160  Mass. 
868;  16  Am.  St.  Rep.  209;  Eustis  v.  BolUi,  146  Mass.  418;  4 
Am.  St  Rep.  327;  160  U.  S.  361. 

In  the  present  case  there  were  two  firms,  Paige  A  (3ove 
and  Crosby,  Paige  A  Oove.  The  latter  firm  consisted  of  the 
members  of  the  former  firm  with  the  addition  of  Crosby. 
Both  firms  were  included  in  the  same  proceedings  in  insol- 
vency, and  the  plaintiff,  a  nonresident,  held  a  claim  against 
each  firm.  He  proved  only  the  claim  against  Crosby,  Paige 
A  Gove,  and  voted  thereon  for  assignee  and  took  a  dividend 
therein.  It  is  not  stated  whether  his  vote  affected  the  choice 
of  assignee  or  not.  The  question  is,  whether  his  claim 
against  the  other  firm  and  its  members  is  thereby  barred,  a 
discharge  having  been  granted  to  the  debtors. 

No  objection  has  been  raised  to  the  method  of  including 
both  firms  in  the  same  proceedings  in  insolvency.  There  was 
nothing  beyond  the  facts  already  stated  to  show  an  intention 
on  the  part  of  the  plaintiff  to  waive  his  right  to  pursue  his 
present  claim  by  an  action  at  law. 

The  statutes  do  not,  in  terms,  provide  for  a  case  where  the 
same  persons  are  members  of  more  than  one  firm.  In  Bng* 
land  a  practice  grew  up  by  which  a  commission  in  bank* 
ruptcy  against  several  partners  would  include  not  only  the 
individual  members,  but  all  minor  partnerships  existing 
amongst  them  as  well,  distinct  accounts  being  kept.  Under 
this  practice,  a  general  order  was  passed  by  Lord  Rosslyn,  in 
1794,  that  under  a  joint  commission  against  a  firm  separate 
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debts  might  be  preyed  as  of  oourse,  without  flliog  m  speeial 
petition  far  liberty  to  do  so:  2  Christian's  Bankrupt  Law, 
3d  ed.,  31f  82.  And  it  was  held  that  creditors  of  a  minor 
firm  oonsisting  of  some  of  the  members  of  the  larger  **^  firm 
might|  in  like  manner,  prove  their  claims:  Ex  parU  Winih'' 
ifigton^  8  Madd.  28.  But  a  creditor  whose  claim  was  against 
the  firm  and  also  against  one  or  more  of  its  members  could 
not  make  double  proof,  even  though  the  obligation  was  created 
by  different  instruments:  Ex  parte  B$van^  10  Ves.  107;  Bob- 
son  on  Bankruptcy  Practice,  726-728.  This,  however,  was 
altered  by  the  bankruptcy  acts  of  1861  and  1883,  so  that 
double  proof  might  be  made;  and  it  was  held  that  the  fact 
that  an  individual  partner  had  given  security  for  the  debt 
could  not  prevent  the  creditor  from  proving  against  the  firm 
without  giving  up  his  security,  the  reason  being  that  the 
joint  and  separate  estates  are  considered  in  the  administra- 
tion of  the  property  in  bankruptcy  as  distinct  estates:  Rob- 
son  on  Bankruptcy  Practice,  729-731,  and  oases  cited. 

In  Massachusetts  double  proof  is  allowed,  without  any  ex* 
press  statute  authorizing  it:  Roger  WiUiame  Nat.  Bank  v. 
Hallj  160  Mass.  171.  And  although  the  proceedings  are  joint. 
Ibis  is  rather  as  a  matter  of  convenience.  It  was  held  in 
England  that  the  jurisdiction  to  supersede  prior  proceedings 
against  one  partner,  upon  the  institution  of  proceedings 
which  embraced  the  firm,  was  entirely  discretionary,  and 
would  be  determined  by  considerations  of  convenience:  Ex 
parte  iZoioZancbon,  1  Rose,  416;  Robson  on  Bankruptcy  Prac- 
tice, 687.  The  practice  in  this  country  seems  to  have  been 
the  same:  In  re  Mitehellt  3  Nat  Bank.  Reg.  441;  In  re 
Stevene^  6  Nat  Bank.  Beg.  112;  1  Saw.  397.  And  where  one 
of  the  partners  of  a  bankrupt  firm  was  also  a  member  of 
another  firm  which  had  a  claim  against  the  bankrupt  firm, 
the  claim  was  allowed  to  be  proved,  the  two  firms  being  re- 
garded as  distinct  legal  entities,  capable  of  contracting  with 
each  other  in  equity:  In  re  Buckhausej  2  Low.  831;  10  Nat 
Bank.  Reg.  206.  In  the  present  case,  the  transactions  of  the 
different  firms  were  distinct,  and  for  most  purposes  the  estates 
are  also  considered  as  distinct  The  plaintifi^s  claim  against 
the  defendants  is  not  the  same  as  that  which  he  proved  in 
insolvency.  And  we  are  of  opinion  that  the  waiver  which  is 
implied  by  his  act  of  proving  a  claim  against  one  of  the  part- 
nerships does  not  extend  to  his  claim  against  the  other. 

Merely  proving  the  claim  of  itself  signifies  but  little.    A 
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claim,  after  being  proved  and  allowed,  may  be  withdrawn  by 
leave  of  court,  and,  being  so  withdrawn,  no  consequence  fol* 
lows  '^^  from  the  fact  of  its  having  been  so  proved:  Morse  r^ 
Lowell,  7  Met.  162;  Safford  v.  Slade,  11  Gush.  29;  Franklin 
County  Nat.  Bank  v.  Greenfield  Bank^  138  Mass.  616,  626; 
Nichols  V.  Smith,  143  Mass.  456.  In  Bemis  v.  Smith,  10  Met. 
194,  it  was  held  to  he  the  right  of  a  creditor,  under  the  cir* 
cumstances  there  shown,  to  withdraw  his  proof  without  leave 
of  court,  in  order  to  use  his  claim  by  way  of  setoff. 

The  fact  of  a  creditor's  having  voted  for  assignee,  and  even 
of  having  by  his  vote  controlled  the  choice,  settles  nothing 
conclusively.  After  having  done  so,  he  may  still,  by  leave  of 
court,  withdraw  the  claim  so  voted  upon,  in  order  to  avail 
himself  of  advantages  which  he  would  lose  if  the  proof  stood: 
Franklin  County  Nat.  Banky.  Greenfield  Bank,  138  Mass.  516; 
Nichols  V.  Smith,  143  Mass.  455. 

The  taking  of  a  dividend  by  the  plaintiff  upon  his  claim 
against  one  firm  ought  not  to  affect  his  claim  against  the 
other  firm.  No  decision  has  come  to  our  notice  where  this 
question  has  been  determined.  We  need  not  consider  how  it 
would  be  if  both  claims  were  against  the  same  firm  or  the 
same  individual,  and  only  one  of  them  was  proved;  or  if  a 
creditor  held  two  claims,  one  fiduciary  and  the  other  not,  and 
only  proved  the  latter.  We  limit  ourselves  to  the  question 
which  is  now  presented.  If  two  firms  consisting  in  part  of 
the  same  members  are  included  in  the  same  proceedings  in 
insolvency,  and  a  nonresident  creditor  holds  a  claim  against 
each  firm,  and  proves  against  only  one  of  them,  and  votes  for 
assignee,  and  takes  a  dividend  thereon,  the  granting  of  a  dis- 
charge to  the  debtors  will  not  debar  him  from  subsequently 
maintaining  an  action  upon  the  other  claim. 

For  these  reasons,  in  the  opinion  of  a  majority  of  the  courts 
the  entry  must  be,  judgment  for  the  plaintiff  affirmed. 


Inholvbitct— DncHARoi  IN— BFraer  oh  Konrisidbnt  Crbdrob. — A 
discharge  by  a  atate  court  of  an  insolveat  from  hia  debts  cannot  affect  a 
creditor  who  was  a  nonresident  of  the  state  when  the  insolvency  proceed- 
ings were  begun,  though  he  was  a  resident  thereof  when  the  debt  was  con* 
tracted,  unless  he  proved  his  claim  in  the  insolvency  court,  or  otherwia* 
appeared  therein.  Because  the  insolvency  court  did  not  have  juriadiction 
over  him,  it  could  not  discharge  his  right  of  action  to  recover  his  debt: 
Pmllm  r.  HUbnan,  84  Me.  129;  30  Am.  St.  Rep.  S40,  and  note.  A  fvU 
discusaion  of  this  subject  ia  contained  in  the  aztended  note  to  Mnmtg  r^ 
MtberU,  16  An.  Sb  Rep.  212-221. 
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Atwbll  V.  Jenkins. 

[168  UAMACBjmwriM,  862.] 
IvsAira  PiBflom,  DoAVFiRMiiio  Contract  with.— Qm  oontrttting  witib 
■a  insane  penon  haa  no  right  to  disaffirm  or  avoid  the  oontraot,  thoug]^ 
not  aware  of  the  insanity  at  the  time  of  contracting.  The  right  to 
avoid  is  for  the  personal  protection  of  the  lunatic,  and  those  who  deal- 
with  him  have  no  corresponding  right,  unless  they  have  been  misled  by 
fraudulent  misrepresentations. 

C.  W.  Clark,  for  the  plaintiff. 
P.  /.  Casey,  for  the  defendant. 

***  Holmes,  J.  This  is  an  action  to  recover  four  hundred 
dollars,  put  into  the  defendant's  hands  by  the  plaintiff 
through  the  Western  Union  Telegraph  Company,  under  the 
following  circumstances.  One  Hoes,  an  inhabitant  of  Chi- 
cago, committed  an  offense  here,  and  was  arrested.  It  seema 
to  have  been  for  his  interest  to  keep  the  matter  private.  Ho 
retained  the  defendant,  who,  on  receipt  of  the  above-mentioned 
money,  recognized  as  surety  for  him  and  obtained  his  release 
from  arrest.  Afterward,  a  nolle  prosequi  was  entered  by 
reason  of  the  insanity  of  Hoes.  When  arrested.  Hoes  tele- 
graphed to  the  plaintiff,  "Telegraph  at  once  four  hundred 

dollars  to  Hon.  Edward  J.  Jenkins,  my  attorney Am 

in  trouble.     Don't  fail."    The  plaintiff  thereupon  sent  the 
money. 

It  hardly  needs  to  be  said  that  this  transaction  made  na 
contract  between  the  plaintiff  and  the  defendant.  The  plain- 
tiff's advance  was  to  Hoes.  When  the  money  was  received 
by  Jenkins  it  was  received  by  Hoes  as  between  them  and  the 
plaintiff,  and  if  the  defendant  kept  it,  that  was  by  some 
arrangement  between  him  and  Hoes  with  which  the  plaintiff^ 
had  nothing  to  do. 

But  there  was  evidence  that  Hoes  was  insane  at  the  time^ 
and  the  plaintiff  claims  a  right  to  recover  on  that  ground. 
This  •••  must  mean  that  he  had  a  right  to  avoid  his  con- 
tract on  the  ground  of  the  other  party's  insanity,  and  Uy 
demand  his  money  wherever  he  could  find  it,  unless  the 
defendant,  to  whose  hands  it  was  traced,  stood  as  a  purchaser 
for  Value,  or  had  changed  his  position,  which  fact  the  plaintiff 
had  a  right  to  deny,  and  did  controvert  in  this  case,  except 
as  to  fifty  or  sixty  dollars.  Wo  presume  that  the  argument 
is,  that  if  Hoes  had  become  sane,  and  had  affirmed  his  deaK 
ings  with  the  defendant,  the  plaintiff  still  would  have  had 
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the  right  to  prore  that  the  defendant  had  no  contract  with 
Hoes,  and  was  not  a  purchaser  for  value,  and  that,  on  tbo 
other  hand,  if  Hoeii  had  avoided  his  contract,  his  right  to  tho 
money  would  be  subject  to  the  plaintiff's  paramount  right  to 
the  same  fund,  always  supposing  that  the  plaintiff  had  tho 
right  to  avoid  his  contract  also:  Butler  v.  Harriuon^  2  Gowp. 
565,  568;  Caz  v.  Prentice,  8  Maule  &  S.  344. 

But  the  question  is,  whether  the  plaintiff  had  the  right  sup- 
posed. In  Holt  V.  Ward  ClarenaeuXy  Strange,  937,  it  was  held, 
on  great  consideration,  that  a  person  of  full  age  contracting 
with  an  infant  was  bound  absolutely,  although  the  infant  had 
«  right  to  avoid  her  contract  The  decision  was  on  demurrer 
to  a  plea  of  the  plaintiff's  infancy,  not  alleging  that  the  de- 
fendant was  ignorant  of  the  fact  when  he  made  the  contract| 
but  seems  to  have  been  made  without  regard  to  whether 
the  defendant  knew  or  not.  This  case  is  accepted  without 
•dispute  as  the  law:  Thompson  v.  Hamiltonf  12  Pick.  425,  429; 
23  Am.  Dec.  619;  Warwick  v.  Bruce,  2  Maule  &  S.  205;  Bruce 
T.  Warwiek,  6  Taunt.  118;  Monaghan  v.  Agrictdtural  etc.  Ine. 
<?o.,  53  Mich.  238,  243;  Hunt  v.  Peake,  5  Cow.  475;  15  Am. 
Dec.  475;  Cannon  v.  Ahbury,  1  A.  K.  Mareh.  76;  10  Am. 
Dec.  709;  Johnson  v.  Rockwell,  12  Ind.  76,  81;  Field  v.  J7er- 
rick,  101  111.  110;  2  Kent's  Commentaries,  78, 236;  Leake  on 
Oontract,  3d  ed.,  476.  The  analogy  between  insane  persons 
and  infants  is  not  perfect,  but  has  prevailed  in  this  matter. 
Alien  V.  BerryhiU,  27  Iowa,  534;  1  Am.  Rep.  309;  Harmon  v. 
Harmon,  51  Fed.  Rep.  113;  Bishop  on  Contracts,  see.  978; 
Olark  on  Contracts,  268.  An  insane  person  like  Hoes,  if  he 
iras  insane,  not  a  raving  madman  or  an  idiot,  is  capable  of 
an  act,  even  if  his  act  be  voidable.  The  promise  of  an  in* 
«ane  man  is  not  absolutely  void:  Carrier  v.  Sears,  4  Allen, 
^6,  337;  81  Am.  Dec.  707;  BuUard  v.  Moor,  158  Mass.  418, 
424.  Bo  that  it  cannot  be  argued  that  the  contract  was 
formally  defective  and  void  because  ^^^  only  one  party  had 
done  the  necessary  overt  act  A  voidable  promise  is  a  sufll* 
•cient  consideration:  Plympton  v.  Dunn,  148  Mass.  528,  527. 
If  a  person  unwittingly  dealing  with  an  insane  man  were 
•given  the  right  to  avoid  his  contract  when  he  found  out  the 
fact,  it  would  be  on  grounds  of  policy  and  fairness,  and  of 
course  it  would  be  possible  to  read  in  a  condition  or  personal 
•exception  to  that  effect.  But  there  seems  to  be  no  more  rea« 
mon  to  do  it  in  this  case  than  when  a  man  has  contracted 
trith  an  infant.    The  general  rule  is  that  a  man  takes  the 
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risk  of  facts  which  ha  deems  material,  aniess  he  expressly 
stipulates  for  them  in  his  contract,  or  unless  he  is  misled  by 
a  fraudulent  misrepresentation:  See  Ritm  T.  PluBnix  Astur* 
-anee  Co.^  145  Mass.  426,  429.  The  right  to  avoid  is  for  the 
personal  protection  of  the  insane,  and  those  who  deal  with 
them  have  been  held  to  have  no  corresponding  rights  in  all 
the  cases  which  we  have  seen.  Upon  these  considerations, 
and  in  view  of  the  decisions  cited,  we  are  of  opinion  that  the 
plaintiff  cannot  repudiate  his  contract  with  Hoes.  So  long 
as  that  contract  stands,  at  least,  he  cannot  maintain  an  ac- 
tion against  the  defendant.  Other  defenses  need  not  be  con* 
eidered.  We  express  no  opinion  as  to  the  law  in  case  of  a 
bilateral  contract  wholly  unexecuted  on  both  sides. 
Exceptions  overruled. 

IvsAKB  PsBSONa— DmiffnaiAKOB  of  OoNraAOfS  wrb.— Ignorsaot  ef 
tfas  inianity  of  one  with  whom  a  contract  ia  made  ia  no  defonae  to  ao  action 
lor  the  raooTory  of  the  aubjaot  matter  of  the  contract:  Slower  v.  FkBlp9,  II 
Pick.  804;  22Ani.  Dec  872;  ii/toi  t.  ^anyAtti;  27  Iowa,  684}  lAm.Bep.80e. 
A  grantee  in  a  conveyance  voidable  on  account  of  the  grantor'a  inaanityy  Is 
oatopped  in  an  action  of  ejectment  brought  by  the  grantor'a  heira  to  daaj 
Sho grantor'a titUs  Waar.  BH  I  B.  Hon.  290;  86  Am.  Dao.  676w 
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(168  MAflBA.CHUBJrrii,  4S8.] 
CtovTBAor— O0N8IDBBATIOK  THAT  THB  Promisee  wtvl  Psbvobm  His  Szis»* 
IMO  OBLiOATioir.— When  one  who  ia  unwilling  or  hecitating  to  go  oa 
and  perform  a  contract,  which  prorea  a  hard  one  for  him,  ia  requeated 
to  do  80  by  a  third  person  who  is  interested  in  the  performance,  though 
haying  no  legal  way  to  compel  it  or  to  recover  damages  for  a  breach,  and 
who  accordingly  makea  an  independent  promiae  to  pay  a  sum  of  money 
for  auch  performance,  such  promise  ia  not  without  consideration,  and 
nay  be  enforced.  Therefore,  If  a  person  who  has  made  an  accommoda. 
iion  note  which  haa  been  discounted  at  a  bank,  in  consideration  that  he 
wiU  pay  auch  note,  receives  a  note  for  a  like  amount  from  a  director 
of  the  bank  interested  In  having  auch  payment  made^  the  note  ao 
given  by  tfie  director  Is  aot  without  oooaideratloii,  and  wiU  aupporl 
ao  action. 

Action  upon  a  promissorj  note.    Defense^  want  of  ooniid- 
•ration.    Verdict  for  the  plaintifF. 

W.  B.  French,  for  the  defendant 

H.  lu  Parker,  Jr.,  for  the  plaintiff. 

AH.  St.  Rir.*  VOk  XLVa-IO 
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Allbn,  J.  The  plaintiff  had  given  his  aocommodatioa 
note  to  a  corporation,  which  had  had  it  discounted  at  a  bank^ 
and  left  it  nnpaid  at  its  maturity.  The  defendant,  being  m 
stockholder,  director,  and  creditor  of  the  corporation,  wish- 
ing to  have  the  note  paid  at  once  for  his  own  advantage,  en- 
tered  into  an  agreement  with  the  plaintiff,  whereby  he  was  to 
give  to  the  plaintiff  his  own  note  for  the  amount,  and  the 
plaintiff  was  to  furnish  money  to  enable  the  defendant  to 
take  up  the  note  at  the  bank.  This  agreement  was  carried 
out,  and  the  defendant  now  contends  that  his  note  to  the 
plaintiff  was  without  consideration,  because  the  plaintiff  was 
already  bound  in  law  to  take  up  the  note  at  the  bank. 

It  is  possible  that,  for  one  reason  or  another,  both  the  bank 
and  the  plaintiff  may  have  been  willing  to  wait  a  while,  but 
that  the  defendant's  interests  were  imperiled  by  a  delay,  and 
indeed  required  that  the  note  should  be  paid  at  once,  and 
that  the  corporation,  whose  duty  it  was  primarily  to  pay  it, 
was  without  present  means  to  do  so.  Since  the  defendant 
was  sane,  sui  juris,  was  not  imposed  upon  nor  under  duress^ 
knew  what  he  was  about,  and  probably  acted  for  his  own 
advantage,  it  would  certainly  be  unfortunate  if  the  rules  of 
law  required  us  to  hold  his  note  invalid  for  want  of  a  suf* 
ficient  consideration,  when  he  has  had  all  the  benefit  that  he 
expected  to  get  from  it. 

In  this  commonwealth  it  was  long  ago  decided  that,  even 
between  the  original  parties  to  a  building  contract,  if  after 
having  done  a  part  of  the  work  the  builder  refused  to  pro* 
ceed,  but  afterwards,  on  being  promised  more  pay  by  the 
owner,  went  on  and  finished  the  building,  he  might  recover 
the  whole  sum  so  promised:  Munroe  v.  Perkins,  9  Pick.  298; 
20  Am.  Dec.  475.  See,  also,  Holmes  v.  Doane,  9  Cush.  135; 
Peclc  V.  Requa,  13  Gray,  407;  Rogers  v.  Rogers^  *••  139  Mass. 
440;  Hastings  v.  Lovejoy,  140  Mass.  261,  265;  54  Am.  Rep. 
462;  Thomas  y.  Barnes^  156  Mass.  581.  In  other  states  there 
is  a  difference  of  judicial  opinion,  but  the  following  casea 
sanction  a  similar  doctrine:  Lattimore  v.  Harsen^  14  Johns. 
330;  Stewart  v.  Keteltas,  36  N.  Y.  388;  Lawrence  v.  Davey^  2* 
Vt.  264;  Osborne  v.  O'Reilly,  42  N.  J.  Eq.  467;  Goehel  v.  lAnn, 
47  Mich.  489;  41  Am.  Rep.  723;  Cooke  v.  Murphy,  70  111.  96. 
In  England  and  in  others  of  the  United  States  a  different 
rule  prevails. 

But  when  one  who  is  unwilling  or  hesitating  to  go  on  and  per- 
form a  contract,  which  proves  a  hard  one  for  him,  is  requested 
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to  do  BO  by  a  third  person  who  is  interested  in  such  perform- 
ance, though  having  no  legal  way  of  compelling  it  or  of 
recovering  damages  for  a  breach,  and  who  accordingly  makes 
an  independent  promise  to  pay  a  sum  of  money  for  such  per-, 
formance,  the  reasons  for  holding  him  bound  to  such  pay- 
ment are  stronger  than  where  an  additional  sum  is  promised 
by  the  party  to  the  original  contract 

Take  an  illustration:  A  enters  into  a  contract  with  B  to 
do  something.  It  may  be  to  pay  money,  to  render  servicei 
or  to  sell  land  or  goods  for  a  price.  The  contract  may  be 
not  especially  for  the  benefit  of  B,  but  rather  for  the  benefit 
of  others,  as,  e.  g.,  to  erect  a  monument,  an  archway,  a  me- 
morial of  some  kind,  or  to  paint  a  picture  to  be  placed  where 
it  can  be  seen  by  the  public.  The  consideration  moving  from 
B  may  be  executed  or  executory;  it  may  be  money,  or  any- 
thing else  in  law  deemed  valuable;  it  may  be  of  slight  value 
as  compared  with  what  A  has  contracted  to  do.  Now,  A  is 
legally  bound  only  to  B,  and  if  he  breaks  his  contract  nobody 
but  B  can  recover  damages,  and  those  damages  may  be  slight. 
They  may  even  be  already  liquidated  at  a  small  sum  by  the 
the  terms  of  the  contract  itsell  Though  A  is  legally  bound, 
the  notice  to  perform  the  contract  may  be  slight.  If, 
after  A  has  refused  to  go  on  with  his  undertaking,  or  while 
he  is  hesitating  whether  to  perform  it  or  submit  to  such  dam- 
ages as  B  may  be  entitled  to  recover,  other  persons  interested 
in  having  the  contract  performed  intervene,  and  enter  into  a 
new  agreement  with  A,  by  which  A  agrees  to  do  that  which 
he  was  already  bound  by  his  contract  with  B  to  do,  and 
they  agree  jointly  or  severally  to  pay  him  a  certain  sum  of 
money,  and  give  their  note  or  notes  therefor,  and  A  accord- 
ingly ^'*  does  what  he  had  before  agreed  to  do,  but  what 
perhaps  he  might  not  otherwise  have  done,  no  good  reason 
is  perceived  why  they  should  not  be  held  to  fulfill  their 
promise.  They  have  got  what  they  bargained  for,  and  A  has 
done  what  otherwise  he  might  not  have  done,  and  what  they 
could  not  have  compelled  him  to  do. 

This  has  been  so  held  in  England,  and  the  view  is  sup- 
ported by  English  text-writers,  though  not  always  for  pre- 
eisely  the  same  reasons:  Scotson  v.  Pegg,  6  Hurl.  &  N.  295; 
Bhadwell  t.  Shadwell,  80  L.  J.,  N.  S.,  C.  P.  145;  Pollock  on 
Contracts,  6th  ed.,  175-177;  Anson  on  Contracts,  4th  ed.,  87, 
88;  Leake  on  Contracts,  3d  ed.,  540.  In  this  country  the  courts 
of  several  states  have  taken  the  opposite  view,  though  in 
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some  inBtances  the  cases  referred  to  as  so  holding,  when  ex- 
amined, do  not  necessarily  lead  to  that  result.  These  cases 
are  collected  in  the  defendant's  brief,  and  in  Williston's  dis- 
cussion of  the  subject  in  8  Harv.  Law  Rev.  27. 

Without  dwelling  further  on  the  reasons  for  the  doctrine? 
it  seems  to  us  better  to  hold,  as  a  general  rule,  that  if  A  has 
refused  or  hesitated  to  perform  an  agreement  with  B,  and  is 
requested  to  do  so  by  C,  who  will  derive  a  benefit  from  such 
performance,  and  who  promises  to  pay  him  a  certain  sum 
therefor,  and  A  thereupon  undertakes  to  do  it,  the  perform* 
ance  by  A  of  his  agreement  in  consequence  of  snoh  request 
and  promise  by  C  is  a  good  consideration  to  support  C's 
promise. 

Exceptions  overruled.       

ObHTRAOTS  ~  PrOMISB   TO    PSBTORM    BziBTINO   ObLIOATIOK  AS  OOVmh 

BSATION. — The  performance  by  ft  pftrty  of  an  acfc  which  h«  waa  legally 
bound  to  perform  ia  not  a  sufficient  consideration  to  rapport  a  promiee  to 
pay  for  the  performance  of  such  act:  Kdth  ▼.  Jfi7e«,  39  Miaa.  442;  77  Am. 
Dee.  685,  and  note.  But  receiving  the  benefit  of  an  act  done  by  another 
ia  ft  sufficient  consideration  to  austain  a  rabeeqnent  express  promise  to  pay 
for  the  performance  of  snch  act:  MeMorris  ▼.  Herndotit  2  Bail.  56;  21  Am. 
Dec  515.  See,  also,  the  extended  note  to  Li$memim  v.  Moro$tt  99  Am.  Bk 
Rep.  581 
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JvBT  Tbial.— Ths  Faot  that  a  Pbrson  is  Exempt  fbom  Jvbt  Dittt  Don 

HOT  Dibqualitt  Him  from  service.  While  be  may  be  excused  at  bis 
own  election,  or  excepted  to  by  a  party,  if  he  serves,  the  action  of  a  Jury 
of  which  he  ia  a  member  is  not  made  void. 

Obard  Jurobs  A8  Witnesses.— An  indictment  is  not  void  because  one  of 
the  grand  jurors  appeared  aa  a  witnesa  before  the  grand  jury  of  which 
he  was  a  member.  A  grand  jury  may  properly  act  npon  the  personal 
knowledge  of  one  of  its  members  communicated  to  his  fellowa  nnder  no 
other  sanction  than  the  grand  juror's  oath. 

Criminal  Praotiob. — ^A  MonoM  to  Dibmibs  ak  Indictment  cannot  be  sus- 
tained upon  any  ground  which  does  not  ftppear  upon  the  record  of  the 
cause. 

BviDBNCE.  ~  Oar  A  Prosrodtiok  for  Bioamt  a  Letter  Writtrn  ard 
SiOMBD  BT  THE  Detendaht  and  describing  himself  as  the  son-in-law 
of  the  person  to  whom  it  is  addressed  is  admissible  in  evidenoe  againal 
him  aa  tending  to  prove  his  marriage  to  the  daughter  of  the  addressee. 

■tidenoe.— In  a  Prosecution  for  Bioamt  the  Testimony  of  a  Wifb  ia 
admissible  to  prove  the  defendant's  marriage  to  her. 

Btidbncb.— In  a  Pbosecution  for  Bioamt  an  Attestbd  Oqtt  of  thb 
Bboord  of  the  Marriage  of  the  defendant  from  the  records  of  tho 
oily  registrar,  certified  by  his  assistant^  ia  admiaaible. 
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SriDxiroi  OF  a  Wrriixss  Who  PsRvoRinn>  a  Marbiaob  CxRiMOinr  tiiift  ho 
WM  a  dergymui  and  an  ordained  minister  at  the  time  of  saoh  celebfu- 
tion,  and  had  been  snch  for  many  years,  is  admissible  in  a  proseoutioo 
for  bigamy,  becanse  it  is,  at  least,  competent  to  prore  that  he  was  do 
faoto  discharging  the  duties  of  an  ordained  minister. 

BiOAm.— Thb  Fact  that  thb  DBfinDAiiT  Frobscutbd  iob  Bioamt  oe 
PoLTOAMT  HAD  A  BoNA  FiDB  AND  Rkasonablb  Bblibf  when  contraot- 
ing  the  second  marriage  that  his  first  wife  was  dead  does  not  entitle 
him  to  an  aoquittaL 

Action  charging  the  defendant  with  being  lawfully  mar* 
Tied  in  1891,  at  Boston,  to  Annie  Dillon,  and  with  having  an* 
lawfully,  in  September,  1894,  married  Emma  M.  Taylor.  At 
the  trial  the  defendant  moved  to  dismiss  the  indictment  be- 
cause the  foreman  of  the  grand  jury  testified  as  a  witness. 
The  motion  was  overruled.  The  evidence  of  the  first  mar- 
riage consisted  of  the  testimony  of  the  first  wife  and  of  an  at- 
tested copy  of  the  record  of  the  marriage,  certified  by  an 
assistant  registrar,  and  a  letter  written  by  the  defendant  to 
the  mother  of  his  first  wife,  signed  by  him  as  "  Maurice  A« 
Hayden,  your  son-in-law."  The  second  marriage  was  proved 
by  the  witness  who  performed  the  marriage  ceremony,  and 
who  testified  that  he  was  a  clergyman  of  Boston  and  an  or- 
dained minister  and  pastor  of  a  Congregational  church,  and 
had  been  such  for  many  years,  and  also  by  testimony  of 
the  second  wife,  who  testified  to  having  read  a  letter  from 
the  mother  of  the  first  wife  stating  that  the  latter  was  dead. 
There  was  also  the  testimony  of  another  witness  to  the  effect 
that  the  defendant  had  told  him  that  his  first  wife  was  dead, 
and  that  he  had  received  a  letter  from  her  mother  so  stating. 
The  defendant  in  substance  requested  the  trial  judge  to  rule 
that  if  the  jury  were  satisfied  that  the  defendant  when  con* 
tracting  the  second  marriage  honestly  believed  that  his  first 
wife  was  dead,  he  should  be  acquitted.  The  judge  refused  to 
•o  rule,  and  the  defendant  was  convicted. 

J^.  F.  SuUivan^  for  the  defendant 

If.  J.  Sughrue^  first  astistant  district  attameyf  for  the  com* 
monwealtb. 

^**  Barker,  J.  1.  Special  police  officers  are  not  exempt 
from  service  as  grand  jurors:  Pub.  Stats.,  c.  170,  see*  2.  Nor 
does  the  faot  that  a  juror  is  exempt  absolutely  disqualify  him 
from  service.  He  may  be  excused  at  his  own  election,  or 
may  be  excepted  to  by  any  party,  but,  if  he  serves,  the  action 
of  the  grand  jury  or  traverse  jury  ia  not  made  void:  Munro$ 
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▼•  Brigham^  19  Pick.  368.  See,  aho,  Waaium  t.  Feeney^  121 
Mass.  93;  23  Am.  Rep.  258;  Moebs  v.  Wolffsohn,  148  Mass. 
130. 

2.  There  is  neither  authority  nor  reason  for  the  contention 
that  the  indictment  was  void  because  one  of  the  grand  jurors 
appeared  as  a  witness  before  the  grand  jury,  of  which  he  was 
a  member,  at  the  same  sitting  of  the  court  %t  which  the  in- 
dictment was  presented.  A  grand  jury  may  properly  act 
upon  the  personal  knowledge  of  any  of  its  members  commu- 
nicated to  his  fellows  under  no  other  sanction  than  the  grand 
juror's  oath:  Commonwealth  y.  Woodward^  157  Mass.  516;  34 
Am.  St.  Rep.  302. 

And  there  is  no  impropriety  or  wrong  to  the  accused  in 
having  a  grand  juror,  who  has  personal  knowledge  as  to  mat- 
ters inquired  of  by  his  grand  jury,  sworn  and  testify  as  a  wit- 
ness. Indeed,  there  may  under  our  practice  be  someincidental 
benefit  to  the  accused  in  that  course,  as  in  that  case  his  name 
will  be  found  in  the  list  of  witnesses  which  is  to  be  filed  of 
record  by  the  clerk:  Pub.  Stats.,  c.  213,  sec.  9. 

8.  The  motion  to  dismiss,  by  which  alone  the  two  questions 
above  considered  were  raised,  must  also  have  been  overruled 
for  the  technical  reason  that  neither  of  the  facts  alleged  in  it 
as  avoiding  the  indictment  appeared  upon  the  record  of  the 
cause,  and  so  could  not  be  availed  of  by  a  motion  to  dismiss: 
Commonwealth  Y.  Fredericks,  119  Mass.  199,  204.,  and  cases 
cited. 

4.  As  the  writing  purporting  to  be  a  letter  written  and 
signed  by  the  defendant  was  identified  as  his  handwriting,  it 
was  competent  evidence  against  him:  Stone  v.  Sanborn^  104 
Mass.  319,  324;  6  Am.  Rep.  238;  Wiggin  v.  Boston  etc.  R.  R. 
Co.,  120  Mass.  201. 

4SS  5  The  testimony  of  Annie  Dillon  was  competent  to 
prove  the  defendant's  marriage  with  her.  The  testimony  of 
witnesses  present  at  a  marriage  is  competent  to  prove  it: 
Commonwealth  v.  Norcross,  9  Mass.  492;  Commonwealth  v.  Lit* 
ilejohn,  15  Mass.  163;  and  this  must  be  held  to  include  the 
testimony  of  either  of  the  contracting  parties:  Commonwealth 
▼.  DiU,  156  Mass.  226. 

*  6.  The  attested  copy  of  the  record  of  the  marriage  of  the 
defendant  to  Annie  Dillon,  from  the  records  of  the  city  regis* 
trar  of  Boston,  certified  to  by  the  assistant  registrar,  was  ad- 
missible in  evidence.  The  records  of  town  clerks  relative  to 
marriages  are  made  by  statute  prima  facie  evidence  in  legal 
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proceedings  of  the  facts  recorded,  and  a  certificate  signed  hy 
the  clerk  is  made  admissible  as  evidence  of  the  record:  Pab. 
Stats.  0.  32,  sec.  11.  See,  also.  Pub.  Stats.,  c.  145,  sec.  29. 
Towns  and  cities  of  more  than  ten  thousand  inhabitants  may 
choose  a  person  other  than  the  clerk  to  be  registrar,  and  in 
that  case  the  provisions  concerning  clerks  apply  to  the  regis- 
trar. By  the  statutes  of  1885,  chapter  266,  section  5,  the  city 
registrar  of  Boston  has  power  to  appoint  his  own  subordi- 
nates. General  authority  to  make  ordinances  concerning  reg- 
istrars and  registration  is  given  by  the  Public  Statutes, 
•chapter  32,  section  18.  By  the  Revised  Ordinances  of  the 
city  of  Boston  of  1885,  chapter  20,  section  2,  there  are  allowed 
to  the  city  registrar  for  the  discharge  of  the  .duties  of  his  de- 
partment three  clerks  for  copying  and  three  for  recording. 
Bj  the  statutes  of  1892,  chapter  314,  section  2,  the  city  reg- 
istrar is  required  to  appoint  from  his  subordinates  two  assis- 
tant city  registrars,  and  the  same  section  provides  that  the 
certificates  and  attestations  of  either  assistant  city  registrar 
shall  have  the  same  force  and  effect  as  those  of  the  city  reg- 
istrar. The  result  is,  that  the  certificate  of  the  assistant  city 
registrar  admitted  in  evidence  under  the  defendant's  excep- 
tion was  plainly  competent. 

7.  In  proof  of  the  defendant's  unlawful  marriage  charged 
in  the  indictment,  the  government  was  allowed,  against  his 
objection  and  exception,  to  put  in  the  testimony  of  a  witness 
who  performed  the  ceremony,  that  he  was  a  clergyman  in  Bos- 
ton, and  an  ordained  minister  and  pastor  of  a  Congregational 
-church,  and  that  he  had  been  such  pastor  for  many  years. 
The  defendant  contends  that  the  testimony  of  this  witness 
was  not  competent  **^  to  prove  his  own  ordination  or  his 
authority  to  bind  parties  in  marriage.  '*  A  minister  of  the 
gospel  ordained  according  to  the  usage  of  his  denomination^ 
who  resides  in  the  commonwealth  and  continues  to  perform 
the  functions  of  his  office,"  may  solemnize  marriages:  Pub. 
Stats.,  c.  145,  sec.  22,  Whether  the  usage  of  the  Congrega- 
tional denomination  requires  a  record  to  be  made  of  the  ordi- 
nation of  a  minister  does  not  appear  in  this  cause,  and  is  not 
•a  matter  of  which  we  have  judicial  knowledge.  The  evidence 
was  at  least  competent  to  prove  that  the  witness  was  de  facto 
discharging  the  office  of  an  ordained  minister,  and,  under  the 
peculiar  statute  regulating  the  proof  of  marriages  in  court, 
.;tiie  testimony  so  excepted  to  was  all  ^'  circumstantial  or  pr^- 
«umptive  evidence,"  from  which  the  fact  of  marriage  might 
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bo  inferred,  and  bo  was  competent  under  the  statute:  Pab.. 
Stats.,  c.  145,  sec.  81. 

8.  The  different  requests  for  rulings  founded  upon  tbo- 
contention  that  the  defendant  was  not  guilty  of  polygamy,  if 
at  the  time  he  contracted  his  second  marriage  he  had  a  bona 
fide  and  reasonable  belief  that  his  first  wife  was  dead,  were- 
properly  denied.  We  consider  that  question  to  have  been 
settled  in  this  jurisdiction  by  the  decision  in  Commonwealth 
▼•  M<ishf  7  Met  472,  rendered  in  the  year  1844,  in  which,, 
speaking  of  a  statute  substantially  like  that  under  which  the 
present  defendant  was  indicted,  this  court  said  that  "  it  waa 
not  the  intention  of  the  law  to  make  the  legality  of  a  second 
marriage,  whilst  the  former  husband  or  wife  is  in  fact  living, 
depend  upon  ignorance  of  such  absent  party's  being  alive,  or 
even  upon  an  honest  belief  of  such  person's  death":  See  Rev. 
Stats.,  0.  130,  sees.  2,  3;  Gen.  Stats.,  c.  165,  sees.  4,  5;  Pub. 
Stats.,  c.  207,  sees.  4, 5.  This  statement  has  been  since  acted 
upon  as  a  part  of  our  system  of  law  regulating  marriages,  and 
controlling  persons  contemplating  marriage:  See  Comm4)n» 
weaLih  v.  MuuBon,  127  Mass.  459,  470;  34  Am.  Rep.  411. 

If  it  ought  to  be  changed  the  change  should  come  from  the 
legislature.  We  therefore  decline  to  treat  the  defendant's 
contention  as  an  open  question  in  this  commonwealth.  If 
the  reasons  which,  after  much  difference  of  opinion,  have  led 
to  the  final  declaration  in  England,  that  an  honest  and  rea- 
sonable belief  in  the  death  of  the  former  wife  or  husband  is  a 
good  defense  to  a  prosecution  for  polygamy,  should  be  dealt 
with  here,  it  should  *•*  be  by  that  department  of  the  gov- 
ernment  which  has  the  law-making  power:  See  Regina  v.. 
Tohofiy  23  Q,  B.  Div.  168;  16  Cox  C.  C.  629. 

Exceptions  overruled.         

JUROBS.— STATUrn  CRBAnKO  BZXMPTIONB  ARB    NlVBB  GOKBTRUBD  T» 

DiSQUALnrr,  but  simply  to  ezouae  tbo  penont  bo  luinied:  Eztanded  note  t» 
Oommonufealth  y.  Qreen,  12  Am.  St.  Rep.  902. 

An  Indictmbnt  oan  bb  Quasebd  Onlt  fob  Defbctb  AppAREifT  upoir 
RB  Facb,  and  not  for  extraneoue  facts,  although  constitating  a  good  defenses 
Comnumwealih  ▼.  Chtircht  1  Pa.  St  106;  44  Am.  Dec.  112;  and  note. 

WrrNBSSBS — Jurors  a&— That  a  juror  may  be  a  witness  on  a  trial  before 
himeelf  and  his  feUows  is  well  settled:  Extended  note  to  Rov  ▼.  ifortiey,  25 
Am.  Rep.  640. 

BraAMT — CoMPBTBNOT  OT  FiRST  WiFB  A8  W1TNB8S. — On  a  trial  for  big* 
amy  the  first  wife  is  incompetent  as  a  witness  against  the  defendant  to 
•stabliah  the  marriage:  HiUr  v.  Ptopie,  166  111.  611»  anie,  p.  221,  and  noti^ 
§99,  alaob  the  noU  to  Siaie  y.  Jchnmm,  93  Am.  Dec  266. 
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BraAHT.— Bnnr  tbat  Four  Wm  or  HimBAVD  n  Dbab  m  m  Mmm 
fa  diflootwd  in  th«  extended  notes  to  i9ta<t  ▼•  J^knatm^  93  Ank  Dm.  2M^Md 
JVvTeff  ▼•  ifftele^  80  Am.  Bep.  617. 
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[168  MaMAC'HUMCA'AI,  607.] 

Mmugsmob  ot  Child  Comtributimo  vo  Hu  Injubt.— If  m  ehild  bet^ 

nine  and  ten  yean  of  age,  of  average  intelligence,  walks  backward  Qpo» 
a  public  etreet  a  dietance  of  twenty-fiye  or  thirty  feet  nntil  he  falli  into- 
a  manhole,  left  open  and  nngnarded,  he  ie  not  in  the  exereiae  of  duo 
eare,  and  having  adopted  a  dangerone  method  of  croeaing  the  street^ 
cannot  recover  for  an  injury  whioh  was  the  natural  consequence  of  hi» 
recklessni 


Tort  for  personal  injuries.  The  trial  judge  ruled  tbat  thej 
were  the  natural  consequence  of  the  plaintiflPs  own  negligence^ 
and  therefore  that  he  could  not  recover. 

A.  /.  Daly,  for  the  plaintiff. 

0.  H.  Carpenter^  for  the  defendant. 

•••  Lathrop,  J.  The  plaintiff,  a  boy  between  nine  and  tea 
years  of  age,  and  of  average  intelligence,  was  injured  by  falU 
ing  into  a  manhole  of  a  sewer,  being  constructed  by  the  Met- 
ropolitan Sewerage  Commissioners,  acting  under  the  statutes- 
of  1889,  chapter  439.  The  sewer  was  in  a  public  street  of  the 
defendant  city,  and  the  manhole,  which  was  about  three  feet 
in  diameter,  had  been  left  open  and  unguarded  from  8  o'clock 
in  the  morning  until  the  time  of  the  accident,  which  was 
between  8  and  4  o'clock  in  the  afternoon.  The  plaintiff 
walked  backward  from  the  house  where  he  lived,  a  distance- 
of  twenty-five  or  thirty  feet,  looking  up  at  a  boy  and  a  girl 
on  the  roof  of  the  house  adjoining  the  one  where  he  lived,  until 
he  fell  into  the  manhole.  The  mother  of  the  plaintiff  testified 
at  the  trial,  but  only  as  to  the  length  of  time  the  manhole- 
was  open.  There  is  nothing  in  her  testimony  to  show  any 
care  exercised  by  her  toward  the  plaintiff,  or  that  she  caa» 
tioned  the  plaintiff  in  regard  to  it.  If  the  boy  was  too  young 
to  be  trusted  upon  the  street  alone,  the  evidence  does  not 
■how  any  exercise  of  care  on  the  part  of  the  motheri  and  thi» 
would  prevent  hie  recovery. 

We  assume,  however,  that  a  boy  of  average  intelligence^ 
between  nine  and  ten  years  of  age,  may  be  trusted  upon  the- 
street  alone;  and  the  question  then  is,  whether  the  judg* 
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tightly  ruled  that,  upon  the  whole  evidence,  the  plaintiff 
could  not  recover.  We  are  of  opinion  that  the  ruling  was 
right  The  jury  would  not  have  been  warranted  in  finding, 
upon  the  evidence,  that  the  plaintiff  was  in  the  exercise  of 
due  care.  The  evidence  was  undisputed.  The  hole  was  in 
plain  sight,  if  the  plaintiff  had  looked.  He  voluntarily 
adopted  a  dangerous  method  of  crossing  a  public  street;  and 
his  injury  was  a  natural  consequence  of  his  carelessness: 
Messenger  v.  Dennie^  137  Mass.  197;  50  Am.  Rep.  295;  and 
141  Mass.  335;  Gay  v.  Essex  Electric  Street  JSy.,  159  Mass. 
238;  88  Am.  St.  Rep.  415. 

Verdict  for  the  defendant  to  stand. 


Nbolioknoi—Contributokt — Childbbm,  when  Gun^TT  OF. — A  ehild 
more  than  seyen  yean  of  age  is  bound  to  exercise  such  care  as  children  of 
Jiis  age  and  capacity  and  intelligence  are  capable  of  exercising,  and  whether 
he  did  so  or  not  is  a  question  for  the  jury:  City  of  PeJdn  r.  McMahon,  154 
111.  141;  45  Am.  St.  Rep.  114  Infants  of  tender  years  and  wanting  in  dis- 
cretion ^re  not  amenable  to  the  disabling  efiSscts  of  contributory  negligence: 
Western  By,  v.  Mutch,  97  Ala.  194;  38  Am.  St.  Bep.  179,  and  note.  See  the 
note  to  Oregon  By.  etc  Co.  ▼.  Egley,  26  Am.  St.  Rep.  866,  where  the  cases 
Are  collected. 

The  principal  case  is  yery  similar  to  that  of  Orindley  v.  McKeehnie,  163 
Mass.  494.  The  declaration  in  that  case  charged  that  the  defendant  Mc- 
Keehnie was  the  owner  of  a  lot  on  Dorchester  ayenue,  near  the  junction 
<of  that  avenue  with  Boston  street,  and  that  the  defendant  Jobbling  was  con- 
structing a  building  on  such  lot^  for  his  codefendant,  very  close  to  the  side« 
valk  of  Dorchester  avenue;  that  the  defendants,  in  the  course  of  such 
construction,  caused  a  hole  or  trench  to  be  dug  in  the  earth  at  the  rear  of 
the  building,  several  feet  long,  wide,  and  deep,  which  became  filled  with 
water,  on  the  surface  of  which  boards  and  other  materials  floated,  concealing 
any  apparent  danger,  which  hole  or  trench  the  defendsnts  allowed  to  re-- 
jnain  in  the  dangerous  condition  for  several  days;  that  the  hole  was  within 
iwenty-five  feet  of  the  avenue,  a  much  frequented  street  in  the  city,  and 
there  was  nothing  to  obstruct  access  from  the  hole  to  the  street,  nor  any 
-warniugof  danger  given;  that  the  plain tifif*s  intestate,  a  child  five  years  of 
Age,  who,  in  the  exercise  of  due  care,  and  lawfully  on  the  premises,  fell  into 
.the  hole  or  trench,  owing  to  the  negligent  conduct  of  the  defendants,  and, 
being  unable  to  get  out^  finally  died.  The  defendants,  having  interposed 
a  demurrer  to  the  declaration  on  the  ground  that  it  did  not  state  any  cause 
-ot  action,  nor  any  duty  on  the  part  of  the  defendants  toward  the  plaintiff, 
-oor  any  breach  thereof,  the  superior  court  sustained  the  demurrer;  and  the 
plaintiff  having  appealed  to  the  supreme  judicial  court,  the  judgment  of 
.the  trial  court  was  there  affirmed,  the  court  saying:  *'The  judgment  of  the 
superior  court  was  in  accordance  with  our  decisions:  MeEaehern  v.  Boston 
€tc  B.  B.,  150  Mass.  515;  DameU  y.  New  York  etc.  B.  B.,  154  Mass.  349; 
^  Am.  St  Rep.  253;  Sullivan  y.  Boston  etc  B.  B.,  156  Mass.  378;  Oay  ▼• 
etc.  By.,  159  Mass.  238;  38  Am.  St  Rap.  415." 
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Baker  v.  Sbaybt. 

[168  MAfltAGHUnnS,  022,] 

Ifo&TOAGB  ov  Ohattxls—Equitablb  Assionmsnt— Tbotbe.— Om  whm 
purchases  notes  secured  by  a  mortgage  of  chattels^  and  whioh  are  in* 
dorsed  and  delivered  to  him  under  an  oral  agreement  to  make  a  written 
assignment  of  the  mortgage,  cannot  maintain  an  action  in  his  own  name 
for  the  conversion  of  the  property. 

MoBTOAGs  or  Chattbls — Trovbr.— A  Sboond  Mortgaosb  of  chattels, 
who  is  neither  in  actual  possession  nor  entitled  to  such  possession,  can* 
not  maintain  an  action  for  their  conversion. 

EsTOPPBL  TO  Assert  Mortoagb  aoatnst  Crkditors. — If  a  person  applied 
to  concerning  the  standing  of  a  company  of  which  he  is  an  officer  asserts 
that  its  property  is  free  and  clear  of  encumbrances  when  he  knows  it  to 
be  subject  to  mortgages  then  in  his  possession,  and  such  assertions  are 
made  with  intent  to  have  credit  given  to  the  company,  and  such  credit 
is  afterward  given  in  reliance  upon  such  representations,  he  is  es- 
topped from  asserting  such  mortgages  as  against  persons  extending 
credit  on  the  faith  of  his  misrepresentations  and  officers  who  have 
seised  the  property  under  a  writ  of  attachment  issued  on  behalf  of  such 
creditors. 

BsTOPPBL  Arising  vbom  Misrbprbsbntations.— He  who  by  his  words  or 
conduct  willfully  endeavors  to  cause  another  to  believe  in  a  certain 
state  of  things  which  the  first  knows  to  be  false,  is,  if  the  second  be- 
lieves in  such  state  of  things,  and  acts  upon  his  belief,  estopped  from 
afterward  averring  that  such  a  state  of  things  did  not  exist. 

Etidbhcb — CoMTRADicnNo  Offiobr's  Return. >-If  an  officer  is  sued  for 
the  conversion  of  property,  and  his  return  does  not  enumerate  all  the 
articles  attached,  he  may  prove  that  he  did  not  attach  or  convert  ths 
articles  claimed  by  the  plaintiff,  and  even  if  his  return  does  contain 
such  enumeration,  it  is  not  conclusive  in  an  action  against  him  by  a 
third  person,  and  the  officer  may,  as  against  the  latter,  prove  that  he 
did  not  take  all  the  articles  stated  in  the  return. 

ByiDBNCB.-~THB  Price  Obtained  at  Auction  is  oompetent  evidence  on 
the  question  of  the  value  of  the  property. 

ToBT  against  a  deputy  sheriff  for  attaching  and  converting 
certain  fixtures  and  furniture.  This  property  had  been  used 
as  a  restaurant  and  belonged  to  the  Boston  Gaf^  Company, 
and  the  attachment  under  which  the  officer  justified  had 
issued  against  that  company  and  in  favor  of  the  Smith  and 
Anthony  Stove  Company.  The  plaintiffs  cause  of  action 
was  based  upon  two  mortgages,  the  first  of  which,  dated  Janu- 
ary 13,  1889,  had  been  made  payable  to  E.  A.  Brown,  from 
whom  plaintiff  purchased  it  on  October  16th  of  the  same 
year.  The  mortgagee  delivered  the  mortgage  to  the  plaintiff, 
together  with  the  notes  secured  thereby,  and  agreed  orally 
to  make  an  assignment  in  writing,  but  this  assignment  was 
not  executed  until  after  the  commencement  of  the  present 
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action.  The  second  mortgage  was  made  payable  to  plaintifiE^ 
and  dated  December  20,  1889.  Both  of  these  mortgages  had 
been  executed  by  one  Wyman,  who  was  then  the  owner  of 
the  property  covered  thereby,  and  which  he  afterward  trana- 
ferred,  subject  to  the  mortgages,  to  the  Boston  GafS  Company. 
Plaintiff  was  an  officer  of  this  company,  and,  after  he  had 
acquired  his  interest  under  the  mortgages,  was  applied  to  by 
Morandi,  an  agent  of  the  Smith  and  Anthony  Stove  Com- 
pany, for  information  respecting  the  standing  of  the  Boston 
Caf^  Company,  and,  in  response  to  inquiries,  stated  that  itB 
property,  including  that  in  controversy  in  this  action,  was 
entirely  unencumbered.  Relying  upon  the  information  thus 
received,  the  Smith  and  Anthony  Stove  Company  sold  goods 
on  credit  to  the  Boston  CafS  Company,  and,  in  an  action  to 
recover  for  the  indebtedness  thus  created,  attached  the  prop- 
erty  here  in  controversy.  There  was  oral  evidence  offered  on 
the  part  of  the  defendant  to  show  that  plaintiff  had  no  title 
to  some  of  the  articles  claimed  by  him,  and  also  that  other 
articles  thus  claimed  were  not  attached  by  the  defendant, 
and,  further,  that  the  goods  were  sold  at  auction,  and  the 
prices  obtained  at  the  sale,  all  of  which  evidence,  on  objec- 
tion of  the  plaintiff,  was  excluded.  Among  the  requests  for 
instructions  made  by  the  defendant  and  refused  by  the  court 
were  the  following:  ^*  2.  If  it  shall  appear  upon  all  the  evi- 
dence that  one  E.  A.  Brown  had  agreed,  before  the  time  of 
the  beginning  of  this  action,  to  assign  the  first  mortgage, 
mentioned  in  the  plaintiff's  notice  to  the  defendant,  to  the 
plaintiff,  but  omitted  so  to  do,  and  an  assignment  in  writing 
of  the  said  mortgage  was  not  made  until  after  the  bringing  of 
this  action,  then  the  plaintiff  cannot  maintain  this  action  in 
his  own  name  against  the  defendant  for  the  value  of  any 
goods  which  might  be  covered  by  the  said  first  mortgage. 
3.  If  it  shall  appear  that  there  was  no  legal  assignment  of 
the  first  mortgage  to  the  plaintiff  before  the  commencement 
of  this  action,  and  it  shall  appear  that  he  was  a  bona  fide 
holder  of  the  second  mortgage,  then,  as  owner  and  holder  of 
the  said  second  mortgage,  he  cannot  maintain  this  action  of 
trover  against  the  defendant"  '^6.  A  second  mortgagee,  not 
in  possession,  cannot  maintain  the  action  of  trover  for  the 
conversion  of  the  goods  covered  by  his  mortgage."  ^'9.  If  the 
jury  shall  find  that  Morandi,  acting  as  agent  of  the  Smith 
and  Anthony  Stove  Company,  in  good  faith  went  to  the 
plaintiff  while  he  was  an  officer  of  the  Boston  Caf6  Company^ 
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and  made  inquiries  concerning  the  standing  of  the  company, 
and  inquiries  as  to  whether  the  properly  contained  in  said 
store  at  737  Washington  street  belonged  to  the  said  Boston 
Cat6  Company  and  was  encumbered,  and,  in  reply  to  the  said 
question  or  questions  of  the  said  Morandi,  the  plaintiff  in  this 
action  informed  the  said  Morandi  that  the  said  property  con- 
tained in  said  store  was  free  and  clear,  and  not  encumbered 
by  any  mortgages,  and  that  at  the  time  the  said  plaintiff  in 
ibis  action  knew  that  the  said  property  was  encumbered  by 
both  the  mortgages  under  which  he  now  claims,  and  if  he 
ehall  have  made  the  statements  with  the  intent  that  the  said 
Morandi,  as  agent  of  the  said  Smith  and  Anthony  Stove 
Company,  should  give  credit  to  the  said  Boston  CafS  Com- 
pany, relying  upon  the  statement  of  the  plaintiff,  and  the 
said  Smith  and  Anthony  Stove  Company,  by  Morandi,  its 
agent,  did  place  certain  goods  in  and  upon  the  premises  at 
737  Washington  street,  and  at  other  places  owned  by  the 
aaid  CafS  company,  then  the  plaintiff  in  this  action  would 
be  estopped  from  setting  up,  as  against  the  Smith  and  An- 
thany  Stove  Company,  or  its  agents,  thd  mortgages  which 
were  in  existence  at  the  time  of  the  statement  made  by  him 
that  the  property  was  free  and  clear,  and  the  jury  must  treat 
said  mortgages  as  though  they  were  not  in  existence,  but 
extinguished  as  far  as  this  case  is  concerned,  and  must  ren- 
der a  verdict  for  the  defendant."  These  instructions  were 
refused  by  the  trial  judge,  who  told  the  jury  that  the  plain- 
tiff was  under  no  obligation  to  state  whether  the  property 
was  encumbered  or  not,  and  that  any  misrepresentation  made 
by  him  in  that  respect  could  not  affect  his  legal  rights.  Ver- 
dict for  the  plaintiff. 

C.  TT.  Bartlett  and  E.  R.  Anderson^  for  the  defendant. 

P.  H.  Cooney,  for  the  plaintiff. 

•••  Allen,  J.  1.  The  plaintiff,  by  reason  of  the  equitable 
assignment  of  the  first  mortgage  to  him,  acquired  a  right 
which  to  some  extent  a  court  of  law  will  recognize  and  pro- 
tect; but  such  an  equitable  assignment  will  not  entitle  him 
to  maintain  an  action  at  law  in  his  own  name  for  the  con- 
version of  the  property,  and  the  jury  should  have  been  so 
instructed,  in  conformity  to  the  defendant's  second  request: 
Crain  v.  Painej  4  Cush.  483;  50  Am.  Dec.  807;  Norton  v. 
PiseaUiqua  In$.  Co.,  Ill  Mass.  582;  Rogers  v.  Union  Stone 
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Co.,  184  Mass.  31;  Moore  y.  Spiegel^  148  Mass.  413;  Cordier 
▼.  HayneSy  146  Mass.  458.  Such  action  can  only  be  main* 
tained  in  the  name  of  the  mortgagee. 

2.  The  plaintiff  in  his  capacity  of  second  mortgagee  eannot 
maintain  an  action  for  the  conversion  of  the  property,  becaufl» 
he  was  not  in  actual  possession,  and  as  second  mortgagee 
was  not  •*•  entitled  to  the  immediate  possession:  Rugg  v. 
Barnes^  2  Cush.  591;  Ring  v.  Neahy  114  Mass.  Ill;  19  Am. 
Rep.  316;  Clapp  y.  Campbell,  124  Mass.  50.    The  defendant's 
third  and  sixth  requests  presented  the  technical  question  aa 
to  the  form  of  action  which  the  plaintiff,  as  second  mortgagee, 
could  maintain.    In  substance  these  requested  instructions 
were  right,  and  a  second  mortgagee's  ground  of  action  should 
be  set  forth  in  a  different  form:  Forbes  t.  Parker^  16  Pick. 
462. 

3.  The  ninth  request  for  instructions  related  to  the  question 
of  estoppel,  and  this  also  should  have  been  given.  It  is  not 
denied  that  there  was  evidence  tending  to  prove  the  facts 
assumed  in  the  request.  But  the  plaintiff  contends,  as  a 
reason  for  avoiding  the  supposed  estoppel,  that  the  creditors 
of  the  caf^  company  did  not  acquire  or  contemplate  acquiring 
any  title  or  interest  in  the  property  in  consequence  of  his 
supposed  representations;  that  they  entered  into  no  binding 
agreement  by  which  they  undertook  to  sell  goods  to  that 
company  on  credit;  and  that  if  they  should  so  sell  goods  on 
credit  they  would  thereby  acquire  no  title  in  the  property  of 
the  company.  In  short,  the  plaintiff's  argument  is  that  the 
connection  between  the  supposed  representations  and  the  loss 
to  the  creditors  is  not  close  enough.  In  support  of  this  view, 
he  cites  Bradley  v.  Fuller^  118  Mass.  239,  which  was  an  action 
to  recover  damages  for  misrepresentations  by  reason  of  which 
the  plaintiff  forbore  to  make  an  attachment  of  property;  and 
in  which  it  was  held  that  the  plaintiff  lost  nothing  which  he 
had,  and  that  he  had  sustained  no  legal  damage.  Dudley  v. 
Briggs,  141  Mass.  582, 55  Am.  Rep.  494,  is  similar  in  principle. 
But  the  rule  as  held  in  those  cases  is  not  applicable  to  the  case 
at  bar.  Here,  according  to  the  assumptions  in  the  request 
for  instructions,  the  misrepresentations  were  made  with  intent 
to  induce  the  creditors  to  part  with  their  property,  and  the 
creditors,  relying  thereon,  did  in  fact  part  with  their  prop- 
erty, by  selling  it  to  the  cafS  company  on  credit.  Under  such 
circumstances,  the  objection  that  the  connection  was  not  close 
enough  between  the  misrepresentations  and  the  lues  of  prop* 
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erty  would  not  avail,  even  in  defense  to  an  indictment  for 
obtaining  goods  by  false  pretenses:  Commonwealth  v.  David* 
soriy  1  Gush.  33;  2  Bishop's  Criminal  Law,  8th  ed.,  see.  487; 
Wharton's  Criminal  Law,  sec.  1135.  But  we  have  not  to  de- 
termine whether  an  indictment,  or  even  •^^  an  action,  would 
lie  against  the  plaintiff.  The  question  before  us  is,  whether, 
upon  the  assumed  facts,  the  plaintiff  is  now  estopped  to  set 
up  his  mortgages  against  the  attaching  creditors  and  the 
defendant,  who  as  an  officer  acted  for  them  in  making  the 
attachment.  And  we  cannot  doubt  that  he  is.  In  Carr  v. 
London  etc,  Ry.  Co.,  L.  R.  10  Com.  P.  307,  316,  the  rule  as  to 
estoppel  arising  from  intentional  acts  or  words  is  thus  care- 
fully expressed:  "  If  a  man,  by  his  words  or  conduct,  willfully 
endeavors  to  cause  another  to  believe  in  a  certain  state  of 
things  which  the  first  knows  to  be  false,  and  if  the  second 
believes  in  such  state  of  things,  and  acts  upon  his  belief,  he 
who  knowingly  made  the  false  statement  is  estopped  from 
averring  afterward  that  such  a  state  of  things  did  not  in 
fact  exist."  This  is  in  substance  the  rule  which  has  often 
been  recognized  and  acted  on  in  this  commonwealth:  Plumer 
V.  Lord^  9  Allen,  455;  85  Am.  Dec.  773;  Langdon  v.  Doudf  10 
Allen,  433;  Turner  v.  Coffin,  12  Allen,  401;  Tobey  v.  Chipm^n, 
13  Allen,  123;  Fall  River  Nat.  Bank  v.  Buffinton^  97  Mass* 
A9^\  Hinchley  v.  Greany,  118  Mass.  595;  Moore  y.  Spiegel, 
143  Mass.  413;  Short  v.  Currier,  150  Mass.  872.  The  assumed 
facts  bring  the  present  case  within  this  rule,  and  the  defend- 
ant was  entitled  to  have  the  jury  instructed  in  accordance 
with  his  ninth  request. 

4.  The  questions  of  evidence  presented  by  the  bill  of  excep- 
tions, to  a  considerable  extent,  would  not  probably  arise 
again  in  the  same  form.  Without  dealing  with  them  in  de- 
tail, it  will  probably  be  sufficient  if  we  express  our  opinion 
upon  a  few  general  propositions  involved  therein. 

The  plaintiff  must  recover,  if  at  all,  upon  the  strength  of 
his  own  title,  and  it  was  therefore  competent  for  the  defend- 
ant to  introduce  evidence  to  show  that  the  plaintiff  had  no 
title  to  certain  of  the  articles:  Rogers  v.  Cromack,  123  Mass. 
582;  RoberU  v.  Weniworth,  5  Cush.  192;  Johnson  v.  Neale,  6 
Allen,  227;  Stanley  v.  Neale,  98  Mass.  843. 

The  defendant  might  show  that  certain  articles  claimed  by 
the  plainti-ff  were  not  attached.  His  return  contained  no 
enumeration  of  the  articles  attached;  but,  even  if  it  had  done 
■0|  it  would  not  be  conclusive  against  the  defendant  in  an 
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action  brought  by  the  present  .plaintiff  to  reoovar  damages 
for  the  alleged  taking:  Taylor  on  Evidence,  sec.  854;  Stim^ 
wm  V.  Farnham,  L.  R.  7  Q.  B.  176;  »*»  Baker  v.  M'Duffie,  2S 
Wend.  289;  Brown  v.  Davis,  9  N.  H.  76,  82;  BoynUmr.  WU- 
lard,  10  Pick.  166,  169,  170,  dictum. 

The  price  obtained  at  auction  was  competent  evidence  oo 
the  question  of  value:  Kent  y.  Whitney,  9  Allen,  62;  85  Am. 
Dec.  739;  Brigham  v.  Evans,  113  Mass.  538;  Croak  y.  Owens, 
121  Mass.  28;  Clement  y.  British  American  Assur.  Co.,  141 
Mass.  298,  301. 

Exceptions  sustained.       ^ 

Tboybr  by  Mortgagu  of  Ohattsls  iob  Contersiov.— a  ohatfeel  ouxt* 
gagee  does  not  become  the  absolute  owner  of  the  mortgaged  ehattela  vpoa 
condition  broken,  nor  does  he  then  beoome  entitled  to  the  immediate  poa* 
session  of  the  property  nnconditionaily.  Therefore  he  cannot  maintain 
trover  for  its  conversion  without  aUeging  his  special  ownership  and  interest 
therein  at  the  time  of  the  conversion:  KenneU  v,  Peten,  64  Kan.  119;  46 
Am.  St.  Rep.  274,  and  note.  An  equitable  assignment  of  a  note  and  mort* 
gage  of  chattels  may  be  made  by  mere  delivery  thereof  as  security  for  a  debt 
without  a  written  assignment,  but  the  assignee  cannot  maintain  trover  for 
the  goods  in  his  own  name  without  a  written  assignment^  but  may  sue  in 
the  assignor's  name:  Craim  ▼.  PainSt  4  Onsh.  483;  60  Am.  Deo.  807,  and 
note. 

Chattbl  'Mortoagb— Troybb  bt  Sioond  Mobtgagbb. — ^A  second  mort- 
gagee of  personal  property  who  is  not  in  actual  possession  cannot  maintain 
an  action  in  the  nature  of  trover  for  its  conversion:  Ring  ▼•  NeaU,  114 
Masa  111;  19  Am.  Rep.  816. 

EffroppBL  nr  Paib^Falsb  RBPRB8BNTATiov8.~Eatoppel  m  pak  arises 
whenever  an  act  is  done  or  a  statement  made  by  a  party  the  truth  of  which 
it  would  be  a  fraud  to  permit  him  to  impair:  Oomrronwealth  v.  MoUs,  10  Pa. 
St  627;  61  Am.  Dec.  499;  Wetland  Canal  Co.  v.  Hathaway,  8  Wend.  480; 
24  Am.  Dec.  61;  Simpson  v.  Pearson,  31  Ind.  1;  99  Am.  Dec.  677;  Brown  v. 
Wlieeler,  17  Conn.  345;  44  Am.  Dea  650;  Baif  v.  McMurtry,  20  Ind.  307; 
83  Am.  Dec.  322,  and  note;  DavU  v.  Dams,  26  Cal.  23;  85  Am.  Dec  167, 
and  note.  False  representations,  if  relied  upon  by  a  party  ignorant  of  the 
truth,  may  create  an  estoppel  in  his  favor  though  he  had  constmctivo  notios 
of  their  falsity  by  nnatter  of  record:  Oraham  v,  Tkompsom,  50  Ark.  296;  29 
Am.  St.  Rep,  40,  and  note. 

Thb  Prxob  iob  which  Goods  Sold  at  AnonoN  m  ADicnsiBLi  as  ]Bys» 
DBMOB  cf  their  ybIoc:  Kent  ▼•  WhMms^,  9  AUm.  6S|  99  Am.  Dca  789t  and 
note. 
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BsLL  V.  Ambbioan  Pbotbotitb  Lbaqui. 

Lavduveb  AMD  TknAirr— Amoifu  or  Lun  it  Tibtvi  99  ImoLTBiror 
PBoaaDiMQ§.~WhU«  ihart  is  no  pgiwitj  of  oontrmol  UtwMn  a  Immv 
•ad  aa  aMigiiM  of  tho  term,  thoro  i«  a  priTity  of  etiato  rauUffing  llio 
awignoe  liable  apoQ  the  ooTeoante  of  tbt  leaaa  ao  Umg  as  he  holds  Iho 
tenn.  This  rale  applies  to  assignees  in  bankraptey  and  iaiolTSB^, 
proTiding  they  taks  posseesion« 

Landlord  and  Tknant.-— Ak  AsnoHsi  or  a  Liasb  ob  an  AnioNNN  nr 
fiAMKBUTTOT  of  the  lessso  may  reliere  himself  from  farther  responaft- 
btlity  by  assigning  ths  term  to  another,  however  irresponsible  tho  lai* 
tsrmay  be. 

A  BaoBivcB  n  merely  a  ministerial  offioer  of  the  court.  The  title  to  tho 
property  does  not  ehange,  and  his  custody  is  that  of  the  oonrt. 

IduiDLORD  AMD  Tnnant.— A  BioinrsB  Taking  Possession  or  a  Lnasi* 
HOLD  Ebtatb  dob  NOT  Bboomb  thm  Assionnn  of  the  term,  nor  liable 
on  the  coyenants  of  the  lease.  He  is  answsrable  only  for  ressonabU 
rant  during  the  time  he  retains  poesession. 

Petition  praying  that  the  receiver  of  a  lesBee  be  ordered  to 
liilfill  the  covenants  of  a  lease.  This  lease,  executed  July  IS^ 
1890,  was  for  the  term  of  fourteen  years  and  nine  and  a  half 
months.  The  lessee  became  insolvent  in  1892,  and  in  No- 
Yomber  of  the  same  year  a  receiver  was  appointed  and  quali- 
fied. He,  relying  on  the  verbal  promise  of  the  petitioner  to 
consent  to  a  sale  and  assignment  of  the  lease,  took  possession 
of  the  premises  for  the  purpose  of  endeavoring  to  effect  such 
sale,  and  succeeded  in  entering  into  a  contract  therefor,  the 
execution  of  which  appeared  to  have  been  prevented  by  the 
petitioner's  refusal  to  consent  to  any  assignment.  The  re- 
ceiver continued  in  possession  until  October,  1898,  after 
which,  with  the  sanction  of  the  court,  he  abandoned  the  de- 
mised premises,  and  never  thereafter  exercised  any  further 
act  of  ownership  over  them.  The  petitioner  refused  to  accept 
•Qoh  abandonment,  and  by  the  present  proceeding  sought  to 
compel  the  receiver  to  retain  the  premises  and  to  perform  the 
covenants  of  the  lease.  In  June,  1894,  the  receiver,  with  the 
sanction  of  the  court,  assigned  all  his  interest  and  that  of 
the  original  lessee  in  the  lease  to  an  irresponsible  person. 
The  judge  of  the  lower  oourt  decided  that  until  this  later 
suBsignment  the  receiver  continued  liable  upon  the  lease,  and 
entered  a  decree  against  him  for  five  tbouMiid  four  hundred 
4ollar8|  with  interest. 

O.  Aifnam,  for  the  receiver. 

B.  M.  Morw  and  0.  P.  Wardmr^  for  the  petitioQtr. 
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*^  X^THROP,  J[«  It  does  npt  clearly  appear-  whetbelr  the 
superibr  court  took  jurisdiction  of  the  bill  in  equity  of  Bell 
^d  others  against  the  American  Protective  League  by  yirtua-: 
of  the,  general  equity  jurisdiction  conferred  upon  it  by  the 
Btatutes  of  1883,  chapter  223,  or  by  virtue  of  the  statut^id  of 
1892,  chaptei*  435,  which  gives  to  the  supreme  judicial  court 
and  to  the  superior  court  '*  exclusive  and  concurrent  jurisdic- 
tion^ in  cases  of  insolvency,  of  the  settlement  of  the  affairs  of* 
oorporations  which  are  authorized  to  transact  insurance  upon 
the  assessment  plan,  or  of  any  fraternal  beneficiary  corpora* 
tions  which  are  so  authorized,"  and  which  provides  that,  "ta 
that  end,"  the  court "  may  appoint  agents  or  receivers  to  take 
possession  of  the  property  and  effects  of  the  corporations,  sub- 
ject to  such  rules  and  orders  as  may,  from  time  to  time,  be 
prescribed  by  said  courts,  or  any  justice  thereof."  The  lan- 
guage of  this  statute  follows  the  form  of  the  decree  long  ago 
prescribed  by  this  court  appointing  a  receiver  of  an  insolvent 
corporation,  which  form  was  adopted  by  the  superior  court 
•^*  when  equity  jurisdiction  was  conferred  upon  it  It  makes 
no  difference,  therefore,  whether  the  receiver  was  appointed 
nnder  the  general  equity  jurisdiction  of  the  superior  court  or 
Under  the  statute  above  referred  to. 

'  The  question  presented  in  this  case  is  as  to  the  correctnese 
of  the  ruling  of  the  superior  court  that  the  receiver,  by  reason 
of  the  facts  reported,  became  liable,  by  privity  of  estate,  upon 
the  covenants  of  the  lease,  and  continued  so  liable  until  the 
receiver  assigned  the  lease  to  one  Clancy. 

It  is  a  familiar  doctrine  of  the  common  law,  that  while 
there  is  no  privity  of  contract  between  the  lessor  and  the 
Assignee  of  a  term  there  is  a  privity  of  estate,  which  rendere 
the  assignee  liable  upon  the  covenants  of  the  lease  so  long  as 
he  holds  the  term.  This  applies  not  only  to  private  Individ* 
Qals,  but  to  assignees  in  bankruptcy  and  insolvency,  as  the 
title  to  the  leasehold  estate  vests  in  them,  provided  they  take 
possession. 

But  an  assignee  of  a  term  or  an  assignee  in  bankruptcy 
may,  by  assigning  the  term,  free  himself  from  all  farther 
i^ponsibility.  And  this  assignment  may  be  made  to  any 
one,  however  irresponsible  he  may  be,  provided  the  assignor 
does  not  retain  any  interest  in  the  thing  assigned:  See  i 
Piatt  on  Leases,  400-452.  The  rights  and  duties  of  an  as- 
signee of  an  insolvent  debtor  are  now  regulated  in  thiscom- 
wonwealtlk  by  the^stutute'of  1879,  chapter  245,  re-enact^d 
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inlhe  Public  Statutes,  chapter  157,  Bection  26:  See  Abbott  v.* 
SUams,  139  Mass.  168. 

The  decree  in  the  court  below,  that  the  petitioner  was: 
entitled  to  recover,  apparently  proceeded  upon  the  ground' 
that  the  same  rule  applied  to  a  receiver  as  to  an  assignee  in; 
bankruptcy;  and  this  seems  to  have  been  assumed  to  be  the 
law  in  Commonwealth  v.  Franklin  Ins.  Co.,  115  Mass.  278,  281.: 
It  is  to  be  observed,  however,  that  that  case  was  submitted* 
on  briefs,  as  appears  by  the  reporter's  docket,  and  the  ques-; 
tion  now  before  us  was  not  taken  by  the  counsel  for  the 
receivers,  whose  brief  we  have  examined,  nor  was  it  discussed^ 
by  the  court  There  were  two  petitions  in  the  case,  each 
relating  to  a  separate  parcel  of  land.  One  petition  was  dis-i 
missed,  and  the  other  was  granted.  In  relation  to  the  latter,: 
the  facts  were  that  at  the  time  the  receivers  were  appointed 
the  insurance  company  was  lessee  of  a  room  in  a  building' 
which  it  had  prior  to  that  time  sublet  By  the  terms  of  ••*» 
the  lease  to  the  insurance  company,  when  the  receivers  were' 
appointed,  two  quarterly  payments  of  rent  would  become  due' 
in  the  future.  When  the  first  became  due,  the  lessors  de- 
manded the  rent  and  threatened  to  eject  the  sublessee  if  the; 
rent  was  not  paid.  Certain  negotiations  were  had  between: 
the  lessors  and  the  receivers,  which  the  court  found  amounted^ 
to  an  agreement  by  the  receivers  to  pay  to  the  lessors  the  rent 
in  full  for  the  first  quarterly  payment,  and  a  dividend  on  this^ 
last  payment  The  first  payment  was  made,  aud  the  contro-* 
versy  was  as  to  the  last  payment  under  the  lease,  the  lessors 
contending  that  they  were  entitled  to  the  entire  rent,  and  the* 
receivers  that,  as  they  had  not  taken  possession  of  the  land,! 
they  were  not  liable  at  all.  The  decision  of  the  court  was 
that  the  agreement  should  be  carried  out;  and  the  lessons 
^*  are  therefore  entitled  to  such  dividend  on  the  amount  of 
rent  and  taxes  so  due  as  is  paid  to  other  creditors."  It  will 
be  seen,  therefore,  that  the  case  did  not  turn  upon  the  effect 
of  a  receiver  taking  possession  of  a  leasehold  estate,  but  upon' 
the  effect  of- a  contract,  made  by  receivers  with  the  lessors  of 
a  leasehold  estate,  in  relation  to  the  rent.  { 

It  is  difficult  to  see  upon  what  principle  a  receiver,  in  ther 
absence  of  a  statute  vesting  the  title  of  the  insolvent  in  him^i 
can,  in  any  legal  sense,  be  said  to  be  the  assignee  of  a  tenxiv 
In  EUi$  V.  Boston  etc.  R.  R,  Co.,  107  Mass.  1,  28,  it  was  said 
by  Mr.  Justice  Wells,  speaking  of  a  decree  of  this  coutr^ 
appointing  receivers  of  a  railroad  company:  ''It  had  noefieoi^ 
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•»  change  the  titte,  or  create  any  lien  npon  the  property.  Itfl 
pnrpoee,  like  that  of  an  injunction  pendenU  lUs^  was  merely 
W  presenre  the  property  until  the  rights  of  all  parties  oould 
he  adjudged.  The  receivers  are  officers  of  the  court  Car  this 
purpose,  and  act  under  its  direction  and  control." 

A  receiver  is  merely  a  ministerial  officer  of  the  court,  or, 
aa  be  is  sometimes  called,  the  hand  of  the  court  The  title 
lo  the  property  does  not  change;  and,  if  he  is  required  to  take 
property  into  his  custody,  such  custody  is  that  of  the  court: 
Union  Bank  v.  Kansai  City  Bank,  136  U.  S.  223,  236;  Z%omp- 
son  V.  Phenix  Ins.  Co.,  136  U.  S.  287,  297. 

The  question  now  before  the  court  was  carefully  considercid 
is  Gaither  v.  Stockbridge,  67  Md.  222,  and  it  was  held,  as  a 
Beeessary  deduction  from  the  principles  which  we  have 
stated,  **'  that  a  receiver,  by  taking  possession  of  a  lease- 
lK>ld  estate,  did  not  become  the  assignee  of  the  term.  This 
ease  was  cited  with  approval  by  Chief  Justice  Fuller  in  the 
ease  of  Quincy  etc.  R.  R.  Co.  v.  Humphreys,  146  U.  S.  82,  97, 
tS.  It  is  true  that  the  authority  of  the  case  as  a  precedent 
is  somewhat  weakened  by  the  fact  that  the  learned  chief 
justice  proceeded  to  show  that  the  receivers  in  that  case  were 
BOt  responsible  on  the  covenants  of  the  lease,  even  if  they  were 
legarded  as  assignees,  and  by  the  fact  that  in  the  subsequent 
case  of  United  States  Trust  Co.  ▼•  Wabash  Western  Ry.  Co.,  150 
U.  8.  287,  Mr.  Justice  Brown,  in  delivering  the  opinion  of  the 
ccort,  overlooks  or  disregards  the  language  of  Chief  Justice 
Fuller,  and  considers  a  receiver  to  stand  in  the  same  position 
as  an  assignee.  It  was  held,  however,  that  the  mere  act  of 
taking  possession  of  leasehold  property  did  not  render  the 
nceiver  liable  on  the  covenants  of  the  lease,  but  that  he  was 
CDtitled  to  a  reasonable  time  after  taking  possession  to  deter- 
mine whether  to  affirm  the  lease  and  retain  the  premises,  or  to 
fhrc  them  up. 

There  are  many  cases  in  New  York  in  which  it  is  asserted 
that  there  is  no  difference  between  an  assignee  and  a  receiver 
who  takes  possession  of  leasehold  premises.  We  understand, 
kowever,  that  in  New  York  a  receiver  of  an  insolvent  oorpo* 
lalioo  has  vested  in  him  by  statute  the  title  of  the  insolvent: 
Sec  Attorney  General  v.  Life  etc.  Ins.  Co.^  4  Paige.  224;  Booth 
T.  Clark,  17  How.  822,  831. 

We  regard  the  question  presented  in  the  case  at  bar  as  an 
cpen  one  in  this  commonwealth,  and,  on  principle,  it  seems  lo 
ua  that  if  a  receiver  of  an  insolvent  oorporation  takes  posses- 
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■ioD  of  its  leasehold  estate,  he  la  liable  only  for  a  reasonabb 
rent  during  the  time  that  be  retains  possession;  that  he  dosi 
not  become  an  assignee  of  the  term,  and  is  not  liable  on  tlie 
covenants  of  the  lease. 

As  the  receiver  paid  rent  to  the  satisfaction  of  the  lessoi; 
while  in  possession,  we  are  of  opinion  that  he  is  not  liable  for 
any  further  rent  It  follows,  therefore,  that  the  decree  of  the 
superior  court  was  erroneous,  and  must  be  reversed* 

Decree  accordingly. 

LAin>LOIU>    AND    TbNAHT  —  A88IGNMXHT  OF  LlABI  —  LUBILTIT  OF  AS« 

sioHJO. — ^If  th«  leasee  Maigne  his  whole  ettote  withoat  reeerring  to  himaeM 
anj  rsTenioii  ihereiiit  a  pririty  of  estate  is  at  onoe  created  between  tfao 
assignee  and  the  original  lessor,  and  the  latter  has  a  right  of  action  direel^ 
against  the  assignee  on  the  ooyenants  running  with  the  landt  Sescion  ▼•  CM* 
cage  Storage  Oo.,  129  BL  818;  16  Am.  St.  Rep.  274.  The  assignee  of  a 
leasehold  estate  is  liable  for  the  rent  according  to  the  terms  of  the  leaaa^ 
but  the  fact  of  his  liability  after  the  assignment  does  not  discharge  the  origB 
iiial  tenant  from  his  covenant  to  pay  rent:  Onmtmea  ▼.  SL  Paul  Trtmi  Gft« 
147  111.  684;  37  Am.  St  Eep.  248^  and  note.  This  subject  U  fully  diacassea 
in  the  extended  notes  to  Washinfftan  etc  Oa$  Co.  ▼•  Joknaon,  10  Anu  BU  Bo|k 
669,  and  Colmm  ▼.  OoodaO^  1  Am.  St  Rep.  83. 

LaiidIiObd  A17D  Tbkaht— ASSIGN MBiiT  OF  Lkasb  bt  Assighbb.— Au  a^ 
■ignee  of  a  lease  may  discharge  himself  from  aU  liability  for  subsequent 
breaches  of  the  ooyenants  thereof,  by  assigning  to  an  inftolvent,  a  prisoaec^ 
or  a  married  woman,  even  though  it  be  made  for  the  express  purpose  «f 
aToiding  his  liability,  and  a  premium  be  given  as  an  inducement  to  seespS 
the  transfer:  Johnmm  ▼.  Sherman,  16  Cal.  287;  76  Am.  Deo.  481,  and  note; 
extended  note  to  WcMngtoneU.  Oae  Co,  ▼.  Jdhneont  10  Am.  St  Rep.  6011 

RicnyBBS — ^Tttlb  of. — A  receiver  is  a  quasi  trustee  holding  property  fsr 
the  benefit  of  whoever  may  eventually  establish  title  thereto:  KU§  ▼• 
Qoodwh^  180  111.  102;  17  Am.  St  Rep.  277.  See  the  notes  to  Chautarnqm 
CouHtif  Bank  T.  WkUe,  67  Am.  Dec.  461,  and  Porter  ▼.  Wmame,  69  Am.  Dec 
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that  during  the  term  the  lessor  will  reasonably  light  and  heat  tiM 
dmnised  premises.  The  fact  that  the  court  may  be  called  upon  to  fism 
a  soheme  for  heating  and  lightings  and  to  provide  the  proper  appaiati 
does  not  justify  it  in  declining  jurisdiction. 

Suit  to  enforce  specific  performance  of  covenants  in  a  lease. 
The  allegations  were  to  the  effect  that  in  September,  1893, 
the  defendant,  Parker  leased  to  the  plaintiff  certain  premises 
in  the  oitj  of  Boston,  covenanting  to  deliver  possession  thereof 


to  tt)e  plaintiff  upon  the  completion  of  the  building,  then  ia 
})rogre8s  of  construction,  and  thereafter,  during  the  term  of 
the  lease,  reasonably  to  heat  and  light  the  denaised  premises, 
and  that  the  occupancy  of  such  premises  for  the  purposes 
•contemplated  in  the  lease  was  not  possible  until  the  comple- 
tion of  proper  apparatus  for  heating  and  lighting  the  same; 
that  the  building  had  been  completed,  and  that  Parker  had 
conveyed  his  interest  therein  to  the  defendant  Emma  M. 
Blackall,  and  that  the  defendants  refused  to  construct  ap* 
paratus  sufficient  to  i^easonably  light  and  heat  the  premises 
or  to  deliver  them  to  the  plaintiff,  and  intended  to  rent  them 
iQ  some  other  person.  Hence  the  complainants  prayed  that 
the  defendants  be  restrained  from  executing  any  other  lease, 
and  ordered  to  complete  the  premises,  and  deliver  them  to 
the  plaintiff,  with  apparatus  sufficient  to  reasonably  light  and 
Jicat  them.  The  lease  from  Parker  to  the  complainant  con- 
.tained  a  covenant,  as  lessor,  "to  deliver  possession  of  the 
'same  to  the  lessee  upon  completion  of  said  building,  and 
'thereafter,  during  the  term  of  this  lease,  reasonably  to  light 
and  heat  the  demised  premises."  The  second  bill  sought 
similar  relief  in  respect  to  other  premises  under  a  lease  con- 
taining a  covenant  in  substantially  the  same  form  as  that 
stated  above.  The  defendants  demurred  to  the  bills  for  want 
of  equity,  and  because  plaintiff  had  a  plain,  adequate,  and 
complete  remedy  at  law,  and  upon  other  grounds.  The  de- 
.murrers  having  been  sustained,  the  plaintiff  appealed. 

/.  Willard,  for  the  plaintiff. 

6.  L.  Weniworth^  for  the  defendants. 

*••  Holmes,  J.  The  case  of  Jones  v.  Parker  is  a  bill  in 
equity  brought  by  a  lessee  upon  a  lease  purporting  to  begin 
on  September  1,  1893,  and  to  demise  part  of  a  basement  in  a 
building  not  yet  erected.  The  lessor  "covenants  to  deliver 
possession  of  the  same  to  the  lessee  upon  completion  of  said 
•building,  and  thereafter,  during  the  term  of  this  lease,  rea- 
sonably to  heat  and  light  the  demised  premises."  It  is  alleged 
that  the  building  has  been  completed,  but  that  the  defend- 
ants refuse  to  complete  the  premises  with  apparatus  sufficient 
to  heat  and  light  the  same,  and  to  deliver  the  same  to  the 
plaintiff.  It  also  is  alleged  that  the  occupancy  of  the  prem- 
ises for  the  purpose  contemplated  in  the  lease  was  impossible 
without  the  construction  in  the  premises  of  proper  apparatus' 
for  heating  and  lighting  them  before  delivery  to  the  plaintiff. 
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Tbe  prayjor is £[>r  specific  performanoe of  thecoyenanl quot9ii» 
iind  for  damagee.  The  defendant  .demurs* 
__  It  does  not  need  argument  to  show  that  the  oovepant  |8 
fralid.  Whether  it  should  be  enforced  specifically  admits  pf 
more  doubt,  the  questions  being  whether  it  is  certain 'Enough 
for  that  purpose:  Fry  on  Specific  Performance,  3d  ed.,  sees. 
380-386;  and  whether  a  decree  for  specific  performance  would 
not  call  on  the  court  to  do  more  than  it  is  in  the  habit  of 
undertaking:  Lucas  v.  Commerford^  3  Bro.  C.  C.  166,  167; 
Boas  V.  Union  Pac.  Ry.  Co,j  Wool.  26, 43.  We  are  of  opinion 
that  specific  performance  should  be  decreed.  With  regar4 
to  the  want  of  certainty  of  the  covenant,  if  the  plaintiff  were 
left  to  an  action  at  law,  a  jury  would  have  jLo  determine 
whether  what  was  done  amounted  to  a  reasonable  heating 
and  ^^^  lighting.  A  judge  sitting  without  a  jury  would  find 
no  difficulty  in  deciding  the  same  question.  We  do  not 
doubt  that  an  expert  would  find  it  as  easy  to  frame  a  scheme 
for  doing  the  work.  The  other  question  is  practical  rather 
than  a  matter  of  precedent.  It  fairly  is  to  be  supposed,  in 
the  present  case,  that  the  difierence  between  the  plaintiff  a.ad 
the  defendants  is  only  with  regard  to  the  necessity  of  some 
more  or  less  elaborate  apparatus  for  light  and  heat,  a  difier- 
ence  which  lies  within  a  narrow  compass,  and  which  can  be 
adjusted  by  the  court.  There  is  no  universal  rule  that  courts 
of  equity  never  will  enforce  a  contract  which  requires  some 
building  to  be  done.  They  have  enforced  such  contracts  from 
the  earliest  days  to  the  present  time:  Fry  on  Specific  Per* 
formance,  3d  ed.,  sees.  88,  98,  102,  103;  Story's  Equity 
Jurisprudence,  sees.  725-728;  Year  Book,  8  Edw.  IV.,  pi.  11; 
Twyjord  v.  Wareup^  Finch,  310. 

A  further  objection  is  taken,  that  the  instrument  is  a  lease, 
and  therefore  there  is  a  remedy  for  possession  of  the  premises 
at  law,  and  that  the  covenant  to  heat  and  light  is  not  to 
be  performed  until  after  possession  is  taken.  It  would  be  a 
sufficient  answer  that  performance  of  the  covenant  to  heat 
and  light  was  to  begin  at  the  moment  of  performance  of  the 
covenant  to  deliver  possession,  and  that  the  defendant  is 
alleged  to  have  repudiated  both  of  these  obligations.  But 
we  may  go  further.  According  to  the  allegations  of  the  bill, 
occupation  of  the  premises  for  the  contemplated  purposes  is 
impossible  without  the  completion  of  them  by  the  construc- 
tion therein  of  proper  apparatus  for  heating  and  lighting. 
The  covenant  itself  affords  an  argument  that  artificial  light 
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and  heat  were  neoessary  constituents  of  the  premises,  as  nai* 
nral  light  was  in  Brande  ▼•  Orctce^  154  Mass.  210;  or  a  cistern 
in  (n$ve$  Y.  WUhugKby,  7  Hill,  83,  90,  91.  It  is  ''so  inter- 
woven with  the  original  contract  as  to  become  an  essential 
part  of  it '':  BaUy  y.  WelU,  3  Wils.  26,  80.  If  so,  the  plaintiff 
would  not  be  bound  to  accept  possession  if  offered  without 
artificial  light  and  heat:  Cleves  y.  WiUoughby,  7  Hill,  88; 
and  although  it  has  been  said  with  truth,  in  a  different  class 
of  oases,  that  the  mode  in  which  one  party  to  a  bargain  shall 
enable  himself  to  do  what  he  has  agreed  to  do  is  no  part  of 
the  contract  {Praii  y.  American  BM  Teleph.  Co.,  141  Mass.  226, 
229,  55  Am.  Rep.  465),  the  present  covenant  fairly  may  be 
construed  to  mean  that,  at  the  moment  ***  when  delivery  of 
possession  is  due  there  shall  be  the  necessary  machinery  or 
apparatus  without  which  it  would  be  impossible  **  thereafter 

•  •  •  .  reasonably  to  heat  and  light  the  demised  premises '': 
See  Bullard  v.  Shirley,  153  Mass.  659,  560. 

The  last  objection  taken  is  based  on  an  allegation  that  the 
lessor  Parker  has  conveyed  the  reversion  to  Blackall.  It  is 
not  alleged  that  Blackall  had  notice  of  Parker's  covenant 
But  as  the  lease  is  for  less  than  seven  years,  it  is  valid  with- 
out recording  or  notice  (Pub.  Stats.,  o.  120,  sec.  4),  and  the 
assignment  does  not  entitle  Blackall  to  prevent  the  perform- 
ance of  the  covenant.  We  need  not  consider  whether  the 
covenant  runs  with  the  reversion  by  virtue  of  the  statute  of 
32  Henry  VIII.,  chapter  34,  section  2,  a  question  not  to  be 
confused  with  the  different  one  as  to  the  covenants  attaching 
a  burden  or  a  right  to  land  at  common  law  irrespective  of 
privity  or  the  mention  of  assigns,  after  theanalogy  of  commons 
or  easements,  or  the  yet  different  one  as  to  the  transfer  of  the 
benefit  of  warranties  or  covenants  for  title  to  assigns,  when 
mentioned,  being  privies  in  estate  with  the  original  cove* 
nantees:  NareroBs  v.  JameSy  140  Mass.  188;  MiddJLefidd  v. 
Church  Mills  Knitting  Co.,  160  Mass.  267.  This  covenant  is 
pretty  near  the  line  as  it  has  been  drawn  between  covenants 
that  will  and  those  that  will  not  pass  under  the  statute  in 
respect  of  their  nature;  assigns  are  not  mentioned,  and  the 
plaintiff  has  not  entered;  but  perhaps  none  of  these  objections 
would  be  fatal:  Spencer^e  Case^  6  Co.  Rep.  16,  and  note  in  1 
Smith's  Leading  Cases  in  Equity,  145,  150-174;  Moore,  159^ 
pi.  300;  Jourdain  v.  Wihon,  4  Barn.  &  Aid.  266,  268; 
Doughty  v.  Bowman,  11  Q.  B.444;  MinehuU  v.  Oakes,  2  HurL 

*  N.  793^  808;  Rawle  on  Covenants,  6th  ed.,  sees.  813,  318; 
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Williams  t.  Boianquet^  1  Brod.  A  B.  288;  Simonds  r.  3Vim#r, 
120  Mass.  828.  However  tbie  may  be,  tbe  plaintiff  is  entitied 
to  bie  leaee  and  to  bis  beat  and  light,  notwitbstanding  tbe 
assignment,  and  wbetber  tbe  cofvenant  passes  or  not  be  can 
bold  tbe  defendant  Parker  on  bis  express  contract  All  tbe 
cases  wbicb  bave  come  auder  our  eye  are  cases  of  covenants 
by  lessees,  bat  tbe  reasoning  is  equally  good  for  covenants  by 
lessors:  WaU  v.  HindB,  4  Gray,  266,  266;  64  Am.  Dec.  64; 
Mawnv.  Smithy  181  Mass.  510, 511^  Barnard  v.  GocbcaU,  Cro» 
Jac.  809;  BreU  v.  Cumberland,  Cra  Jac.  621;  Bachehur  v» 
Oage,  Cra  Car.  188;  Pitcher  y.  Tovey,  4  Mod.  71,  76;  Auriol  v. 
JftUs,  4  Term  Rep.  94,  98,  99. 

*^  In  tbe  case  of  Jonee  v.  Orover  tbe  covenant  is  substan* 
tially  similar  to  tbat  in  tbe  first  case.  Tbe  instrument^ 
altbough  in  form  a  lease  for  ten  years,  is  not  to  begin  to  run 
until  tbe  completion  and  delivery  of  tbe  premises.  It  bas 
been  recorded,  and  tbere  has  been  no  assignment.  The  plain* 
tiff's  title  to  relief  is  free  from  some  of  the  difficulties  which 
have  been  discussed. 

Demurrers  overruled.        

Spionno  Pbkvobmavob— Cketaivtt  of  Oontbaot  Ntcbmart  to.— A 
MiitnMt^  to  be  tpeoifloally  enforoed,  mnit  be  oerUin  in  eyerj  pari:  Bankim 
▼.  Maxweiit  2  A.  K.  Manh.  4S8;  12  Am.  Deo.  4S1.  Bpeoifio  performaaoe  wfll 
Aok  bo  dooreod  nnlew  the  terms  of  the  oontroot  ore  eleor  and  defioitely 
Moertained:  BobbmM  y.  MeKnight,  6  N.  J.  Bq.  Si2;  46  Am.  Deo.  406^  and 
note;  Bamltom  ▼.  Puitiam,  3  Finn.  107;  3  Ohand.  117;  64  Am.  Deo.  16S. 
Specifio  performanoe  oannot  be  decreed  if  the  eontraot  leares  tome  of  ita 
tomii  open  for  fatore  treaty  or  to  be  afterward  settled:  Meicaff  ▼.  Bari,  S 
Wyo.  618;  81  Am.  St  Eep.  122,  and  note.  This  sabjeot  is  faUy  diaoassed 
ia  the  oztended  note  to  Aiwood  ▼.  Cobb,  2S  Am.  Deo.  664. 
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pas  MASBAUHUsanv,  674.) 

HnasPRiBBiiTATioirap  WHur  kot  AonosABu.— It  a  Psrson  Makdio  Rar- 
mnaiiTATioiis  Aors  Obatuttovblt,  honestly  intending  to  teU  the  trath, 
he  oannot  bo  held  answerable  to  other  persons,  althoagh  his  statementa 
noderstood  aooording  to  their  seeming  meaning  be  ever  to  misleading. 
Mere  neg^igenoe^  ignoranoe^  or  stupidity  on  his  part  do  not  oonstitnte 
fnwd. 

Vmht.— Tbb  OivsBALTisr  to  DsTBRMUia  wmagmamrmMaMU  a  Lubiutt 
in  an  aotion  of  tort  is  to  inquire  whether  the  defendant  baa  by  aol  il 
disregarded  his  duty  to  the  plaintiC 
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HsSRSFRKlE^fTATIONS,  LIABILITY  FOR. — Iw  OnB  MaKES  A  StATKICBNT  IO&  A 

OoNsiDEBATiox  as  a  part  of  a  oon tract,  it  U  bis  daty  to  be  accurate* 
and  mistake  or  ignorance  on  bis  part  will  not  relieve  him  from  liabili^. 
But  one  who  merely  anawera  the  inqniriei  of  a  stimnger  or  volnntaera 
information  in  a  matter  which  does  not  concern  him  is  in  the  poeitioii. 
of  a  gratuitous  bailee  of  property,  from  whom  a  less  degree  of  care  is  re* 
quired  than  from  a  bailee  for  hire.  He  must  not  intentionally  mislead, 
but  if  he  answers  honestly  to  the  best  of  his  ability,  he  does  his  whole 
duty,  and  cannot  be  held  liable  because  he  was  ignorant  or  stnpid. 

HlSBSPRKSBNTATIONS,  BTIDBITOB  TO   SUOW  WHAT  WAS  MSAIIT. — QnO  saod 

for  misrepresentations  made  by  him,  to  be  acted  upon  by  others,  should 
be  permitted  to  testify  to  his  understanding  in  regard  to  the  meaning  of 
his  representations.  Hence,  where  defendant  had  made  a  statement, 
which,  according  to  the  ordinary  signification  of  words,  implied  that  oer- 
tain  lands  were  free  from  encumbrances,  when  in  fact  he  knew  tfaejr 
were  subject  to  encumbrances,  was  sued  by  persons  who  acted  on  such 
statement  to  their  alleged  injury,  it  was  held  that  the  trial  judge  erred 
in  excluding  eyidence  offered  by  the  defendant  for  the  purpose  of 
showing  that  the  words  were  not  nsed  in  the  sense  in  which  they  wera 
interpreted  by  the  court,  and  that  he  aeted  honestly  and  without  inten- 
tion to  state  anything  falsely. 

MiaRBFRKSBNTATroNS,  DAMAGES,  MEASURE  OT. — If  pcrsons  make  a  represen- 
tation in  a  matter  in  which  they  expect  others  to  act  upon  their  state- 
ments, by  the  aid  of  which  a  third  person  fraudulently  induces  another 
to  act  or  contract,  and  because  of  which  fraud  he  is  entitled  to  and 
does  rescind  the  contract,  he  cannot  recover  of  the  persons  making  the 
representations  the  whole  amount  paid  as  if  no  contract  had  ever 
existed.  His  damages  must  be  restricted  to  the  difference  between  the 
value  of  the  things  as  they  actually  existed  and  their  valne  as  they  wera 
represented  to  be. 

RiacissiOK. — ^Thb  Fraud  or  a  Third  Party  inducing  the  purchase  of  goods 
cannot  entitle  the  purchaser  to  rescind.  If  the  seller  is  not  a  party  to 
the  fraud  the  contract  must  stand. 

Misrepresentation,  Resoission,  when  doss  vot  DsrsAT  thb  Right  to 
Reoovbr  fOR.-^If  a  third  person  makes  a  misrepresentation  by  the  aid 
of  which  the  owner  of  property,  by  the  fraudulent  use  of  the  misrepre- 
sentation, is  enabled  to  sell  it,  and  the  purchaser,  discovering  the  fraud 
-  and  misrepresentation,  elects  to  rescind,  this  will  not  destroy  his  right 
to  recover  of  the  person  making  the  misrepresentation  the  damages  suf* 
f ered  thereby,  so  long  as  the  purchaser  has  failed  to  obtain  satisfaction, 
for  his  injury  either  by  the  restoration  or  recovery  of  the  consideration, 
or  otherwise. 

Misrepresentation,  Damages,  Mitigation  of  by  Subsequently  Making 
Facts  as  Refresentbd. — ^If  a  misrepresentation  is  made  respecting  the 
title  to  property  by  stating  that  it  is  free  from  enonmbranoes,  npoa 
which  third  persons  act  and  were  intended  to  aot^  and  a  cause  of  action 
has  arieen  in  their  favor  on  account  thereof,  for  which  they  have  brought 
an  action,  it  cannot  be  proved  in  mitigation  of  damages  that  the  de- 
fendant has  procured  an  assignment  of  the  encumbrances  and  tendered 
a  discharge  of  them  to  the  plaintiffs  at  the  trial 

BviDBNOB. — A  Letter  from  the  Presidbnt  of  a  Corpobation  saying  that 
D.  says  he  sold  to  the  person  to  whom  the  letter  was  addressed  certain 
bonds  is  admissible  against  the  corporation  as  tending  to  prors  that  a 
■ale  had  been  made  as  D.  said  it  had. 
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Eleven  cases  in  which  plaintiff^  sought  to  recover  for  false 
4ind  fraudulent  representations  alleged  to  have  been  made  ]>y 
[  .the  ^efendanty  and  whereby  they  were  induced  to  purchase 
'iK  certain  bonds.    The  representations  were  contained  in  a  let- 
ter, of  which  the  following  is  a  copy: 

♦' Minneapolis,  MiNn.,  Feb.  6, 1890. 
^MfL  George  W.  Davis,  Minneapolis,  Minn. 
'   ^^Dear  Sir:  We  have  in  our  possession  the  original  docu- 

.  fnenis  printed  in  the  advertisement  of  your  bonds  secured 
by,  iQortgage  to  this  company  as  trustee  upon  the  Hedderly 
tract  in  this  city.     We  indorse  the  estimates  of  values  con- 

.  tained  therein  made  by  Messrs.  Marsh  and  Bartlett,  L  C. 

.  Seeley,  Jones,  McMuUand  &  Co.,  and  B.  A.  Harmon,  all  of 
whom  are  known  as  men  of  integrity  and  sound  judgment 
touching  local  real  estate  value.  That  we  consider  the  title 
good  in  you  will  appear  from  the  fact  that  we  have  engaged 
to  issue  our  policies  of  title  insurance  to  the  several  holders 
of  your  mortgage  bonds  to  the  aggregate  amount  of  $150,000, 
fully  protecting  such  holders,  against  loss  or  damage  arising 

.  from  any  defect  in  said  title  or  prior  encumbrance  thereon. 
From  our  knowledge  of  the  mortgaged  property,  and  from 
its  situation  and  prospects,  we  are  of  opinion  that  the  mort- 
gaged property  is  adequate  security  for  the  amount  of  your 
proposed  loan.    Yours  very  truly, 

**  Minnesota  Title  Insurance  &  Trust  Company, 

"J.  U.  Barnes,  President." 

The  defendant  was  a  corporation  doing  business  at  Min- 
neapolis, and  it  was  alleged  by  the  plaintiffs  that  it  un- 
dertook the  duty  of  examining  and  insuring  titles,  and  of 
acting  as  trustee  under  trust  deeds  and  mortgages,  and  sent 
out  circulars  to  that  effect,  whereby  it  was  enabled  to  do  and 
had  done  a  large  business  in  the  state  of  Massachusetts;  that 
in  February,  1890,  an  arrangement  was  effected  between  it 
and  (George  Walter  Davis,  whereby  it  received  a  conveyance 
of  a  certain  tract  of  land  in  Minneapolis  in  trust  for  the  pay- 
ment of  one  hundred  and  fifty  thousand  dollars  of  bonds  to 
be  issued  by  Davis,  and  contracted  to  issue  to  each  purchaser 
a  policy  of  title  insurance  insuring  the  lands  to  be  free  from 
incumbrances;  that  to  induce  persons  to  whom  Davis  might 
offer  the  bonds  to  become  purchasers  the  defendant  gave  the 
letter  hereinbefore  set  forth,  fraudulently  representing  the 
iract  to  be  free  from  encumbrances,  when  in  fact  it  was  known 
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by  the  defendaiit  and  its  representatiTes  to  be  subject  to  » 
prior  mortgage  to  secure  the  sum  of  thirty  thousand  dollars; 
that  the  letter  was  shown  by  Davis  to  plaintiffs,  who,  in  rs* 
lianoe  thereon,  were  induced  to  and  did  purchase  seven  of 
the  bonds  aggregating  six  thousand  five  hundred  dollars^ 
which,  with  an  accompanying  policy  of  title  insurance  exe- 
cuted by  the  defendant,  were  delivered  to  the  plaintiffs;  that 
in  the  year  1891  plaintiffs  discovering  the  misrepresentations 
elected  to  rescind,  notified  Davis  thereof,  and  tendered  to 
him  the  bonds,  with  interest  since  the  purchase,  and  also  ths 
title  insurance  policy,  and  demanded  of  him  the  repayment 
of  the  amounts  paid  to  him  for  the  bonds;  that  Davis  refused 
to  make  this  repayment,  and  thereafter  the  plaintiffs  notified 
the  defendant  of  the  rescission  and  of  Davis'  declining  ta 
receive  back  the  bonds,  and  made  the  same  demand  upon 
and  tender  to  the  defendant  which  they  had  made  to  Davis; 
that  defendant  refused  to  pay  to  plaintiffs  any  of  the  sums 
demanded.  The  effect  of  the  letter  in  question  was  consid* 
ered  upon  the  former  appeal  of  the  caSe,  in  which  the  court 
said:  "  One  of  the  false  representations  contained  in  this  let* 
ter  purports  to  be  a  statement  of  a  fact,  and  it  was  known  by 
the  defendant's  officers  to  be  untrue.  The  statement  in  re* 
gard  to  the  title,  while  it  was  not  a  direct  affirmation  that 
there  was  no  encumbrance  on  the  property,  was  intended  to 
produce  a  belief  among  purchasers  of  the  bonds  that  the  title 
was  perfect,  and  it  was  rightly  understood  as  a  represents* 
tion  to  that  effect.'^  On  the  second  trial  of  the  case  the  trial 
judge  ruled  that  the  plaintiffs,  other  than  the  plaintiff  Jere* 
miah  Plympton,  were  entitled  to  recover  the  amount  paid  by 
them  for  the  bonds  with  interest  less  the  amount  of  interest 
received  thereon.  The  defendant  offered  to  prove  that  about 
the  time  the  prior  mortgage  became  due,  it  took  an  assign- 
ment thereof,  and  subsequently  prepared  a  valid  discharge 
of  the  mortgage,  which  it  brought  into  court  and  tendered  to 
the  plaintiffs.  The  trial  judge  ruled  that  these  facts  were 
not  admissible  in  mitigation  of  damages.  Jeremiah  Plymp- 
ton, having  died  since  the  first  trial,  his  evidence  given 
thereon  was  read,  in  which  he  testified  that  he  was  one  of  the 
plaintiffs;  that  he  had  business  with  the  defendant  prior  to 
February,  1890;  had  no  recollection  of  ever  having  seen  its 
prospectus;  had  purchased  two  bonds,  and  before  purchasing 
had  seen  the  letter  of  February  6th,  and  that  he  was  princi- 
pally induced  to  buy  the  bonds  by  the  statement  of  the  piesi* 
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d«nt  of  the  company.  Plympton  bad  sold  bis  bonds,  and  oa 
the  instraotion  of  the  jadgo  the  jary  returned  a  verdict  in  bis 
favor  for  tbe  sum  of  three  hundred  dollars.  Verdicts  were 
also  returned  in  favor  of  the  other  plaintiffs  severally. 

R.  If.  JforM  A  J.  W.  Keithf  for  the  plaintiffs. 

A.  A.  Siraut  &  E.  L.  Randy  for  the  defendant. 

***  Knowlton,  J.  These  cases  have  once  before  been  con* 
sidered  by  this  court  (see  Nash  v.  Minnesota  Title  etc.  Co,^ 
159  Mass.  437),  and  the  principal  question  then  raised  was 
whether  there  was  any  evidence  of  fraud  on  the  part  of  the 
defendant.  It  was  held  that  the  defendant's  statement  in 
regard  to  the  title,  taken  in  connection  with  the  context  of 
the  letter  and  the  circumstances  under  which  it  was  writ- 
ten, purported  to  be  a  representation  that  the  defendant  had 
examined  the  title  to  the  mortgaged  real  estate,  and  had 
found  it  to  be  perfect.  The  property  was  subject  to  a  prior 
mortgage  of  thirty  thousand  dollars,  as  the  defendant's  offi- 
cers well  knew.  On  this  part  of  the  case  the  only  question 
was  whether  there  was  any  evidence  of  fraud  to  submit  to 
the  jury;  not  whether  there  might  be  explanations  which 
would  relieve  the  defendant  from  the  imputation  against  it 
At  the  last  trial  the  defendant  offered  to  show  that  the  words 
were  not  used  in  the  sense  in  which  they  were  understood  by 
this  court,  and  that  its  officers  acted  honestly,  and  that  there 
was  no  intention  on  their  part  to  state  anything  falsely. 
The  evidence  was  rejected,  and  the  ruling  was,  in  substance, 
that,  in  view  of  tlie  admitted  facts  that  the  defendant's  officer 
knew  of  the  existence  of  the  prior  mortgage,  and  that  this 
letter  was  to  be  used  to  induce  persons  to  buy  the  mortgage 
bonds,  the  representation  was,  as  matter  of  law,  fraudulent. 
The  exception  to  this  ruling  presents  the  question,  *^*  What 
must  be  proved  to  establish  a  charge  of  an  actionable  false 
and  fraudulent  representation?  On  the  precise  question 
now  before  us  the  law  of  England  has  been  finally  settled 
by  the  case  of  Derry  v.  Peek^  14  App.  Gas.  837,  in  which  it 
was  held  unanimously  that  in  an  action  of  deceit  there  can 
be  no  recovery  unless  fraud  is  proved.  In  delivering  the 
principal  opinion,  Lord  Herschell  said:  *'I  think  the  au- 
thorities establish  the  following  propositions:  1.  In  order  to 
sustain  an  action  of  deceit,  there  must  be  proof  of  fraud,  and 
nothing  short  of  that  will  suffice.  2.  Fraud  is  proved  when 
it  is  shown  that  a  false  representation  has  been  made  (I) 
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Icnowingly,  or  (2)  without  belief  iir'its  truth,  or  (8)  reok*^ 
lesslj,  careless  whether  it  be  true  or  false.  Although  I  haye^ 
treated  the  second  and  third  as  distinct  cases,  I  think  the^ 
third  is  .but  an  instance  of  the  second,  for  one  who  makes  a^ 
statement  under  such  circumstances  can  have  no  real  belief 
in  the  truth  of  what  he  states.  To  prevent  a  false  statement 
being  fraudulent,  there  must,  I  think,  always  be  an  honest 
belief  in  its  truth.  And  this  probably  trovers  the  whole 
ground,  for  one  who  knowingly  alleges  that  which  is  false 
has  obviously  no  such  honest  belief.  8.  If  fraud  be  proved, 
the  motive  of  the  person  guilty  of  it  is  immaterial.  It  mat* 
ters  not  that  there  was  no  intention  to  cheat  or  injure  the 
person  to  whom  the  statement  was  made."  In  other  parts 
of  the  opinion,  and  in  the  opinions  of  the  other  law  lords, 
in  the  same  case,  and  in  other  cases  which  have  since  been 
decided,  it  is  made  clear  that  by  the  law  of  England  mere 
ignorance  or  negligence  or  stupidity  on  the  part  of  the  person 
making  the  representations  does  not  constitute  fraud  if  he 
intends  honestly  to  tell  the  truth,  although  his  statements, 
understood  according  to  their  seeming  meaning,  may  be  ever 
so  misleading:  Olasier  v.  RollSy  42  Ch.  Div.  436;  Angus  v. 
Clifford  (1891),  2  Ch.  449;  U  Lievre  v.  Gould  (1893),  1 
Q.  B.  491.  In  this  particular  the  decisions  in  this  common- 
wealth are  of  similar  import:  Tryon  v.  Whitmarsh^  1  Met  1; 
35  Am.  Dec.  839;  Page  v.  Benty  2  Met.  871;  Pearson  v.  Hnwe^ 
1  Alien,  207;  King  v.  Eagle  Mills,  10  Allen,  548;  Hartford 
Live  Stock  Ins.  Oo,y.  Matthews,  102  Mass.  221;  FisJier  v.  Mel- 
ten,  103  Mass.  503;  Chatham  Furnace  Co.  v.  Moffait,  147  Mass. 
403;  9  Am.  St.  Rep.  727;  Hoist  v.  StewaH,  154  Mass.  445. 
See,  also,  Page  v.  Parker,  40  N.  H.  47;  Hammatt  v.  Emerson^ 
27  Me.  308;  46  Am.  Dec.  698;  Marsh  v.  »»•  Falker,  40  N.  Y. 
562;  Chester  v.  Comstock,  40  N.  Y.  575,  note;  Cowley  v.  SmytJ^ 
46  N.  J.  L.  380;  50  Am.  Rep.  432. 

There  is  a  good  reason  for  this  rule.  The  general  test  to 
determine  whether  there  is  a  liability  in  an  action  of  tort  is 
the  question  whether  the  defendant  has  by  aot  or  omission 
disregarded  his  duty.  In  applying  this  test,  it  is  always 
necessary  first  to  inquire  what  the  defendant's  duty  is*  In  an 
action  of  deceit  the  defendant  is  ordinarily  sued  as  one  whose 
only  relation  to  the  transaction  was  that  of  a  gratuitous  in- 
former, who  had  no  interest  in  the  subject  to  which  the  rep- 
resentations related.  On  the  necessary  allegations  of  the 
declaration  he  may  be  assumed  to  have  answered  inquiries 
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put  by  a  stranger,  or  to  have  volunteered  statements  out  of 

apparent  friendship.  Under  such  circumstances,  although 
he  thinks  that  his  statements  will  be  acted  upon  by  the  in* 
quirer,  he  has  no  higher  duty  than  to  answer  honestly  and 
in  good  faith.  If  one  makes  a  statement  for  a  consideratioir 
as  a  part  of  a  contract,  it  is  his  duty  to  be  accurate,  and  igno»^ 
ranee  or  mistake  will  not  relieve  him  from  the  consequences 
of  an  error.  In  seeking  a  remedy  from  him  for  a  mistake  so- 
made,  the  plaintiff  in  his  declaration  states  his  relation  to 
the  transaction,  and  sues  in  contract.  But  one  who  merely 
answers  the  inquiries  of  a  stranger,  or  courteously  volunteers 
information  in  a  matter  which  does  not  concern  him,  is  in  a 
position  analogous  to  that  of  a  gratuitous  bailee  of  property^ 
from  whom  a  less  degree  of  care  is  required  than  from  a 
bailee  for  hire.  He  must  not  intentionally  mislead;  but  if 
be  answers  honestly  to  the  best  of  his  ability  he  does  hisr 
whole  duty.  If  he  is  an  ignorant,  stupid  man,  and  on  that 
account  the  inquirer  is  led  astray,  it  is  not  his  fault,  but  the- 
fault  or  misfortune  of  the  person  who  relies  upon  him.  It 
would  be  unjust  to  visit  upon  him  the  consequences  of  h\B 
ignorance  in  a  matter  in  which  he  had  no  interest. 

If  he  happens  to  have  an  interest  in  the  subject  to  whicb 
his  representations  relate,  it  is  a  matter  of  which  the  law^ 
takes  no  cognizance  in  an  action  of  deceit.  It  is  not  neces- 
liary  to  allege  or  prove  it;  and  proof  of  it  does  not  affect  the 
rights  of  the  parties,  unless  the  proof  goes  fur  enough  to 
create  a  liability  of  another  kind. 

Of  course  one  will  be  presumed  to  have  intended  bis  Ian- 
guage  '^^^  to  be  understood  according  to  its  usual  mean* 
ing,  and  in  ordinary  cases,  in  the  absence  of  a  reasonable^ 
explanation  of  his  mistake,  his  testimony  that  he  meant 
something  different  from  what  he  said  will  have  but  little,  if 
any,  weight.  But  inasmuch  as  the  question  involved  is  what 
was  his  state  of  mind,  and  his  actual  intent  as  distinguished 
from  his  apparent  intent,  he  is  entitled  to  explain  his  lan- 
guage as  best  he  can,  if  it  is  susceptible  of  explanation,  and 
to  testify  what  was  in  his  mind  in  reference  to  the  subject  U> 
which  the  alleged  fraud  relates.  In  this  respect  his  expres* 
sions,  whether  spoken  or  written,  are  not  dealt  with  in  the 
tome  way  as  when  the  question  is  what  contract  has  been 
made  between  two  persons  who  were  mutually  relying  upod 
the*  language  used  in  their  agreement:  Hazard  v.  Loving^  10- 
Gush.-267;'  Thxicher  j.Phinney,  7  Allen,  146j  Brovn  ^.Ma^ 
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nehusetU  Tide  In$.  Co.,  151  Maw.  127;  Snow  ▼.  PaiiM,  114 
Mass.  620,  526;  Edwardi  ▼.  Currier,  48  Me.  474;  Narris  ▼. 
MorriU,  40  N.  H.  395,  401;  Giffard  v.  2%oma»,  62  Vt.  84,  85; 
Seymour  v.  WiUon,  14  N.  Y.  667;  Thureton  ▼.  OonieK,  88  N.  Y. 
281;  Phelpe  v.  George's  Creek  etc.  R  R.  Co.,  60  Md.  536;  Berkey 
T.  /udd,  22  Minn.  287. 

In  the  present  case  we  need  not  determine  whether  the  ex- 
cluded evidence  on  this  subject  was  very  important  It  is 
obvious  that,  if  the  defendant's  officers  knew  that  their  state* 
ment  in  regard  to  the  title  was  false  in  the  sense  in  which 
they  supposed  it  would  generally  be  understood,  it  is  imma- 
terial whether  or  not  they  had  a  purpose  to  do  injury  or  cause 
loss  to  anybody  who  might  rely  upon  it.  It  is  enough  to 
furnish  the  foundation  for  a  liability,  if  they  used  language 
in  regard  to  the  title  which  they  intended  should  be  under- 
stood as  a  representation  that  the  title  was  perfect  when  they 
knew  it  was  not  perfect:  Forbee  v.  Howe,  102  Mass.  427;  8  Am. 
Rep.  476;  Noah  v.  Minnesota  Title  etc.  Trust  Co.,  169  Mass.  437; 
•Comnvonwealth  ¥•  Coe,  116  Mass.  481;  Spaulding  v.  Knight, 
116  Mass.  148.  But  a  majority  of  the  court  are  of  opinion 
that  it  was  competent  for  them  to  testify  what  their  under- 
«tanding  was  in  regard  to  the  meaning  of  the  representation, 
4knd  that  the  presiding  justice  gave  too  broad  an  interpreta* 
tion  to  our  former  decision  in  the  case. 

The  next  exception  relates  to  the  rule  of  damages.  The 
presiding  ^^  justice  ruled  that,  on  a  rescission  of  the  con- 
tract for  fraud,  the  plaintiffs  could  recover  back  from  this  de- 
fendant the  whole  consideration  paid  for  the  bonds.  That  is 
the  rule  where  the  suit  is  between  the  original  contracting 
parties.  The  reason  of  the  rule  is  that  on  a  rescission  of  a 
•contract  the  contract  is  avoided  ab  initio,  and  the  rights  of 
the  parties  in  reference  to  the  subject  matter  of  it  are  as  if 
no  contract  had  ever  been  made:  MUliken  ▼•  Thomdike,  103 
Mass.  882;  Bassett  v.  Brown,  106  Mass.  661;  Nealon  v.  Henry^ 
131  Mass.  163;  Ballou  v.  Billings,  186  Mass.  307,  309;  Snow 
T.  Alley,  144  Mass.  546;  59  Am.  Rep.  119.  But  the  defend- 
sat  in  this  case  is  a  stranger  to  the  consideration,  and  his 
relation  to  the  contracting  parties  is  not  such  as  to  make  this 
reason  applicable.  The  rule  of  damages  in  an  action  against 
A  tort-feasor  is  that  the  plaintiff  shall  recover  an  amount  com* 
snensurate  with  the  wrong  done  him.  In  a  suit  for  a  fraud 
in  a  sale  of  personal  property,  the  measure  of  damages  in 
<x>mmon  cases  is  the  difference  between  the  actual  value  of 
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the  goods  and  their  value  aa  it  would  have  been  if  the  repre- 
'Bentation  had  been  true.  This  will  ordinarily  make  good 
the  loss  of  the  defrauded  party:  Morse  v.  Hutchins,  102  Mass. 
489;  Page  v.  Parker,  43  N.  H.  863;  80  Am.  Dec.  172;  NoHh^ 
rop  V.  Hill,  57  N.  Y.  351,  357;  15  Am.  Rep.  501.  That  is  the 
general  rule  in  cases  like  the  present,  and  the  important 
<juestion  before  us  is,  whether  there  is  anything  in  the  facts 
-disclosed  that  warrants  the  application  of  a  different  rule. 

It  is  clear  that  mere  fraud  of  a  third  party  which  induces 
the  purchase  of  goods  will  not  give  the  purchaser  a  right  to 
rescind  the  contract.    If  the  seller  is  not  a  party  to  the  fraud, 
the   contract   must  stand:  Root  v.   Bancroft^  8  Gray,  619; 
White  V.  Gravis,  107  Mass.  325;  9  Am.  Rep.  38;  Martin  y. 
Campbell,  120  Mass.  126;  Fort  Dearborn  Nat.  Bank  v.  Carter^ 
152  Mass.  34,  38;  Pulsford  v.  Richards,  17   Beav.  87,  95; 
Masters  v.  Ibberson,  8  Com.  B.  100.    It  is  clear,  therefore,  in 
fluch  a  case,  that  the  injured  party  can  recover  damages  for 
the  injury  only  under  the  common  rule.    Looking  then  only 
at  the  relations  of  the  partiee  to  this  suit  to  each  other,  with- 
out regard  to  the  conduct  of  the  seller  of  the  bonds,  it  will 
be  conceded  that  there  is  no  right  of  rescission,  and  no 
right  to  recover  back  the  consideration.    If  we  assume,  as 
we  well  may  on  the  facts  of  this  case,  that  the  seller  was  a 
party  to  the  fraud  and  knowingly  received  the  benefit  of  it, 
there  is  a  '^^  right  of  rescission  and  a  right  to  recover  back 
the  consideration  in  favor  of  the  plaintiff  as  against  him. 
But  that  right  grows  out  of  the  conduct  of  the  seller  of  the 
bonds  in  practicing  the  fraud,  and  it  does  not  bring  the  de- 
fendant corporation  into  any  relation  to  the  consideration, 
nor  make  it  a  party  to  the  contract,  nor  create  any  new  rights 
in  favor  of  the  plaintiff  against  it:   Wyeth  v.  Morris,  13  Hun, 
338;  Marston  v.  Singapore  Rattan  Co.,  163  Mass.  296.     As  a 
preliminary  to  the  right  to  sue  for  the  consideration,  there 
must  be  a  return  or  a  tender  of  return  of  the  property  that  will 
put  the  other  party  in  statu  qtbo.    The  plaintiff,  having  made 
a  tender  of  the  bonds  to  Davis,  the  seller  of  them,  who  refused 
to  receive  them,  made  a  similar  tender  to  the  defendant. 
There  is  a  manifest  inconsistency  between  an  attempt  to 
get  back  the  consideration  from  Davis  on  the  ground  that 
the  property  in  the  bonds  was  returned  to  him  by  reason 
of  the  rescission,  and  an  attempt  to  turn  over  the  property 
to  the  defendant  without  the  consent  of  Davis,  and  thereby 
to  make  it  accountable  for  the  money  originally  paid  to  Davis* 
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In  rescinding  a  contract  and  in  enforcing  rights  growing 
out  of  such  rescission,  one  would  expect  to  look  only  to  the 
ether  party  to  the  contract.  The  nature  and  effect  of  re- 
scission are  such  that  they  can  have  no  consequences  as 
against  the  other  party  to  the  contract.  The  only  injury 
which  the  law  recognizes  as  done  to  the  plaintiff  by  the  de- 
fendant in  this  case  was  by  a  false  representation  that  the 
title  to  the  property  was  perfect.  Whatever  the  plaintiffs 
may  have  suffered  from  other  causes,  their  loss  from  this 
cause  will  be  made  up  to  them  if  the  defendant  pays  the  dif* 
ference  between  the  value  of  the  bonds  as  they  were  and 
their  value  as  they  would  have  been  if  the  title  had  been 
perfect  We  do  not  think  the  plaintiffs'  rescission  of  the  con- 
tract on  account  of  the  fraud  defeats  their  right  to  recover 
these  damages  from  a  third  party,  so  long  as  they  have  failed 
to  obtain  satisfaction  for  their  injury,  either  by  a  restoration 
or  recovery  of  the  consideration,  or  otherwise. 

The  only  case  relied  on  by  the  plaintiffs  in  support  of  a 
different  rule  of  damages  is  Hedden  v,  Oriffin,  186  Mass.  229; 
49  Am.  Rep.  25.  On  a  hasty  reading  of  that  case  it  might 
seem  to  be  an  authority  in  favor  of  the  plaintiffs'  contetition 
on  this  point,  but  a  more  careful  examination  will  show  that 
it  is  not  No  such  question  as  ^®'  that  now  before  us  was 
raised  or  considered  in  that  case.  The  question  was  whether 
the  plaintiff,  who  had  been  induced  by  the  fraud  of  an  agent 
of  a  life  insurance  company  to  take  out  a  policy  of  life  insur- 
ance, could,  on  discovering  the  fraud  six  months  afterward, 
rescind  the  contract,  return  his  policy,  and  recover  back  the 
premium  paid.  He  had  enjoyed  protection  for  six  months 
under  a  policy  which  the  company  could  not  avoid,  and  if  he 
had  deceased  before  discovering  the  fraud  his  administrator 
might  have  collected  from  the  company  the  sum  of  ten  thou- 
sand dollars;  but  it  was  held  that  he  was  not  thereby  pre- 
cluded from  rescinding  the  contract  and  recovering  back  the 
consideration,  less  the  value,  if  any,  of  the  insurance  which 
,  he  had  received  under  the  contract.  It  was  intimated  in  the 
opinion,  although  not  decided,  that  he  could  recover  back  the 
whole  consideration,  without  any  deduction  for  the  protection 
which  he  had  before  rescinding  the  contract.  The  transac- 
tion was  not  a  sale  of  goods,  but  a  contract  for  the  most  part 
executory.  So  far  as  the  contract  was  still  executory  at  the 
time  of  the  discovery  of  the  fraud,  he  plainly  should  have  a 
right  to  rescind:  See  Fisher  v.  Metropolitan  In$,  Co.^  160  Mass. 


JanOi  1895.]    Nabh  v.  Minnesota  Title  Ins.  &  T.  Ca 

« 

886;  39  Am.  St.  Rep.  495;  162  Mass.  236.  What  the  rnk 
livould  be  if  such  a  policy  remained  in  force  a  much  longer 
time  before  discovery  of  the  fraud  was  not  stated,  but  urn 
question  was  made  in  the  case  in  regard  to  the  right  to  to- 
cover  of  the  agent  who  committed  the  fraud  to  the  same  extent 
as  if  the  suit  had  been  against  the  principal.  Under  the  facte 
of  that  case,  such  a  question  could  not  successfully  have  beea 
raised  by  the  defendant.  The  money  which  was  obtained  bj 
the  fraud  was  paid  into  his  hands  by  the  plaintiff.  On  a  re- 
scission of  the  contract,  the  contract  was  annihilated,  and 
after  a  demand  the  guilty  agent  could  not  justify  under  ii 
either  his  payment  of  the  money  to  his  principal  or  a  longer 
detention  of  it  by  himself.  Plainly,  the  plaintiff  was  entitled 
to  recover  back  from  him  the  money  which  was  paid  into  hii 
bands  less  the  deduction,  if  any,  which  ought  to  be  made  for 
the  insurance  which  the  plaintiff  had  before  discovering  the 
fraud. 

The  defendant  contends  that  it  should  have  been  permitted 
to  show,  in  mitigation  of  damages,  that  it  had  procured  am 
assignment  of  the  mortgage,  and  that  it  tendered  a  discharge 
of  it  to  the  plaintiffs  at  the  trial;  but  we  are  of  opinion  that 
the  ruling  •**  on  this  point  was  correct.  The  defendant  may 
hold  and  use  its  mortgage  in  any  lawful  way,  but  the  plaTn*> 
tiffs  ought  not  to  be  compelled  to  receive  the  discharge  of  it 
in  mitigation  of  their  damages  after  the  expiration  of  so  long 
a  time.  If  the  mortgage  were  discharged,  it  would  not,  at 
matter  of  law,  limit  their  recovery  to  nominal  damages.  IF 
there  had  been  no  encumbrance,  they  might  long  ago  have 
sold  the  bonds  on  better  terms  than  can  be  obtained  now. 
Moreover,  the  commission  of  the  fraud,  if  fraud  is  proved,  was 
a  willful  wrong,  and  the  case  is  analogous  to  a  willful  con- 
version of  property,  and  an  offer  to  return  it  in  mitigatiou  of 
damages  after  its  condition  has  changed  and  its  value  has 
depreciated:  Stickney  v.  AUen,  10  Gray,  352;  DahUi  v.  Booker^ 
140  Mass.  308,  810;  54  Am.  Rep.  465;  Bigelow  Co.  v.  Heintze. 
53  N.  J.  L.  69;  Yale  v.  Saunders,  16  Vt.  243;  Rutland  etc.  R  R. 
Co.  ▼.  Middlebury  Bank,  32  Vt.  639.  Practically,  it  might  ba 
difficult  in  this  case  to  measure  the  amount  that  should  bs 
allowed  now  on  account  of  a  discharge  of  the  mortgage  ia 
mitigation  of  damages,  and  we  are  of  opinion  that  we  ought 
not  to  compel  the  plaintiffs  to  accept  the  tender,  or  to  maka 
an  allowance  in  the  assessment  of  damages  as  if  they  had 
accepted  it. ' 
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The  evidence  of  J.  Plympton  was  rightly  received.  The 
dfeclaration  in  his  case  is  sufficient  to  justify  a  recovery  of 
damages  on  the  theory  on  which  his  case  was  presented  to 
the  •*•  jury.  If  everything  alleged  in  regard  to  rescission 
IB  stricken  out,  enough  remains  upon  which  to  found  the 
rerdict.  The  letter  of  September  8,  1890,  from  Barnes  to 
James  M.  Keith  was  competent.  It  was  not  only  a  statement 
that  Davis  said  he  sold  bonds  through  Keith,  hut  it  was  an 
assumption  that  what  he  said  was  true.  It  implied  that  the 
information  had  been  communicated  in  such  a  way,  and  un- 
der such  circumstances,  as  to  be  trustworthy,  and  as  against 
the  defendant  it  was  in  the  nature  of  an  admission  that  the 
■ale  had  been  made  as  Davis  said  it  had. 

We  think  that  there  is  no  occasion  to  consider  more  par- 
ticularly the  questions  argued  by  the  defendant.  Such  of 
them  as  ^*  are  not  covered  by  what  we  have  already  said 
will  not  be  likely  to  arise  at  another  trial. 

Exceptions  sustained. 

Holmes,  J.  I  am  unable  to  agree  with  the  decision  reached 
by  a  majority  of  the  court  on  the  first  point  discussed  by 
them.  I  will  not,  in  this  place,  go  into  any  extended  discus* 
lion  of  general  principles.  If  I  were  making  the  law,  I 
•hoQld  not  hold  a  man  answerable  for  representations  made 
in  the  common  affairs  of  life  without  bad  faith  in  some  sense, 
if  no  consideration  was  given  for  them,  although  it  would  be 
kard  to  reconcile  even  that  proposition  with  some  of  our  cases* 
But  the  proposition,  even  if  accepted,  seems  to  me  not  to  ap- 
ply to  this  case.  The  proper  meaning  of  the  words  used  by 
the  defendant  has  been  settled  by  this  court  already:  Naah 
T.  Minnesota  Title  Ins.  dt  Trust  Co.,  159  Mass.  437.  The  rep- 
resentation was  not  made  in  casual  talk,  but  in  a  business 
natter,  for  the  very  purpose  of  inducing  others  to  lay  out 
their  money  on  the  faith  of  it.  When  a  man  makes  such  a 
representation,  he  knows  that  others  will  understand  his 
words  according  to  their  usual  and  proper  meaning,  and  not 
by  the  accident  of  what  he  happens  to  have  in  his  head,  and 
it  seems  to  me  one  of  the  first  principles  of  social  intercourse 
that  he  is  bound  at  his  peril  to  know  what  that  meaning  is. 
In  this  respect  it  seems  to  me  that  there  is  no  difference  be- 
tween the  law  of  fraud  and  that  of  other  torts,  or  of  contract 
or  estoppel.  If  the  language  of  fiction  be  preferred,  a  man  is 
conclusively  presumed  in  all  parts  of  the  law  to  contemplate 
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the  natural  consequences  of  his  act,  as  well  in  the  conduct  of 
others  as  in  mechanical  results.  I  can  see  no  difference  ia 
principle  between  an  invitation  by  words  and  an  inyitation 
by  other  acts,  such  as  opening  the  gates  of  a  railroad  crossing 
{Brow  V.  Boston  etc.  R.  R.  Co.^  157  Mass.  399),  or  an  inten- 
tional gesture,  having  ns  its  manifest  consequence,  according 
to  common  experience,  a  start  and  a  fall  on  the  part  of  the 
person  toward  whom  it  is  directed,  in  eitlier  of  which  cases 
I  suppose  no  one  would  say  that  a  defendant  could  get  off  bj 
proving  that  he  did  not  anticipate  the  natural  interpretatiosi 
of  the  sign.  Of  course,  if  the  words  used  are  technical  or 
have  a  peculiar  uieaning  in  the  place  where  they  were  used, 
this  can  be  shown;  if,  by  the  context,  or  the  subject  matter, 
or  the  circumstances,  the  customary  meaning  of  the  words  ii 
modified,  this  can  *®^  be  shown  by  proof  of  the  circum- 
stances, the  subject  matter,  and  the  context;  but  when  none 
of  these  things  appears,  a  defendant  cannot  be  heard  to  say 
that,  for  some  undisclosed  reason  he  had  in  his  mind,  and 
intended  to  express  by  the  words,  something  different  front 
what  the  words  appear  to  mean,  and  were  understood  by  th# 
plaintiff  to  mean,  and  are  interpreted  by  the  court  to  mean, 
whether  the  action  be  in  tort  or  contract. 

Neither,  in  my  opinion,  are  there  any  peculiar  safeguards 
setup  about  the  action  for  deceit.  That  action  was  given  by 
the  common  law  for  any  false  statement  of  present  facts  of 
which  the  defendant  took  the  risk,  and  which  was  followed 
by  damage.  He  might  take  tlie  risk  at  different  points  in 
different  cases.  A  false  warrantv  used  to  be  laid  as  a  deceit 
in  tort  for  a  false  and  fraudulent  representation:  Clift  on 
Entries,  932,  pi.  40;  Liber  Placitandi,  40,  pi.  54,  55;  Year 
Book,  11  Edw.  IV.,  pi.  10.  So  even  an  implied  warranty: 
Brown  v.  Edgington,  2  Man.  &  G.  279;  Year  Book,  11 
Edw.  IV.,  6  b;  Keilways'  English  Reports,  91,  pL  16.  Yet  it 
was  not  necessary  to  lay  the  scienter,  or,  if  you  laid  it,  to 
prove  it,  for  the  plain  reason,  as  Shaw,  C.  J.,  puts  it,  in  sub- 
stance, that  the  defendant  is  answerable  for  the  facts,  how- 
ever honest  he  may  have  been:  Norton  v.  Doherty^  3  Gray^ 
372,  373;  63  Am.  Dec.  758;  Schxmhardt  v.  Aliens,  1  Wall.  359^ 
368;  Williamson  v.  Allison^  2  East,  446;  Oresham  v.  Postan,  S 
Car.  A  P.  540;  Denison  v.  Ralphson,  1  Vent.  365,  366.  In 
the  last  century  an  alternative  form  in  assumpsit  was  intro- 
duced {SttMrt  V.  Wilkinsj  1  Doug.  18,  21,  Lawrence,  J.,  an4 
WUliainsan  v.  Allison^  2  East,  446,  451),  and  it  may  be  thai 
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we  should  require  the  warranty  to  be  alleged,  which  has 
the  adyantage  of  telling  the  defendant  more  exactly  what  the 
k  against  him:  Cooper  v.  Landon^  102  Mass.  68.  Bui 
is  no  doubt  about  the  common  law.  I  am  of  opinion, 
as  I  have  stated,  that  in  a  case  like  the  present  a  man  takes 
Ibe  risk  of  the  interpretation  of  his  words  as  it  may  after- 
van!  be  settled  by  the  court 

I  am  authorized  to  say  that  the  chief  justice  agrees  with 
die  foregoing  dissent  

Dakaoks  Suftbrkd  bt  One  Pjbrson  from  Misbspressntatiohs  oi 
M^wiwoL,  WHSM  Bbcovbrable. — This  qaestion  is  fully  discussed  in  the 
oUiided  notes  to  WeUs  ▼.  Cook,  88  Am.  Deo.  442-444,  and  ZabritkU  ▼. 
S4  Am.  Dea  559,  and  CoUnll  r.  Krum,  18  Am.  St  Rep.  '655.  An 
lies  against  a  third  person  for  false  affirmations  to  the  purchaser  of 
ftoperty  respecting  its  value  and  the  price  paid  for  it  by  the  vendor,  accom- 
fanied  by  promises  to  aid  the  purchaser  in  getting  it  at  that  prioe  where 
tbe  party  making  them  knows  them  to  be  false,  and  the  purchaser  confiding 
therein  purchases  the  property  at  a  price  beyond  its  real  value:  Medbury  T. 
WaUm,  6  Met.  246;  39  Am.  Dec.  726,  and  especially  note. 

MiSRBPRESBNTATIONS — ^FrAUD — ^NbOKSSITT  FOR  ACOURATB  KnOWLBDOS.-* 

Whether  representations  are  made  innocently  or  knowingly  they  operate 
•faully  as  a  fraud  upon  a  party  who  relies  upon  them,  provided  they  are 
Uw  and  made  unqualifiedly  as  of  the  party's  own  knowledge:  BuUiU  v. 
Fixwimr^  42  Minn.  8;  18  Am.  St  Rep.  485,  and  note;  Oould  v.  York  Comniy 
eft;  Am»  Co.,  47  Me.  403;  74  Am.  Dec.  494,  and  note;  Tyson  v.  Pastmore,  2 
Vk  St.  122;  44  Am.  Dec.  181,  and  note.  An  affirmation  of  ^  hat  one  does 
■ol  know  or  believe  to  be  true  is  equally  as  unjustifiable  as  the  affirmation 
«f  what  is  known  to  be  positively  false:  Jtetan  v.  Toulmin,  9  Ala.  662,  44  Am. 
Am^  448,  and  note.  The  ground  of  liability  in  actions  of  fraud  and  deceit 
ibat  renders  the  defendant  amenable  to  an  action  in  tort  rests  upon  the 
affirmation  of  some  existing  fact  the  party  making  it  knows  or  has  good 
to  know  is  false:  People  v.  Healy,  128  111.  9;  15  Am.  St  Rap.  90. 
the  extended  note  to  CoUriil  v.  Krum,  18  AnL  St  Rep.  559. 

Fraud.— Damaobs  are  entitled  to  be  recovered  in  an  action  for  fraud 
|uate  to  the  injury  sustained,  as  a  general  rule,  if  the  plaintiff  sncceedi 
CmuijpbeU  v.  HiUman,  15  B.  Mon.  508;  61  Am.  Dec  195,  and  note.    See^ 
the  extended  note  to  OoUrUl  T.  Krum,  18  Am.  St  Rep.  K2, 
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Pbteib  v.  Badbnooh. 

[102  MiCHieAN,  46.] 

A  Trubtxb  cahnot  But  up  a  Debt  or  Enoumbrakgs  for  wbloli  a  inul 
estate  ia  answerable  for  less  than  is  actually  due  thereon,  and  make  a 
profit  for  himself.  Such  purchase  inn  res  for  the  benefit  of  the  tmal 
estate,  and  the  cestui  que  trust  is  entitled  to  the  advantage  of  the  pur- 
chase. 

Rbs  Judioata.  —  Am  Bquitablb  DsFsysB  not  Plkadbd  in  an  action  at 
law  does  not  become  res  judicata.  Hence,  a  defendant  sued  on  a  prom* 
issory  note  and  submitting  to  the  recovery  of  judgment  thereon  is  not 
precluded  from  maintaining  a  bill  in  equity  on  the  theory  that  the  note 
was  purchased  by  his  trustee  out  of  trust  funds  at  a  discount,  but  in  the 
name  of  the  judgment  creditor,  and  a  court  of  equity  may  restrain  the 
enforcement  of  the  judgment,  and  compel  the  holder  to  accept  payment 
out  of  the  trust  funds,  and  limit  the  amount  to  be  paid  to  the  tarn  aotOf* 
ally  paid  out  by  the  trustee. 

Bunker  it  Carpenter^  for  the  complainant. 
Sessions  &  BassetL  for  the  defendants. 

*•  McGbath,  C.  J.  This  is  a  branch  of  the  Petrie-Torrent 
titigation:  88  Mich.  43;  100  Mich.  117. 

Complainant's  bill  alleges  that  on  October  4,  1890,  Petrie 
Ij^ave  to  one  Marshall,  of  Chicago,  his  note  for  two  thousand 
four  hundred  and  fifty  dollars;  that  about  January  16,  1892, 
Torrent  purchased  the  note  from  the  payee  through  one 
Heglade,  of  Chicago,  for  thirteen  hundred  and  seventy-five 
dollars;  that  Torrent  then  put  the  note  in  the  bands  of 
defendant  Badenoch,  in  order  that  judgment  might  be  had 
for  the  full  value  of  the  note;  that  Badenoch  brought  suit 
4m  the  note  and  garnished  Torrent;  that  on  January  19, 
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1893,  Badenoch  recovered  judgment  on  the  note  in  the  ou> 
cuit  court  for  the  county  of  Muskegon   for  two  thousand 
eight  hundred  and  forty-three  dollars  and  two  cents;  that 
Badenoch  was  not  the  owner  of  the  note  at  the  time  suit 
thereon  was  brought,  is  not  now  the  owner  thereof,  nor  is  he 
the  owner  of  the  judgment  thereon,  or  any  part  thereof;  that, 
at  the  time  of  the  purchase  of  said  note,  Torrent  was,  and 
ever  since  has  been,  complainant's  trustee,  and  at  the  time  of 
the  purchase  of  the  note  said  Torrent  had  in  his  hands,  as 
such  trustee,  upwards  of  *^  eighty-five  thousand  dollars  of 
complainant's  money;  that  the  defendant  Torrent  purchased 
said  note,  and  caused  suit  to  be  brought  thereon  in  the  name 
of  Badenoch,  for  the  purpose  of  taking  an  unfair,  unauthor- 
ized, inequitable,  and  fraudulent  advantage  of  Petrie,  and 
of  making  a  profit  out  of  his  fiduciary  relation  by  buying 
said  note  at  a  discount,  and  by  seeking  by  indirect  means, 
fully  set  forth  in  the  bill  of  complaint,  to  enforce  a  claim 
against  Petrie,  not  at  what  he  paid  for  said  claim,  but  at  the 
face  value  of  the  note;  and  that  the  defendant  Badenoch  was 
the  plaintiff  in  said  cause  for  no  other  purpose,  and  that 
said  suit  was  prosecuted  for  no  other  purpose,  than  to  give, 
by  said  indirect  means,  to  the  defendant  Torrent  an  unfair, 
unauthorized,  inequitable,  and  fraudulent  advantage  of  Pet* 
rie.     The  bill  further  alleges  Petrie's  willingness  to  pay  to 
Torrent  and  to  allow  in  the  accounting  whatever  Torrent 
paid  for  the  note,  together  with  interest  thereon  from  the  time 
of  its  purchase. 

Complainant  prays  that  said  note  and  judgment  may  be 
declared  to  be  the  property  of  Torrent,  and  that  the  bringing 
of  said  suit  and  the  obtaining  of  judgment  therein  may  be 
declared  and  decreed  to  be  in  fraud  of  the  rights  of  the  .com- 
plainant, and  that  the  defendant  Torrent  may  be  compelled 
to  satisfy  said  note  and  judgment  out  of  the  moneys  in  his 
hands  belonging  to  complainant,  at  what  he  paid  for  said 
note,  together  with  interest  thereon  from  the  time  of  said 
payment,  and  that  all  proceedings  in  the  suit  at  law  and  in 
the  garnishment  suit  be  permanently  stayed.  The  bill  filed 
by  complainant  against  Torrent  in  the  case  reported  as  afore- 
said, and  the  decree  therein,  are  referred  to  and  made  a  part 
of  the  bill  in  the  present  case. 

Defendants  demurred  to  the  bill,  the  demurrers  were  ovejy 
ruled,  and  defendants  appeal. 

It  is  well  settled  that  a  trustee  cannot  use  the  trust  prop* 
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erty,  nor  his  relatiop  to  it,  for  his  own  personal  ^  adyantage* 
He  cannot  buy  up  a  debt  or  an  encumbrance  for  which  the 
trust  estate  is  liable  for  less  than  is  actually  due  thereon,  and 
make  a  profit  to  himself,  but  such  purchase  inures  for  the 
benefit  of  the  trust  estate,  and  the  cestui  que  trust  shall  have 
all  the  advantage  of  such  purchase:  Perry  on  Trusts,  sec. 
428;  Lewin  on  Trusts,  276.  He  should  take  no  advantage 
of  his  position  to  receive  personal  gain  from  the  trust  prop* 
erty,  his  duty  being  to  protect  it,  and  that,  too,  without  hav* 
ing  an  adverse  interest:  ParshalVs  Appeal^  65  Pa.  St.  233;. 
Sloo  V.  LaWy  3  Blatchf.  459.  He  cannot  buy  up  debts  against 
or  incumbrances  upon  the  estate  at  a  discount  without  ao- 
counting  to  the  estate,  or  the  party  having  the  beneficial  in* 
terest  therein,  for  the  full  benefit:  King  v.  Ctw/iman,  41  111. 
81;  89  Am.  Dec.  366;  Slade  v.  Van  Vechten,  11  Paige,  21; 
Schoonmaker  v.  Van  Wyck,  81  Barb.  457;  Barksdale  y,  Finney y. 
14  Gratt.  338. 

While  conceding  the  rule,  counsel  for  defendants  would 
make  its  applicability  depend  upon  the  extent  of  the  trust. 
It  is,  however,  the  particular  estate  which  is  held  in  trust 
that  is  here' sought  to  be  afiected.  The  note  was  purchased 
and  placed  in  the  hands  of  a  third  person,  in  order  to  reach 
by  garnishment  the  money  or  estate  held  in  trust,  and  ofi'set 
the  amount  against  a  claim  therefor.  Is  it  not  evident  that 
the  very  relation  which  the  rule  says  shall  not  be  used  for 
personal  advantage  inspired  the  purchase?  The  rule  is  based 
upon  the  obligation  resting  upon  the  trustee  to  protect  the 
trust  estate,  and  the  possibility  of  adverse  or  conflicting  in- 
terest. The  only  note  in  question  was  given  pending  a  con- 
troversy, not  yet  ended,  over  this  very  trust  fund,  in  which 
it  is  strenuously  urged  that  large  sums  of  money  are  being 
wrongfully  withheld.  It  is  by  no  means  clear  but  that  ii> 
such  case  the  purchase  should  be  treated  as  having  been 
made  with  the  trust  funds.  Procrastination  may  be  mad& 
profitable  if  the  obligations  ^*  of  the  cestui  que  trust,  the 
issue  of  which  may  have  been  made  necessary  by  the  very 
delay  or  withholding,  may  be  purchased  at  a  large  discount, 
and  then  offset  at  their  face  value  against  the  sum  due. 

It  ii  urged,  however,  that  the  question  may  be  disposed  of 
in  the  principal  suit  upon  the  accounting;  but  defendant 
Badenoch  is  a  necessary  party  in  a  proceeding  to  obtain  the- 
relief  here  prayed. 

It  is  also  insisted  that  the  matter  involved  in  this  luit  ha» 
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been  determined  by  the  suit  at  law,  and  is  res  judicata;  but 
the  defense  here  sought  to  be  established  was  not  available 
in  the  suit  at  law.  The  matters  involved,  to  wit,  the  conduct 
x>f  the  trustee,  and  his  dealings  with  the  trust  estate  and  in  his 
relation  as  trustee,  are  peculiarly  within  the  jurisdiction  of  a 
•court  of  equity. 

The  decree  overruling  the  demurrers  is  aflSrmed,  with  costs 
io  complainant. 

LoNQ,  Grant,  and  Hooker,  JJ.,  concurred. 

Montgomery,  J.,  did  not  sit. 


Trusts— TBUSTBBs^ErFier  or  Purchase  of  Advbrsb  Intbbist  st.^ 
A  trustee  who  gets  an  advantage  by  being  in  possession  and  purchases  an 
^outstanding  title  or  encnmbrance  cannot  use  it  for  his  own  benefit^  bul 
must  be  considered  as  holding  it  in  trust  for  him  under  whose  title  he  en- 
tered: Mmgan  v.  BooM^  4  T.  B.  Mon.  291;  16  Am.  Deo.  153;  Green  r.  Wh^ 
ter,  1  Johns.  Ch.  27;  7  Am.  Dec.  475;  MorriBon  ▼.  Caldwell,  5  T.  B.  Mon, 
426;  17  Am.  Deo.  84;  Wiawall  y.  Stewart,  32  Ala.  4ZZ;  70  Am.  Dec.  649* 
and  note;  McClanahan  r.  Henderson,  2  A.  K.  Marsh.  388;  12  Am.  Dec.  412. 
A  trustee  is  bound  to  fidelity  in  the  interests  of  his  trust,  and  will  not  be 
permitted  to  make  profit  by  the  relationship:  ChorpenningU  Appeal,  32  Pil 
St.  315;  72  Am.  Dec.  789,  and  note;  Miller  ▼.  Davidton,  3  Giltn.  618;  44  Am. 
Deo.  715,  and  note.  See,  further,  the  note  to  Commercial  etc.  Auur,  Co,  r. 
Seammw,  9  Am.  St.  B«p.  620. 

Bes  Jcjdicata^Whithsb  Judgment  at  Law  Bars  Suit  ih  Equitt. 
The  rule  that  matters  which  have  received  judicial  determination  cannot  be 
•called  again  into  question  applies  not  only  in  the  same  jurisdiction,  but  as 
between  courts  of  law  and  equity:  Pollock  r.  Gilbert,  16  6a.  398;  60  Am. 
Dec.  732,  and  especially  note,  where  it  is  stated  that  a  point  which  can  be 
set  up  as  a  defense  in  equity  only  is  not  lost  by  being  set  up  at  law.  The 
decision  of  a  qaestiou  in  issue  at  law  is  conclusive  as  between  the  same  par- 
ties in  a  subsequent  proceeding  in  equity:  Sellman  v.  Bowen,  8  Gill  ft  J,  60; 
129  Am.  Dec.  624;  Emery  v.  Goodwin,  13  Me.  14;  29  Am.  Dea  476.  The 
principle  of  res  judicata  extends  not  only  to  questions  of  fact  and  law  which 
were  decided  in  the  former  suit^  but  also  to  grounds  of  recovery  or  defense 
which  might  have  been,  but  were  not,  presented:  Harmom  v.  Audiior,  12t 
UL  122;  6  Am.  St  Bep.  602,  ud  nots. 
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MoGbb  V.  Consolidated  Street  Bt.  Go. 

[102  MlCHIOAM,  107.] 

SnucR  Railways — ^Nboliobncb. — ^It  is  not  negligence  per  sa  nol  to  hiTe  a 
headlight  attaohed  to  the  dashboard  of  a  street  railway  oar  when  a  mn- 
nieipal  ordinance  governing  such  cars  only  requires  that  they  shall,  after 
■nnset,  have  colored  signal  lights  in  the  front  and  rear,  and  sach  lights 
ftre  in  fact  carried. 

8tssit  Railways.— While  Pjbdestrians  bats  a  Rigbt  to  be  upon  and 
trmyel  along  a  public  highway,  they  are  bound  to  take  notice  of  the 
dangers  incident  to  public  travel  thereon,  and  especially  is  this  true 
where  street*cars  are  constantly  passing  and  repassing  propelled  by 
electricity. 

Strskt  Railways—Contributory  Nkqliobnoe.— One  about  to  cross  a 
street  npon  which  cars  are  operated  is  bound  to  look  in  both  directions 
before  getting  on  the  track,  and,  if  injured  by  a  car  which  he  would 
have  seen  and  avoided  had  he  looked  in  the  direction  whence  it  was 
oomiug,  he  is  guilty  of  such  contributory  negligence  as  preolndes  his 
recovery  of  compensation. 

Kingaley  Jk  Kleinhans^  for  the  appellant. 

McOari-y,  McKnight  it  JudkinSy  for  the  plaintiff. 

*•*  Long,  J.  Plaintiff  brought  suit  to  recover  damages  for 
the  loss  of  a  foot,  claiming  it  was  occasioned  by  the  negligent 
act  of  the  defendant  street  railway  company  in  running  one 
of  its  electric  cars  over  him.  The  accident  occurred  at  the 
intersection  of  South  Division  street  and  Fifth  avenue,  in 
the  city  of  Grand  Rapids,  while  plaintiff  was  attempting  to 
cross  the  company's  tracks,  in  the  dusk  of  a  dark  and  wet 
evening,  on  November  26,  1892.  The  defendant  has  parallel 
double  tracks  on  South  Division  street,  which  is  flat  and  level 
where  it  crosses  Fifth  avenue  at  right  angles.  The  company 
runs  its  southbound  trains  over  South  Division  street  on  the 
wetst  track,  while  its  northbound  trains  use  the  east  track. 
Plaintiff  claims  that  about  half  past  5  o'clock  on  that  even- 
ing, while  he  was  crossing  South  Division  street  from  the 
west,  along  the  north  crosswalk  on  Fifth  avenue,  and  at  the 
west  rail  of  the  west  track,  he  was  run  against  by  a  motor- 
car without  a  headlight,  then  going  south  at  a  high  rate  of 
speed,  without  sounding  a  gong  or  giving  any  note  of  ^^ 
warning,  and  that  the  wheel  of  the  car  passed  over  his 
right  ankle,  necessitating  amputation.  The  company  claims 
that  at  the  time  of  the  accident  it  was  only  early  twilight; 
that  it  was  then  operating  its  motor-car  with  care;  that  the 
time  for  putting  on  a  headlight,  according  to  the  custom  of 
the  company,  had  not  yet  arrived,  but  that  the  car  was  bril- 


608  McQsB  V.  CoNBOLiDATED  Stbbxt  Ry.  Ca      [Mioh. 

liantly  illuminated  on  the  inside  by  many  electric  lights,  and 
that  the  gong  was  sounded  at  the  crossing  as  usual.  The 
defendant  also  claims  that  the  plaintiff  was  wholly  at  fault 
in  heedlessly  walking  in  front  of  the  visible  and  illuminated 
car;  and  that  the  motorman,  although  he  saw  the  plaintiff, 
had  no  notice  of  his  intention  to  pass  within  the  lines  of  dan- 
ger until  he  was  so  near  the  tracks  that  it  was  too  late  to  stop 
the  car  before  the  accident  occurred;  that  the  car,  however^ 
was  stopped  in  the  shortest  time  and  space  possible  after  the 
first  appearance  of  danger,  and,  although  the  rails  were  wet 
and  slippery,  still  it  came  to  a  halt  before  the  second  wheel 
could  pass  over  the  plaintiff's  leg. 

The  city  ordinance  requires  that  'Hhe  cars  of  said  rail- 
way, after  sunset,  shall  be  provided  with  colored  signal 
lights  in  front  and  in  the  rear."  It  cannot  be  said  that 
it  was  negligence  per  se  not  to  have  a  headlight  or  light 
attached  to  the  dashboard  of  the  car,  as  the  ordinance  itself 
provides  what  kind  of  lights  shall  be  carried — that  is,  "col- 
ored signal  lights  in  front  and  in  the  rear" — and  the  testi- 
mony is  uncontradicted  that  such  lights  were  carried. 

Plaintiff  cites  Rascker  v.  East  Detroit  etc,  Ry,  Co.^  yO  Mich. 
413,  30  Am.  St.  Rep.  447,  on  the  proposition  that  it  was  neg< 
ligence  not  to  have  a  headlight.  That  case  does  not  support 
that  proposition.  There  the  plaintiff  was  driving  along  a 
street-car  track,  after  dark,  toward  a  coming  car,  which  was 
running  at  the  rate  of  from  fifteen  to  twenty  miles  an  hour, 
and  which  came  **•  suddenly  upon  her.  The  car  was  not 
lighted  inside  or  out.  It  was  said  by  this  court  that  "it 
ought  to  be  lighted  in  the  night-time,  so  that  its  approach 
can  be  seen  by  other  travelers;  and,  between  twilight  and 
dark,  if  not  lighted,  it  ought  to  be  run  so  slowly  as  to  avoid 
collision;  or  else  give  by  some  signal  warning  of  its  ap- 
proach." 

The  car  in  the  present  case  was  running  from  seven  to 
fifteen  miles  per  hour,  and,  under  the  ordinance,  it  was  per- 
mitted to  run  fifteen  miles  per  hour.  The  testimony  is  quite 
contradictory  on  the  question  whether  the  gong  was  sounded. 
The  defendant  contends  that  all  the  requirements  of  the  city 
ordinance  were  complied  with,  not  only  in  regard  to  lights, 
but  also  in  the  sounding  of  the  warning  signals,  and  the 
testimony  tends  strongly  to  show  that  these  warnings  were 
given. 

The  most  important  question  in  the  case,  however,  relates 
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to  the  care  whioh  the  plaintiff  ezeroised  in  attempting  to 
make  the  crossing  in  front  of  the  car.  The  plaintiff  testified 
that  when  he  neared  the  curb,  and  before  stepping  down  into 
the  street,  he  looked  north  and  south  along  Division  street; 
that  he  saw  a  car  coming  from  the  south,  and  it  had  a  head* 
light;  that  it  was  then  a  block  or  a  half  a  block  away.  He 
then  testified  as  follows: 

"  Q.  Now,  what  was  the  fact  as  to  whether  you  looked 
north  or  not  to  see  if  there  was  any  car  in  that  direction? 
A.  I  did.  I  thought  I  was  safe  enough  to  cross.  I  did  n't 
expect  a  car  coming  from  the  north. 

''Q.  Did  you  look  to  see  whether  there  was  any  or  notf 
A.  Yes,  sir. 

"Q.  Did  you  see  any?    A.  No,  sir;  I  did  n't  observe  any." 

On  cross-examinntion  he  testified  as  follows: 

**Q.  Which  way  did  you  look  first,  to  the  north  or  south? 
^^^  A.  Well,  I  was  making  my  way  home,  of  course,  and  I 
8aw  this  car  coming  from  the  south  with  a  headlight  on. 

*^Q.  Did  you  look  at  that  first?  Did  you  look  at  the  car 
coming  from  the  south  first?  A.  Yes,  sir;  because  I  saw 
that  car  visibly,  you  know. 

*'Q.  Did  you  notice  it  the  other  way?  A.  I  did  look  the 
other  way,  and,  of  course,  I  did  n't  notice  anything,  because, 
if  I  had,  I  would  not  be  caught. 

'*Q.  Where  were  you  when  you  looked  to  the  north?  A. 
When  I  looked  to  the  north? 

**Q.  Yes,  sir.    A.  It  was  just  when  I  was  starting  across. 

"Q.  Before  you  left  Division  street?  A.  Yes,  sir;  when  I 
looked  up. 

*'Q.  Just  as  you  were  going  to  leave  Division  street,  you 
looked  to  the  north,  and  did  n't  see  anything?    A.  Yes,  sir. 

*'  Q.  Before  that  you  had  looked  to  the  south?  A  Yes, 
sir. 

*'  Q.  Did  you  continue  straight  across  up  to  the  time  of  the 
accident?    A.  Yes,  sir. 

"Q.  Without  looking  either  way?  A.  I  know  I  thought 
there  was  no  danger  of  this  car  coming  from  the  south.  It 
was  far  enough  off  so  that  I  had  time  enough  to  cross. 

*'  Q.  Were  the  electric  lights  lighted  at  this  time?  A.  Not 
that  I  know  of. 

*'  Q.  You  think  not?    A.  I  don't  think  they  were. 

**  Q.  When  you  left  Division  street,  did  you  have  to  step 
down?    A.  After  I  left  Division  street? 


610  McGes  v.  Consolidated  Stbeet  By.  Ca      [Mich* 

**  Q.  When  you  stepped  off  of  Division  street,  did  yoa  step 
down  into  the  roadway?  A.  Yes,  sir.  I  stepped  off  of  the 
sidewalk,  yoa  know. 

'^  Q.  Was  it  before  you  took  this  step  that  you  looked  north 
and  south?    A.  Yes,  sir. 

*'  Q.  After  you  took  that  step,  just  describe  what  yoo  did. 
A.  Well,  I  had  my  eye  upon  the  car  coming  from  the  souths 
and  I  was  not  paying  much  attention  to  the  north,  because  I 
did  n't  expect  any  car  coming  from  the  north,  really. 

***  "  Q.  You  walked  straight  that  way,  and  kept  your  eye 
on  the  car  from  the  south?  A.  Yes,  sir.  It  was  far  enough 
so  that  I  had  plenty  of  time  to  cross. 

'*  Q.  Up  to  the  time  you  were  hit?    A.  Yes,  sir.'* 

Redirect  examination: 

'^Q.  About  how  far  is  this  west  track  of  the  railroad  com* 
pany  from  the  sidewalk?    A.  The  west  track? 

**Q.  The  west  track  of  the  railroad  company.  You  say 
you  looked  to  the  south  and  north  as  you  started  to  go  across. 
How  far  were  you  from  that  track?  How  many  steps  would 
you  have  to  take  to  strike  the  track?  A.  Oh,  it  must  prob- 
ably be  twelve  or  fifteen  feet. 

^*Q.  As  you  started  to  go  across,  as  you  were  walking,  did 
you  look  both  ways?    A.  Yes,  sir;  I  did,  sir." 

It  is  therefore  made  certain  by  the  plaintiff's  own  testimony 
that  after  he  left  the  curb,  some  fifteen  feet  away  (by  actual 
measurement  thirteen  feet  ten  inches),  he  did  not  look  to  the 
north.  During  that  time  he  had  his  eyes  upon  the. car  com- 
ing from  the  south,  and  he  says  he  did  not  expect  a  oar  from 
the  north.  This  seems  to  account  for  his  not  having  seen 
the  car  by  which  he  was  struck.  Others  saw  it,  and  testified 
that  it  was  lighted  inside,  and  carried  the  lights  required  by 
the  ordinance.  If  he  had  looked  to  the  north  before  stepping 
upon  the  first  rail,  he  could  have  seen  this  car.  It  was  then 
almost  upon  him.  The  motorman  saw  him  when  some  die* 
tance  away,  but  supposed  that  he  would  stop. 

While  pedestrians  have  the  right  to  be  upon  and  travel 
along  the  public  highway,  yet  they  are  bound  to  take 
notice  of  the  dangers  incident  to  the  public  travel  thereont 
and  especially  is  this  so  where  street-cars  are  constantly 
passing  and  repassing,  driven  with  electricity.  The  city 
authorities  recognized  the  necessity  of  rapid  transit,  and 
^^'  limited  the  cars  upon  that  street  to  fifteen  miles  per  hour- 
These  cars  are  heavy,  laden  with  motors,  and  they  caunoi  at 
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once  be  stopped.  They  have  no  right  to  run  down  pedee- 
trianSy  bat  those  in  charge  have  a  right  to  suppose  that 
pedestrians  will  not  walk  onto  the  track  without  looking  to 
see  if  a  car  is  coming.  It  is  well  known  that  these  crossings 
are  places  of  danger,  and  that  cars  do  not  stop  at  every  cross* 
ing.  Here  the  custom  was  to  stop  on  the  opposite  crossing 
from  where  the  plaintiff  was.  Plaintiff  had  lived  in  that 
vicinity  for  many  years,  and  knew  of  the  constant  going  and 
comhig  of  these  cars,  and  he  was  bound  to  know  that  the 
crossing  was  a  place  of  danger.  He  was  bound  to  look  both 
ways  before  getting  on  the  track.  It  will  not  do  to  say  that 
he  acted  prudently  and  carefully  in  looking  before  getting 
off  the  curb,  and  was  therefore  not  bound  to  look  again  be<» 
cause  he  saw  no  car  coming  from  the  north  at  that  time.  A 
car  running  fifteen  miles  an  hour  would  pass  a  great  distance 
while  a  pedestrian  was  going  thirteen  feet  ten  inches.  The 
plaintiff  was  bound  to  look  before  stepping  upon  the  place  of 
danger. 

In  Gardner  v.  Detroit  etc.  R.  R.  Co.,  97  Mich.  240,  it  was 
held  that  a  traveler  was  guilty  of  negligence  in  not  looking 
in  the  proper  direction  for  an  approaching  train,  by  which  he 
was  injured.  It  appeared  in  that  case  that  when  within  five 
feet  of  the  track,  if  he  had  looked,  his  view  would  have  been 
unobstructed  for  two  hundred  and  fifty  feet  in  the  direction 
from  which  the  train  approached. 

In  Haight  v.  New  York  Cent.  R.  R.  Co.^  7  Lans.  11,  a 
woman  on  foot  approached  the  defendant's  tracks  on  Bridge 
street,  in  the  village  of  Amsterdam.  This  street  crossed 
three  tracks  at  right  angles.  Her  attention  was  fixed  upon  a 
train  passing  over  the  third  track.  She  passed  over  the  first 
track  in  the  rear  of  some  freight-cars.  Here  she  looked  up 
the  second  track,  but,  on  account  of  the  freight-cars,  ^^* 
could  not  see  very  far.  Then,  in  passing  over  the  seven  feet 
between  the  first  and  second  tracks,  she  looked  at  the  rear 
end  of  the  train  which  had  just  passed  over  the  third  track, 
but  did  not  look  along  the  second  track  after  she  left  the 
rails  of  the  first,  and,  reaching  the  second,  she  was  struck  by 
a  train  on  that  track.  It  appeared  that  in  the  seven  feet  be- 
tween the  first  and  second  tracks  she  could  have  seen  the 
approaching  train  for  several  hundred  feet.  She  did  not 
once  look  down  that  track,  but  kept  her  eyes  upon  the  train 
upon  the  third  track.  This  was  held  to  be  contributory 
negligenoe  as  matter  of  law.    The  supreme  court  said:  "  It 
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is  therefore  quite  plain  that,  if  the  plaintiff  had  looked  in  the 
right  direction  as  she  was  about  leaving  the  first  track,  she 
must  have  seen  the  approaching  train.  There  was  no  ob« 
etruction  in  the  way,  and  that  she  did  not  see  or  hear  the 
train  which  was  coming  when  she  stepped  on  the  track  was 
owing  to  the  fact  that  she  did  not  look  for  it  in  the  directioa 

from  whence  it  came She  neglected  to  look  in  tho 

right  direction." 

This  case  was  cited  with  approval  by  the  court  of  appealu 
in  Salter  v.  Utica  etc.  R.  R.  Co.,  75  N.  Y.  279. 

It  is  said  by  counsel  for  plaintiff  that,  while  this  may  be 
the  rule  in  regard  to  steam  railways,  it  cannot  be  applied  to 
street  railways.  In  Carson  v.  Federal  St.  etc.  Ry.  Co..,  147 
Pa.  St.  219,  80  Am.  St.  Rep.  727,  it  was  held  that  failure  to 
look  for  approaching  cars  on  the  part  of  one  about  to  drive 
across  the  tracks  of  an  electric  street-railway  company  is 
such  contributory  negligence  as  will  prevent  his  recovery  for 
injuries  received  by  colliding  with  a  car.  The  court  said: 
*^  If,  by  looking,  the  plaintiff  could  have  seen,  and  so  avoided, 
an  approaching  train,  and  this  appears  from  his  own  evi- 
dence, he  may  properly  be  nonsuited." 

In  Ward  v.  Rochester  etc.  Ry.  Co.,  17  N.  Y.  Supp.  427,  it 
appeared  that  plaintiff's  intestate  was  fatally  injured  while 
^^^  attempting  to  drive  across  a  street  railway  track.  There 
was  evidence  that,  at  any  time  before  reaching  the  track,  de- 
ceased, by  a  glance,  could  have  informed  himself  of  the 
approach  of  the  car,  but  that  he  drove  onto  the  track  without 
looking  in  either  direction.  It  was  held  that  he  was  guilty 
of  contributory  negligence. 

In  Creamer  v.  West  End  etc.  Ry.  Co.,  156  Mass.  320, 32  Am, 
St.  Rep.  456,  the  supreme  court  of  that  state  held  that  where 
a  person  stepped  from  a  horse-car  at  the  junction  of  two  streets, 
and  immediately  started  to  cross  the  track  of  an  electric  road, 
without  looking  or  listening,  and  was  run  over  by  an  electrio 
car  running  at  the  rate  of  fifteen  miles  an  hour,  there  could 
be  no  recovery,  because  the  deceased  was  not  exercising  due 
care. 

We  see  no  more  reason  for  applying  the  rule  that  one  must 
look  and  listen  before  crossing  the  tracks  of  a  steam  railway 
than  that  one  must  look  and  listen  before  crossing  a  street- 
car track  upon  which  the  motive  power  is  electricity  or  the 
cable.  In  this  state  it  is  well  settled  that  persons  passing 
over  railroad  crossings  must  exercise  care.    They  must  look 
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and  listen,  and,  under  certain  circumstanoes,  must  8top« 
before  attempting  the  crossing.  Electric  street-car  crossings 
are  also  places  of  danger.  The  cars  are  run  at  a  great  speed 
on  this  street  in  question.  The  city  ordinance  permits  it, 
and  the  rule  must  be  that,  before  going  upon  such  tracks, 
«very  person  is  bound  to  look  and  listen.  If  the  view  is 
unobstructed,  and  the  pedestrian  takes  this  precaution,  there 
is  not  much  opportunity  for  him  to  be  injured.  It  will  not 
■do  to  say  that  he  has  discharged  his  responsibility  in  case  of 
an  accident  by  looking  when  some  feet  away,  for  he  may 
miscalculate  the  distance  and  the  speed  of  the  car.  To  avoid 
danger,  he  must  look  just  before  he  enters  upon  the  track. 
This  was  the  rule  laid  down  by  this  court  in  Houghton  T. 
Chicago  etc.  Ry.  Co.y  99  Mich.  308.  The  uncontradicted  evi- 
dence ^^®  shows  that  the  car  was  lighted  with  five  electric 
lights  inside,  and  carried  the  signal  lights  required  by  the 
ordinance.  Others  saw  these  lights,  and  it  dees  not  seem  to 
be  disputed  that,  had  the  plaintiff  looked  just  before  going 
fipon  the  track,  he  would  have  seen  the  car. 

Defendant  requested  the  court  to  charge  the  jury  that  under 
the  evidence  the  plaintiff  could  not  recover.  This  request 
should  have  been  given  upon  the  facts  shown  by  this  record. 
The  other  questions  do  not  become  important 

Judgment  is  reversed,  and  a  new  trial  ordered. 

Orant,  and  Hooker,  JJ.,  concurred  with  LoNa,  J. 
McGrath,  C.  J.,  concurred  in  the  result 
MoNTQOMERY,  J.,  did  not  sit 

STBBrr  Railways— DoTT  to  Carbt  Hkadlzqht8.~Iii  an  aotion  to  !•• 
"Cover  for  injary  received  in  a  collision  with  a  car  while  driving  npoa  a  street 
railway  track  in  the  night-time  evidence  ia  admissible  to  show  that  the 
public  were  in  the  habit  of  driving  and  trareling  upon  saeh  track,  as  bear* 
ing  npon  the  question  of  negligence  in  running  a  car  at  night  without  a 
headlight  or  other  light  of  any  kind:  Bcudkr  v.  Bctst  DetnM  etc.  Ry.  Co,,  90 
Mich.  413;  30  Am.  St.  Rep.  447. 

Strkst  Railwats—Dittt  or  Pbrsons  CBOssiNa  Tbaok  to  Look  ahd 
Listen. — A  person  about  to  cross  a  street  railway  track  need  not  stop,  but 
he  must  look  and  listen  so  as  to  avoid  walking  directly  in  front  of  a  moving 
ear,  and  if  he  fails  to  look  and  listen  he  is  guilty  of  oontributory  negligenos^ 
and  cannot  recover  for  injuries  resulting  from  being  struck  by  the  oar:  Car^ 
*on  V.  Federal  Street  etc  Ry.  Co,,  147  Pa.  St  219;  80  Am.  St,  Rep.  727,  and 
note.  Street  railways,  when  in  the  exercise  of  due  care,  are  not  liable  to  a 
person  who  in  a  careless  and  reckless  way  runs  suddenly  in  front  of  a  moT* 
ing  car  and  ia  injured  before  there  is  time  to  stop  itt  DriaooU  t.  Markti 
Street  etc.  Ry.  Co.,  97  Gal.  653;  33  Am.  8t  Rep^  20^  and  note. 
▲K.  »L  Rar..  Vou  XLVIL-8S 
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ZaGBLMBYBB   V.  GlNOINNATI,  SaGINAW  AND    MaOK* 

INAW  Eailroad  Company. 

[102  Michigan,  214.] 

Railway  CoBPORA'noNs^ADDiTiONAL  Charob  whbn  Tigkrb  axe  hot 
PuRCHASBD  AT  STATION. — Railway  corporations  cannot  exact  m  a  pen- 
alty for  not  parchasing  a  ticket  before  entering  the  can  an  additional 
charge,  which,  when  added  to  the  regnlar  rate^  will  make  the  sam  ex* 
acted  exceed  the  maximum  charge  allowed  by  law. 

Railway  Corporations — Mjbasurjb  of  Damaqks  for  bxino  Bjroted^ 
FROM  A  Car. — A  passenger  ejected  from  a  railway  car  becaase  he  will 
not  pay  a  sum  in  excess  of  that  the  corporation  is  allowed  to  charge  is 
entitled  to  substantial  damages,  though  he  might  have  avoided  such 
ejectment  by  paying  the  unlawful  exaction,  amounting  to  only  ten  centa. 

Railway  Corporations  oannot  Charob  for  a  Fraotiom  of  a  Milb  un- 
less it  is  so  large  a  fraction  as  to  make  the  charge  of  one  cent  or  moii# 
not  in  excess  of  three  cents  per  mile  permitted  by  law. 

Shepard  &  Lyon,  for  the  appellant. 

Simonaon,  Gilktt  &  Courtrighty  for  the  plaintiff. 

■*•  Montgomery,  J.  This  action  is  brought  to  recover 
damages  for  being  forcibly  ejected  from  defendant's  car,  while 
riding  as  a  passenger. 

The  defendant  had  adopted  a  regulation  requiring  conduct- 
ors to  make  an  additional  collection  of  ten  cents  on  all  fares 
paid  by  passengers  taking  defendant's  trains  from  regular 
ticket  stations.  A  notice  had  been  posted  in  defendant's 
cars,  which  read:  "Passengers  will  save  ten  cents  on  each 
fare  by  purchasing  tickets  before  entering  the  cars." 

Plaintiff,  without  buying  a  ticket,  boarded  a  car  on  defend- 
ant's train  at  North  Saginaw,  bound  for  Salzburg,  as  he  tes- 
tifies,  or  West  Bay  City,  according  to  the  testimony  of  the 
conductor.  When  the  conductor  asked  him  for  his  fare, 
plaintiff  tendered  him  a  fifty-cent  piece,  and  said  he  would 
pay  him  the  legal  and  lawful  rate,  but  would  not  pay  an  ex* 
tra  ten  cents  because  he  had  not  purchased  a  ticket.  The 
conductor  thereupon  forcibly  expelled  him  from  the  train. 
Plaintiff  recovered  judgment  of  five  hundred  doUarSi  and 
defendant  brings  error. 

1.  Defendant  contends  that  the  requirement  of  passengers 
that  they  pay  an  additional  sum  of  ten  cents  for  failure  to 
purchase  tickets  where  there  are  stations  is  a  reasonable 
regulation  within  the  power  of  the  company  to  make.  Nu« 
merous  cases  have  been  cited  by  defendant's  counsel  in  which 
it  has  been  held  that  such  a  regulation,  requiring  the  payment 
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of  a  small  sum  in  addition  to  the  usual  fare  in  case  of  failure 
to  purchase  a  ticket,  is  a  reasonable  regulation,  which  the 
company  has  the  right  to  '^*  make:  Swan  y.  Manchester  etc, 
R.  R.  Co.y  132  Mass.  116;  42  Am.  Rep.  432;  Du  Laurana  v* 
First  Division  etc.  Ry.  Co.,  15  Minn.  49;  2  Am.  Rep.  102; 
Reese  v.  Pen'nsylvania  R.  R.  Co.,  131  Pa.  St.  422;  17  Am.  St 
Rep.  818.  Indeed,  there  can  be  little  doubt  as  to  the  power 
of  the  railroad  company  to  make  such  a  discrimination  be- 
tween its  passengers  when  acting  under  the  common  law,  nor 
do  we  see  any  valid  objection  to  a  railroad  company's  charg- 
ing an  increased  sum  for  passage  where  fares  are  collected 
on  the  train,  provided  that  the  sum  collected  does  not  exceed 
the  statutory  rate.  But  it  is  held,  and  we  think  properly, 
that  tho  company  cannot  impose,  as  a  penalty  for  not  pur* 
chasing  a  ticket,  such  a  sum  that  the  fare  collected  on  the 
train,  including  such  additional  amount,  shall  exceed  the 
maximum  allowed  by  law:  RaiWoad  Co.  v.  Skillman,  39  Ohio 
St.  444;  Chase  v.  New  York  Cent  R.  R.  Co.y  26  N.  Y.  523. 

2.  But  it  is  contended  that  inasmuch  as  the  plaintiff  might 
have  paid  his  fare  and  avoided  being  expelled  from  the  car, 
he  is  entitled  to  recover  no  substantial  damages.  We  are 
cited  to  various  Michigan  cases  as  sustaining  this  doctrine. 
But  all  the  cases  cited  are  cases  in  which  the  plaintiff  had 
no  ticket  which,  as  between  himself  and  the  conductor,  en- 
titled him  to  ride  upon  the  car  in  question,  and  in  which 
there  was  no  tender  of  the  legal  fare  made.  We  think  the 
case  of  Hufford  v.  Grand  Rapids  etc.  R.  R.  Co.,  53  Mich.  121, 
64  Mich.  631,  8  Am.  St.  Rep.  859,  fully  recognizes  the  right 
of  the  plaintiff  to  recover  substantial  damages  for  being 
evicted  from  the  car  when  he  either  produces  a  ticket,  or 
stands  ready  to  pay  the  legal  fare:  See,  also,  19  Am.  &  Eng« 
Ency.  of  Law,  910,  and  cases  cited. 

It  is  suggested  that  there  was  testimony  tending  to  show 
that  plaintiff  gave  his  destination  as  West  Bay  City,  which 
is  a  small  fraction  over  thirteen  miles,  the  distance  being 
thirteen  and  five  hundredths  '^^  miles,  and  that  forty  cents 
was  not  in  excess  of  the  amount  authorized  by  statute.  The 
language  of  the  statute  is: "  Such  compensation  for  transport- 
ing any  passenger  •  •  .  .  shall  not  exceed  the  following 
prices,"  which  is  fixed  by  subsequent  provision  of  the  section 
at  three  cents  a  mile,  where  the  earnings  of  the  road  do  not 
amount  to  two  thousand  dollars  per  mile.  This  language 
would  apparently  not  permit  a  charge  for  a  fraction  of  a  miloi 
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unless  it  was  so  large  a  fraction  as  to  make  the  charge  of  one 
cent  or  more  not  in  excess  of  three  cents  per  mile.  The  statute 
formally  provided  that  the  price  of  tickets  might,  for  conven- 
ience  in  making  change,  be  fixed  at  that  multiple  of  five  which 
was  nearest  the  exact  amount  of  fare.  But  the  present  statute 
(Act  No.  202,  Laws  of  1889)  contains  no  such  provision. 
The  judgment  will  be  affirmed,  with  costs. 

McGrath,  C.  J.,  Grant  and  Hooker,  JJ.,  concurred. 
LoNQ,  J.,  did  not  sit. 

Railroads— Discrimination  bbtwkrn  Farr  Paid  at  Station  and  ov 
Train. — A  railway  oompany  may  lawfully  make  and  enforce  a  rule  that 
paasengera  not  procuring  tickets  before  entering  a  train  shall  pay  a  greater 
specified  rate  of  fare:  Toledo  eie,  R^.  Co.  v.  Wright,  68  Ind.  566;  34  Am.  Rep. 
277,  and  note;  HiUiard  v.  Oodd,  34  (^.  H.  230;  66  Am.  Dec.  765;  J^fcrmm^ 
vilie  B,  B.  Co.  v.  Bogeri,  28  Ind.  1;  92  Am.  Dec.  276,  and  note;  Beem  t. 
Pennsiflvania  B.  B.  Co.,  131  Pa.  St.  422;  17  Am.  St.  Rep.  818;  McOowen  ▼. 
Morgan's  Louisiana  etc  S.  S.  Co.  ,  41  La.  Ann.  732;  17  Am.  St.  Rep.  41fi^ 
and  note.  This  question  is  discussed  at  length  in  the  extended  note  !• 
€ommonweaUh  v.  Power,  41  Am.  Dec  483. 

Railroads — Wrongful  Expulsion  from  Train — Mrasurk  of  Dam- 
AGKS. — Punitive  damages  may  be  awarded  for  the  unlawful  ezpoUion  of  a 
passenger  from  a  train,  but  they  should  be  graduated  with  reference  to  the 
special  circumstances  of  each  case:  Qeorgia  B.  B.  tic  Oo.  ▼.  Eskew,  86  Oa. 
641;  22  Am.  St.  Rep.  490,  and  note;  Head  r.  Georgia  Pae.  By.  Co.,  79  Ga. 
398;  11  Am.  St.  Rep.  434,  and  note.  Exemplary  damages  may  be  allowed 
for  the  wrongful  expulsion  of  a  passenger  from  a  railway  car  if,  in  such  ex* 
pulsion^  the  defendant  was  guilty  of  oppression,  fraud,  or  violence,  actual  or 
presumed:  Oorman  ▼.  Southetm  Pae.  Co.,  97  CaL  1;  33  Am.  St  Rep.  157, 
and  note  mHth  the  oases  collected.  See,  further,  the  extended  note^  to  SpeU^ 
wum  ▼.  Bichmond  etc  B.  B.  Co.,  2S  Am.  St  Rep.  88L 


Grand  Rapids  Iob  and  Coal  Company  v.  South 
Grand  Rapids  Iob  and  Coal  Company. 

[102  MICHIQAN,  227.] 

A  Grant  or  Land  Bounded  bt  a  Waterooubsr  extends  the  title  of  the 
grantee  to  the  middle  of  the  lake  or  stream,  though  it  has  been  mean- 
dered. 

Boundaries.— Though  a  Boundary  d  said  to  Run  alono  a  Strbam, 
or  monuments  are  mentioned  which  occupy  its  bank*  this  does  not  limit 
the  grant  to  the  bank.  The  shore  proprietor  takes  by  Tirtue  of  shore 
ownership,  and  acquires  his  interest  in  the  bed  of  the  stream  as  appnr- 
tenant  to  the  grant 

Boundaries— Lakes,  How  Afportionbd  retwexn  ADjAcmrr  Pboprib- 
TORS.— Where  lands  are  granted  fronting  upon  non-nayigable  waters, 
they  should  be  apportioned  between  the  different  proprieton  by  dirid* 
log  the  water  area  in  proportion  to  the  shore  frontagti 
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Taggart^  Wolcoit  &  Ganson,  for  the  appellant. 

J.  W.  Champlin^  for  the  defendant. 

•■•  McQrath,  C.  J.  This  is  a  controversy  over  the  right 
to  cut  ice  in  Reed's  lake,  plaintiff  insisting  upon  ownership 
of  the  bed  of  the  lake  within  the  lines  of  the  fractional  sub* 


diyisions  extended,  and  defendant  insisting  upon  a  division 
of  the  center  line  proportionate  to  the  shore  line,  so  as  to  give 
to  each  riparian  owner  an  equitable  share.  The  diagram  on 
this  page  will  best  explain  the  situation. 

By  the  meanders,  the  south  shore  line  is  177.65  chainSt 
and  the  north  shore  line  is  117  chains.    The  center  line  oi 
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the  lake  is  about  488  rods.  The  circuit  judge  finds  that 
the  plaintiffs  lessors  took  all  of  the  upland  on  the  north 
half  of  section  34,  under  a  government  conveyance  which 
*'®  described  the  land  taken  as  'Hhe  northeast  fraction  of 
section  84,  •  •  •  •  containing  one  hundred  and  nine  acres 
and  ninety  hundredths  of  an  acre  according  to  the  official 
plat  of  the  survey  of  said  lands  returned  to  the  general  land- 
office  by  the  surveyor  general."    It  is  further  found: 

"That  what  is  now  known  and  called  'Reed's  lake'  is  a 
body  of  water  lying  in  five  different  sections,  and  by  the 
United  States  government  survey  was  meandered,  and  the 
lands  adjoining  platted  by  the  United  States  and  sold  as 
fractions;  ....  that  the  lake  has  an  outlet  which  extends 
to  Grand  river,  and  is  called  'Cold  brook';  that  its  greatest 
length  of  clear  water,  according  to  the  United  States  plat,  is 
440  rods.  On  the  east  and  west  quarter  line,  if  extended 
through  the  lake,  it  is  360  rods.  If  the  quarter  line  north 
and  south  were  extended  through,  the  distance  across  the 
lake  would  be  192  rods.  The  distance  across  the  water  on 
the  west  section  line  of  section  34  is  226  rods.  The  greatest 
width  across  the  lake  is  220  rods,  and  the  least  width  is  96 
rods.  The  waters  of  the  lake  cover  over  370  acres  of  land. 
It  is  a  pleasure  resort,  having  four  steamboats,  drawing  from 
two  to  four  feet  of  water,  and  for  carrying  passengers  during 
the  summer  months,  and  numerous  smaller  craft. 

"The  defendants  are  riparian  owners  of  a  piece  of  land 
situated  on  the  south  fraction  of  section  34,  commencing  at 
the  section  line  between  sections  33  and  34,  extending  east- 
wardly,  and  having  a  frontage  on  the  margin  of  the  lake  of 
813  feet,  being  a  part  of  the  southwest  fractional  quarter  of 
section  34,  township  7  north,  of  range  11  west,  as  described  in 
the  original  purchase  from  the  government  in  the  same  chain 
of  title.  They  also  had  a  verbal  lease  from  the  owners  of 
the  land,  at  the  time  of  the  cutting  of  the  ice,  lying  next 
westerly  from  said  section  line,  having  a  margin  on  the  lake 
of  22  rods,  and  of  the  right  to  take  ice  in  front  thereof,  so 
far  as  the  same  belonged  to  said  riparian  owners. 

"  The  defendant,  during  the  early  part  of  the  year  1893, 
entered  upon  the  ice  in  front  of  the  lands  so  leased  and  so 
owned  by  it,  and  cut  and  removed  the  ice  in  front  of  said 
lands,  and  between  the  shore  and  the  middle  of  the  lake, 
between  lines  which  would  be  formed  by  running  them  at 
right  angles  from  the  center  line  of  said  lake  to  ''^  the 
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shore  line,  so  that  defendant  would  have  the  same  propor^ 
iionate  share  of  the  center  line  of  the  waters  of  the  lake  as 
they  have  of  the  whole  shore  line  on  the  south  side  of  said 
lake/' 

Plaintiff  relies  upon  Clute  y.  FUher,  65  Mich.  48.    The 
toSlowing  diagram  will  illustrate  the  situation  in  that  case: 
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Clate  owned  the  southern  portion  of  the  southeast  quarter 
of  section  14,  and  the  northern  part  of  the  northeast  quarter 
of  section  23.  The  meander  lines  were  almost  wholly,  and 
the  water  lines  were  wholly,  within  the  subdivisions  owned 
by  Clute.  The  ice  was  cut  at  the  poigt  A.  Defendant  was 
not  the  owner  of  the  northwest  quarter  of  section  24,  nor  of 
that  portion  of  section  23  adjoining  Clute's  land.  No  claim 
'was  made  that  an  apportionment  Would  give  the  right  to  cut 
the  ice  to  some  one  other  than  Clute,  but  the  sole  contention 
was  that  the  title  to  the  bed  of  all  the  lands  within  the  mean- 
dered lines  was  in  the  state.  It  was  that  question  that  the 
court  was  dealing  with.  Mr.  Justice  Morse,  in  that  case, 
-eays: 

••■  "  It  has  been  held  in  this  state  that  the  soil  under  the 
irater  of  the  inland  lakes  in  this  state  does  not  belong  to  the 

general  government  or  to  the  state It  has  also  been 

repeatedly  decided  in  this  state  that  private  ownership  of 
lands  bounded  on  navigable  fresh  water  is  not  restricted  to  the 
meander  line.  .  •  •  •  We  have  also  held,  in  accordance  with 
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the  deciBioDB  of  the  supreme  court  of  the  United  States,  thai- 
the  land  described  as  the  fraction  of  any  subdivision — as,  for 
instance,  the  southeast  fractional  quarter — cannot  be  extended 
beyond  the  lines  of  the  said  southeast  quarter  as  they  would 
run  if  extended '^  Citing  Wihon  v.  Hoffman^  54  Mich.  246; 
Keyser  v.  Sutherland^  59  Mich.  455;  Brovm  v.  Clements^  3  Uovr. 
665;  Palmer  v.  Dodd,  64  Mich.  474. 

In  Wihon  v.  Hoffman,  54  Mich.  246,  117.48  acres  of  the 
south  half  of  section  28  lay  south  of  Black  river.  PlaintifT 
brought  ejectment  to  recover  seven  acres  lying  on  the  extreme 
west  point,  and  within  the  lines  of  the  southwest  quarter,  if 
the  lines  had  been  extended.  The  description  in  the  patent 
to  plaintiff's  grantor  was: 

'^  The  southeast  fractional  quarter  of  fractional  section  28^ 
.  •  •  .  containing  117  and  48-100  acres,  according  to  the 
official  plat  of  the  survey  of  the  said  lands  returned  to  the 
general  land-office  by  the  surveyor  general." 

The  map  was  not  introduced.  The  court  held  that  all 
Bubdivisional  lines  of  a  section  must  be  straight  lines  run-- 
ning  from  the  proper  corner  in  one  exterior  line  to  its  corre- 
sponding corner  in  the  opposite  boundary  of  the  section,  and 
that  the  patent  and  deed  thereunder,  through  which  plain- 
tiff claimed,  did  not  embrace  within  their  description  the 
lands  in  controversy,, since  no  part  thereof  was  within  the 
southeast  quarter  of  the  section.  The  case  came  up  again, 
and  is  reported  in  Wilson  v.  Hoffman,  70  Mich.  552,  and  the 
court  there  say: 

"In  granting  patents  for  lands,  it  is  usual  for  the  govern- 
ment to  add,  immediately  after  the  statement  of  the  number 
of  acres  which  the  tract  contains,  if  it  be  fractional,  **• 
these  words:  'According  to  the  official  plat  of  the  survey  of 
said  lands  returned  to  the  general  land-office  by  the  surveyor 
general.'  Such  language,  when  used,  constitutes  a  part  of 
the  description  of  the  premises  conveyed,  and  limits  the  pur- 
chaser to  the  tract  as  marked  upon  the  plat  of  the  surveyor 
general.  This  was  so  held  in  Qazzam  v.  Leasee  of  Phillips^ 
20  How.  372,  which  overruled  the  same  case  in  3  How.  650, 
under  the  title  of  Broxon  v.  Clements.  This  was  the  language 
used  in  the  patent  to  Tingley." 

The  record  then  showed  thnt  the  premises  described  in  the 
declaration  were  embraced  in  wliat  the  government  denomi* 
nated  the  southeast  fractional  quarter  of  section  28. 

*'It  mighty  perhaps,  have  been  more  accurate/'  say  the 
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court,  "to  describe  it  as  that  portion  of  section  28  lying 
■outh  of  Black  river;  but  as  the  fraction  contained  less  than 
160  acres,  and  the  law  required  it  to  be  sold  entire,  the  de» 
•cription  contained  in  the  patent,  in  connection  with  th» 
official  plat,  was  sufficient,  and  is  quite  a  customary  method 
of  description  in  the  general  landToffice/' 

In  Keyset  v.  Sutherland^  59  Mich.  455,  a  dispute  arose  re-^ 
Bpecting  a  strip  of  land  on  the  west  line  of  section  29,  in  the 
southwest  quarter  of  the  northwest  quarter  of  that  section, 
which  extended  around  the  west  and  south  sides  of  the  south- 
west quarter  of  the  section.  Defendant  claimed  title  under  a 
conveyance  from  the  government  describing  his  land  as  the 
south  fraction  of  section  29.  Plaintiffs  patent  called  for  a 
full  subdivision,  to  wit,  the  southwest  quarter  of  the  north- 
west quarter  of  section  29.  Brown  v.  Clements,  3  How.  650^ 
and  Wilson  v.  Hoffman^  54  Mich.  246,  are  cited. 

In  Paltiier  v.  Dodd^  64  Mich.  474,  defendant  was  the  owner 
in  fee  of  the  east  half  of  the  northwest  fractional  quarter  of 
section  23,  described  in  the  United  States  patent  as  contain- 
ing 57  acres.  Plaintiff  was  the  owner  in  fee  of  the  southwest 
fractional  quarter  of  section  23.  The  section  was  made  frac- 
tional by  a  lake  and  marsh,  which  was  meandered  by  the 
United  States  survey.  The  trespass  was  committed  *■* 
within  the  boundaries  of  the  southwest  quarter,  if  the  quarter 
lines  should  be  extended.  The  lake,  which  was  surrounded 
by  the  marsh,  was  mostly  located  upon  the  southeast  quarter 
of  the  southwest  quarter  of  the  section.  Defendant  claimed 
to  own  to  the  center  of  the  lake.     The  court  say: 

'*  But  no  grantee  by  such  patent,  granting  a  legal  subdivi- 
sion of  land,  can  derive  title  to  land  upon  another  legal  sub» 
division.  This  we  have  decided  in  the  cases  of  Wilson  v. 
Hoffman^  54  Mich.  246,  and  Keyset  v.  Sutherland^  59  Mich* 
455,  which  were  based  upon  the  decision  of  the  supreme  court 
of  the  United  States  in  Brown  v.  Clements,  3  How.  650.  The 
principles  which  govern  the  rights  of  riparian  proprietors  da 
not  apply  to  defendant's  grant.  No  part  of  the  land  granted 
to  him  in  the  description  contained  in  his  patent  was  bounded 
by  a  lake  or  other  water.  His  grant  extended  no  farther 
south  than  the  east  and  west  quarter  line  of  the  section,  and 
this  line  did  not  touch  or  intersect  the  shore  of  any  lake. 
Indeed,  the  lake  is  nearly  40  rods  south  of  this  line." 

In  the  Palmer  case  the  court  recognized  the  principles 
which  govern  the  rights  of  riparian  owners,  but  held  thai 
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tbey  did  not  apply.  The  question  before  the  court  in  tho 
other  cases  was  the  significance  of  meander  lines.  In  nono 
of  them  did  the  question  arise  as  to  the  rights  of  shore  owners 
:as  between  themselves. 

It  was  held  in  Clute  v.  Fisher,  65  Mich.  48,  that  the  rule 
that  private  ownership  of  lands  bounded  on  navigable  fresh 
water  is  not  restricted  to  the  meander  line  must  also  apply 
to  the  small  inland  lakes   by   analogy,   whether   they  can 
strictly  be  termed  "  navigable"  or  not;    and   it   was    also 
oonceded  that  in  case  of  a  body  of  water  so  large  that  the 
lines  of  the  sections  or  subdivisions  of  sections  held  by  the 
shore  owners,  if  extended,  do  not  embrace  the  whole  of  said 
lake,  then  the  rule  of  riparian  ownership  may  be  extended 
to  the  center  line  of  said  lake.      It  would  seem  to  follow 
that  the  extent  of  the  qualified  ownership  in   the  bed  of 
the  river  or  lake  must  depend  upon  the  shore  ownership, 
^'*  rather  than  upon  the  distance  from  the  shore  to  the  par- 
allel subdivision  line.     The  rule  laid  down  in  that  case,  that 
the  owner  of  a  fractional  subdivision  owns  the  soil  which  is 
included  within  the  extended  subdivision  lines,  is  inconsistent 
with  the  rule,  repeatedly  laid  down  in  this  state,  that  the 
ehore  proprietor  owns  to  the  thread  or  center  of  the  stream. 
It  is  also  inconsistent  with  the  rule  laid  down  in  Clark  v.  Cam-^ 
paUy  19  Mich.  328.  and  Bay  City  Oas-Light  Co.  v.  Industrial 
WorkSj  28  Mich.  182,  that  side  lines  are  to  be  governed  by  the 
course  of  the  stream,  and  the  submerged  land  bounded  by 
lines  drawn  at  right  angles  with  the  central  thread,  rather 
than  at  right  angles  with  the  shore  at  the  point  of  departure. 
The  application  of  the  rule  of  the  Clute  case  to  the  one  before 
us  would  leave  the  west  half  of  the  northwest  quarter  of  sec- 
tion 34  without  the  lines  o!  any  subdivision,  and  would  ap- 
portion that  area  upon  the  basis  of  imaginary  subdivision 
lines,  without  reference  to  shore  proprietorship.     Again,  the 
rule  that  a  conveyance  of  a  fractional  subdivision  actually 
oonvevs  the  entire  subdivision  is  inconsistent  with  the  rule 
laid  down  in  Au  Ores  Boom  Co,  v.  Whitney,  26  Mich.  42; 
Dart  V.  Barbour,  32  Mich.  271;  Jones  v.  Pashhy,  62  Mich.  614; 
Hartford  Iron  Min.  Co.  v.  Cambria  Min.  Co.,  80  Mich.  491.   In 
«ach  of  these  cases  part  of  a  parcel  of  land  having  a  water 
frontage  was  conveyed,  describing  it  as  half  of  the  lot  or  parcel, 
and  it  was  insisted  that  the  conveyance  was  of  half  of  the 
'water  frontage;  but  the  court  held  that  the  words '' half  of 
ihe  lot"  meant  half  in  quantity  of  the  upland.    A  correct 
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result  was  reached  in  the  Clute  case,  but  the  reasons  given 
are  without  support  That  case  and  those  upon  which  it 
relies  were  based  upon  Brown  v.  Clements,  3  How.  665,  which 
was  expressly  overruled  in  Gazzam  v.  Leasee  of  Phillips^  20 
How.  372.  See,  also,  Hardin  v.  Jordan,  140  U.  8.  871.  In 
any  event,  we  think  '**  that  this  case  is  governed  by  the 
rule  laid  down  in  Jones  v.  Lee,  77  Mich.  35. 

Unless  the  contrary  appear,  a  grant  of  land  bounded  by  a 
watercourse  conveys  riparian  rights:  Richardson  v.  Prentiss, 
48  Mich.  88;  and  the  title  of  the  riparian  owner  extends  to 
the  Tniddle  line  of  the  lake  or  stream  of  the  inland  waters: 
Webber  v.  Pere  Marquette  Boom  Co.,  62  Mich.  626,  and  cases 
cited  at  page  636.  A  boundary  line  may  be  so  described  as 
to  preclude  the  extension  of  the  grant  by  construction  to  the 
center  of  the  stream.  When  it  is  said  that  meanders  have 
no  significance  as  boundaries,  what  is  meant  is  that  mean« 
ders  do  not  preclude  such  extension  of  the  grant. 

In  Luce  v.  Carley,  24  Wend.  451,  35  Am.  Dec.  637,  among 
the  courses  in  the  description  of  the  premises  were  those  to  a 
hemlock  stake  "standing  on  the  east  bank  of  the  river;  from 
thence  down  the  river,  as  it  winds  and  turns,  24  chains  and 
94  links,  to  a  hard  maple  tree."    The  court  say: 

'^  It  is  never  thought  that  monuments  mentioned  in  such  a 
deed  as  occupying  the  bank  of  the  river  are  meant  by  the 

parties  to  stand  on  the  precise  winter  line They  are 

used  rather  to  fix  the  termini  of  the  line  which  is  described 

as  following  the  sinuosities  of  the  stream Where  the 

grant  is  so  framed  as  to  touch  the  water  of  the  river,  and  the 
parties  do  not  expressly  except  the  river,  ....  one-half 
the  bed  of  the  stream  is  included  by  construction  of  law": 
Child  V.  Starr,  4  Hill,  375;  Seneca  Nation  v.  Knight,  23  N.  Y. 
498;  Rix  v.  Johnson,  5  N.  H.  520;  22  Am.  Dec.  472;  Gouver- 
tieur  V.  National  Ice  Co.,  134  N.  Y.  355;  30  Am.  St.  Rep.  669. 
The  shore  proprietor  takes  by  virtue  of  shore  ownership. 
His  interest  in  the  bed  of  the  stream  he  acquires  as  appurte- 
nant to  the  grant,  and  the  extent  of  that  interest  depends 
upon  his  frontage,  and  the  form,  length,  and  breadth  of  the 
body  of  water  upon  which  he  abuts.  That  a  lake  may  be  of 
such  form  as  to  render  the  designation  in  it  of  the  boundaries 
of  the  several  riparian  owners  ''^  somewhat  difficult  is  not 
an  objection  to  the  application  of  the  rule.  Mr.  Justice  Camp- 
bell says  in  Lincoln  v.  Davis,  53  Mich.  390,  51  Am.  Rep.  116: 
**  In  carrying  oat  lines  of  ownership  in  narrow  streams  it 
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is  easy  to  find  tlie  general  course  of  the  stream,  and  to  draw 
lines  perpendicular  to  that  course  from  the  terminal  shore 
lines.  But  on  lakes  all  lines  from  the  shore  tend  to  convei^ 
in  some  central  part  of  the  lake;  and,  while  irregularity  of 
shape  prevents  drawing  them  to  a  common  center,  they  must 
all,  if  protracted,  cross  each  other  in  a  perplexing  way.  The 
rule  adopted  in  such  waters,  where  the  whole  surface  could 
be  appropriated,  has  always  been  to  divide  the  water  area  in 
proportion  to  the  shore  frontage,  and  never  to  attempt  any 
division  by  lines  run  from  the  shore,  except  over  such  parts 
of  the  lake  as  are  substantially  adjacent  to  the  shore.  In 
some  cases,  by  a  fair  partition,  a  shore  owner  would,  by  his 
extent  of  shore  line,  obtain  a  share  beyond  the  center.  But 
it  seems  impossible,  if  the  whole  water  is  to  be  regarded  as 
divided  up,  to  reach  a  division  without  some  proceeding  in  the 
nature  of  a  partition  which  will  fix  the  various  possessions." 

Again,  in  Jones  v.  Zee,  11  Midi.  35,  Mr.  Justice  Campbell 
says:  "  It  appears  clearly  enough  in  the  present  case  that 
while  there  is  a  considerable  frontage  facing  northwest  or 
southeast,  the  lake  being  longest  in  that  direction,  there  must 
also  be  large  end  frontages,  which  look  up  or  down  the  lake 
perpendicularly,  or  nearly  so,  to  any  line  across  from  bank  to 
bank,  at  most  places  along  the  shores.  If  this  body  of  water 
were  not  navigable,  and  if  all  its  waters  could  in  any  way  be 
apportioned  among  the  riparian  proprietors  for  any  lawful 
purpose,  it  is  evident  that  it  could  not  be  done  by  reference  to 
9L\\y  filum  aqucs,  or  middle  thread,  but  must  be  done  by  some 
rule  of  proportion,  which  properly  could  only  be  got  at  by 
some  partition  proceeding,  inasmuch  as  such  waters  are  com- 
mon for  all  ordinary  uses." 

In  Bhdgett  etc,  Lximher  Co,  v.  Peters,  87  Mich.  498,  24  Am. 
St.  Rep.  175,  the  question  arose  as  to  the  proper  apportion- 
ment between  several  shore  owners  in  a  cove  on  Green  bay. 

***  In  Hardin  v.  Jordan,  140  U.  S.  402,  the  court  say: 
"  If  there  should  arise  any  question  between  the  plaintiff  and 
other  riparian  owners  of  lands  situated  on  the  margin  of  the 
lake  as  to  the  convergence  of  the  side  lines  of  the  plaintiff's 
land  in  the  lake,  it  can  be  disposed  of  by  the  parties  them- 
selves, by  a  resort  to  equity  or  to  such  other  form  of  proce- 
dure as  may  be  proper:  See,  also,  Oouvemeur  v.  National 
Ice  Co,,  134  N.  Y.  355;  30  Am.  St.  Rep.  669. 

In  the  present  case  it  is  practically  conceded  by  plaintiff 
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that,  unless  the  rule  coutended  for  by  it  is  appllcabli^  the 
judgment  below  was  correct. 

The  judgment  is  therefore  affirmed. 

The  other  justices  concurred. 


Boundaries  ov  Watjbrs  — How  Far  Grantes  Takes.— A  grant  of 
and  bordering  apon  a  river  carries  the  exclusire  right  and  title  in  the 
rirer  to  the  center  thereof,  subject  to  the  right  of  passage  in  the  pablic, 
nnless  the  term's  of  the  grant  specially  indicate  aui  intention  on  the  part  of 
the  grantor  to  confine  the  grantee  to  the  edge:  Chicago  ▼.  Fan  Inaen^  152 
lU.  624;  43  Am.  St.  Rep.  285.  A  grant  by  the  state  to  a  riparian  proprietor 
running  with  a  navigable  stream  extends  only  to  low-water  mark:  State  v. 
iSamm,  114  N.  C.  787;  41  Am.  St.  Rep.  811.     See  a  full  discussion  of  this 

subject  in  the  extended  note  to  Allen  v.  Weber,  27  Am.  St.  Rep.  66. 

* 

BOONDARIES  ON   WATERCOURSES,  '^HBTHER  LIMITED  BT  MONUKBNTS  at 

the  side  of  the  stream,  is  discussed  in  the  extended  note  to  Allen  ▼.  Weber, 
S7  Am.  St.  Rep.  59. 

Riparian  Rights  of  Grantees  or  Land  Borderino  on  Lakes.  —By 
the  common  law  the  same  rules  as  to  riparian  rights  which  apply  to  streams 
apply  also  to  lakes  or  other  bodies  of  still  water.  Hence,  if  a  meandered 
lake  is  non-navigable  in  fact,  the  patentee  of  land  bordering  thereon  takes 
to  the  middle  of  the  lake,  while  if  the  lake  is  navigable  in  fact  its  waters 
and  bed  belong  to  the  state:  Lamprey  v.  Staie,  52  Minn.  181;  38  Am.  St. 
Bep.  541,  and  note.  See,  also,  the  extended  note  to  MiUer  v.  Mendenhall^ 
19  Am.  St.  Rep.  23a 
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[102  Michigan,  288.] 

LsoiSLATiyB  Power— Delegation  of.— A  state  board  of  health  nuiy,  by 
the  legislature,  be  authorized  to  establish  a  quarantine  system  for  the 
purpose  of  preventing  immigrants  and  other  persons  from  entering  the 
state  and  going  from  place  to  place  within  it  who,  in  the  opinion  of 
the  board,  or  an  inspector  appointed  by  it,  are  likely  to  carry  infec- 
tious diseases,  and  generally  to  establish  quarantine  regulations  and 
rules  and  detain  and  disinfect  baggage  and  other  property. 

Constitutional  Law— Quarantine  Rboulations.— It  is  within  the  power 
of  the  legislature  to  make  it  unlawful  for  any  person  to  refuse  to  per- 
mit his  baggage  and  personal  effects  to  be  disinfected  in  accordance 
with  rules  and  regulations  formulated  by  the  state  board  of  health. 

iiVARANTINE    LSOLSLATION  —  StaTB    BoARD    07     HkALTH,     UNAUTHORISED 

Rules  and  Regulations  of. — ^Though  a  state  board  of  health  is  author* 
issd  to  establish  general  rules,  and,  by  an  inspector  acting  by  its  author^ 
ity,  to  detain  railway  cars  and  other  public  or  private  oonveyances 
whenever  it  appears  that  such  cars  or  other  conveyances  contain  any 
passenger  or  personal  property  which  has  been  exposed  to  any  danger- 
ous, communicable  disease,  it  is  not  authorised  to  subject  the  baggaga 
of  all  immigrants  to  disinfection,  whether  such  immigrants  come  from 
a  locality  whera  any  dangerous,  communicable  diseasa  azists  or  not. 
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A.  A.  EUis^  attorney  general^  for  the  relator. 

E,  C.  Chapin  and  John  D.  Conely,  for  the  respondent. 

•••  MoNTQOMERY,  J.  The  relator,  who  is  prosecuting  attor- 
ney •*•  for  the  county  of  Chippewa,  on  the  24th  of  Novem* 
ber,  1893,  presented  to  the  respondent,  who  is  a  justice  of  the 
peace  of  said  county,  a  coYnplaint  alleging  that  one  Robert 
6.  Finch  was  a  station  agent  of  the  Minneapolis,  St.  Paul  & 
Sault  Ste.  Marie  Railway  Company  at  Sault  Ste.  Marie,  and 
on  the  23d  of  November,  1893,  was  in  charge  of  a  train  be* 
longing  to  said  railway  company;  that  on  said  train  there 
was  baggage,  consisting  of  clothing,  wearing  apparel,  etc., 
belonging  to  one  Edmund  Watelet,  an  immigrant,  late  of 
Havre,  France,  who  was  traveling  through  Michigan  to  Min- 
neapolis, and  whose  baggage  was  liable  to  be  disinfected  by 
one  Thomas  N.  Rogers,  an  inspector  authorized  by  the  Mich- 
igan state  board  of  health  to  disinfect  the  baggage  of  all 
immigrants  destined  to  pass  into  or  through  the  state  of 
Michigan;  that  said  Finch  was  requested  by  said  Rogers  to 
detain  said  baggage  for  inspection  and  disinfection,  and  will* 
fully  refused  so  to  do,  and  proceeded  with  said  train  and 
said  baggage  into  and  through  Michigan,  in  violation  of  rule 
No.  2  framed  and  published  by  the  Michigan  state  board  of 
health,  under  Act  No.  230,  Laws  of  1885,  as  amended  by 
Act  No.  47,  Laws  of  1893,  of  this  state.  Upon  the  presenta- 
tion of  this  complaint  the  respondent  was  requested  by  the 
relator  to  cause  a  warrant  to  be  issued,  based  upon  said  com- 
plaint, but  he  declined  to  do  so,  for  the  reason  that  Act  No» 
47,  Laws  of  1893,  was  unconstitutional  and  void,  and  for  the 
further  reason  that,  if  said  act  was  not  void,  rule  No.  2,  upon 
which  the  prosecution  was  based,  was  not  authorized  by  said 
act,  and  that  the  board  of  health  exceeded  its  authority  in 
passing  said  rule.  The  relator  then  applied  to  the  circuit 
court  for  a  mandamus,  which  was  refused,  and  a  writ  of  cer- 
tiorari has  been  issued  to  review  the  decision  of  the  circuit 
judge.  The  two  questions  presented  here  are  those  which 
determined  the  action  of  the  justice. 

'^^  1.  It  is  contended,  and  the  circuit  judge  held,  that  the 
statute  in  question  is  unconstitutional,  for  the  reason  that  it 
delegates  to  the  state  board  of  health  legislative  power,  in 
contravention  of  section  1  of  article  4  of  the  constitution^ 
which  provides  that  the  '*  legislative  power  is  vested  in  a  ten* 
ate  and  house  of  representatives."    To  determine  the  questioa 
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involved y  it  is  necessary  to  refer  at  some  length  to  the  pro« 
visions  of  the  statute.  Section  1  provides  that:  **  Whenever 
it  shall  be  shown  to  the  satisfaction  of  the  state  board  of 
health  that  cholera,  diphtheria,  or  other  dangerous,  communi* 
cable  disease  exists  in  any  foreign  country,  neighboring  state^ 
or  locality  within  this  state,  whereby  the  public  health  is  im- 
periled, and  it  shall  be  further  shown  that  immigrants,  pas- 
sengers, or  other  persons  seeking  to  enter  this  state,  or  to 
travel  from  place  to  place  within  this  state,  are  coming  from 
any  locality  where  such  dangerous,  communicable  disease 
exists,  and  are  likely  to  carry  infection  of  such  dangerous,, 
communicable  disease,  the  state  board  of  health  shall  be  au* 
thorized  to  establish  a  system  of  quarantine  for  the  state  of 
Michigan,  or  for  any  portion  thereof." 

Section  2  provides  that:  *'  Such  quarantine  shall  be  for  tha 

purpose  of  preventing  all  immigrants,  passengers,  or  other 

persons,  under  the  circumstances  mentioned  in  section  one  of 

this  act,  from  entering  the  state,  or  from  going  from  place  to 

place  within  the  state,  who,  in  the  opinion  of  the  state  board 

of  health,  or  in  the  opinion  of  an  inspector  duly  appointed  by 

said  board,  are  likely  to  carry  infection  of  cholera,  smallpox, 

diphtheria,  or  other  dangerous,  communicable  disease;  and  for 

the  detention  of  all  such  persons  outside  the  borders  of  the 

state,  or,  if  already  within  the  state,  at  the  places  where  they 

may  be,  or  at  the  place  they  have  been  exposed  to  or  have 

contracted  such  dangerous,  communicable  disease,  or  at  such 

suitable  place  as  such  board  may  provide,  during  the  period 

of  the  incubation  of  such  disease,  or  of  its  existence  if  already 

developed,  and  until,  in  the  opinion  of  the  state  board  of 

health,  such  persons  are  free  from  all  danger  of  infection." 

•*■  Section  8  provides  that:  '*The  state  board  of  health  is 
authorized  to  establish  general  rules,  and,  by  an  inspector 
acting  by  virtue  thereof,  to  detain  railroad  cars  or  other  pub- 
lic or  private  conveyances  whenever  it  shall  be  shown  to  the 
satisfaction  of  such  board,  or  to  the  inspector,  as  provided  in 
such  rules,  that  such  cars  or  other  conveyances  contain  any 
passenger,  person,  or  property  which  has  been  exposed  to 
cholera,  diphtheria,  or  other  dangerous,  communicable  disease, 
or  when  it  shall  be  shown  to  the  satisfaction  of  such  board  or 
inspector  as  aforesaid  that  any  passenger,  person,  or  property 
is  being  transported  on  such  railroad  cars,  or  other  public  or 
private  conveyance,  from  any  locality  within  or  without  this 
•tate  where  any  such  dangerous,  communicable  disease  ex* 
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ists,  and  where,  under  the  circuraBtanceB  shown  to  such 
board,  such  persons  or  property  are  likely  to  carry  infectioa 
of  such  dangerous,  communicable  disease.  In  such  case  said 
board  may,  by  its  duly  constituted  inspectors,  remove,  iso* 
late,  place  under  the  care  of  local  boards  of  health,  order  to 
be  returned  to  the  places  whence  they  camCi  or  dispose  of  ia 
any  other  manner  it  may  consider  proper,  all  railroad  cars, 
or  other  conveyances,  all  passengers  in  such  railroad  cars 
or  other  conveyances,  when  there  is  reason,  as  aforesaid,  to 
believe  such  may  have  contracted  or  become  infected  with 
any  dangerous  communicable  disease,  or  have  been  exposed 
or  infected  by  any  such  disease  in  a  manner  likely  to  render 
them  bearers  of  infection." 

Section  4  provides:  *'A11  such  persons,  their  baggage,  and 
other  personal  effects,  and  all  such  conveyances,  shall  be  dis- 
infected under  such  rules  and  regulations  as  the  state  board 
of  health  may  establish  for  the  purpose  of  carrying  into  effect 
the  provisions  of  this  act,  before  such  persons  or  baggage  or 
conveyances  shall  be  permitted  to  enter  the  state,  or  to  peo- 
ceed  to  their  or  its  destination  if  already  in  the  state." 

Section  5  provides  for  the  disinfection  of  goods,  merchan- 
dise, conveyance,  or  other  property  which  the  state  board  has 
reason  to  believe  may  carry  the  germs  of  cholera  or  other 
dangerous,  communicable  disease,  and  authorises  the  board, 
under  the  circumstances  mentioned,  *^'  in  sections  2  and  8 
of  the  act,  to  prohibit  the  entry  of  such  goods,  merchandise, 
or  other  property  into  the  state,  or  their  being  moved,  if 
within  the  state,  until  such  disinfection  shall  be  accomplished. 
Section  6  provides:  '^  It  shall  be  the  duty  of  the  state  board 
of  health  to  frame  and  publish  rules  for  the  inspection,  isola- 
tion,  detention,  and  disinfection  contemplated  in  this  act. 
Whoever  shall  willfully  violate  the  rules  of  the  state  board 
of  health,  made  in  pursuance  of  this  act,  or  the  order  by  its 
duly  appointed  inspector  made  in  obedience  to  such  rules^ 
shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction 
thereof  shall  be  liable  to  payment  of  a  fine  of  $100  and  costs 
of  prosecution,  or  imprisonment  in  the  county  jail  for  a  peri** 
od  not  to  exceed  90  days,"  etc. 

As  was  said  by  Chief  Justice  Marshall  in  Wayman  v.  Souths 
ard,  10  Wheat.  1 :  ''It  will  not  be  contended  that  congress  can 
delegate  to  the  courts,  or  to  any  other  tribunals,  powers  which 
are  strictly  and  exclusively  legislative.  But  congress  may 
certainly  delegate  to  others  powers  which  the  legislature  maj 
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rightfully  exercise  itselfl  •  •  •  •  The  difference  between  the 
departments  undoubtedly  is  that  the  legislature  makes,  the 
executive  executes,  and  the  judiciary  construes,  the  law. 
But  the  maker  of  the  law  may  commit  something  to  the  dis- 
•cretion  of  the  other  departments,  and  the  precise  boundary 
of  this  power  is  a  subject  of  delicate  and  difficult  inquiry." 
In  In  re  Oriner^  16  Wis.  423, 433,  Mr.  Justice  Cole,  speaking 
for  the  court,  and  referring  to  the  rule  that  the  powers  of  the 
-different  departments  are  not  to  be  confounded,  or  delegated 
by  the  one  department  to  the  other,  said:  *'  Most  of  the  prop- 
•ositions  stated  are  recognized  political  maxims  under  our 
form  of  government.  It  is  only  the  conclusion  or  deduction 
from  those  propositions  about  which  any  doubt  can  exist. 
No  one  will  seriously  contend  that  congress  can  delegate 
legislative  power  to  the  president.  But  a  distinction  must  be 
made  of  *  those  important  subjects  which  must  be  entirely 
regulated  by  the  •**  legislature  itself,  from  those  of  less  in- 
terest, in  which  a  general  provision  may  be  made,  and  power 
given  to  those  who  are  to  act  under  such  general  provision 
to  fill  up  the  detail.'  It  would  seem  that  the  power  given  to 
the  president  to  make  all  rules  and  regulations  to  carry  into 
effect  the  law  for  calling  out  the  militia  is  of  the  latter  char- 
acter. Congress  might  have  regulated  by  its  legislation  the 
whole  details  of  the  draft,  if  it  had  thought  proper  to  do  so. 
But,  having  in  the  most  ample  manner  clothed  the  president 
with  power  to  call  forth  the  militia,  it  further  provided  that 
he  should  make  all  proper  rules  and  regulations  for  the  en- 
forcement of  the  draft,  where  state  laws  upon  the  subject 

were  defective This  no  more  partakes  of  legislative 

power  than  that  discretionary  authority  intrusted  to  every 
department  of  the  government  in  a  variety  of  cases.  This 
practice  of  giving  discretionary  power  to  other  departments 
•or  agencies,  who  were  intrusted  with  the  duty  of  carrying 
into  effect  some  general  provisions  of  law,  had  its  origin  at 
the  adoption  of  the  constitution,  and  in  the  action  of  the 
first  congress  under  it,  as  the  federal  legislation  abundantly 
ehows":  See,  also,  as  bearing  upon  this  question.  Field  v. 
<7IarJfc,  143  U.  S.  649;  Locke's  Appeal,  72  Pa.  St.  491;  13  Am. 
Rep.  716;  Georgia  R.  R.  Co.  v.  Smith,  70  Qa.  694. 

In  the  present  case  we  think  it  can  hardly  be  doubted, 
under  the  authorities  cited,  that  the  legislature  might  have 
provided  for  the  disinfection  of  the  baggage  and  personal 
effects  of  travelers  coming  from  infected  porte,  under  the 
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direction  of  an  inspector  of  the  board.  To  have  made  such 
a  law  effective,  it  would  have  been  essential  that  the  inspect- 
or  should  be  given  authority  to  act,  and  to  make  it  a  rai9- 
demeanor  to  refuse  to  recognize  his  authority.  The  present 
act  does  nothing  more,  except  that  it  provides  that  such  dis- 
infection shall  take  place  under  general  rules  to  be  adopted 
by  the  state  board  of  health.  The  rules  relate  to  matter  of 
detail.  It  is  well  known  that  there  are  different  methods  of 
disinfection.  It  was  properly  left  to  the  board  by  the  legis- 
lature to  determine  as  to  these  methods;  and,  instead  of  in- 
trusting •**  it  to  the  discretion  of  the  individual  inspector, 
it  was  prescribed  that  general  rules  should  be  adopted. 

We  are  referred  to  the  case  of  Senate  of  Happy  Home 
Clxibs  V.  Board  of  Supervisors^  99  Mich.  117,  as  authority  for 
respondent's  contention.  The  statute  considered  in  that 
case  bears  no  analogy  to  the  statute  under  consideration. 
The  power  was  there  delegated  to  a  private  corporation  to 
make  rules  governing  the  conduct  of  the  accused,  the  observ- 
ance of  which  rules  should  operate  to  acquit  and  discharge 
the  accused.  This  did  not  leav"^  a  discretion  in  public 
officials  as  to  the  mere  details  of  the  operation  of  the  law^ 
but  was  an  attempt  to  delegate  power  to  a  private  corpora- 
tion, which  it  was  clearly  beyond  the  authority  of  the  legis- 
lature to  do. 

Reliance  seems  to  have  been  placed  by  the  circuit  judge 
upon  the  two  cases  of  Ex  parte  Cox,  63  Cal.  21,  and  Board 
of  Harbor  Commrs.  v.  Excelsior  Redwood  Co.,  88  Cal.  491,  22 
Am.  St.  Rep.  321.     In  the  latter  case  an  attempt  was  made 
to  confer  upon  the  board  of  harbor  commissioners  the  power 
to  prescribe  rules,  and  fix  the  penalty  for  their  violation, 
which  clearly  distinguishes  it  from  the  present.     In  the  case 
of  Ex  parte  Cox,  63  Cal.  21,  the  petitioner  was  convicted  of  a 
misdemeanor,  consisting  of  the  violation  of  a  rule  and  regu* 
lation  of  the  board  of  state  viticultural  commissioners.    The 
act  of  the  legislature  in  question  declared  that  the  board 
should  have  power  to  declare  and  enforce  rules  and  regula- 
tions, in  the  nature  of  quarantine,  to  govern  the  manner  of 
and  restrain  or  prohibit  the  importation  into  the  state  of 
infected  articles  and  empty  fruit  boxes,  and  declared  that  a 
willful  violation  of  the  quarantine  regulations  of  the  board 
should  be  a  misdemeanor.     The  court  say:  *'The  act  before 
tii  does  not  say  it  shall  be  unlawful  to  import,  distribute,  oi 
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dispose  of  infected  articles,  but  it  attempts  to  confer  upon 
the  board  the  power  to  so  declare.'* 

•*•  We  think  our  statute  is  distinguishable  in  principle 
from  the  one  here  dealt  with.  The  effect  of  the  provisions  of 
our  statute  is  to  declare*  it  unlawful  for  any  person  to  refuse 
to  permit  his  baggage  and  personal  effects  to  be  disinfected 
in  accordance  with  the  rules  and  regulations  of  the  state 
board  of  health.  The  rules  and  regulations  are  limited  to 
the  purposes  which  are  specifically  described  by  the  act 
We  think  the  statute  is  constitutional. 

2.  As  above  stated,  bv  the  act  of  1893  it  was  not  intended 
to  confer  upon  the  board  any  power  beyond  that  of  fixing 
the  method  to  be  adopted  in  carrying  into  effect  the  details 
of  the  isolation,  inspection,  disinfection,  etc.,  provided  for  by 
the  law  itself.  By  the  first  section  the  board  is  authorized 
to  establish  a  quarantine  when  it  is  shown  to  the  satisfaction 
of  the  board  that  dangerous,  communicable  disease  exists  in 
any  foreign  country,  neighboring  state,  or  locality  within  this 
state,  and  when  it  is  further  shown  that  immigrants,  passen- 
gers, or  other  persons  seeking  to  enter  this  state,  or  to  travel 
from  place  to  place  within  this  state,  are  coming  from  any 
locality  where  such  dangerous,  communicable  disease  exists. 
By  section  3  it  is  provided  that  '*  the  state  board  of  health 
is  authorized  to  establish  general  rules,  and,  by  an  inspector 
acting  by  virtue  thereof,  to  detain  railroad  cars,  or  other 
public  or  private  conveyances,  whenever  it  shall  be  shown 
to  the  satisfaction  of  such  board,  or  to  the  inspector  as 
provided  in  such  rules,  that  such  cars  or  other  conveyances 
contain  any  passenger,  person,  or  property  which  has  been 
exposed  to  cholera,  diphtheria,  or  other  dangerous,  commu- 
nicable disease,  or  when  it  shall  be  shown  to  the  satis- 
faction of  such  board  or  inspector  as  aforesaid  that  any 
passenger,  person,  or  property  is  being  transported  on  such 
railroad  cars  or  other  public  or  private  conveyance  from  any 
locality  within  or  without  this  state  where  any  such  danger- 
ous, communicable  disease  exists,  and  where,  under  the  cir- 
cumstances shown  to  such  board,  such  persons  or  property 
are  '^^  likely  to  carry  infection  of  such  dangerous,  com- 
municable disease." 

A  careful  examination  of  the  rules  declared  by  the  board, 
and  particularly  of  the  one  alleged  to  have  been  violated, 
leads  us  to  the  conclusion  that  the  board  exceeded  the  au« 
4iority  conferred  by  the  statute  by  the  promulgation  of  the 
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rule  in  question.  The  rules  recite  the  existence  of  communi- 
cable diseases  in  various  foreign  countries  from  which  immi- 
grants are  coming  to  the  United  States  in  large  numbers,  and 
then  proceed,  by  rule  2:  "  Except  as  hereinafter  specificallj 
excepted,  all  baggage  of  all  im migrants,  and  all  containers 
of  all  such  baggage,  destined  to  pass  into  or  through  Michi- 
gan, must  be  detained  until  disinfected." 

The  exceptions  mentioned  are:  **1.  Baggage  bearing  a  cer- 
tificate issued  by  an  inspector  authorized  or  accredited  by 
the  Michigan  state  board  of  health;  2.  Baggage  contained 
in  sealed  cars,  such  seals  not  to  be  broken  or  the  cars  opened 
in  the  state  of  Michigan;  3.  Hand  baggage  of  immigrants 
used  en  route,  and  known  to  have  crossed  the  ocean  in  ships 
uninfected  with  any  dangerous,  communicable  disease,  or 
bearing  a  certificate  of  disinfection,  issued  by  an  inspector 
authorized  or  accredited  by  the  Michigan  state  board  of 
health." 

Under  these  rules  the  baggage  of  all  immigrants  was  sub- 
ject to  disinfection,  whether  such  immigrant  came  from  a 
port  or  locality  where  any  dangerous,  communicable  disease 
existed  or  not.  Indeed,  there  was  no  allegation  in  the  com- 
plaint that  the  baggage  in  question  came  from  such  locality. 
This  is  beyond  the  power  of  the  board. 

We  do  not  intimate  that  it  would  not  be  competent  for  the 
legislature  to  provide  for  the  disinfection  of  all 'baggage, 
where,  in  the  opinion  of  the  state  board  of  health,  from  the 
prevalence  of  a  contagious  disease,  such  precaution  is  neces- 
sary. But,  instead  of  doing  so,  it  is  provided  by  section  3 
that  the  board  is  authorized  to  establish  general  '^®  rules, 
and,  by  an  inspector  acting  by  virtue  thereof,  to  detain  rail- 
road cars  or  other  public  or  private  conveyances  whenever  it 
shall  be  shown  to  the  satisfaction  of  such  board,  or  to  the 
inspector,  as  provided  in  such  rules,  that  such  cars  or  other 
conveyances  contain  any  passenger,  person,  or  property  which 
has  been  exposed,  etc.,  or  when  it  shall  be  shown  to  the  satis- 
faction of  such  board  or  inspector  as  aforesaid  that  such  pas- 
senger, person,  or  property  is  being  transported  from  any 
locality  where  any  such  dangerous,  communicable  disease 
exists,  and  where  such  persons  or  property  are  likely  to  carry 
infection  of  such  dangerous,  communicable  disease.  The 
rule  in  question  did  not  make  it  a  prerequisite  to  the  inspec- 
tion that  the  baggage  being  transported  come  from  a  locality 
where  such  disease  existed,  as  ascertained  either  by  the  board 
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or  inepeotori  and  in  this  respect  was  broader  than  (be  statntei 
and  cannot  be  sustained. 

It  follows  that  the  justice  was  right  in  refusing  to  issue  the 
warrant  We  have,  however,  gone  at  length  into  the  con- 
Bideration  of  the  provisions  of  the  statute  to  show  to  what 
extent  authority  is  conferred  upon  the  board,  as  the  question 
involved  is  one  of  great  public  importance. 

The  judgment  will  be  affirmed. 

The  other  justices  concurred. 


Qnarantlno  and  Health  Lawi  and  Bognlatlona. 

Perhaps  no  legislatioD,  municipal,  state,  or  national,  is  of  greater  impor* 
tance  than  that  directed  to  the  exclusion,  so  far  as  practicable,  of  contagiooi 
dis^kses  by  which  the  health  and  life  of  men  or  of  animals  may  be  affected, 
and  the  keeping  of  those  diseases,  when  they  have  once  gained  an  entrance, 
within  the  smallest  possible  limits,  and  providing  for  the  establishment  and 
enforcement  of  regulations  by  which  their  general  dissemination  shaU  b« 
prevented  and  their  continued  existence  rendered  improbable  or  impossible. 
Nor  is  it  possible  to  enforce  these  regulations  in  any  locality  for  any  great 
length  of  time  without  affecting  commerce  with  other  localities  and  pro- 
ducing conflicts  of  interest,  not  only  between  citizens  of  these  different 
localities,  but  often  between  citizens  of  the  same  municipality.  It  is  doubt- 
less true  that  regulations  of  this  character  may,  to  a  certain  extent,  be  en- 
acted and  enforced  by  municipal,  by  state,  and  by  national  authority,  and 
it  is,  we  think,  difficult,  if  not  impossible,  to  now  formulate  any  test  by 
which  to  determine  between  these  separate  authorities  whether  a  regulation 
of  the  one  must  be  disregarded  because  infringing  upon  the  authority  of  the 
other,  beyond  the  general  suggestion  that  a  municipal  ordinance  cannot 
prevail  over  a  state  law,  and  a  state  law  must  not,  under  the  guise  of  a  quar- 
antine regulation,  assume  to  regulate  commerce  between  the  states  or  with 
foreign  nations  nor  to  "  lay  any  duty  on  tonnage." 

National  Laws  and  RefjtUaliona. — Oue  of  the  powers  conferred  upon  the 
Congress  of  the  United  States  is  that  of  regulating  commerce  "  with  foreign 
nations,  and  among  the  several  states,  and  with  the  Indian  tribes":  Const., 
art  1,  sec  S.  It  follows  from  this  grant  of  power  that,  at  least  in  so  far  as 
they  may  be  deemed  regulations  of  foreign  or  interstate  commerce,  congress 
has  the  power  to  enact  laws  upon  the  subject  of  quarantine,  and  that  such 
laws  must  prevail  as  against  any  conflicting  state  or  local  legislation,  and, 
from  the  fact  that  the  states  have  reserved  to  themselves  the  powers  not 
conceded  to  the  national  legislature  by  the  constitution  of  the  United 
States,  each  state  may  enact  and  enforce  quarantine  or  other  regulations  for 
the  preservation  of  the  public  health  not  infringing  upon  the  authority  of 
eongress  to  regulate  commerce:  Story  on  the  Constitution,  sees.  1070-1075. 

So  far  as  we  are  aware,  no  case  has  yet  been  presented  for  judicial  de- 
termination involving  the  claim  that  some  law  or  regulation  authoriied  by 
the  United  States  with  a  view  of  protecting  and  preserving  the  publie 
health  and  preventing  the  introduction  or  spread  of  disease,  either  among 
men  or  beasts,  was  in  conflict  with  some  state  law  or  regulation,  and  was  aa 
attempt  by  the  national  legislature  to  go  beyond  its  mere  power  to  regulate 
oommerce,  and  hence  to  assume  jurisdiction  of  matters  strictly  within  that 

itroL    Congress  it  is  true,  hai,  almost  from  the  beginning,  avoided  any 
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oonfliot  between  state  and  national  authority  by,  in  effect^  adopting  the 
state  laws  and  regulations,  and  directing  the  officers  and  agents  of  the  gen* 
eral  goverument  to  aid  in  their  enforcement:  Story  on  the  Gonstitntion, 
sec.  10;6;  Otbbons  v.  Ogden,  9  Wheat  205;  Lockwood  v.  BarUeU,  130  N.  Y. 
340.  Thas  section  4792  of  the  Revised  Statutes  of  the  United  States  de- 
cUres  that  *'  the  quarantines  and  other  restraints  established  by  the  health 
laws  of  any  state,  respecting  any  vessels  arriving  in  or  bound  to  any  port 
or  district  thereof,  shall  be  duly  observed  by  the  officers  of  the  customs 
revenue  of  the  United  States,  by  the  masters  and  crews  of  the  several 
revenue  cutters,  and  by  the  military  officers  commanding  in  any  fort  or  sta- 
tion upon  the  sea  coast;  and  all  such  officers  of  the  United  States  shall 
faithfully  aid  in  the  execution  of  such  quarantines  and  health  laws,  accord- 
ing  to  their  respective  powers  and  within  their  respective  precincts,  and  as 
they  shall  be  directed,  from  time  to  time,  by  the  secretary  of  the  treasury. 
But  nothing  in  this  title  shall  enable  any  state  to  ooUect  a  duty  of  tonnags 
or  impost  without  the  consent  of  congress."  « 

The  succeeding  section  enacts  that  whenever,  by  the  health  laws  of  any 
state  or  by  the  regulations  made  pursuant  thereto,  any  vessel  arriving 
within  a  collection  district  of  such  state  is  prohibited  from  coming  to  the 
port  of  entry  or  delivery  by  law  established  for  such  district,  and  such 
health  laws  require  or  permit  the  cargo  of  the  vessel  to  be  unladen  at  some 
other  place  within  or  near  to  such  district,  the  collector,  after  due  report  to 
him  of  the  whole  of  such  cargo,  may  grant  his  warrant  or  permit  for  the 
unlading  or  discharge  thereof  under  the  care  of  the  surveyor  or  one  or  more 
inspectors  at  some  other  place  where  such  health  laws  permit,  and  upon  the 
conditions  and  restrictions  which  shall  be  directed  by  the  secretary  of  the 
treasury,  or  which  such  collector  may  for  the  time  deem  expedient  for 
the  security  of  the  public  revenue. 

By  the  statute  of  April  29,  1878,  it  was  declared:  "That  no  vessel  or 
vehicle  coming  from  any  foreign  port  or  country  where  any  contagious  or 
infectious  disease  may  exist,  and  no  vessel  or  Tehicle  containing  any  per- 
son  or  persons,  merchandise,  or  animals  affected  with  any  infectious  or 
contagious  disease,  shall  enter  any  port  of  the  United  States  or  pass  the 
boundary  line  between  the  United  States  and  any  foreign  country  contrary 
to  the  quarantine  laws  of  any  one  of  said  United  States  in  or  through  the 
jurisdiction  of  which  such  vessel  or  vehicle  may  pass  or  to  which  it  is  des- 
tined, and  except  In  the  manner  and  subject  to  the  regulations  to  be 
prescribed  as  hereinafter  provided."  This  statute  further  provided  that 
whenever  an  infectious  or  contagious  disease  shall  appear  in  any  foreign 
port  or  country,  and  whenever  any  vessel  shall  leave  any  infected  foreign 
port,  or  have  on  board  goods  or  passengers  coming  from  any  port  or  dis- 
trict infected  with  cholera  or  yellow  fever  bound  for  any  port  in  the 
United  States,  the  consular  officer  or  other  representative  of  the  United 
States  at  or  nearest  such  foreign  port  shall  give  notice  thereof  to  the  su- 
pervising surgeon  general  of  the  marine  hospital  service  and  to  the  health 
officer  of  the  port  of  destination  in  the  United  States,  and  that  the  sur* 
geon  general  shall,  under  the  direction  of  the  secretary  of  the  treasury,  be 
charged  with  the  execution  of  the  provisions  of  the  act,  and  shall  frame  all 
needful  rules  and  regulations  for  that  purpose,  subject  to  the  approval  of 
the  president,  but  that  such  rules  or  regulations  shall  not  conflict  with  or 
impair  any  sanitary  or  quarantine  laws  or  regulations  of  any  state  or 
municipal  authority  now  existing  or  which  may  hereafter  be  enacted;  and 
that  at  all  ports  where,  in  the  opinion  of  the  secretary  of  the  treasury,  il 
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^hall  be  necessary  to  establish  quarantine,  the  medical  offloert  or  other 
agents  of  the  marine  hospital  service  shall  perform  such  duties  in  the 
-enforcement  of  the  quarantine  laws  and  regulations  as  may  be  assigned  by 
the  surgeon-general  of  that  service,  provided  that  there  shall  be  no  inter- 
ference in  any  maauer  with  any  qaarautine  laws  or  regulations  as  they  may 
now  exist  or  may  hereafter  be  adopted  by  state  laws. " 

Other  statutes  were  enacted  by  congress  establishing  a  national  board  of 
health  and  relating  to  contagious  diseases,  but  their  operation  was  restricted 
to  four  years  from  and  after  their  passage:  See  20  U.  S.  Stats.  48i;  21 
U.  S.  Stats.  5,  46.  By  chapter  453  of  the  statutes  of  1882  the  duties  of  the 
board  of  health  were  restricted  to  the  diseases  of  cholera,  smallpox,  and 
yellow  fever:  22  U.  8.  State.  315. 

By  the  act  of  August  30,  1890,  the  importation  of  cattle^  iheep,  or  other 
ruminants  and  swine  which  had  been  exposed  to  any  disease  was  prohibited, 
and  the  secretary  of  agriculture  was  authorized  to  place  and  retain  in  quar« 
antizje  all  such  ruminants  and  swine  at  such  ports  as  he  might  designate,  and 
npon  such  conditions  as  he  might,  by  regulation,  prescribe,  and  the  importa* 
tion  of  any  such  animals  into  the  United  States  at  any  other  port  was  for* 
bidden;  and  the  president,  whenever  in  his  opinion  it  should  be  necessary 
for  the  protection  of  animals  in  the  United  States  against  infections  or  oon- 
tagious  diseases,  was  authorized  by  proclamation  to  suspend  the  importatioa 
of  all  or  any  class  of  animals  for  a  limited  time,  during  which  the  importa* 
tion  of  such  animals  should  be  unlawful:  26  U.  8.  Stats.  416. 

On  February  15,  1893,  was  enacted  another  statute,  granting  additional 
quarantine  powers,  and  imposing  additional  duties  upon  the  marine  hos* 
pital  service,  making  it  unlawful  for  any  vessel  from  any  foreign  port  to 
enter  any  port  of  the  United  States,  except  in  accordance  with  the  regula- 
tions prescribed  by  the  act,  among  which  was  that  the  vessel  should  be  re- 
quired to  obtain  from  an  officer  <d  the  United  States  at  the  port  of  its 
departure  a  bill  of  health  in  the  form  prescribed  by  the  secretary  of  the 
treasury.  The  supervising  surgeon  general  of  the  marine  hospital  service 
was  also  authorized  to  examine  the  quarantine  regulations  of  all  state  and 
municipal  boards  of  health,  and,  under  the  direction  of  the  secretary  of  the 
treasury,  to  co-operate  with  and  aid  state  and  municipal  boards  of  health  in 
the  execution  and  enforcement  of  the  rules  and  regulations  of  such  boards, 
and  of  the  rules  and  regulations  made  by  the  secretary  of  the  treasury  to 
prevent  the  introduction  of  contagious  or  infectious  diseases  into  the  United 
States  from  foreign  countries,  or  into  one  state  or  territory  or  the  District 
of  Columbia  from  another  state  or  territory  or  the  District  of  Columbia; 
and  when,  in  the  opinion  of  the  secretary  of  the  treasury,  the  quarantine 
regulations  of  the  state  or  territory  or  municipality  were  not  sufficient  to 
prevent  the  introduction  of  such  diseases  into  the  United  States  or  the 
state  or  territory  or  district,  the  secretary  of  the  treasury  was  authorised  to 
make  additional  rules  and  regulations  to  prevent  such  introduction;  that 
when  such  rules  and  regulations  had  been  made  and  promulsrated  by  the 
secretary  of  the  treasury,  if  the  state  or  municipal  authorities  should  refnso 
or  fail  to  regulate  them,  the  president  should  execute  and  enforce  the  same^ 
and  adopt  such  measures  as,  in  his  judgment,  should  prevent  the  introduo- 
tion  and  spread  of  such  diseases,  and  should  detail  officers  for  that  purpose. 
The  president  was  further  given  authority,  if  he  should  deem  it  necessary  to 
prevent  the  introduction  of  cholera,  or  other  infectious  or  contagious  dis- 
from  a  foreign  country,  to  wholly  prohibit  the  introduotion  of  persons 
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and  property  from  raoh  coantriea  and  placet  aa  he  shall  designate,  and  for 
■uoh  period  of  time  as  he  shall  deem  necessary:  27  U.  S.  Stats.  449-452. 

It  will  be  seen  from  examining  this  last  statute  that  nnder  its  provisioD* 
a  conflict  may  arise  between  the  state  and  national  authorities,  beoauae  it 
Tests  the  secretary  of  the  treasury  with  power  to  make  rules  and  regala> 
tions  in  addition  to  those  prescribed  by  the  state,  and,  in  the  event  of  their 
nonenforcement  by  the  state  officers,  the  president  may  execute  and  enforce 
the  same,  and  adopt  such  measures  as  to  him  may  seem  necessary  and  detail 
officers  for  that  purpose.  Under  this  authorization,  the  president  may  for- 
mulate and  provide  for  the  enforcement  of  regulations  for  the  purpose  of 
preventing  the  introduction  of  a  contagious  disease  into  one  state  trouh 
another,  and,  while  such  regulations  may,  in  the  greater  number  of  cases, 
savor  of  regulations  of  commerce,  and  therefore  be  such  that  the  state  must 
yield  to  them,  it  is  easy  to  suggest  rules  upon  the  subject  whioh  cannot 
fairly  be  deemed  rules  for  the  regulation  of  commerce,  and  which,  it  would 
seem,  the  national  government  has  no  rightful  authority  to  enforce  within 
the  state  when  in  conflict  with  its  laws. 

State  Laws, — Each  state  has  unqueslionable  authority,  in  the  protection 
of  the  life,  health,  and  property  of  its  citizens,  to  adopt  and  enforce  rules- 
and  regulations  designed  for  the  preservation  and  promotion  of  the  health 
and  the  prolongation  of  the  lives  of  its  citizens,  and  also  of  all  other  forms  of 
life,  whether  animal  or  vegetable,  except  in  so  far  as  some  limitation  upon 
this  power,  either  express  or  implied,  can  be  found  in  the  constitution  of 
the  United  States,  or  the  laws  enacted  in  pursuance  thereot  It  has  not,  so- 
far  as  we  can  ascertain,  been  suggested  that  any  such  limitation  can  be 
found,  unless  it  is  contained  in  the  grant  to  congress  of  the  power  to  regu* 
late  commeroe  with  foreign  nations,  among  the  several  states,  or  with  the 
Indian  tribes.  It  has  beeu  contended  that,  in  the  exercise  of  this  power,, 
congress  may  so  completely  cover  the  subject  of  health  and  quarantine  reg- 
ulations as  to  leave  the  states  no  opportunity  for  further  action,  and  there* 
fore  that  the  national  authority  may  entirely  exclude  the  state  authority. 
Whether  this  is  true  or  not,  we  shall  probably  never  know,  for  the  reason 
that  congress,  instead  of  prohibiting  state  action,  has  stimulated  and  adopted 
it,  and  has  for  itself  disclaimed  all  wish  to  act,  except  when  the  state  regu- 
lation and  action  prove  inadequate.  The  authority  of  the  state  is,  never- 
theless, to  some  extent  limited  by  the  national  constitution.  Its  action  ia 
not  necessarily  invalid  because  it  may  affect  commerce  with  foreign  nationa 
or  among  the  states.  It  must  not,  however,  unnecessarily  interfere  with 
such  commerce,  and  it  cannot,  under  pretense  of  adopting  quarantine  regu- 
lations or  health  laws,  regulate  or  prohibit  commerce  in  a  way,  or  to  ao 
extent,  not  required  for  the  preservation  or  promotion  of  the  public  health. 

"Quarantine  laws  are  a  familiar  exercise  of  the  police  power  of  a  state. 
Their  enactment  is  within  its  lawful  province,  and  the  making  of  regulations 
for  their  enforcement  has  always  been  intrusted  to  subordinate  boards. 
Even  if  it  be  conceded,  as  it  has  often  been  contended,  that  whenever  con- 
gress shall  undertake  to  provide  a  general  system  of  quarantine  or  shall  con- 
fide the  execution  of  such  a  system  to  a  national  board  of  health,  or  to  local 
boards  of  health,  as  may  be  found  expedient,  all  state  laws  will  be  abro- 
gated, at  least  so  far  as  the  two  are  inconsistent;  until  this  is  done,  the 
laws  of  the  state  are  valid":  Train  v.  Boston  DinnfecUng  Co.,  144  Mass.  523; 
69  Am.  Rep.  118. 

It  follows  from  these  views,  which  are  supported  by  many  other  adjndi« 
«ations«  both  state  and  national,  that  the  quarantine  regolationa  of  a  statt 
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Bintt  be  ratUined  when  they  may  fairly  be  deemed  to  fall  within  ita  polio» 
power,  and,  furthermore,  that  the  caaea,  when  they  can  be  adjudged  not  to 
fall  within  it,  muat  be  of  an  extreme  character  and  of  ntre  oocnrrenoe. 
This  ia  a  Tery  general  and  oomprehenaiTO  power,  including  within  it  the 
adoption  and  enforcement  of  auch  lawa  aa  may  fairly  be  deemed  to  have 
been  designed  in  good  faith  for  the  promotion  of  the  public  welfare,  and 
which  are  not  in  direct  conflict  with  aome  constitutional  limitation:  New 
TorkT.  MHn,  11  Pet.  132.     While  the  national  government  has  reserved 
to  itself  the  right  to  regulate  commerce,  it  does  not  follow  that  every  atato 
law  which  to  some  extent  affects  or  regulates  commerce  must  be  disre- 
garded aa  in  conflict  with  the  paramount  national  authority.    The  regula- 
tion may  be  with    referenoe   to  a  subject  matter  concerning  which   tho 
national  authority  has  not  deemed  it  proper  to  act,  in  which  case,  though  the 
atate  action  may  properly  be  designated  aa  a  regulation  of  commerce,  yet  it 
will  be  allowed  to  stand  because  not  in  conflict  with  any  national  regula- 
tion.    Thus,  in  the  leading  case  upon  this  topic,  the  quarantine  laws  of  the 
state  of  Louisiana  were  assailed  because  they  required  all  vessels  passing 
designated  stations  to  submit  to  an  examination  by  state  officials,  and  to 
pay  a  fee  therefor,  and  it  was  insisted  that  this  was  necessarily  a  regulation 
of  commerce  and  an  imposition  of  tonnage  duties.     The  supreme  court  of 
the  United  States,  in  deciding  the  cause,  commented  upon  the  quarantine 
laws  of  the  state  and  affirmed  their  propriety  and  necessity,  and  that  the 
fee  complained  of  "is  not  a  tonnage  tax  within  the  true  meaning  of  that 
word  as  used  in  the  constitution,  but  is  a  compensation  for  services  ren- 
dered as  part  of  the  quarantine  system  of  all  countries  to  the  vessel  which 
receives  the  certificate  that  declares  it  free  from  further  regulations."    Aa 
to  the  supposed  invalidity  of  the  law  because  it  operated  as  a  regulation  of 
commerce,  the  oourt  aaid:  "  Is  the  law  under  consideration  void  as  a  regu- 
lation of  commerce?    Undoubtedly  it  if  in  some  sense  a  regulation  of  com- 
merce.    It  arrests  a  vessel  on  a  voyage  which  may  have  been  a  long  one. 
It  may  affect  commerce  among  the  states  when  the  vessel  is  coming  from 
some  other  state  of  the  union  than  Louisiana,  and  it  may  affect  commerce 
with  foreign  nations  when  the  vessel  arrested  comes  from  a  foreign  port. 
This  interruption  of  the  voyage  may  be  for  days  or  for  weeks.     It  extends 
to  the  vessel,  the  cargo,  the  officers  and  seamen,  and  the  passengers.     In 
ao  far  aa  ic  provides  a  rule  by  which  this  power  is  exercised,  it  cannot  be 
denied  that  it  regulates  commerce.     We  do  not  think  it  necessary  to  enter 
into  the  inquiry  whether,  notwithstanding  this,  it  is  to  be  classed  among 
those  police  powers  which  were  retained  by  the  states  as  exclusively  their 
own,  and,  therefore,  not  ceded  to  congress.     For  while  it  may  be  a  police 
power  in  the  sense  that  all  provisions  for  the  health,  comfort,  and  security 
of  the  citizens  are  police  regulations,  and  an  exercise  of  the  police  power,  it 
has  been  said  more  than  once  in  this  court  that,  even  where  such  powers 
are  so  exercised  aa  to  come  within  the  domain  of  federal  authority  aa  defined 
by  the  constitution,  the  latter  must  prevail:  Oibbons  v.  Ogden,  9  Wheat.  1; 
210;  Henderson  t.  Mayor,  92  U.  S.  259,  272;  New  Orleans  Oas  Co,  ▼.  Louuiana 
Light  Oik,  116  U.  8.  650,  661.    But  it  may  be  conceded  that  whenever  con- 
gress shall  undertake  to  provide  for  the  commercial  cities  of  the  United 
States  a  general  system  of  quarantine,  or  shall  confide  the  execution  of  the 
details  of  such  a  system  to  a  national  board  of  health,  or  to  local  boarda,  aa 
may  be  found  expedient,  all  state  laws  on  the  subject  will  be  abrogated,  at 
least  so  far  as  the  two  are  inconsistent.     But,  until  this  is  done,  the  laws 
•f  11m  state  on  the  subjeot  are  valid.    This  follows  from  two  roaaona:  1.  The 
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act  of  1799,  the  main  features  of  which  are  embodied  in  fcitie  S8  of  the 
Tised  Statutes,  clearly  recogaizes  the  qoarautine  laws  of  the  states,  and 
requires  of  the  officers  of  the  treasury  a  oooformity  to  their  provisioos  ia 
dealing  with  vessels  affected   by  the  quaraatiae  system.     Aad  this  very 
clearly  has  relatioa  to  laws  created  after  the  passage  of  that  statute,  as  well 
as  to  those  then  in  existence;  and  when,  by  the  act  of  April  29,  1878  (20  U.  S. 
Stats.  37),  certain  powers  in  this  direction  were  conferred  on  the  surgeon 
general  in  the  marine  hospital,  and  consuls  and  revenue  officers  were  re* 
quired  to  contribute  services  in  preventing  the  Importation  of  disease,  it 
was  provided  that  '  there  shall  be  no  interference  in  any  manner  with  any 
quarantine  laws  or  regulations  as  they  now  exist  or  may  hereafter  be  adopted 
under  state  laws,*  showing  very  clearly  the  intention  of  congress  to  adopt 
these  laws,  or  to  recognize  the  powers  of  the  states  to  pass  them.     2.  But, 
aside  from  this,  quarantine  laws  belong  to  that  class  of  state  legislation  which 
whether  passed  ii»ith  intent  to  regulate  commerce  or  not,  must  be  admitted 
to  have  that  effect,  and  which  are  valid  until  displaced  or  contravened  by 
some  legislation  of  congress.    The  matter  is  one  in  which  the  rules  that 
should  govern  it  may  in  many  respects  be  different  in  different  localities,  and 
for  that  reason  be  better  understood  and  more  wisely  established  by  the  local 
authorities.     The  practice  which  would  control  a  quarantine  station  on  the 
Mississippi  river,  a  hundred  miles  from  the  sea,  may  be  widely  and  wisely 
different  from  that  which  is  best  for  the  harbor  of  New  York.     In  this  re* 
spect  the  case  falls  within  the  principle  which  governed  the  cases  of  Willsan 
v.  BloMii-d  Creek  Marsh  Co,,  2  Pet.  245;  Cooley  v.  Board  of  Wardens^  18 
How.  299;  Oilman  v.  Philadelpliia,  3  Wall.  713,  727;  Pound  v.  Turk,  96  U.  S. 
459,  462;  HaU  v.  De  Cuir,  95  U.  S.  485,  488;  Packet  Co.  v.  CatUUsburg,  105 
U.  S.  559,  562;  Transportation  Co.  v.  Parker^mrg,  107  U.  S.  691,  702;  JCacan. 
aba  Co.  V.  C/iicago,  107  U.  S.  678";  Morgan  Steam  Ship  Co.  v.  Louisiana  Board 
qfHealtfi,  118  U.  8.  455;  Passenger  Cases,  7  How.  283.     Therefore,  it  must 
be  conceded  that  a  state  quarantine  law  will  not  be  declared  void  because 
its  effect  may,  to  some  extent,  be  a  regulation  of  commerce  with  foreign 
nations  or  among  the  several  states:  Minneapolis  etc.  By.  v.  Milner,  57  Fed. 
Rep.  276;  Oilman  v.  Philadelphia,  3  Wall.  713.     On  the  other  hand,  it  must 
also  be  conceded  that  a  state  will  not  be  permitted,  under  the  guise  of  a 
quarantine  law,  to  regulate  or  prohibit  commerce,  and  that  a  law  enacted 
for  the  avowed  purpose  of  promoting  the  public  health  or  welfare  will  be 
scrutinized  for  the  purpose  of  ascertaining  whether  it  does  not  proceed  beyond 
that  purpose  and  impose  regulations  of  a  commercial  character  not  required 
for  an  efficient  quarantine  system.     A  statute  of  the  state  of  Missouri  de- 
clared that  no  Texas,  Mexican,  or  Indian  cattle  should  be  driven  or  other- 
wise conreyed  into  or  remain  in  any  county  of  the  state  from  the  first  day 
of  March  to  the  first  day  of  November  of  each  year  by  any  person  whomso- 
ever, but  provided  that  this  prohibition  should  not  apply  to  any  cattle  which 
had  been  kept  the  entire  previous  winter  in  the  state,  and  that  when  such 
cattle  should  come  across  the  line  of  the  state  loaded  upon  a  railway  car  or 
steamboat  and  should  pass  through  the  state  without  being  unloaded,  their 
transportation  should  not  be  forbidden,  but  that  the  railroad  or  steamboat 
owners  should  be  responsible  for  all  damages  which  might  result  from  the 
disease  called  Spanish  or  Texas  fever  occurring  along  the  line  of  transporta* 
tion,  and  that  the  existence  of  such  disease  along  such  line  should  be  prims 
facie  evidence  that  it  had  been  communicated  by  such  transportation,  and 
that  any  person  bringing  into  the  state  any  Texas,  Mexican,  or  Indisa 
eattle  in  violation  of  the  act  should  be  liable  for  all  damages  sustained  si 
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aooounfe  of  the  disease  oommanicated  by  the  cattle.    An  action  waa  brought 
against  the  railroad  company  for  damages  alleged  to  haTe  resnlted  from 
ita  Tiolation  of  the  statute.     The  defendant  in  the  action  insisted  that 
the  statnte  relied  upon  was  nnoonstitntional  beoanae  of  its  couflict  with 
the  power  of  cougress  to  regulate  commerce.     His  contention  was  OTcr- 
«'nled  by  the  trial  court,  but  was  afterward  sustained  by  the  supreme 
4sonrt  of  the  United  States,  on  the  ground  that  while  a  state,  '*for  the 
purpose  of  self-protection,  may  establish  quarantine  and  reasonable  inspec* 
iion  law8»  it  may  not  interfere  with  transportation  in  or  through  the 
■the  state  beyond  what  is  absolutely  necessary  for  its  self-protection.     It 
may  not,  under  the  cover  of  extending  its  police  powers,  substantially  pro- 
hibit or  burden  either  foreign  or  interstate  commerce."    The  court  referred 
to  and  in  effect  overruled  a  decision  of  the  supreme  court  of  Illinois  upon  the 
«ame  subject,  saying:  *'  We  have  not  overlooked  the  decisions  of  very  re* 
apectable  courts  in  Illinois,  where  statutes  similar  to  the  one  we  have  now 
before  us  have  been  sustained:  Teazel  v.  Aleximder,  58  111.  254.     Regarding 
the  statutes  as  mere  police  regulations,  intended  to  protect  domestic  cattle 
against  infectious  disease,  those  courts  have  refused  to  inquire  whether  the 
prohibition  did  not  extend  beyond  the  danger  to  be  apprehended,  and 
whether,  therefore,  the  statutes  were  not  something  more  than  exertions  of 
police  power.     That  inquiry,  they  have  said,  was  for  the  legislature  and  not 
for  the  courts.     With  this  we  cannot  concur.     The  police  power  of  a  state 
cannot  obstruct  foreign  commerce  or  interstate  commerce  beyond  the  neces- 
sity for  its  exercise;  and,  under  color  of  it,  objects  not  within  its  scope  can- 
not be  secured  at  the  expense  of  the  protection  afforded  by  the  federal 
constitution.     And  as  its  range  sometimes  comes  very  near  to  the  field  com- 
mitted by  the  constitution  to  Congress,  it  is  the  duty  of  the  courts  to  guard 
frigilantly  against  any  needless  intrusion  ":  Rcdlroad  v.  Huten,  95  U.  S.  465, 
473.     We  think,  however,  that  there  is  little  or  no  doubt  of  the  correctness 
of  the  subsequent  decision  of  the  supreme  court  of  Missouri  affirming  that 
the  state  has  authority  to  provide  reasonable  regulations  prescribing  the 
mode  of  transportation  of  diseased  or  infected  animals  through  the  state  and 
restricting  the  manner  of  such  transportation  so  as  to  prevent  the  spread  of 
disease  and  contagion,  and  we  even  doubt  the  concession  made  by  that 
court,  that  the  state  is  without  power  to  forbid  the  transportation  through 
it  of  livestock  then  so  diseased  or  infected  as  to  probably  prove  injurious  to 
the  health  of  other  livestock  within  the  state:  Oiimes  v.  Eddy,  126  Mo.  168; 
po»i,  p.  6.^3;  Kimmish  v.  Ball,  129  U.  S.  217.     So,  as  shown  by  the  court  in 
jthe  principal  caae,  the  state  authorities  may  provide  for  the  inspection  and 
disinfection  of  the  baggage  and  personal  effects  of  travelers  coming  from 
infected  ports  or  places  in  other  states  or  in  a  foreign  country,  and  may  place 
jBUch  restraints  upon  such  travelers  in  the  nature  of  quarantine  regulations 
MB  due  regard  for  the  health  and  safety  of  the  citizens  of  the  state  may  rea- 
aonably  dictate. 

A  state  statute  which  professes  to  be  a  health  law  or  regulation  may 
justly  be  declared  unconstitutional  and  void,  because,  while  it  purports  to 
l>e  but  an  exercise  of  the  police  power,  it  is  an  unnecessary  invasion  of  some 
right  assuied  to  the  citizen  by  the  constitution  of  the  state.  Thus,  there 
«re  in  most,  if  not  in  all,  of  the  states  certain  personal  rights,  the  existence 
ml  which  is  either  implied  or  guaranteed  in  express  terms  by  their  oonstitu- 
tiona,  and  which  are  reserved  from  denial  or  unnecessary  impairment  by  the 
•tate  legislatures,  such  as  the  right  of  personal  liberty  and  of  acquiring  and 
protecting  private  property.    These  rights  must  often  yield  in  some  degree 
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to  Uw8  pMsed  In  the  exoreiM  of  the  police  power  of  iSkm  ttrti^  aad  perhap* 
in  erery  eaae  in  which  a  health  law  or  regulation  ia  aeooeiary,  or  in  -vrliiob 
it  cannot  dearly  be  iaid  to  have  no  real  connection  with  the  promoting  of 
the  public  health,  it  will  not  be  denied  effect  because  it  may  infringe  npoa 
some  right  of  personal  liberty,  or  of  acquiring  and  protecting  private  prop* 
erty.     At  the  same  time,  if  the  courts  can  judicially  know  that  a  law 
for  the  assumed  purpose  of  advancing  the  public  health  in  truth  h 
some  regulation  of  an  arbitrary  character,  and  which  can  have  no  real  ooo« 
nection  with  its  avowed  purpose,  the  courts  will  declare  it  invalid.     Aa  an 
instance  of  this  may  be  mentioned  an  act  entitled  "An  act  to  improve  the 
public  health  by  prohibitiog  the  manufacture  of  cigars  and  the  preparation 
of  tobacco  in  every  form  in  tenement  houses  in  certain  eases  and  regelating 
the  use  of    tenement  houses  in  certain  cases."    This  act  having   been 
assailed  as  unconstitutional,   the  court  of   appeals  of   New  Tork   aaids 
"This  law  was  not  intended  to  protect  the  health  of   those  engaged  in 
cigar-making,   as  they  are   allowed  to  mannfacture   cigars   everywhere^ 
except  in  the  forbidden  tenement  houses.     It  cannot  be  perceived  how  the 
cigarmaker  is  to  be  improved  in  hia  health  or  his  morals  by  forcing  him 
from  his  home  and  its  hallowed  associations  and  beneficent  influences  to  ply 
his  trade  elsewhere.   It  is  not  intended  to  protect  the  health  of  that  portion 
of  the  public  not  residing  in  the  forbidden  tenement  houses,  and  cigars  are 
allowed  to  be  manufactured  in  private  houses,  in  large  factories  and  shop% 
in  the  too-crowded  cities,  and  in  all  other  parts  of  the  state.     What  possible 
relation  can  cigar-making  in  any  building  have  to  the  health  of  the  general 
public  ?  "    In  attempting  to  state  the  general  test  by  which  health  laws  may 
be  declared  nnconstitutional,  the  court  said:  **  When  a  health  law  is  chal* 
lenged  in  the  courts  as  unconstitutional  on  the  ground  that  it  arbitrarily  in- 
terferes with  personal  liberty  and  private  property  without  due  process  of 
law,  the  court  must  be  able  to  see  that  it  has,  at  least  in  fact,  some  relation  to 
the  public  health;  that  the  public  health  is  the  end  actually  aimed  at,  and 
that  it  is  appropriate  and  adapted  to  that  end.     This  we  have  not  been  able 
to  see  in  this  law,  and  that  we  must,  therefore,  pronounce  unconstitutional 
and  void":  In  Matter  of  Jacobs,  98  N.  Y.  98;  50  Am.  Rep.  636.     The  same 
court  in  a  subsequent  case  expressed  substantially  the  same  thought  in  some- 
what different  language,  saying:  "  The  act  must  tend  in  some  appreciable 
and  clear  way  toward  the  accomplishment  of  some  one  of  the  purposes  which 
the  legislature  has  the  right  to  accomplish  under  the  exercise  of  the  police 
power.     It  mast  not  be  exercised  ostensibly  in  favor  of  the  promotion  of 
some  subject,  while  really  it  is  an  invasion  thereof,  and  for  a  distinct  and 
totally  different  purpose,  and  the  courts  will  not  be  prevented  from  looking 
at  the  true  character  of  the  act  as  developed  by  its  provisions  by  any  stats- 
ment  in  the  act  itself  or  in  its  title  showing  that  it  was  ostensibly  passed  for 
some  object  within  the  police  power.     The  court  must  be  enabled  to  see 
some  clear  and  real  connection  between  the  assumed  purpose  of  the  law  and 
the  actual  provisions  thereof,  and  it  must  see  that  the  latter  do  tend  in 
some  plain  and  appreciable  manner  toward  the  accomplishment  of  some  of 
the  objects  for  which  the  legislature  may  use  this  power  ":  HeaUk  Depart 
ment  v.  Rector,  145  N.  Y.  32;  45  Am.  St  Rep.  579.     See,  also^  Smkyw. 
MacDonald,  42  Neb.  5;  jmt,  p.  684. 

Municipal  Regulattona, — The  power  which  the  state  has,  through  its  legis- 
lature, to  enact  quarantine  regulations  may  be  delegated  to  inferior  legisli* 
tive  or  quasi-legislative  bodies.  In  fact,  the  enforcement  of  these  regulations 
fslls  upon  county  and  municipal  authorities  much  more  frequently  than  spot 
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officers  Acting  directly  m  representatives  or  agents  of  the  siato.  It  maj 
•4»ften  be  difficnlt  to  determine  whether,  by  a  mnnicipal  charter  or  otherwise, 
"ihe  state  has  undertaken  to  delegate  to  an  inferior  body  the  power  to  enact 
mnd  enforce  regulations  of  a  qaaraotine  nature  or  for  the  promotion  of  pub- 
lic health;  but  when  this  doubt  is  removed  there  is  no  difficulty  in  main- 
taining the  constitutional  validity  of  the  delegation.  "Our  municipal 
corporations  are  usually  invested  with  express  power  to  preserve  the  health 
-and  safety  of  the  inhabitants.  This  is,  indeed,  one  of  the  chief  purposes  of 
local  government,  and  reasouable  by-laws  in  relation  thereto  have  always 
been  sustained  in  Englaud  as  within  the  incidental  authority  of  corpora* 
tiona  to  ordain  ":  Dillon  on  Municipal  Corporations,  sec.  369.  We  do  not 
know  of  any  American  case  in  which  the  power  to  enact  ordinances  of  this 
•character  has  been  either  affirmed  or  denied  when  the  charter  of  the  munic- 
ipality whose  ordinance  or  other  quarantine  regulation  was  in  question  was 
ailent  with  reference  to  its  authority  to  act  for  the  protection  and  preserva* 
tion  of  the  public  health,  though  there  are  decisions  which  seem  to  deny 
{New  DectUur  v.  Berry,  90  Ala.  432;  24  Am.  8t  Rep.  827),  and  others  which 
•eem  to  assume,  the  general  power  in  all  municipalities  to  act  for  this  pur* 
pose,  and  that  any  general  state  regulation  upon  the  subject  "  ought  not  to 
be  regarded  as  detracting  from  the  general  scope  of  municipal  governments* 
unless  that  legislative  intent  clearly  appear":  NkouUn  v.  Lowry,  49  K.  J, 
Ia  391. 

Whatever  doubt  there  may  be  of  the  power  of  municipalities  whose  char> 
ters  do  not  contain  any  express  authority  to  them  to  enact  quarantine 
vegulations  and  to  make  and  enforce  other  rules  for  the  promotion  of  the 
public  health,  there  can  be  no  question  that  the  state  legislature  may  invest 
municipalities  and  inferior  bodies  with  authority  upon  this  subject  little,  if 
mny,  less  ample  as  to  the  locality  within  their  jurisdiction  than  is  the  author- 
ity of  the  state  legislature  over  the  territory  within  its  jurisdiction:  Town  qf 
Oreeruboro  v.  Ehremich,  80  Ala.  579;  60  Am.  Rep.  130;  MticaXf  v.  8U  Louis, 
11  Mo.  102;  St.  Louie  v.  McCoy,  18  Mo.  238;  Aaron  v.  Broiles,  64  Tex.  316; 
53  Am.  Rep.  764;  Haverty  v.  Baas,  66  Me.  71;  Harrison  v.  Mayor  qf  Balti- 
more, 1  Gill,  264.  And  the  authority  of  the  municipality  isjiot  necessarily 
restricted  to  the  municipal  limits,  but  may,  by  the  legislature,  be  extended 
over  adjacent  territory  [Harrison  v.  Mayoi'  qf  Baltimore,  I  Gill,  264),  doubt- 
less upon  the  ground  that  its  action,  even  within  the  municipality,  cannot 
be  efficient  where  it  is  denied  control  of  territory  so  close  thereto  that  con- 
tagions, or  other  causes  of  disease,  if  allowed  to  obtain  a  footing,  must  res* 
sonably  be  expected  to  invade  the  municipal  limits.  There  may,  however, 
be  instances  in  which  the  legislature,  in  attempting  to  authorize  quarantine 
regulations,  may  undertake  to  delegate  an  authority  which  it  is  not  permitted 
to  confer  upon  any  other  body.  Thus  a  statute  which  created  a  board  of 
▼iticultural  commissioners  and  authorized  it  to  declare  and  enforce  "rulet 
and  regulations  in  the  nature  of  quarantine  to  govern  the  manner  of  and 
restrict  and  prohibit  the  importation  into  the  state,  and  the  disposition  and 
disposal  within  the  state,  of  infected  vines,  cuttings,  and  empty  fruit  boxes," 
and  declared  that  a  willful  violation  of  the  rules  of  the  board  should  be  a 
misdemeanor,  was  declared  to  be  unconstitutional,  because  the  legislatnro 
had  not  authority  to  confer  upon  an  officer  or  board  the  power  to  declare 
what  aots  should  constitute  a  misdemeanor:  Sx  parte  Cox,  63  Gal.  21. 

Certainly  the  state  legislature  cannot  delegate  an  authority  which  it  does 
not  itself  possess,  and  the  authority,  when  delegated,  is  subject  to  the  same 
MQstitutional  restraints  as  if  it  were  attempted  to  be  exercised  by  tba 
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■tate.  One  of  these,  as  we  have  already  seen,  is  that  a  qnaraotine  regnls- 
tion  shall  not  unreasonably  restrain  trade,  nor  shall  it,  in  the  gnise  of  a 
health  or  quarantine  rule  or  regulation,  regulate  or  prohibit  commerosw 
Therefore,  though  a  municipality  is  by  its  charter  authorised  to  establiab 
and  enforce  quarantine  and  other  regulations  necessary  to  the  health  of  the 
town  and  its  inhabitants,  and  to  prevent  and  remove  nuisances,  an  ordinanoe 
enacted  by  it,  declaring  it  to  be  unlawful  for  any  person  to  bring  into  or 
offer  for  sale  within  it  second-hand  clothing,  without  having  first  produced 
satisfactory  proof  to  the  mayor  that  such  clothing  did  not  come  from  a  dis-^ 
trict  or  locality  in  which  any  contagion  or  infection  was  prevailing,  or  had  pre- 
vailed, was  adjudged  unreasonable  and  void,  in  the  absence  of  any  epidemia 
apparently  calling  for  this  extraordinary  action:  Town  qf  Koidusko  v.  Slon- 
berg,  68  Miss.  469;  24  Am.  St.  Kep.  281.  Still  more  objectionable  is  an  ordi* 
nance  purporting  to  prohibit  any  person  from  selling  or  otherwise  dealing  in 
second-hand  or  cast-off  garments,  blankets,  or  bedding,  except  that  which 
had  not  been  imported.  In  determining  an  ordinance  of  this  character  to  ba 
invalid,  the  court  conceded  the  undoubted  power  to  pass  ordinances  for  the 
prevention  of  the  introduction  of  infectious  or  contagions  diseases  and  tha 
preservation  of  the  public  health,  and  that  ordinances  having  for  their  object 
the  protection  of  the  health  of  the  inhabitants  "are  generally  regarded  as 
police  regulations,  subject  to  which  the  individual  holds  his  rights  of  liberty 
anil  property.  Presumptions  will  be  indulged  in  favor  of  their  necessity,  pro 
priety,  and  validity,  and  when  not  unreasonable,  nor  partial,  nor  oppressive 
nor  inconsistent  with  the  legislative  policy  of  the  state,  should  and  will  be 
sustained  '*;  but  further  declared  that,  notwithstanding  any  grant  of  general 
authority  to  pass  ordinances  deemed  necessary  and  proper  to  preveat  the 
introduction  of  infectious  diseases,  and  to  preserve  the  public  health,  no 
ordinance  can  be  sustained  if  in  restraint  of  trade,  or  contravening  the  gen- 
eral laws  and  public  policy,  and  that  *'  it  will  not  be  presumed  that  the 
legislature  intended  to  clothe  the  municipal  government  with  power  to 
dispense  with  the  requisites  of  a  valid  ordinance,  and  though  the  necessity 
and  propriety  of  a  particular  ordinance  is  primarily  of  legislative  determi<- 
nation,  its  character,  whether  reasonable,  impartial,  or  consistent  with  tlm 
state  policy,  are  questions  for  the  court."  The  ordinance  in  question  was 
eondemned  because  its  operation  '*  reaches  beyond  the  scope  of  necessary 
protection  and  prevention  into  the  domain  of  restraint  of  lawful  trade  by 
permanently  prohibiting  the  importation,  selling,  or  otherwise  dealing  ia 
the  enumerated  articles,  though  they  may  not  have  been  used  by  persons  o^ 
in  districts  infected  with  such  diseases.  Municipal  authorities  having^ 
power  to  abate  nuisances  cannot  absolutely  prohibit  a  lawful  business  not 
necessarily  a  nuisapce,  but  may  abate  it  when  so  carried  on  as  to  constitute 
a  nuisance.  They  cannot,  nnder  the  claim  of  exercising  the  police  power*, 
substantially  prohibit  a  lawful  trade,  unless  it  is  so  conducted  as  to  be 
injurious  or  dangerous  to  the  public  health":  Toum  qf  QrttMhwQ  v.  JE/iren- 
cJeA,  80  Ala.  579;  60  Am.  Rep.  130. 

When  a  municipality  has  acted  within  the  scope  of  the  authority  dele* 
gated  to  itk  a  regulation  by  it  imposed  cannot  be  reviewed  and  declared 
void  by  the  courts,  upon  the  ground  that  the  discretion  vested  in  the 
municipal  authorities  has  been  improvidently  exercised,  and  that  the  regu» 
lation  in  question  is  not  the  one  best  calculated  to  promote  the  objects 
which  the  municipality  was  entitled  to  seek.  Speaking  upon  this  qnastion, 
the  supreme  court  of  Missouri,  in  an  early  and  leading  case,  said:  *'Tho 
enly  question  in  the  present  case  is,  whether  the  ordinance  of  the  eity  ia 
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itself  a  qnarantine  regulation  in  iti  toope  and  design.  If  it  la,  thli  ooarl- 
will  not  enter  into  an  examination  of  the  qneation  whether  it  ia  the  most: 
suitable  regulation  that  could  be  adopted  to  protect  the  health  of  the  city. 
If  the  real  design  is  a  quarantine  regulation  to  guard  against  the  introduo- 
tiou  of  disease  into  the  city,  we  will  not  undertake  to  determine  whether 
other  measures  interfering  less  with  commerce  could  not  as  well  have  ac- 
complished the  object.  The  general  assembly  has,  by  an  act  of  incorpo* 
ration,  intrusted  the  city  government  with  the  power  'to  make  regulations 
to  prevent  the  introduction  of  contagious  diseases  into  the  city,  to  make 
quarantine  laws  for  that  purpose,  and  enforce  the  same  within  ten  miles  of 
the  city.'  In  the  exercise  of  this  power  the  government  of  the  city  mudt 
have  a  discretion  as  wide  as  that  possessed  by  the  government  of  the  state 
in  choosing  between  different  measures  for  accomplishing  the  end.  When 
an  ordinance  is  passed  under  this  grant  of  power,  it  is  in  force  by  the 
authority  of  the  state,  and  it  is  to  be  interpreted  and  executed  as  if  it  had 
been  passed  by  the  general  assembly ":  CUy  qf  St.  LouU  v.  Boffinger,  19 
Mo.  13. 

A  municipality  to  which  has  been  delegated  authority  to  adopt  and  en* 
force  ordinances  for  the  protection  of  the  public  health  may,  in  time  of 
epidemic,  provide  for  the  medical  care  and  treatment  of  poor  persons  resid- 
ing within  the  city  [Thomas  v.  Mown,  39  W.  Va.  526),  and  may  impose 
penalties  upon  physicians  who  do  not  give  immediate  notice  in  writing  of 
the  name  and  sex  of  any  person  and  of  the  name  of  the  disease  with  which 
he  is  afflicted,  together  with  the  location  of  the  house  or  room  in  which  he 
is  to  be  found:  People  v.  Brady^  90  Mich.  459;  or  may  rent  a  house  to  be 
used  for  the  seclusion  of  persons  having  an  infectious  or  pestilential  disease: 
CUy  of  Anderson  v.  O^Conner,  98  Ind.  168;  and  contract  with  persons  to  per- 
form service  or  supply  food  and  other  necessary  articles  for  use  at  such 
house,  and  pay  for  articles  taken  from  it  for  destruction:  McPherson  v.  Nich" 
oUt  48  Kan.  430.     A  municipality  may  also  make  and  enforce  many  regu- 
lations which  interfere  with  commerce,   provided  such  interference  is  a 
necessary  part  of  efficient  quarantine  regulation.    Hence,  a  vessel  approach- 
ing a  city  may  be  required  to  anchor  before  landing,  and  to  submit  to  an 
inspection  {Duboia  v.  Augusta,  Dud.  30),  and  may  be  detained  for  the  pur- 
pose of  cleansing  and  purification,  and  to  submit  to  such  further  measures  as 
may  be  necessary  to  prevent  disease  from  being  communicated  by  passengers 
thereon:  Harrison  v.  Mayor  cf  BaUtmoit,  1  Gill,  264;  St.  Louis  v.  McCoy,, 
18  Mo.  238,  and  the  exclusive  privilege  of  removing  dead  animals  and  garb* 
age  from  the  city  may  be  conferred  upon  one  person  or  corporation:  Smiiey 
T.  McDonald,  42  Neb.  S,  jtost,  p.  000.     A  local  board  of  health  may  require 
all  rags  arriving  from  a  foreign  port  to  be  disinfected  under  the  super 
vision  of  an  officer  of  the  board,  in  a  manner  satisfactory  to  it,  before  being 
discharged,  and  may  exact  from  their  owner  the  expenses  of  such  disinfec- 
tion: Train  v.  Botion  Disinfecting  Co,,  144  Mass.  523;  59  Am.  Rep.  113. 

As  an  essential  to  the  power  to  provide  for  the  public  health  and  prevent 
the  spread  of  contagion  wonld  seem  to  be  the  right  to  take  persons  suffering 
therefrom  to  some  place  where  they  would  not  come  in  contact  with  the 
eitixens  of  the  municipality,  and  where  the  probability  of  their  disease  being 
communicated  from  them  to  others  would  be  reduced  to  the  minimum,  the 
exercise  of  this  power  may  involve  the  taking  of  acitiien  from  his  own  home 
and  from  the  care  of  his  friends  and  relatives,  and  placing  him  in  the  custody 
•f  public  servants,  who  may  or  may  not  be  so  solicitous  for  his  welfare  and 
iMovery  aa  are  the  persons  of  his  own  household.    The  power,  however^  ol 
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mnnicipal  and  othar  qaarantine  aathoriiiei  to  seise  and  confine  private  eitU 
«ens  nnder  snch  oiroamstancee  has  been  assamed  to  exist:  Tiedeman  oa 
Police  Power,  sec  32;  though  the  authorities  in  support  of  it  are  qaittt 
meager,  and  none  of  them  seem  to  have  oonsidered  the  question  in  a  manner 
commensurate  with  its  importance.  The  statutes  upon  the  subject  hay* 
«ot,  so  far  as  we  can  ascertain,  authorized  the  removal  of  a  person  from  his 
own  home  to  a  pesthouse  or  other  place  of  confinement,  except  when  such 
removal  can  take  place  without  imminent  danger  to  his  life.  Under  a  atat* 
ute  of  this  character,  it  has  been  held  that  the  municipal  officers  may,  with- 
out any  warrant  or  judicial  proceeding,  take  from  the  arms  of  a  mother  har 
-ohild  believed  to  be  sick  with  the  smallpox,  for  the  purpose  of  removing  it 
-to  a  city  hospifcal,  and  that  the  statute  is  free  from  constitutional  objec- 
tions: Wilkinson  v.  Long  Rapids^  74  Mich.  63;  Haverty  v.  Bomb,  66  Me.  71; 
Aaron  v.  BriAles,  64  Tex.  316;  63  Am.  Rep.  764. 

The  power  to  act  for  the  preservation  and  promotion  of  the  public  health, 
whether  it  be  exercised  by  the  state  or  by  a  municipal  or  other  local  author- 
ity, is  not  restricted  to  mere  quarantine  regulations,  such  as  arresting  per- 
sons or  property  and  detaining  them  until  they  have  been  inspected  or 
disinfected,  or  until  the  probability  of  disease  being  communicated  by  thea 
is  reduced  to  a  minimum,  but  extends  to  all  measures  of  s  preventative 
•character  which  are  in  good  faith  devised  by  the  legislative  authority,  or  by 
officers  whom  it  had  authorized  to  act,  and  which  do  not  invade  some  oon- 
stitntional  right  or  privilege  of  the  citizen  in  respect  to  his  person  or  prop- 
•erty.     Any  thing  or  cause  which  imperils  the  public  health  is  a  nuisanc«, 
and,  nnder  the  general  power  confided  to  municipalities  to  abate  and  pre- 
-vent  nuisances,  they  may  do  a  great  variety  of  acts,  and  formulate  and  en- 
'force  a  great  variety  of  regulations,  not  only  for  the  purpose  of  preventing 
-the  introduction  and  spread  of  contagion,  but  also  to  render  other  diseases 
less  probable  and  fatal.     Hence,  they  may  forbid  the  erection  and  mainte- 
nance of  a  private  hospital  within  the  municipal  limits:  MUm  v.  Davidionf 
j>  Mart.,  N.  S.,  409;  16  Am.  Dec  189;  may  require  lota  upon  which  waters 
accumulate  and  become  stagnant  to  be  drained  or  filled  up  to  the  level  of 
the  adjacent  property:  Charleston  v.  Wei'ner,  3d  S.  0.  488;  37  Am.  St.  Rep. 
776;  Rochester  v.  Simpson,  134  K.  Y.  414;  offensive  and  putrid  substance^ 
■«nd  all  nuisances  having  a  tendency  to  endanger  the  health  of  citizens,  to  be 
removed  from  streets,  alleys,  highways,  wharves,  docks,  and  from  any  other 
part  of  the  city:  Kennedy  v.  Board  qf  Healtii,  2  Pa.  St*  366;  every  building 
need  as  a  dwelling  situated  on  a  street  in  which  there  is  a  public  sewer  to 
have  sufficient  water-closets  connected  therewith:  CommonweaUhY,  Roberts, 
155  Mass.  281;  every  tenement  house  erected  after  a  date  specified  U>  have 
water  furnished  in  sufficient  quantity  at  one  or  more  places  on  each  floor 
-occupied,  or  intended  to  be  occupied,  by  one  or  more  families:  Health  />s- 
:partmeni  v.  Rector,  145  K.  Y.  32;  45  Am.  St.  Rep.  579;  all  garbage  to  be 
•removed  through  and  out  of  the  city  in  closed  water-tight  carts  or  wagons 
marked  ''Garbage**:  People  v.  Gordon,  81  Mich.  306;  21  Am.  St  Rep.  624. 

To  undertake  to  enumerate  the  different  measures  which  may  be  takea 
^with  a  view  of  promoting  the  public  health  would  be  to  enter  upon  a  more 
oxtensive  treatment  of  the  topic  of  nuisances  than  can  be  here  expected. 
^There  is  one  subject,  however,  which  is  so  especially  connected  with  that 
now  nnder  consideration  that  we  shall  speak  of  it,  though  not  at  any  great 
length,  and  this  is  of  the  power  of  the  legislature  or  of  municipalities  or 
4>oards  of  health  to  declare  what  are  nuisances,  and,  as  a  result  of  such  dee- 
laration,  to  authorize  the  destruction  of  property  or  the  interference  with 
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personal  liberty.  Tliere  is  no  "  limitotion  of  power  wbloh  precludes  tho 
legislature  from  enlarging  the  category  of  pablio  nuisances,  or  from  declar- 
ing places  or  property,  used  to  the  detriment  of  the  publio  interests  or  to 
the  injury  of  the  health,  morals,  or  welfare  of  the  community,  publio  nui« 
-•ances,  though  not  suoh  at  the  common  law.  There  are,  of  course,  limita- 
tions upon  the  exercise  of  this  power.  The  legislature  cannot  use  it  as  a 
-cover  for  withdrawing  property  from  the  protection  of  the  law,  or  arbi- 
trarily, where  no  public  right  or  interest  is  involved^  declare  property  a 
nuisance  for  the  purpose  of  devoting  it  to  destruction.  If  the  court  can 
judicially  see  that  the  statute  is  a  mere  evasion,  or  was  framed  for  the  pur- 
pose of  individual  oppression,  it  will  set  it  aside  as  unconstitutional,  but 
not  otherwise":  Lawion  v.  Steele,  119  N.  T.  226;  16  Am.  St.  Rep.  813.  This 
power  to  enlarge  the  category  of  nuisances  does  not  exclude  the  authority 
of  the  judicial  department  to  review  its  action,  at  least  to  the  extent  of  in* 
quiring  whether  the  thing  declared  to  be  a  nuisance  is  not  in  fact  harmless, 
«nd  of  such  a  character  that  to  forbid  its  continuance  is  to  deprive  the  citi* 
sen  of  a  personal  or  property  right  assured  to  him  by  the  constitution;  and 
the  courts  will  not  give  effect  to  a  legislative  declaration  that  an  act  or  thing 
IS  a  nuisance  or  unlawful  when  it  cannot  in  fact  be  so:  (Xty  qf  JaneavUle  v. 
Carpenter,  77  Wis.  288;  20  Am.  St.  Rep.  123;  CUy  of  Grand  Rapids  v.  Powers^ 
89  Mich.  94;  28  Am.  St.  Rep.  276;  First  Nat.  Bank  v.  Sarlls,  129  Ind.  291; 
128  Am.  St.  Rep.  186;  note  to  Milne  v.  DawUon,  16  Am.  Dec.  196. 

Municipal  authorities  and  local  boards  of  health  are  frequently  given 
power  to  abate  nuisances,  and,  in  fact,  to  declare  things  to  be  nuisances 
which,  in  their  judgment,  are  prejudicial  to  the  pnblic  health.  If  their 
judgment  is  final,  the  functions  which  they  exercise  are  necessarily  judicial 
in  their  nature,  and,  like  all  other  judicial  fnnctions,  cannot  be  validly  exer» 
ciseil,  except  after  the  parties  whose  interests  are  affected  have  been  given 
•ome  notice  of  the  proposed  action,  and  some  opportunity  to  show  that  it 
ought  not  to  be  taken.  Such  action  as  the  authorities  constituting  a  board 
of  health  may  take  need  not,  unless  the  statute  so  requires,  be  preceded  by 
any  notice  to  the  parties  interested,  and  such  decision  as  the  board  may 
make  it  may  make  in  their  absence^  and  without  according  them  any  oppccw 
tunity  to  be  heard:  CUy  qf  Salem  v.  Eastern  Ry.  Co,,  98  Mass.  431;  96  Am. 
Dec.  650;  Peopfo  v.  Board  of  Health,  140  N.  Y.  1;  37  Am.  St  Rep.  622. 
This  fact  seems  to  be  conclusive  against  the  claim  that  their  authority  is  of 
a  judicial  character,  and  their  conclusions  binding  upon  the  parties  affected: 
Board  qf  Health  v.  Heister,  37  N.  Y.  661.  There  are,  indeed,  decisions  from 
which  the  inference  may  fairly  be  drawn  that  their  decision  that  a  thing 
or  a  condition  of  affairs  is  a  nuisance  is  conclusive  upon  that  question,  and 
leaves  the  party  whose  property  or  other  right  may  be  affected  as  the  re* 
suit  of  the  decision  without  any  right  to  challeDge  its  correctness  or  other* 
wise  to  avoid  the  consequences  naturally  flowing  from  it:  Van  Wonner  v. 
Mayor  qf  Albany,  16  Wend.  262;  Kennedy  v.  Board  qf  Health,  2  Pa.  St.  366; 
Oreen  v.  Mayor  qfSavtMnahp  6  Ga.  1.  This  view  cannot,  in  our  judgment, 
be  sustained.  A  municipal  corporation  cannot^  by  ordinance,  declare  that 
to  be  a  nuisance  which  is  not,  and  bind  any  person  by  the  declaration:  JBm 
parte  0*Leary,  65  Miss.  80;  7  Am.  St  Rep.  640;  Village  of  Dee  Plaines  r. 
Poyer^  123  III.  348;  5  Am.  St  Rep.  624;  Jackson  v.  Castle,  82  Me.  579;  /Vne 
CUy  V.  Munch,  42  Minn.  342;  TissoU  v.  (heat  South  7*^^  ete.  Ca,  39  La.  Ann. 
996;  4  Am.  St  Rep.  248.  A  board  of  health,  or  officers  performing  duties 
similar  to  those  commonly  deputed  to  such  a  board,  cannot  do  by  their  acts 
that  which  the  municipality  itself  has  no  power  to  dob  II  such  a  board  is  an- 
Aji.  M.  slew.,  Vou  XLVa -tt 
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thoriMd  to  act  when  a  nniBaiioe  exiita,  or  to  tuppress  or  abate  nuiwneea.  It- 
muit  justify  its  action  by  proving  the  exietenee  of  the  nniaanee,  or,  at  leaait^ 
it  cannot  jnetify  fnob  action  if  the  party  whose  intereste  have  been  affected 
can  show  that  there  was  in  fact  no  nniaanee.     Perhape  ita  deoirion  on  th« 
question  may  be  received  as  prima  f  aoie  evidence  of  the  nniaanee,  but  if  this 
evidence  is  overcome,  then  the  action  is  treated  as  unanthoriaed,  and  th« 
officers  themselves  as  acting  beyond  their  authority,  and  therefore  personally 
answerable  for  their  wrongdoing:  HuUon  v.  (^ty  qf  Camden,  89  N.  J.  L.  122; 
23  Am.  Rep.  206;  People  v.  Board  qf  HealtJi^  140  N.  Y.  1;  37  Am.  St.  Rep. 
522;  Coe  v.  SchultM,  47  Barb.  64;  Orlando  v.  Pragg,  31  Fla.  Ill;  34  Am.  St^ 
Rep.  17;  Wrrford  v.  People,  14  Mich.  41;  Harmiwn  v.  City  qf  LewiHon,  153 
HI.  313;  46  Am.  St.  Rep.  893;  EvereU  v.  Council  Bluffs,  46  Iowa,  66;  Yate» 
V.  Milwaukee,  10  Wall.  497;  note  to  MUne  v.  Davidwn,  16  Am.  Dec  195. 
Diseased  animals  which,  from  the  character  of  their  malady,  are  liable  to 
inflict  injury  by  communicating  it  to  others  of  the  species  or  to  human 
beings,  are  nuisances,  and  their  destruction,  as  such,  may  be  authorised  hy 
law,  without  any  previous  inquiry  of  a  judicial  character,  and  therefore 
without  any  notice  to  their  owner,  or  any  opportunity  on  his  part  to  show 
that  they  are  not  infected  with  the  sapposed  contagion.     The  person  or  offi* 
oer,  however,  who  undertakes  to  execute  the  law  must  restrict  his  aotion  to 
the  cases  contemplated  by  it,  and  is  therefore  answerable  to  the  owner  if  it 
be  shown  that  the  animals  were  not  in  fact  diseased,  and  therefore  ought 
not  to  have  been  destroyed:  Note  to  BUur  v.  Fo7'ehand,  97  Am.  Dec  88; 
Newark-eic,  Ry,  Co.  v.  HutU,  60  N.  J.  L.  308;  Peareon  v.  Zehr,  138  111.  48; 
82  Am.  St.  Rep.  113;  Miller  v.  Hoiion,  152  Mass.  540;  23  Am.  St.  Rep.  85a 

There  may,  however,  arise  cases  in  which  the  question  is  not  so  clear  as 
to  warrant  the  judiciary  in  affirming  that  the  thing  declared  to  be  a  nui- 
sance is  not  such,  and  in  which  the  health  or  quarantine  officers  may 
be  conclusively  regarded  as  acting  within  the  legislative  or  ministerial 
discretion  vested  in  them.  This  view  has  been  thus  expressed:  "While 
under  a  general  graat  of  power  over  nuisances  town  authorities  have  no 
power  to  adopt  an  ordinance  declaring  a  thing  a  nuisance  which  in  fact  is 
clearly  not  one,  still,  in  doubtful  cases,  where  a  thing  might  or  might  not 
be  a  nuisance,  depending  upon  a  variety  of  circumstances  requiring  jndg- 
ment  and  discretion  on  the  part  of  the  town  authorities  in  exercising  their 
legislative  functions,  their  action,  under  such  circumstances,  would  be  con- 
clusive of  the  question":  Harmieon  v.  City  qfLewiaton,  153  111.  313;  46  Am. 
St.  Rep.  893;  North  Chicago  etc  By.  v.  Lake  View,  105  111.  207;  44  Am. 
Rep.  788.  Hence,  it  was  held  that  the  board  of  health  had  power  to  de> 
clare  slaughter-houses  within  a  municipality  dangerous  to  the  public  health, 
and  that  their  owners  had  not  the  right  to  a  jury  trial  upon  that  question: 
MeiropolUan  Board  of  HeaWi  v.  Heieter,  37  N.  Y.  661. 

Vaccination  is  generally  believed  to  act  as  a  preventive  of  the  spread  of 
smallpox,  and,  while  various  statutes  have  been  adopted  to  encourage  it, 
there  has  not,  so  far  as  we  are  aware,  yet  arisen  any  case  challenging  the 
power  of  the  legislature  to  compel  citiaens  to  snbmit  to  itb  There  have^ 
indeed,  been  cases  questioning  the  power  of  the  legislature  to  provide  for 
vaccination  as  a  condition  upon  which  children  might  be  permitted  to  at> 
tend  the  pnblio  schools,  and  statutes  imposing  this  condition  have,  so  far 
as  questioned,  been  sustained:  Abeel  v.  Clark,  84  Oal.  226;  Jh^fidd  v. 
WiUiatneport  School  District,  162  Pa.  St  476;  BisaeU  v.  Davieon,  60  Conn. 
186;  48  Am.  St.  Rep.  000;  and  the  reasoning  employed  by  the  court  goes 
lar  toward  aastaining  the  law  requiring  compulsory  vaccination  in  all 
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Thns,  in  the  ease  oited  from  the  ■opreme  conrt  of  California,  it  wm  ttadk 
**liia  suggested  that  the  snbjeot  of  the  yaccination  act  it  not  within  the 
Mope  of  a  police  regulation.  The  legislature  has  power  to  enaot  snck 
laws  aa  it  may  deem  neoeesary»  not  repugnant  to  the  constitution,  to  secure 
and  maintain  the  health  and  prosperity  of  the  state  by  subjecting  both 
persons  and  property  to  suoh  reasonable  restraints  and  burdens  as  wil 
effectuate  snoh  objects.  Vaccination  being  the  most  effective  method  <!( 
preventing  the  spread  of  the  disease  referred  to,  it  was  for  the  legislature 
to  determine  whether  the  scholars  of  the  publio  schools  should  be  sabjeet 
to  it;  and  we  think  it  was  justified  in  deeming  it  a  necessary  and  salutary 
burden  to  impose  upon  that  general  class."  In  England  various  statutes 
have  been  enacted  and  enforced  providing  for  compulsory  vaccination,  and 
imposing  penalties  upon  parents  neglecting  to  procure  vaccination  for  their 
children:  Hegina  v.  Justices,  L.  R.  17  Q.  B.  Div.  191;  DuUon  v.  Atkrns^ 
U  &  6  Q.  K  373;  AUen  v.  H'ortkp,  L.  B.  6  Q.  B.  163;  but,  aa  there  ii 
no  constitution  in  that  country  limiting  the  authority  of  parliament  to  en- 
act statutes^  these  decisions  can  be  of  little  or  no  relevancy  under  our 
system  of  constitutional  limitations. 

At  Instances  qf  Further  Begutaiions  which  may  be  imposed  and  enforced 
with  a  view  to  promoting  the  public  health,  the  following  may  be  given: 
A  regulation  limiting  the  area  of  soil  which  may  be  cultivated  within  a 
municipality:  Town  Council  v.  Pressley,  33  S.  C.  56;  26  Anu  St.  Bep.  659^ 
providing  a  place  within  a  municipality  where  animals  might  be  slauf^ 
tered  for  oonsumption  therein,  and  putting  such  place  under  the  manage- 
ment of  the  commissioner  of  health,  and  making  it  his  duty  to  see  that  ii 
is  conducted  in  a  clean  and  orderly  manner,  and  requiring  all  persona 
licensed  to  sell  fresh  meat  within  a  city  to  have  it  inspected  and  approvell 
by  the  commiisioner  of  health,  and  imposing  penalties  for  the  sale  of  sutAi 
meat  unless  ao  inspected:  Huesing  v.  City  of  Bock  Island,  128  111.  465;  15 
Am.  St  Bep.  129;  CityqfSt.  Paul  v.  Byrnes,  38  Minn.  176;  Ex  parte  Byrd, 
34  Ala.  17;  5  Am.  St.  Bep.  328;  controlling  the  time  and  mode  of  clean* 
ing  sinks  and  cesspools:  State  v.  Lcwery,  49  N.  J.  L.  391;  prohibiting  the 
throwing  into  or  depositing  upon  the  public  streets,  except  in  certain 
designated  places,  of  any  glass,  broken  ware,  dirt,  rubbish,  garbage,  or  filth: 
Sx  parte  Cassinelh,  62  Cal.  538;  prohibiting  any  person  not  duly  licensed 
by  the  municipal  authorities  from  removing  house  dirt  and  offal  from  the 
city:  Bx  parU  Vandine,  6  Pick.  187;  17  Am.  Dec.  851;  prohibiting  the 
keeping  of  swine  within  particular  districts  of  a  city:  Commonwealth  v. 
Patch,  97  Mass.  221;  8taU  v.  Holcomb,  68  Iowa,  107;  56  Am.  Bep.  851; 
regulating  the  removal  of  house  dirt,  nightsoil,  refuse,  offal,  and  filthy 
ftud  committing  the  exercise  of  that  right  to  persons  licensed  by  the  mil* 
nicipality:  Boehn  v.  Mayor  qf  Baltimore,  61  Md.  259;  regulations  aa  to  the 
place  and  mode  in  which  the  burial  of  the  dead  may  be  permitted:  Austin 
▼.  Austin  Cemetery  Assn.,  87  Tex.  330;  ante,  p.  114;  New  Orleans  v.  8L 
'CoiM  Chur^  11  La.  Ann.  244;  Kincaid's  Appeal,  66  Pa.  St.  411;  6  Ank 
^P>  377;  CommonwecUth  v.  Fahey,  6  Cnsh.  408;  Commonwealth  v.  Oeodm 
*^  13  Allen,  546;  forbidding  the  exercise  "of  the  trade  or  employment 
of  preparing  neat's-foot  oil,  tallow,  or  glue  stock":  Commonwealth  ▼.  Patchy 
•7  Mass.  221;  City  of  TamUon  v.  Taylor,  116  "Mass.  254. 

Of  course,  the  aotion  of  the  health  officers  can  in  no  instance  be  aap* 
P^'fted  when  not  within  the  authority  which  the  statute  haa  attempted  ta 
confer  upon  them,  and  when  their  action  involves  either  the  destruction  of 
^pcrty  or  a  deprivation  of  personal  liberty,  it  cannot  be  anstained  unless 
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the  atatnte  qaite  clearly  oontampIateB  or  authorises  it.  Therefore,  Ui« 
Ihority  to  isolate  all  persons  or  things  infected  or  exposed  to  oontagioos 
disease,  and  to  provide  thorough  and  safe  vaccination  for  all  persons  in  need 
thereof,  does  not  warrant  the  detention  and  quarantining  of  persons  who 
refuse  to  be  vaccinated,  and  who  are  not  shown  to  have  been  exposed  to  dis- 
ease except  by  evidence  that  they  have  been  carrying  on  a  general  express 
business  in  a  neighborhood  in  which  many  eases  of  smallpox  have  existed: 
Jn  re  Smithy  146  N.  T.  68.  If  the  general  laws  regulate  the  manner  ia 
which  vessels  shall  be  detained  and  examined,  a  county  board  of  health 
is  not  authorized  to  impose  different  regulations  upon  the  same  subject: 
Ex  parte  0* Donovan,  24  Fla.  281.  Hence,  ofEicers  having  power  to  cause 
quarantine  to  be  performed  have  no  right  to  take  a  vessel  in  which  a  con- 
tagious  disease  is  found  into  their  own  possession  and  control  to  the  exdn* 
sion  of  its  owners:  MUcJteU  v.  City  qf  Rockland,  41  Me.  363;  66  Am.  Deo. 
252;  45  Me.  496;  nor  have  they  any  power  to  take  possession  of  a  hoose  in 
which  is  a  person  too  ill  with  contagion  to  be  removed  under  a  statute  an- 
thorizing  them  to  make  provision  for  nurses  and  other  assistants  for  such 
person,  when  necessary:  Brown  v.  Murdock,  140  Mass.  814;  Spring  v.  BydU 
Park,  137  Mass.  654;  50  Am.  Rep.  334. 

Liability  of  Municipalitie$, — In  so  far  as  a  municipality  undertakes  the 
•duty  of  making  and  enforcing  quarantine  regulations  and  other  laws  for  the 
f>romotion  of  the  public  health,  it  is  in  the  performance  of  govemmental 
functions,  and  its  officers  are  not  agents  for  whose  action  or  inaction  it  is 
answerable.  The  liability  of  cities  for  the  negligence  and  other  misoonduct 
of  their  officers  and  agents  has  quite  recently  received  extensive  consideratioa 
in  this  series:  Note  to  Ooddard  v.  InhabitantB  qf  HarptweU,  30  Am.  St.  Rep. 
376-412.  And  the  principles  there  stated  will  be  found  to  control  cases  in 
which  cities  are  sought  to  be  held  answerable  for  health  officers.  In  so  far  as 
they  perform,  or  seek  to  perform,  public  or  governmental  functions  the  city 
is  no  more  liable  than  it  is  for  the  negligence  or  misfeasance  of  its  police- 
men  in  the  discharge  of  the  duties  intrusted  by  law  to  them:  Bryanl  t. 
City  qf  SL  Paul,  33  Minn.  289;  53  Am.  Rep.  31;  Ogg  v.  City  qf  Lanni^ 
35  Iowa,  495;  14  Am.  Rep.  499;  HiU  v.  Board  of  Aldermen  of  Charlotte^ 
72  N.  G.  55;  21  Am.  Rep.  451;  Forbes  v.  Board  qf  Health,  28  Fla.  26.  45| 
White  V.  Town  qf  Marshjield,  48  Vt.  20:  Lynde  v.  City  qf  Rockland,  66  Me. 
309;  Barbour  v.  City  qf  ElUwoi'th,  67  Me.  294;  MitcheU  v.  City  qf  Rockland, 
41  Me  363;  66  Am.  Dec.  252;  James  v.  Harrodsburg,  86  Ky.  191;  7  Adl 
8t.  Rep.  589.  If,  however,  the  municipality,  acting  through  its  health 
officers  or  otherwise,  creates  a  nuisance  injurious  to  private  property,  it 
is  answerable  for  the  damages  resulting;  and  this  rule  has  been  applied  in 
favor  of  a  person  whose  property  was  damaged  by  the  erection  and  mainte. 
nauce  of  a  pesthouse  in  close  proximity  to  his  dwelling:  JIaag  v.  Board  qf 
Commrs,,  60  Ind.  511;  28  Am.  Rep.  654;  or  by  the  discharge  on  his  prem« 
ises  of  the  foul  contents  of  a  sewer:  Franklin  Wharf  Co,  v.  Portland,  67 
Me.  46;  24  Am.  Rep.  1.  See,  however,  City  qf  Fort  Worth  t.  Cravfford, 
64  Tex.  202;  63  Am.  Rep.  763. 

Liability  of  Health  0j^6er«.— Health  officers  acting  within  the  limits  of  their 
authority  are  not  liable  for  the  consequences  of  a  mistake  of  judgment  when 
proceeding  with  good  faith  and  with  reasonable  caution:  Raymond  v.  JU, 
51  Conn.  80;  50  Am.  Rep.  3,  but  they  are  answerable  when  acting  in  excess 
of  their  authority:  Beers  v.  Board  qf  Health,  35  La.  Ann.  1132;  48  Am.  Rep^ 
266;  Markhamy.  Brown,  37  Gki.  277;  92  Am.  Deo.  73;  as  where  they  take  ex« 
•lusive  possession  of  the  property  of  a  private  citiien:  Brown  v.  Murdoek,  140 
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Mass.  314;  or  proceed  to  aliata  u  a  nniaance  that  which  ia  not  a  nnisanot 

in  fact:  ReopU  r.  Board  qf  Health,  140  N.  Y.  1;  37  Am.  8t.  Rep.  522L 

Health  officers,  ia  the  performance  of  their  duties,  are  brought  in  contact 

with  persona  who  are  too  ill  to  protect  themselves,  and  for  whose  comfort 

and  protection  snch  officers  ought  to  exercise  a  very  high  degree  of  care. 

In  an  action  bronght  aga  nut  each  officers  to  recover  dainageB  alleged  to 

have  been  received  by  a  mother  and  child  who  were  taken  by  the  officers 

and   removed  to  a  place  of  isolation,  the  trial  conrt  instructed  the  jury 

**  that  if  those  who  removed  the  mother  and  child  were  acting  under  the 

authority  of  law,  then,  in  order  to  find  against  them,  they  must  have  acted 

malicionslyy  willfully,  and  oppressivply,  and  with  gross  negligence."    This 

instrnction  was  held  to  be  erroneous,  and  the  conrt  said:  '*  If  the  defendants 

eanaed  the  removal  of  the  plaintiff's  wife  and  child  without  the  care  and 

precaution  which  the  circumstances  required,  and  if  the  deaths  resulted 

tharefrom,  then,  in  our  opinion,  they  are  responsible,  and  the  fact  that  they 

were  city  officers  and  acting  under  a  city  ordinance  does  not  shield  them. 

The  jury  were  told  that  the  board  of  health  while  acting  under  the  city 

ordinances  in  devising  plans  to  protect  the  city  against  disease  were  acting 

in  a  judicial  capacity,  and  were  not  responsible  for  errors  or  mistakes  of 

judgment.     There  was  nothing  judicial  in  the  act  of  moving  this  woman 

and  child,  and  the  question  is  not  whether  the  policy  was  wise  or  unwise, 

but  whether  there  was  a  wrong  done  in  one  of  the  details  of  its  execution.** 

In  this  case  the  evidence  justified  the  inference  that  the  board  of  health 

provided  a  tent  in  which  a  woman  and  child  afflicted  with  the  smallpox 

were  placed;  that  the  rain  and  wind  beat  in  and  blew  through  the  tent, 

wetting  the  bedclothing,  the  child,  and  the  mother,  and  everything  in  the 

tent,  and  that  soon  therca'ter  the  child  grew  worse  and  died.     Under  these 

circumstances,  the  action  of  the  trial  court  in  exonerating  the  defendants 

from  liability  was  reversed,  and  the  cause  remanded  for  a  now  trial:  Aaron 

▼.  Broiles,  64  Tex.  316;  63  Am.  Rep.  764. 

Expenses  of  Quarantine  ami  Disinfection.— When  quarantine  regulations 

provide  for  the  disinfection  of  goods  or  of  a  vessel  which  has  probably  been 

exposed  to  contagion,  the  services  rendered  may  be  regarded  as  for  the 

benefit  of  snch  goods  or  vessel,  because  from  such  services  they  are  relieved 

from  the  suspicion  of  being  dangerous,  and  are  exonerated  from  further 

detention  and  purification,  and  the  charge  for  the  services  so  performed 

may  be  imposed  on  the  owner  of  the  property,  or  a  lien  may  be  created 

npon  such  property  for  the  amount  of  such  charges:  Harrison  v.  Mayor  qf 

BaUimore,  1  Gill,  264;  Ferrari  v.  Board  of  Health,  24  Fla.  390;  Morgan's 

S.  8.  Co.  Y.  Louisiana  Board  qf  Health,  1 18  U.  S.  455.     The  constitution  of 

the  United  States,  however,  declares  that,  "No  state  shall,  without  tha 

consent  of  Congress,  lay  any  duty  on  tonnage."     Therefore  a  quarantine 

charge  against  a  vessel  must  not  be  based  upon  its  tonnage:  Peete  v.  3far- 

tfnn,  19  Wall.  581.     No  recovery  can  be  had  for  services  officiously  or  vol- 

ontarily  performed  in  the  disinfection  of  a  vessel  or  of  goods,  and  therefore 

he  who  assumes  and  performs  this  duty  without  having  been  ordered  to  do 

•o  by  the  proper  officials  is  not  entitled  to  com^nsation  therefor:  Loek* 

WMd  V.  BaHleU,  180  N.  Y.  340. 

Sialutss  Imposing  LiabiUiy  for  Sprtading  Coniagion.^To  expose  a  persom 
or  animals  constituting  his  private  property  to  contagion  is  likely  to  result 
hi  his  serious  pecuniary  loss,  and  there  is  no  donbt  of  the  power  of  the  legia* 
l^tnre  to  provide  that  the  person  through  whose  act  or  negligence  snch  loss 
Was  brought  about  shall  be  answerable  therefor:  Orinui  t.  Eddy,  126  Ma  168; 
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foat,  p.  000.    The  cam  of  Khnmish  v.  BaU,  129  U.  S.  217,  involTod  Om  Tmlidi^ 
•f  a  statute  of  the  state  of  Iowa  making  a  person  haying  in  his  pomm&mittm 
within  it  any  Texas  oattle  which  had  not  been  wintered  north  of  tho  soatii- 
orn  boundary  of  Missouri  and  Kansas  liable  for  any  damages  that  mi^t 
aoome  from  allowing  them  to  run  at  large  and  thereby  spread  the  diae— 
known  as  Texas  feyer,  it  having  been  proyed  that  oattle  ooming  from. 
the  state  of  Texas  were  infected  with  the  germs  of  a  distemper  whioh 
were  communicated  to  domestic  cattle  by  contact  or  by  feeding  upon  the  same 
Bange  or  pasture.     The  statute  assailed  was  sustained  on  the  ground  tbal^ 
''all  animals  thus  infected  may  be  excluded  from  the  state  by  its  laws  until 
Ihey  are  cured  of  the  disease,  or,  at  least,  until  some  mode  of  transporting 
them  without  danger  of  spreading  it  is  devised.'*    The  court  further  said; 
*'The  case  is,  therefore,  reduced  to  this:  whether  the  state  may  not  proyid« 
that  whoever  permits  diseased  cattle  in  his  possession  to  run  at  large  within 
its  limits  shall  be  liable  for  any  damages  caused  by  the  spread  of  the  diseaae 
•ecasioned  thereby;  and  upon  that  we  do  not  entertain  the  slightest  doabt^ 
^r  answer,  therefore,  to  the  first  question  upon  which  the  judges  below 
differed  is  in  the  negative,  that  the  section  in  question  is  not  unoonstita* 
tional  by  reason  of  any  conflict  with  the  commercial  clause  of  the  constitu* 
lion.     As  to  the  second  question,  our  answer  is  also  in  the  negative.     There 
is  DO  denial  of  any  rights  and  privileges  to  citizens  of  other  states  which 
are  accorded  to  citizens  of  Iowa.     No  one  can  allow  diseased  cattle  to  mm 
at  large  in  Iowa  without  being  held  responsible  for  the  damages  oauaed  by 
the  spread  of  disease  thereby;  and  the  clause  of  the  constitution  declaring 
that  the  citizens  of  each  state  shall  be  entitled  to  all  privileges  and  immn- 
aities  of  citizens  in  the  several  states  does  not  give  nonresident  oitixena  of 
Jowa  any  greater  privileges  and  immunities  in  that  state  than  her  own  citi- 
■ens  there  enjoy.     So  far  as  liability  is  concerned  for  the  act  mentionedt 
•itiaens  of  other  states  and  citizens  of  Iowa  stand  upon  the  same  footiigi 
Paul  v.  Virginia,  8  Wall.  168." 

LiabilUy  in  the  Absence  of  Statute*. — No  special  statutory  provision  upon 
the  subject  is  required  to  make  the  negligent  or  willful  exposing  of  men  or 
•ther  animals  to  contagious  disease  unlawful,  or  to  subject  the  guilty  party 
to  punishment  and  to  liability  for  the  damages  resulting  from  his  wrongful 
act.     Thus,  in  the  case  of  the  King  v.  VantandiUo^  4  Maule  &  S.  73,  the 
defendant  was  indicted  for  carrying  her  child,  while  infected  with  smallpox, 
along  a  public  highway.     "  Le  Blanc,  J.,  in  passing  sentence  observed  that» 
although  the  court  had  not  found  upon  its  records  any  prosecution  for  this 
^>ecific  offense,  yet  there  could  be  no  doubt  in  point  of  law  that  if  a  person 
aalawfully,  injuriously,  end  with  full  knowledge  of  the  fact  exposes  in  a 
j^itblic  highway  a  person  infected  with  a  contagious  disease,  it  is  a  oommon 
Buisance  to  all  the  subjects,  and  indictable  as  such.    However,  the  court 
was  not  disposed  upon  the  present  occasion  to  impute  to  the  defendant  an 
intention  of  being  the  cause  of  the  consequences  which  had  followed. 
Neither  did  they  pronounce  that  every  person  who  inoculated  for  this 
disease  was  guilty  of  an  offense,  provided  it  was  done  in  a  proper  manner, 
and  the  patient  was  kept  from  the  society  of  others  so  as  not  to  endanger 
the  communication  of  the  disease.    In  such  a  case  the  law  did  not  pronoonoe 
it  to  be  an  offense.     But  no  person  having  a  disorder  of  this  deseriptioa 
mpon  him  ought  to  be  publicly  exposed  to  the  endangering  the  health  and 
lives  of  the  rest  of  the  subjects.     The  defendant  was  sentenced  to  imprison* 
sient  in  the  custody  of  the  marshal  for  three  calendar  months." 

*'  Domestic  animals  which  have  an  infections  or  contagious  disease  bt- 
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••onM  a  nniaanoe  when  the  oan  and  numAgement  of  them  hj  their  ownen 
nre  each  as  to  expose  the  domestio  animals  of  others  to  the  infection  or  eon* 
tngion,  or,  when  they  are  sold,  to  he  pnt  with  others  to  one  who  is  not  la> 
iorined  of  their  condition.  The  qnestion  of  liability  is  one  of  negli^not 
«uid  the  want  of  good  faith":  Cooley  on  Torts,  2d  ed*»  724.  Therefore,  if  a 
snan's  animals  are  by  his  wrong  fal  aot  caused  to  trespass  npon  the  land  of 
■another,  or  if  he,  whether  rightfully  or  wrongfully,  takes  them  there,  al 
the  time  knowing  them  to  be  afflicted  with  a  contagions  disease,  which  they 
•oommnnicate  to  other  animals  there  being  and  not  belonging  to  him,  he  ii 
answerable  to  their  owner  for  the  damages  thereby  indicted:  Bradford  ?• 
Floyd^  80  Mo.  207;  Hawk9  v.  Ueke,  139  Mass.  205;  52  Am.  Rep.  702;  Milk 
▼.  New  York  R.  R.,  2  Rob.  326;  affirmed  41  N.  Y.  619;  HUe  r.  Blandfwrd.' 
45  UU  9;  Andei-aon*  y,  BuekUm,  1  Strange,  192;  Bamym  t.  Vandtuai,  16 
Conn.  200;  FuUi  ▼.  Wycoff^  26  Ind.  321;  note  to  QUwn  ▼.  Delaware  tU, 
Canal  Co.,  3d  Am.  St  Rep.  831.  The  case  of  the  sale  of  animals  known  to 
■be  diseased  and  of  commnnicating  their  disease  either  to  others  of  their 
species  or  to  man  is  a  wrong  of  a  very  aggravated  character,  for  which 
the  wrongdoer  is  answerable  to  the  extent  of  all  damages  proximately 
resulting  from  hia  act:  Jeffrey  r.  Bigelow,  13  Wend.  518;  28  Am.  Dea  476; 
WcHta  ▼.  MorrUon,  17  Tex.  372;  67  Am.  Dec.  658;  SkUe  v.  Foao,  79  Md. 
■614;  atUe^  p.  424.  One  who  has  occupied  land  as  the  licensee  of  the  owner 
and  pastured  thereon  sheep  afifected  with  a  contagious  disease,  and  who 
■assures  the  landowner,  he  being  a  person  not  acquainted  with  the  nature 
of  the  disease,  that  there  is  no  danger  of  communicating  it  to  other 
animak,  is  answerable  to  such  landowner  for  damages  suffered  by  him 
by  his  placing  his  sheep  upon  the  same  land  for  pasturage,  whereby  the 
contagion  was  communicated  to  them:  Eaton  t.  Winnie^  20  Mich.  156;  4 
Am.  Rep.  377.  One  taking  animals  for  pasturage  and  placing  them  with 
other  animals,  known  to  him  to  be  infected  with  a  contagious  disease,  and 
which  is  thereby  communicated  from  them,  is  answerable  for  the  resulting 
damages:  Costello  v.  Ten  Eyck,  86  Mich.  348;  24  Am.  St.  Rep.  128.  A  liko 
liability  follows  when,  though  the  agister  has  no  infected  animals  on  hia 
own  premises,  he  knows  that  animals  so  infected  are  on  adjoining  premises^ 
and  through  his  negligence  in  not  keeping  in  repair  a  fence  which  it  is  his 
dnty  to  maintain,  he  suffers  the  healthy  animals  to  escape  and  go  npon  the 
premises  where  are  the  diseased  animals,  and  thereby  to  contract  .the  malady 
from  which  the  latter  are  suffering:  Sargent  ▼.  Slack,  47  Vt.  674;  19  Am, 
Rep.  136.  It  must  be  remembered  that  in  all  these  cases  knowledge  of  the 
oondition  of  the  diseased  animals  was  brought  home  to  their  owner;  and  he 
cannot  be  held  answerable  where  this  knowledge  did  not  exist,  except  per« 
baps  where  its  absence  could  coexist  only  with  gross  inattention  to  hia 
business  and  property.  Even  when  the  right  to  recover  is  founded  on  a 
statute  forbidding  the  driving  of  diseased  animals  through  any  part  of  tho 
atate,  and  declaring  that  any  person  violating  the  statute  shall  be  liable  to 
any  perion  injured  for  all  damages  that  may  arise  from  the  communioation 
of  the  disease,  it  hss  general :y  been  held  that  the  plaintiff  must  fail  unless 
the  defendant  knew,  or  by  the  exercise  of  reasonable  diligence  should  have 
known,  of  the  existence  in  his  animals  of  disease  or  of  their  capacity  la 
oommnnicate  disease  toothers:  Purley  t.  0,  M,  S  8t.  P,  Ry,  Co.,  90  Iowa» 
146;  Pater  t.  Adams,  37  Kan«  133;  RaUwQif  Co.  t.  Finley^  38  Kan.  860L* 
Contra^  WUem  t.  Railway  C^»  60  llob  164l  S^i»o$  ▼.  Railway  Co.,  68  Mow 
402. 
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7%B  LiMUtyfor  Exposing  a  Human  Being  to  Contagkm  oannot  differ  from 
that  for  exposing  inferior  animalB  thereto,  except  that  the  wrong  it  more  ag» 
gravated  and  the  damagei  recoverable  proportionately  greater  in  amount. 
Henoe,  an  action  lies  against  one  who  takes  children  to  a  boarding*honae 
knowing  them  to  be  afflicted  with  whooping- congh  which  they  communicate 
to  other  children  boarding  there:  Smith  ▼.  Baker,  20  Fed.  Rep.  709;  or 
against  a  landlord  who,  knowing  premises  to  be  infected  by  a  contagions 
disease,  let  them  to  a  tenant  ignorant  of  their  condition  in  this  respect: 
Cesar  r.  Karutit,  60  N.  T.  229;  19  Am.  Rep.  164;  Minor  ▼.  Sharon,  112^ 
Mass.  477;  17  Am.  Rep.  122;  Cutter  v.  Hamlen,  147  Mass.  471;  or  against 
an  innkeeper  who,  knowing  smallpox  to  be  in  his  house,  kept  it  open  for 
business  and  received  therein  a  guest  to  whom  the  disease  was  communi- 
cated: Oilbert  y.  Hoffman,  66  Iowa,  205;  66  Am.  Rep.  &63.  It  is  essential* 
however,  in  all  actions  of  this  character  to  show  that  the  person  through 
whose  act  the  contagious  disease  was  communicated  knew  of  its  existence, 
and,  in  the  event  of  its  having  been  communicated  by  a  servant  or  agent,  his 
principal  is  not  answerable  for  damages  unless  such  principal  was  also 
informed  of  the  condition  of  his  agent.  Therefore,  an  action  cannot  be  sos* 
tained  against  a  railway  corporation  by  one  contracting  a  contagious  disease 
from  purchasing  a  ticket  of  an  agent  suffering  from  such  disease,  though 
the  agent  either  knew,  or  might  have  known  at  the  time,  that  by  reason  of 
his  coming  in  close  proximity  with  the  plaintiff  the  latter  might  contract 
and  suffer  from  such  disease.  In  thus  deciding  the  court  said:  "It  is  the 
rule  that  where  the  owner  of  a  house,  office,  or  other  tenement,  knowing 
that  it  is  so  infected  by  the  smallpox,  or  any  other  contagious  disease,  as  to 
be  unfit  for  occupation,  and  to  endanger  the  health  and  lives  of  the  occu- 
pants, and  concealing  this  knowledge  from  the  person  invited,  induces  him 
to  hire,  occupy,  or  visit  it,  and  the  person  so  hiring  or  invited  takes  a 
disease  by  reason  of  the  infection,  the  owner  is  guilty  of  actionable  negli- 
gence.  In  such  a  case,  however,  it  must  be  shown  that  the  owner  knew 
that  the  house,  office,  or  tenement  was  so  infected  as  to  endanger  the  health 
or  life  of  any  person  who  might  visit  or  occupy  it.  Knowledge  is  an  ele* 
ment  in  the  intent  essential  to  liability:  Bishop  on  Non-Contract  Law,  see* 
602;  Meeker  y.  Van  RcM'^elaer,  15  Wend.  397;  Minor  v,  Sharon,  112  Mass. 
477;  17  Am.  Rep.  122;  Cesar  v.  Karuiz,  60  N.  Y.  220;  19  Am.  Rep.  164; 
Smitfi  V.  Baker,  20  Fed.  Rep.  709;  Oiibert  v.  Hoffman,  66  Iowa,  206;  65 
Am.  Rep.  263.  In  this  case  it  is  not  charged  that  the  railroad  company  or 
any  of  its  superior  officers  knew  that  its  agent  at  Anness  was  afflicted  with 
any  disease,  contagious  or  otherwise.  We  do  not  think  that  a  master  or  a 
railroad  company  is  liable  in  damage  to  a  third  person  because  such  persoo 
has  contracted  a  contagious  or  infectious  disease  from  an  agents  when  the 
master  or  company  has  no  knowledge  that  the  agent  is  afflicted.  Proof  of 
•oienter  is  necessary"!  Lang  ?.  Chicago  etc  iL  A  Co,,  48  Kan.  28;  80  Am» 
fit  Rap.  27L 
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Bbnton  Harbor  u  St.  Joseph  and  Benton  Hab* 
BOB  Street  Railway  Company. 

[102  ICZCHIOAK,  888.] 

RATX.WAT8. — ^Mandamus  will  not  Issue  to  Compel  the  doing  of  an  met 
which  it  appears  that  the  person  against  whom  the  writ  is  sought  is  not 
»blo  to  do.  Hence,  it  v^ill  not  issue  to  compel  a  street  railway  to- 
pave  the  street  between  its  tracks  when  it  has  no  means  with  whiob- 
to  do  the  work  and  no  ability  to  borrow. 

Charle%  N.  Sears  and  Thomas  0*Hara^  for  the  relator. 
IF.  C  Hicks  and  M,  L.  Howell^  for  the  respondent 

■*''  Long,  J.  This  is  an  application  for  mandamna  to 
compel  the  respondent  company  to  pave  between  its  rails 
and  tracks,  and  to  pave  twelve  inches  outside  its  tracks 
'vrithin  a  certain  district  in  the  city  of  Benton  Harbor. 

The  respondent  corporation  was  organized  under  the  laws 
of  this  state  in  1881,  and  in  that  year  obtained  a  franchise 
from  the  village  of  Benton  Harbor  (now  a  city),  and  oper» 
ated  a  horse  railroad  up  to  the  year  1892.  On  April  26, 1889, 
the  common  council  of  the  village  of  Benton  Harbor  passed 
an  ordinance  authorizing  a  double  track  in  certain  portions 
of  the  village,  and  requiring  the  respondent  company  to- 
plank,  macadamize,  or  gravel  the  space  between  the  tracks 
and  between  the  rails  of  each  track,  and  to  place  guard 
planks  or  macadam  on  the  outside  of  the  outer  rail  of  each 
track  twelve  inches  in  width,  and  to  keep  the  whole  in  good 
repair.  This  ordinance  was  accepted  by  the  respondent  com- 
pany, and  it  claims  that  it  was  passed  with  the  understand^ 
ing  that  electric  '®*  power  might  be  used,  but  this  fact  does^ 
not  appear  in  the  ordinance.  On  June  5,  1891,  the  village  of 
Benton  Harbor  became  incorporated  as  a  city  under  that 
name.  On  December  12,  1891,  the  respondent  company 
petitioned  the  city  council  to  pass  an  ordinance  authorizing 
and  permitting  it  to  substitute  and  use  electricity  as  the  mo- 
tive power.  The  council,  on  that  same  evening,  passed  a 
resolution  which  provided  that  the  company  be  granted  a 
franchise  to  operate  its  present  system  by  electricity,  subject  to 
the  terms  and  conditions  of  an  ordinance  to  be  approved  by 
the  city  council  and  accepted  by  the  company.  It  is  claimed 
that  on  December  14th,  two  days  afterward,  the  respondent 
company  accepted  this  resolution  or  ordinance.  It  is  claimed 
by  the  respondent  company  that,  in  accepting  this  ordinance 
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It  supposed  the  terms  to  be  imposed  contemplated  the  mIf 
ting  of  poles,  the  stringing  of  wires,  etc.,  and  never  supposed 
that  they  contemplated  the  paving  of  the  streets  between  the 
tracks.  On  December  28th,  however,  the  council  passed  the 
-ordinance,  setting  forth  the  terms  and  conditions  upon  which 
electricity  might  be  used  as  a  motive  power;  and,  among  the 
-conditions,  it  was  provided  that  the  respondent  should  repair 
that  portion  of  the  streets  and  highways  included  between 
the  rails,  and  not  less  than  twelve  inches  outside  thereof 
and  wherever  a  double  track  should  be  used  that  space 
lying  between  the  tracks;  and  that,  whenever  any  street  in 
which  tracks  were  laid  should  be  paved  by  the  city,  the  re- 
spondent company  should  pave  its  portion  thereof  as  above 
described,  with  the  same  material,  etc.  On  the  day  this  or* 
<linance  was  passed,  the  respondent  company  wrote  the  coun- 
cil as  follows: 

*'  Take  notice  that  the  St.  Joseph  &  Benton  Harbor  Street 
Railway  Company  hereby  repeats  its  acceptance  of  the  ordi« 
nance  granting  to  the  street  railway  company  consent,  per- 
mission, and  authority  to  substitute  and  use  electricity  •*• 
as  a  motive  power  upon  its  street  railway  in  the  city  of  Ben* 
ton  Harbor."  This  was  signed  by  the  president  of  the  com- 
pany. 

It  is  contended  by  the  respondent  in  the  present  proceed* 
ing  that  this  acceptance  had  relation  only  to  the  resolution 
of  December  12th,  and  was  sent  before  the  ordinance  of  Decern* 
ber  28th  was  actually  passed,  and  had  no  reference  to  the  terms 
of  that  ordinance  requiring  the  p<iving  to  be  done;  and  hence 
the  respondent  never  accepted  the  terms  of  the  ordinance,  and 
-cannot  be  compelled  to  pave  between  its  tracks,  etc. 

The  answer  further  sets  out  that  in  May,  1892,  the  respond- 
ent issued  its  bonds,  secured  by  mortgage  on  all  its  property, 
for  the  sum  of  $150,000,  with  interest  at  6  per  cent,  payable 
semi-annually,  for  the  purpose  of  converting  the  road  into  an 
electric  road,  and  for  the  payment  of  its  floating  debt,  but 
that  it  was  unable  to  raise  sufficient  money  thereon,  and  on 
June  27,  1893,  it  gave  a  mortgage  upon  all  its  property  for 
#200,000,  securing  200  bonds  of  $1,000  each,  bearing  interest 
at  6  per  cent  per  annum,  payable  semi-annually,  for  the  pur- 
pose  of  retiring  the  issue  of  $150,000  of  May,  1892,  and  the 
payment  of  its  indebtedness  incurred  in  the  extension  and 
improvement  of  its  road;  that  this  mortgage  was  given  to  the 
Illinois  Trust  A  Savings  Bank  of  ChicagOi  as  trustee,  and 
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the  bonds  were  issued  and  sold  to  bona  fide  purchasers,  and 
are  held  principally  in  Boston,  Massachusetts;  that  interest 
on  said  bonds  for  1893  to  the  amount  of  $5,000  is  due  and 
unpaid,  and  that  interest  for  1894  for  the  six  months  ending 
July  1st  is  unpaid,  and  that  said  company  has  lost  money  every 
year  since  it  began  to  operate  by  electricity;  that  it  has  no 
credit,  and  is  unable  to  borrow  a  dollar;  that  within  the  last 
fiix  months  its  officers  have  endeavored  to  procure  loans  on 
the  credit  of  the  company  in  St.  Joseph,  Chicago,  and  Ben- 
ton Harbor  of  banks  and  capitalists  having  money  to  '*^ 
loan,  and  have  been  absolutely  refused.  A  statement  of  the 
receipts  and  expenditures  is  set  out,  showing  a  deficit  for 
1892  of  $5,516;  for  1893,  a  deficit  of  $10,760;  for  the  months  of 
January  to  September,  inclusive,  of  the  year  1894  a  deficit  of 
$2,846;  and  also  showing  a  judgment  against  the  company 
of  $1,725,  in  addition  to  taxes  now  accrued  and  unpaid — all 
of  which  shows  a  shortage  from  January  1,  1892,  to  October 
1, 1894,  of  over  $20,000.  Some  claimed  equitable  defenses  are 
also  set  up  in  the  answer. 

No  issue  is  asked  by  the  relator,  and  the  statement  of  facts 
contained  in  the  answer  must  be  taken  as  true. 

We  shall  not  discuss  or  determine  in  this  proceeding  the 
question  as  to  whether  the  ordinance  of  December  28,  1891, 
was  ever  accepted  by  the  respondent  company,  or  the  claimed 
equitable  defenses.  The  mandamus  must  be  refused,  how- 
ever, on  the  second  ground  set  forth  in  the  answer.  It  ap- 
pears by  the  answer  that  the  officers  of  the  company,  in  the 
financial  straits  in  which  it  is  placed,  cannot  procure  funds 
to  do  the  paving;  that  it  is  an  utter  impossibility  to  do  what 
it  is  asked  to  have  done;  that  it  cannot  pay  the  current  ex- 
penses; and  it  is  clear  that  a  writ  of  mandamus  will  not 
issue  to  compel  the  performance  of  an  act  when  it  is  appar- 
ent that  the  parties  against  whom  it  is  to  be  directed  have  no 
power  to  comply  therewith.  As  was  said  in  Silverthorne  v. 
Warren  R.  R.  Co.j  33  N.  J.  L.  176:  "  Of  course,  it  is  obvious 
that  a  return  which  shows  a  legal  impossibility  to  do  what 
the  writ  directs  must,  in  the  nature  of  things,  as  a  general 
rule,  be  good;  and,  consequently,  a  want  of  funds  and  an 
inability  to  procure  them  will,  for  the  most  part,  be  a  legal 
answer  to  the  precept  of  the  court  requiring  cause  shown  why 
certain  moneys  should  not  be  paid." 

This  rule  was  recognized  in  Ohio  etc,  Ry.  Co.  v.  People^  120 
HI.  200.    It  was  said:  >*^  '' It  is  an  admitted  fact  that  the  road 
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is  greatly  out  of  repair,  •  •  •  •  but  the  answer  shows  that  the 
company  has  neither  the  funds,  nor  the  means  of  raising 
them,  which  are  required  to  put  the  road  in  a  safe  condition. 
Now,  while  the  matter  thus  set  up  in  the  answer  no  more  ex- 
onerates the  company  from  the  duties  which  it  owes  the  pub* 
lie  than  the  inability  of  one  to  pay  his  honest  debts  would 
relieve  him  from  his  legal  liabilities  to  his  creditors,  yet  it 
does  show  a  conclusive  reason  why  mandamus  is  not  a  proper 
remedy  in  the  case;  for  no  principle  of  law  is  better  settled 
than  that  the  writ  should  not  be  granted  in  any  case  where 
it  is  clear  that  it  would  prove  unavailing;  as  where  the  act 
sought  to  be  enforced  is,  from  its  very  nature,  physically 
impossible,  or  where,  from  extrinsic  causes,  it  has  become  so, 
or  where  performance,  though  not  absolutely  impossible,  is 
from  any  cause  not  within  the  power  of  the  defendant.  But 
whatever  the  ground  may  be,  whenever  it  is  apparent  that 
the  defendant  is  unable  to  perform  the  act  sought  to  be  thus 
enforced,  the  writ,  as  a  general  rule,  will  be  denied":  Citing 
People  V.  Chicago  etc.  R.  R,  Co.,  55  III.  95;  8  Am.  Rep.  631; 
People  V.  Lieh^  85  111.  484;  People  v.  Trustees  of  Schools^  86 
111.  613;  Crisiiiian  v.  Peck,  90  111.  150;  People  v.  Hatch,  33 
111.  9. 

It  was  further  said  in  that  case:  ''If,  as  seems  to  be  the 
case,  the  defendant  is  wholly  unable  to  discharge  the  duties 
it  owes  to  the  public,  and  which  the  law  has  imposed  upon 
it,  a  proceeding  in  the  nature  of  a  quo  warranto  is  the  proper 
remedy,  and  not  mandamus":  See,  oIbo,  People  v.  DutchesM 
etc.  R.  R.  Co.,  58  N.  Y.  152;  People  v.  Hayt,  66  N.  Y.  606. 

It  is  a  general  rule  that  a  writ  of  mandamus  will  not  issue 
unless  it  clearly  appears  that  the  person  to  whom  it  is  directed 
has  the  absolute  power  to  execute  it:  TurnbxM  v.  Giddings,  95 
Mich.  314;  Corby  v.  Durfee,96  Mich.  11;  City  of  Port  Huron 
y.  Jenkinson,  77  Mich.  414;  18  Am.  St.  Rep.  409;  Merrill  on 
Mandamus,  sec.  76. 

We  are  satisfied,  from  the  return  made  to  the  order  to  show 
cause,  that  mandamus  is  not  the  proper  remedy  in  the  pros- 
ent  case.  It  is  shown  that  it  is  impossible  to  **'  borrow  or 
otherwise  raise  the  money  to  pay  for  the  paving;  and  it  would 
be  futile  to  make  the  order,  as  the  parties  could  not  be  pun- 
ished for  contempt  in  disobeying  it.  The  city  is  not  without 
its  remedy,  but  mandamus  is  not  the  proper  one. 

The  writ  must  be  denied. 

The  other  justices  concurred. 
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Mandamus  will  not  Lik  whih  Obedienoi  n  Impossiblii  StcUe  ▼• 
Behii,  21  Wit.  280;  01  Am.  Deo.  474;  extended  note  to  Dans  ▼.  Derif^,  89 
Am.  Dea  781.  Mandamus  iesuet  only  when  there  it  a  elear  and  tpecifio 
right  to  be  enforced,  or  a  duty  which  ought  to  be  and  oan  be  performed, 
and  there  it  no  other  adequate  remedy:  Swift  T.  RichanUoH^  7  Hoott.  838| 
40  Am.  St.  Rep.  127. 


Hanselman  V.  DOVBL. 

[102  Michigan,  fiO&] 

SviDBNOi.— In  an  AonoN  ior  Criminal  CoNyBBSAtfON,  eWdenoe  that  tiM 
defendant  had  a  conversation  with  the  witnest  about  the  frequency  of 
hit  oallt  upon  the  plain tiflTt  wife,  and  why  he  made  them,  it  properly 
excluded  if  it  is  not  proposed  to  show  that  at  part  of  such  conversation 
any  incrimatory  admissions  were  made. 

WiTNB88.^A  Husband,  Though  Divobced  from  His  Witb,  it  not  a  com* 
patent  witnest  to  tettify  to  her  alleged  adultery  ocourring  during  the 
marriage. 

George  L.  HiUikery  for  the  appellantr 

A,  V,  McAlvayand  Thomas  Smurthwaite^  for  the  defendant. 

'^^^  MoNTOOMERT,  J.  This  18  an  action  for  criminal  con* 
Tersation.    Verdict  for  defendant. 

1.  On  the  trial  the  plaintiff  called  a  witness,  one  J.  M. 
Bamsdell,  who  testified  that  during  1893  he  called  upon  ^^^ 
plaintiff  and  his  wife  at  their  rooms,  and  between  January 
and  August  of  that  year  saw  defendant  there  as  often  as  once 
a  week;  that  he  had  a  conversation  with  defendant  in  regard 
to  his  calls  there,  once;  thinks  it  was  in  the  spring  or  early 
£ummer.     He  was  then  asked  the  following  question: 

*' State  who  began  the  conversation,  and  what  was  said: 

•*A/r.  McAlvay.  We  object  to  it  as  immaterial  and  irrele- 
vant, and  ask  what  is  sought  to  be  shown  by  it. 

"Afr.  Hilliker.  We  seek  to  show  simply  this:  That  Mr. 
Dovel  came  to  see  Mr.  Ramsdell,  because  Mr.  Ramsdell,  aa 
Mr.  Dovel  said,  had  talked  with  Mrs.  Hanselman  about  the 
effect  of  his  calls  there,  and  Mr.  Dovel  came  there,  protesting 
as  to  Mr.  Ramsdell's  interference  with  his  calls.  They  had 
a  conversation  there,  in  which  the  matter  of  the  frequency  of 
bis  calls  was  gone  over,  in  which  he  talked  about  his  calls 
there,  and  why  he  went  there,  and  what  he  was  doing  there; 
and  we  seek  to  bring  that  out,  and  about  these  very  calls  he 
was  making  down  at  this  house." 

The  court,  after  an  examination  of  the  declaration,  said: 
'*  The  gist  of  the  complaint,  as  I  understand  it,  is  a  carnal 
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knowledge  and  alienation  through  this,  and  not  by  oth 
means.  So  I  have  some  doubt  about  the  relevancy  of  the 
testimony  as  to  the  frequency  of  the  calls  there,  as  to  con* 
yersations  at  least,  especially  in  advance  of  any  evidence  that^ 
frequent  calls  had  been  made.  You  did  not  expect  to  sboir^ 
or  have  not  offered  to  shov,  that  there  were  any  admissions 
made  at  this  conversation  of  criminal  intimacy. 

**3fr.  Hilliker.    No,  sir. 

**  The  Court.  I  think  1  will  sustain  the  objection  to  tha 
introduction  of  the  conversation  at  the  present  time,  unless  ii 
is  connected  with  something  else  to  make  it  relevant.** 

The  ruling  simply  related  to  the  order  of  proof,  and,  as  ii 
is  clear  that  the  offered  testimony  would  not,  of  itself,  have 
been  sufficient  to  entitle  the  plaintiff  to  claim  a  verdict  from 
the  jury,  we  think  it  cannot  be  said  that  the  ruling  was  pre- 
judicial. There  was  a  plain  intimation  that,  if  the  plaintiff 
were  afterward  able  to  offer  testimony  '^^^  which  tended  to 
substantiate  the  main  charge,  the  testimony  here  offered 
would  be  admitted.  This  the  plaintiff  appears  to  have  been 
unable  to  do,  unless  it  shall  be  held  that  the  testimony  of  the 
plaintiff  himself  was  competent. 

2.  This  leads  us  to  the  consideration  of  the  most  important 
question  presented,  which  is  whether,  after  a  divorce  be- 
tween  the  plaintiff  and  his  wife,  the  husband  is  a  competent 
witness  to  testify  to  the  charge  of  adultery  in  a  suit  brought 
against  the  alleged  paramour  of  the  wife. 

8.  Howell's  Statutes,  section  7546,  provides:  *'A  husband 
shall  not  be  examined  as  a  witness  for  or  against  his  wife 
without  her  consent,  nor  a  wife  for  or  against  her  husband 
without  his  consent Nor  shall  either,  during  the  mar- 
riage or  afterward,  without  the  consent  of  both,  be  examined 
as  to  any  communication  made  by  one  to  the  other  during 
the  marriage;  but,  in  any  action  or  proceeding  instituted  by 
the  husband  or  wife  in  consequence  of  adultery,  the  husband 
and  wife  shall  not  be  competent  to  testify/* 

In  Mathews  v.  Yerex^  48  Mich.  861,  it  was  held  that,  under 
this  statute,  the  wife  is  not  a  competent  witness  for  the  hus- 
band in  a  suit  brought  by  him  for  criminal  conversation. 
The  doctrine  of  this  case  was  reaffirmed  in  Reynold9  v.  Schaf^ 
fer,  91  Mich.  494;  30  Am.  St.  Rep.  492. 

In  CarUr  v.  Hill,  81  Mich.  275,  it  was  held  that  the  hus- 
band is  not  a  competent  witness  for  himself  in  saoh  a  oasew 
It  was  said  by  Mr.  Justice  Cahill; 
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"This  statute  was  intended  to  subserve  a  wise  public  pol* 
icy;  and  we  think  we  ought  to  call  attention  to  the  flagrant 
TiolatioD  of  it  in  this  case,  even  though  no  point  be  made 

upon  it  by  counsel The  clear  purpose  of  the  statute  ia 

to  preserve  with  sacred ness  the  confidences  of  the  marriage 
state,  and  to  render  it  impossible  for  either  husband  or  wife 
to  speculate  upon  the  other's  dishonor,  relying  upon  their 
own  testimony  to  make  or  support  a  case/'     . 

The  question  remains  whether,  after  the  termination  of 
**^  the  marriage  relation,  it  is  competent  for  the  husband  to 
testify  to  the  alleged  fact  of  adultery  occurring  during  mar- 
riage. We  are  cited  to  no  case  in  which  such  testimony  has 
been  held  competent. 

In  the  case  of  People  v.  Marble^  38  Mich.  117,  the  incompe- 
tency of  such  testimony  is  implied  rather  than  stated.  In 
that  case  the  witness  was  permitted  to  testify  to  transactions 
which  did  not  consist  of  communications  made  during  mar- 
riage, and  it  was  said: 

''  Since  the  relation  had  ceased  when  he  was  called,  and, 
as  the  prosecution  'was  not  in  consequence  of  adultery,* 
there  was  nothing  to  qualify  his  general  competency  save 
the  exception  in  the  second  of  the  above-named  sections,  pro* 
viding  that,  without  the  consent  of  both,  neither  husband 
nor  wife,  during  the  marriage  or  afterward,  shall  'be  ex- 
amined as  to  any  communication  made  by  one  to  the  other 
during  the  marriage.' " 

In  the  case  of  State  v.  Jolly,  8  Dev.  A  B.  Eq.  110,  82  Am. 
Dec.  656,  the  question  arose  whether,  at  the  common  law, 
the  divorced  husband  was  a  competent  witness  to  testify 
against  the  paramour  of  the  wife,  and  it  was  held  that  he 
was  not.     It  was  said  in  the  course  of  the  opinion: 

"'It  is  argued  by  the  attorney  general  that  the  criminal 
conduct  testified  to  in  this  case  was  itself  an  outrageous  vio- 
lation of  the  marriage  vow — a  matter  in  respect  to  which 
confidence  was  not  yielded  by  the  wife,  nor  could  have  been 

asked  by  the  husband We  are  not  satisfied  that  the 

exception  contended  lor  is  established  by  the  reasoning  urged 
in  its  support  The  rule  we  deem  a  valuable  one,  and  we 
^iew  with  apprehension  any  exception  having  a  tendency^ 
i&ore  or  less  direct,  to  promote  cunning,  or  to  generate  dis- 
trust where  the  best  interests  of  society  require  that  perfect 
frankness  and  confidence  ought  to  prevail.  If  one  exception 
be  sanctioned  because,  from  the  charaoter  of  the  oriminal 
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•ot  imputed,  the  dissent  of  the  witness  from  its  commissioa 
must  be  presumed,  others  may  follow  where  the  like  pre- 
sumption will  be  entertained,  although  not  perhaps  witii 
€qual  confidence,  and  there  will  be  danger  of  our  having  no 
rule  capable  of  general  and  steady  application/' 

•^  In  State  v.  Phelps,  2  Tyler,  374,  it  was  held  that  a 
woman  divorced  a  vinctdo  is  not  a  competent  witness  upon 
an  indictment  against  her  former  husband  to  prove  his  adul- 
tery.  And  in  Rea  v.  Tucker,  51  111.  110,  99  Am.  Dec.  539,  it 
was  held  that,  in  an  action  for  criminal  conversation,  a 
divorced  wife  is  not  a  competent  witness  to  testify  ia  behalf 
of  her  former  husband,  and  against  her  alleged  seducer. 

There  are  cases  in  which  the  husband,  after  the  divorce  of 
the  wife,  has  been  permitted  to  call  her  to  prove  her  own 
infidelity:  RatcliffY.  WaUs^  1  Hill,  63;  Dickevman  v.  Graves, 
€  Gush.  308;  53  Am.  Dec.  41.  But  in  each  of  these  cases  the 
holding  was  put  upon  the  distinct  ground  that  the  wife 
was  not  called  to  testify  against  her  husband;  while  in 
Ratcliff  V.  WaleSi  1  Hill,  63,  it  was  distinctly  intimated  that 
she  would  not  be  competent  to  testify  against  him.  It  was 
said:  ''  For  the  purpose  of  promoting  a  perfect  union  of  inter- 
ests, and  securing  mutual  confidence  between  husband  and 
wife,  the  courts  have  generally  refused  to  admit  the  wife  as  a 
witness  against  the  husband,  even  after  the  marriage  con- 
tract was  at  an  end,  when  she  was  called  to  speak  of  any 
matter  which  happened  during  the  continuance  of  the  mar- 
riage, and  which  might  affect  the  husband  either  in  his 
pecuniary  interest  or  character." 

In  the  present  case  the  testimony  of  the  husband  would 
afiect  the  character  of  the  wife,  is  offered  in  an  action  insti. 
tuted  by  him  in  consequence  of  adultery,  and  we  think  is 
within  the  prohibition  of  the  statute. 

The  judgment  will  be  afSrmed,  with  costs. 

McGbath,  G.  J.y  Long  and  Hooker,  JJ.,  concurred. 
Grant,  J.,  did  not  sit. 

WrrNBSsn^HusBAHD  avd  Wirs  — Adultkbt.— The  hnsuaod  of  a 
woman  with  whom  the  crime  of  adultery  is  alleged  to  have  been  oommitted 
ifl  not  a  competent  wituess  to  prove  the  offense:  State  V.  Weld^  26  He.  90; 
45  Am.  Deo.  94,  and  note;  SUUe  ▼.  Joliy,  3  Dev.  &  B.  110;  32  Am.  Dec.  656^ 
and  note.  On  the  trial  of  an  indictment  for  adultery,  the  husband  of  the 
particeps  eriminii  is  a  competent  witness  to  prove  oironmstanoes  which  de 
not  directly,  but  tend  to,  criminate  her:  State  v.  Bridgman^  49  Vt.  202;  91 
AuL  Rep.  124,     Under  a  statute  permitting  husband  and  wife  to  teeti^ 
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against  oiM  another  on  a  criminal  prosaontkm  for  an  offenae  oommitted  by 
-•na  againat  the  other,  the  one  may  teatify  against  the  other  for  adulteryt 
Jioland  t.  State,  9  Tez.  Ot.  App.  277|  86  Am.  Rep.  743,  and  note;  De  MeH 
▼.  D9  Meli^  120  N.  Y.  485;  17  Am.  St.  Rep.  652.  A  divorced  wife  ia  a 
^KMnpetent  witness  in  an  action  for  oriminal  conversation,  brought  by  her 
hnaband  to  prove  oriminal  interoonrse  with  her  daring  marriage:  /)tdber- 
man  t.  Oraves,  6  Gash.  308;  63  Am.  Dec.  41,  and  note.  See,  also,  the  notes 
to  Sea  V.  Tucker,  99  Am.  Deo.  641,  and  CcmmamoecdA  t.  Bapp^  29  Am.  St 
Rep.  411. 


Kbhl  V.  Dunn. 

[102  IflCHIOAN,  68L1 

Bzsounoira — ExniniON. — A  Piamo  is  hot  Bxkicpt  ibok  Ejucutioh 
inn>XB  a  statnte  exempting  to  each  honeeholder  the  hoosehold  goods» 
fnmitare,  and  ntensils,  not  exceeding  in  valne  two  hundred  and  ilftj 
dollars,  though  its  value  is  not  in  excefls  of  that  sum. 

Chadboume  &  Rees^  for  the  appellant. 
A.  R.  Oray^  for  the  plaintiff. 

^^  Long,  J.  This  cause  was  tried  before  the  court  with* 
out  a  jury  upon  the  following  agreed  facts:  Plaintiff  was  the 
owner  and  in  possession  of  a  piano  of  the  value  of  two  hundred 
dollars.  ^®'  The  defendant,  as  sheriff,  levied  an  execution 
in  favor  of  Simon  Karger  upon  the  piano  and  other  property 
belonging  to  plaintiff,  and  presented  a  list  of  the  property 
00  levied  upon  to  the  plaintiff,  who  then  and  there  selected 
the  piano  as  his  exemption,  under  subdivision  7  of  section 
7686  of  Howell's  Statutes.  At  the  time  of  the  levy,  plaintiff 
was  a  householder,  living  in  Houghton  with  his  family,  con- 
gisting  of  himself  and  wife  and  four  children,  all  sons,  aged 
respectively  15, 18,  12,  and  8  years.  The  piano  was,  and  had 
been  for  two  years  prior  to  the  levy,  kept  in  the  house  of 
plaintiff,  and  used  for  the  instruction  of  his  children  in 
music.  Plaintiff  demanded  possession  of  the  piano,  which 
was  refused,  and  this  action  of  replevin  was  brought  by  him 
and  the  piano  taken  on  the  writ.  On  the  trial  the  court 
found  the  title  in  plaintiff,  and  awarded  him  judgment  for 
costs. 

The  only  question  in  the  ease  is  whether,  under  the  pro- 
▼isionsof  the  statute  above  cited,  this  piano  is  exempt  This 
enbdivision  exempts  ^'to  each  householder  all  household 
goods,  furniture,  and  utensils,  not  exceeding  in  value  two 
hundred  and  fifty  dollars."    Counsel  for  plaintiff  bat  pre- 
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Bented  a  brief  and  argument  in  the  case  to  sustain  this  jadg^ 
ment  that  is  certainly  very  ingenious,  but  no  case  is  cited^ 
under  a  statute  like  ours,  which  upholds  his  contentioiu 
While  these  statutes  are  construed  with  great  liberality  ia 
favor  of  exemptions,  yet  we  think  the  language  employed  in 
subdivision  7  is  not  open  to  a  construction  which  would  ex- 
empt a  piano.  A  piano  cannot  be  classed  as  household  goods^ 
furniture,  or  utensils,  within  the  meaning  of  the  statute.  The 
court  below  was  in  error  in  holding  it  exempt:  See  Tanner 
V.  BiUings,  18  Wis.  163;  86  Am.  Dec.  755;  Dunlap  v.  Edger- 
ion,  30  Vt.  224. 

Judgment  reversed,  and  judgment  entered  here  for  defend- 
ant. 

The  other  justices  concurred. 


ExBCunoNS— Exemption — Punos. — The  term  "allhonseholdand  kitchens 
fnmitare"  may  include  a  piano  kept  and  used  for  the  purpose  of  ingtructioK. 
ehildren  of  the  family  in  mnsio  if  the  statute  placet  no  limit  on  the  yalu* 
of  the  honsehold  and  kitchen  f  arnitnre  which  it  declaree  ehail  be  ezemptr 
AUttp  V.  Jordan,  69  Tex.  300;  5  Am.  St.  Rep.  53,  and  note.  Bee,  also,  th» 
extended  notes  to  Rockwell  ▼.  Hybbell,  45  Am.  Dee.  255,  and  Sumner  ¥» 
BlaJe8lee,A7  Am.  Rep.  197. 


Brook  v.  Dwelling  House  Insuranob  Company^ 

[102  If ICHIOAK,  668.] 

Imsurahob — Appraisbmknt  of  Amodht  of  Loss. — If  an  insuranoe  oorpo- 
ration  selects  an  appraiser  who  reside*  one  hundred  and  thirty-five  miles- 
distant  from  the  pUce  of  the  loss,  and  he,  because  of  his  want  of  ao* 
qnaintance  with  that  locality,  refuses  to  join  in  the  telection  of  any 
umpire  other  than  persons  living  in  other  distant  parts  of  the  states 
though  furnished  wiih  a  list  of  twelve  persons  acceptable  to  the  assured 
residing  in  the  town  in  which  the  property  destroyed  was  situate,  thi» 
it  equivalent  to  a  refusal  by  the  insurer  to  proceed  with  the  appraise 
ment,  and  entitles  the  assured  to  maintain  an  action  aa  if  the  appraisa 
ment  had  been  waived. 

Shepard  &  Lyon,  for  the  appellant 

Pratt,  Van  Kleeek  &  Gilbert,  for  the  plaintiff. 

••*  McGbath,  C.  J.  The  policy  upon  which  suit  is  brought 
contains  the  following  provisions: 

^This  company  shall  not  be  liable  beyond  the  actual  cash 
Talue  of  the  property  at  the  time  any  loss  or  damage  occurs^ 
and  the  loss  or  damage  shall  be  ascertained  or  estimated 
according  to  such  actual  cash  value,  with  proper  deductioiv 
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for  depreciation,  however  caused,  and  shall  in  no  event  ex- 
ceed  what  it  would  then  cost  the  insured  to  repair  or  replace 
the  same  with  material  of  like  kind  and  quality.  Said  ascer- 
tainment or  estimate  shall  be  made  by  the  insured  and  this 
company,  or,  if  they  differ,  then  by  appraisers,  as  hereinafter 
provided;  and,  the  amount  of  loss  or  damage  having  been  thus 
determined,  the  sum  for  which  this  company  is  liable  pursuant 
to  this  policy  shall  be  payable  sixty  days  after  due  notice, 
ascertainment,  estimate,  and  satisfactory  proof  of  the  loss  have 
been  received  by  this  company  in  accordance  with  the  terms  of 
this  policy.  It  shall  be  optional,  however,  with  this  company 
to  take  all  or  any  part  of  the  articles  at  such  ascertained  or 
appraised  value,  and  also  to  repair,  rebuild,  or  replace  the 
property  lost  or  damaged  with  other  of  like  kind  and  quality 
within  a  reasonable  time,  on  giving  notice,  within  thirty  days 
after  the  receipt  of  the  proof  herein  required,  of  its  intention 
so  to  do;  but  there  can  be  no  abandonment  to  this  company 
of  the  property  described 

''In  the  event  of  disagreement  as  to  the  amount  of  loss, 
the  same  shall,  as  above  provided,  be  ascertained  by  two 
^^^  competent  and  disinterested  appraisers,  the  insured  and 
this  company  each  selecting  one,  and  the  two  so  chosen  shall 
first  select  a  competent  and  disinterested  umpire.  The  ap- 
praisers together  shall  then  estimate  and  appraise  the  loss, 
stating  separately  sound  value  and  damage,  and,  failing  to 
agree,  shall  submit  their  differences  to  the  umpire;  and  the 
award  in  writing  of  any  two  shall  be  prima  facie  evidence  of 
the  amount  of  such  loss.  The  parties  thereto  shall  pay  the 
appraiser  respectively  selected  by  them,  and  shall  bear  equally 
the  expenses  of  the  appraisal  and  umpire. 

'^This  company  shall  not  be  held  to  have  waived  any  pro- 
vision or  condition  of  this  policy,  or  any  forfeiture  thereof,  by 
any  requirement,  act,  or  proceeding  on  its  part  relating  to  the 
appraisal,  or  to  any  examination  herein  provided  for;  and  the 
loss  shall  not  become  payable  until  sixty  days  after  the  notice, 
ascertainment,  estimate,  and  satisfactory  proof  of  the  loss 
herein  required  have  been  received  by  this  company,  includ- 
ing an  award  by  appraisers  when  appraisal  has  been  re- 
quired. •  •  •  • 

"  No  suit  or  action  on  this  policy  for  the  recovery  of  any 
claim  shall  be  sustainable  in  any  court  of  kiw  or  equity  un* 
til  after  full  compliance  by  the  insured  with  all  the  foregoing 
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requirementSy  nor  unless  commenced  within  twelve  months 
next  after  the  fire/' 

The  property  insured  consisted  of  a  dwelling-house.  The 
loss  occurred  July  25,  1892.  After  the  fire,  the  company's 
agent  visited  the  locality,  and  had  a  conversation  relative  to 
the  loss.  An  offer  was  made  by  the  agent,  which,  in  view  of 
the  subsequent  correspondence,  must  be  regarded  as  an  ofier 
of  compromise,  rather  than  an  acknowledgment  of  liability 
on  the  pnrt  of  the  company,  or  an  estimate  of  the  amount  of 
the  loss.  At  this  interview  a  proposition  was  made  to  have 
an  appraisal,  but  the  company's  agent  said  that  he  did  n't 
propose  or  did  n't  care  to  arbitrate  the  matter. 

On  August  16,  1892,  the  company  wrote  to  plaintiff  as  fol- 
lows: '*  On  the  6th  inst.,  instead  of  receiving  a  call  from  you, 
I  had  one  from  Mr.  Van  Kleeck,  who  said  he  was  your  **• 
attorney  in  the  matter  of  your  claim  under  policy  731,375. 
That  there  be  no  misunderstanding  in  this  matter,  I  would 
remind  you  that  in  my  conversation  with  you  I  did  not  state 
what  position  the  company  would  take  in  the  matter,  and 
did  neither  admit  nor  deny  liability  on  the  part  of  the  com- 
pany in  your  favor.  Neither  did  I  in  my  conversation  with 
Mr.  Van  Kleeck  admit  or  deny  such  liability.  Reserving  to 
the  company  all  its  rights  under  the  policy,  I  remain.'^ 

Again,  on  August  30th,  the  company  wrote:  ^' Yours  of  the 
17th  inst.  at  hand,  inclosing  affidavit  of  David  Brock  in  re 
claim  under  policy  731,375.  Whether  the  policy  was  valid 
or  void  at  the  time  of  the  fire,  I  do  not  wish  to  be  understood 
as  expressing  any  opinion,  either  directly  or  by  implication* 
In  case  of  a  policy  void  at  time  of  the  fire,  no  form  of  affida* 
vit,  however  fully  it  might  set  forth  the  facts,  would  be  oper- 
ative to  inject  validity  into  the  claim;  whereas,  if  it  were 
valid  at  time  of  fire,  an  affidavit  in  manner  and  form  like  the 
one  referred  to  would  not  be  a  compliance  with  the  require- 
ments of  the  policy,  to  which  I  refer  you.  As  this  affidavit, 
therefore,  could  in  neither  contingency  have  any  force  or 
effect,  I  return  the  same  without  either  demanding  or  waiv- 
ing full  compliance  on  the  part  of  the  insured  with  the  re- 
quirements of  the  policy. 

'*  Neither  admitting  nor  denying  liability  on  the  part  of  the 
company,  nor  waiving  or  extending  any  of  the  terms,  provi- 
sions, conditions,  or  requirements  of  the  policy,  I  remain." 

On  September  1,  1892,  plaintiff  sent  on  proofs  of  loss,  and 
in  the  letter  suggested  an  appraisal  of  the  property.    On 
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September  9th  plaintiff  wrote  again,  asking  for  a  reply  to  the 
letter  of  the  Ist.  On  September  12th  defendant  wrote  as  fol- 
lows: **  I  would  say  that  the  company  is  willing  to  have  the 
value  of  the  building  at  the  time  of  the  fire  appraised,  as  per 
the  terms  of  the  policy,  with  the  understanding  that  in  so 
doing  it  reserves  all  its  rights  in  the  matter,  and  that  noth- 
ing so  far  done  is  to  be  construed  as  a  waiver  of  its  rights 
under  the  policy,  nor  an  acknowledgment  of  any  liability  on 
its  part  in  favor  of  Mr.  Brock." 

•^"^  On  September  13th  plaintiff  replied,  naming  one  Gal- 

m 

lender  as  appraiser.  On  September  16th  defendant  wrote, 
objecting  to  Callender,  and  saying:  '*If  you  want  an  ap- 
praisal, you  must,  in  accordance  with  the  policy,  select  a 
competent  and  disinterested  man." 

On  January  12, 1893,  plaintiff  wrote  as  follows:  ''  Messrs. 
Shepard  A  Lyon,  on  inquiry  from  them  yesterday,  say  that 
they  have  done  all  in  the  insurance  matter  of  David  Brock's 
claim  under  policy  731,375  against  your  company  that  they 
are  authorized  to  do.  We  have  furnished  all  information  we 
have  in  regard  to  the  loss.  Mr.  Brock  has  presented  himself 
for  examination  under  oath,  at  your  request.  It  seems  to  us 
that  the  only  thing  necessary  to  make  this  matter  complete 
is  for  you  to  send  us  draft  and  take  up  your  policy.  As  to 
the  matter  of  appraisal  suggested  to  you  in  ours  of  September 
13th,  we  desire  to  say  that,  so  far  as  Brock  is  concerned,  he 
has  no  desire  to  insist  or  oppose  an  appraisal.  We  have 
waited  since  that  date  for  you  to  act  in  that  matter  if  you 
desire  so  to  do.  We  now  say,  as  we  understand  the  matter, 
Brock  is  entitled  to  his  money,  and  if  we  do  not  hear  from 
you  at  once,  with  draft  inclosed,  we  shall  conclude  that  you 
are  in  possession  of  some  fact  which  you  conclude  is  a  com- 
plete bar  to  his  right  to  make  such  claim.  As  to  such  mat- 
ters, if  any,  others  than  us  must  decide." 

In  reply  defendant  wrote:  "  I  would  say  that  an  appraisal 
was  demanded  by  Mr.  Brock,  agreed  to  by  the  company,  with 
the  understanding  that  it  would  not  in  any  event  prejudice 
its  rights  under  the  policy,  and  should  not  be  a  waiver  of  any 
of  the  conditions  of  the  policy,  or  of  a  forfeiture  thereof  (see 
the  conditions  of  the  policy,  lines  92  and  93,  Mich.  Stand., 
cited  in  a  former  letter  to  you),  and  we  have  for  some  time 
been  waiting  for  Mr.  Brock  to  name  an  appraiser — some  per- 
son possessing  the  attributes  required  of  him  by  the  policy. 
We  are  still  waiting  lor  Mr.  Brock  to  name  his  appraiser,  and 
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prefer  that  he  abide  by  his  election  to  eabmit  the  matter  to 
appraisal,  as  provided  by  the  policy." 

On  January  18,  1893,  plaintiff  wrote  nominating  one  ••• 
Huntley  as  appraiser,  and  on  January  24th  defendant  wrote 
nominating  one  Hilton,  an  insurance  adjuster  residing  at 
Grand  Rapids.  On  February  Ist  plaintiff  wrote  as  follows: 
**  Pursuant  to  your  letter  of  January  24,  '93,  Mr.  Charles  A. 
Hilton  came  here  on  the  27th  of  January,  and  he,  together 
with  Mr.  Huntley,  signed  a  declaration  to  appraise  the  prop- 
erty insured  under  the  Brock  policy.  They  then  endeavored 
to  agree  upon  an  umpire.  We  understand  that  Mr.  Hilton 
objected  to  any  person  from  this  county  to  act  as  such  um- 
pire. At  any  rate,  they  were  unable  to  agree  on  one,  and  did 
nothing  on  that  day.  Mr.  Hilton  went  away,  saying  he  would 
return  January  3lst,  and  complete  the  matter.  Mr.  Huntley 
came  that  day  and  waited  the  whole  of  the  day  for  Mr.  Hil- 
ton, and  again  to-day.  Your  Mr.  Hilton  has  not  appeared, 
and  no  word  has  been  received  from  him  in  regard  to  the 
matter  at  all.  We  therefore  conclude  you  have  determined 
to  abandon  the  matter  of  appraisal.  We  shall  therefore 
expect  a  decided  answer  whether  you  now  propose  to  pay  the 
claim  made  under  the  policy." 

On  February  3d  defendant  wrote  that  the  general  agent 
was  out  of  the  city,  but  that  Hilton  had  been  communicated 
with.  On  February  5th  Hilton  wrote  Huntley,  submitting 
the  names  of  three  persons,  one  a  resident  of  Grand  Rapids, 
another  of  Lansing,  and  one  Patzer,  of  Saginaw.  Huntley 
replied,  submitting  the  names  of  twelve  residents  of  Bay  City, 
and  saying:  **  I  don't  think  it  necessary  to  go  outside  of  Bay 
City  in  order  to  find  an  impartial  and  honest  contractor  and 
builder  to  act  as  umpire  in  case  we  don't  agree,  and  take  the 
liberty  of  sending  you  this  list  to  choose  from.  Any  one  of 
them  will  be  acceptable  to  me.  The  most  of  them  are  stran- 
gers to  me,  being  known  only  by  sight  and  reputation.  I  am 
willing  to  throw  out  those  that  are  acquainted  with  me  or 
acquainted  with  the  facts  in  any  way,  and  send  you  list  hoping 
you  will  find  some  one  who  will  be  acceptable  to  as  both." 

On  February  11th  Hilton  wrote  Huntley  as  follows:  "  I 
do  not  question  the  honesty,  ability,  or  integrity  of  **•  any 
contractor  in  Bay  City,  but,  not  being  acquainted  with  any 
of  them,  I  consider  the  chances  of  getting  one  that  would  be 
partial  in  his  ruling  and  decisions.  I  do  not  care  to  take  the 
chances,  and  cannot  consent  to  the  selection  of  an  umpire 
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from  Bay  City  or  West  Bay  City.  We  certainly  ought  to  be 
Jtble  to  find  some  one  outside  that  would  be  satisfactory  to 
both  of  QB.  When  we  can  agree  upon  such  an  one,  I  am 
ready  to  proceed.  If  you  cannot  accept  any  one  of  the  names 
that  I  proposed,  you  can  make  a  list  of  from  three  to  six 
names,  selected  from  different  localities,  and  submit  to  me, 
and  I  will  see  if  there  is  not  some  one  of  them  that  I  can 
accept." 

Huntley  replied  as  follows:  '^  Not  being  acquainted  with 
the  gentlemen  you  name  in  yours  of  February  5,  or  their 
business  standing,  I  don't  care  to  take  the  chances;  and 
knowing  by  reputation  the  names  on  the  list  I  sent  you  on 
February  7, 1  think  a  judicious  selection  can  be  m^ade  from 
them." 

Nothing  further  was  done,  and  on  February  16,  1893,  suit 
was  commenced.  On  February  11th,  defendant's  general 
agent  wrote,  alleging  his  absence  from  the  city  when  plaintiffs 
letter  of  the  1st  was  received,  and  saying;  "  I  write  Mr.  Hil- 
ton to-night  inquiring  as  to  his  version  of  the  story.  My  im- 
pression is  that  you  would  like  to  deprive  us  of  the  privilege 
of  a  fair  appraisal  under  the  policy  by  refusing  to  agree  to 
any  fair  proposition  that  might  emanate  from  Mr.  Hilton, 
but  I  mean  that,  if  we  have  any  rights  under  the  policy,  they 
shall  be  maintained.  You  will  bear  in  mind  that  the  de- 
mand for  appraisal  came  originally  from  you." 

To  the  declaration  herein,  defendant  pleaded  the  general 
issue  with  notice  that  upon  the  trial  it  would  insist  in  its 
defense  that  plaintifif  had  failed  to  comply  with  the  terms  of 
the  policy,  and  that  said  policy  was  inoperative  and  void, 
and  the  defendant  released  from  all  liability  thereunder,  for 
the  following  reasons: 

'*  1.  That  the  plaintiff  was  not  the  sole  and  anconditional 
owner  of  the  property  insured,  free  from  all  liens  *••  what- 
ever, but  that  one  William  Brock  had  an  interest  and  own- 
ership in  said  property  as  well  as  said  plaintiff  at  and  previous 
to  the  time  of  said  fire,  whereby  said  policy  became  void. 

''  2.  This  defendant  will  show  that  the  said  policy  became 
inoperative  and  void-,  and  that  plaintiff  is  not  entitled  to 
maintain  action  or  suit  upon  said  policy,  for  the  reason  that 
there  was  a  disagreement  as  to  the  amount  of  loss  under  said 
policy,  and  the  amount  of  said  loss  is  required  by  the  terms 
of  said  policy  to  be  ascertained  by  two  competent  and  disin- 
terested appraisers,  and  because  the  amount  of  the  loss  ha« 
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not  been  so  estimated  or  appraised,  and  no  award  has  been 
made  by  any  arbitrators  as  to  the  amount  of  such  loss,  and 
therefore  the  plaintiff  is  not  entitled  to  maintain  this  action 
for  loss  under  said  policy. 

^  8.  Because  this  defendant  has  sixty  days  after  such  ap* 
praisal  and  adjustment  of  loss  under  said  policy  in  which  to 
pay  the  same,  and  that  such  term  of  sixty  days  has  not  yet 
elapsed  since  any  appraisal  and  adjustment  of  the  amount 
of  said  loss  has  been  had." 

At  the  close  of  the  proofs,  defendant's  counsel  requested 
the  court  to  instruct  the  jury  that  plaintiff  had  not  estab* 
lished  title  to  the  property;  that  the  policy  appeared  to  have^ 
been  transferred  to  plaintiff,  whereas  the  conveyance  waa 
made  to  William  and  David  Brock,  and  thereafter  William 
conveyed  to  David,  a  notation  of  which  did  not  follow  on  the 
policy,  and  a  knowledge  thereof  was  not  brought  home  to  the 
defendant;  and  that,  inasmuch  as  arbitration  proceedings 
had  been  agreed  upon  and  were  pending,  and  arbitrators 
were,  on  the  day  that  the  suit  was  brought,  negotiating  with 
reference  to  the  selection  of  an  umpire,  the  action  was  pre- 
maturely brought,  and  plaintiff  could  not  recover.  The 
court,  however,  instructed  the  jury  that: 

*^  An  agreement  to  arbitrate  prevents  the  commencement 
of  suit  while  the  agreement  is  in  force,  and  the  parties  are 
actually  acting  under  it.  An  agreement  to  arbitrate  will 
take  a  suit  already  pending  out  of  court,  but,  if  they  fail  to 
act  on  it,  still  the  suit  may  be  maintained.  In  this  '*' 
case  the  policy  provides  that  'the  insured  shall  select  one 
man  and  the  company  select  another  man,  and  that  they 
two  shall  pick  a  competent,  disinterested  party  for  an  uok 
pire.  You  have  heard  what  the  letters  say  in  regard  to  that 
subject,  and  you  have  heard  the  testimony  of  the  witnesses. 
Now,  in  order  to  have  an  arbitration  of  any  effect,  both 
parties  must  conduct  themselves  with  absolute  fairness. 
You  have  heard  the  negotiations  between  the  two  arbi* 
trators,  and  that  they  did  not  agree.  Unless  an  arbitration 
has  gone  farther  than  merely  the  appointing  of  the  two  men, 
and  their  efforts  to  agree  upon  a  third  party,  after  the  lapse 
of  time  that  elapsed  after  this  fire,  and  before  the  commence* 
ment  of  this  suit,  I  charge  you  that  the  clause  for  an  arbitra- 
tion is  not  a  bar  to  this  action." 

The  provisions  of  this  policy  are  evidently  intended  to  en- 
able  the  parties  thereto  to  agree  between  themselves  at  to  the 
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amount  of  the  loss,  and,  in  the  event  of  a  failure  to  agree,  U> 
submit  the  same  to  arbitration.  After  proofs  of  loss  have 
been  made,  it  is  clearly  the  duty  of  the  company,  within  a 
reasonable  time,  to  make  manifest  its  disagreement  with  tha 
amount  claimed  by  such  proofs.  The  policy  expressly  pro- 
vides that: 

'^The  loss  shall  not  become  payable  until  sixty  days  after 
the  notice,  ascertainment,  estimate,  and  satisfactory  proof  of 
the  loss  herein  required  have  been  received  by  this  company^ 
iocludiiig  an  award  by  appraisers,  when  appraisal  has  been 
required." 

This  provision  makes  such  appraisal,  **  when  required,''  a 
condition  precedent  to  the  right  to  sue.  The  defendant  has 
a  reasonable  time  within  the  sixty  days  after  proofs  of  lose 
have  been  furnished  within  which  to  move  with  respect  to 
the  ascertainment  or  estimate  of  the  loss.  Had  the  time 
elapsed  and  no  move  been  made  in  that  direction,  the  plain- 
tiff would  undoubtedly  have  had  the  right  to  bring  suit.  In 
the  present  case,  however,  plaintiff,  with  his  proofs  of  loss, 
and  without  waiting  for  any  action  by  the  company,  prompted 
undoubtedly  by  what  had  occurred  between  the  parties  be- 
fore proofs  of  loss  had  been  furnished,  *••  asked  for  the  ap- 
pointment  of  appraisers,  and  they  were  appointed.  The 
plaintiff  cannot  now  be  heard  to  say  that,  inasmuch  as  no 
effort  had  been  made  by  the  parties  looking  to  an  adjustment, 
the  appointment  of  appraisers  was  premature.  An  appraisal 
must  be  regarded  as  having  been  required  within  the  lan- 
guage of  the  policy. 

Another  question,  however,  presents  itself.  The  terms  of 
the  policy  do  not  contemplate,  in  case  of  a  disagreement  be- 
tween the  parties,  that  partisans  shall  then  be  appointed  as 
appraisers.  It  is  contemplated  that  the  two  appraisers  ap- 
pointed may  agree,  but  the  parties  themselves  are  as  likely 
to  agree  as  two  persons  selected  because  of  individual  bias. 
As  is  said  in  Bradshaw  v.  Agricultural  Ins.  Co,^  137  N.  Y.  137, 
the  term  *'  disinterested"  does  not  mean  simply  lack  of  pecun- 
iary interest,  but  requires  the  appraiser  to  be  one  not  biased 
or  prejudiced.  The  defendant  selected  as  its  appraiser  an  in- 
surance adjuster  residing  at  Grand  Rapida,  a  point  one  hun- 
dred and  thirty-five  miles  distant  from  the  place  where  the 
fire  occurred.  The  two  disagreed  as  to  the  selection  of  an 
umpire.  Defendant's  appraiser  then  suggested  the  names  of 
three  persons,  one  of  whom  resided  in  Grand  Rapids,  another 
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at  Lansing,  and  the  third  at  Saginaw.  The  agreement  does 
not  contemplate  that  the  umpire  shall  be  selected  at  random, 
or  without  some  knowledge  on  the  part  of  both  appraisers  as 
to  bis  competency  and  fitness.  Parties  living  in  the  localitj 
would  naturally  be  best  qualified  to  pass  upon  the  question 
of  values,  and  an  appraiser  would  not  be  under  obligation  to 
make  trips  to  other  localities  than  that  of  the  fire  to  ascer- 
tain as  to  the  propriety  of  appointing  the  person  suggested 
as  an  umpire.  The  agreement  contemplates  an  inexpen- 
sive method  of  settlement.  Strangers  to  the  locality  ars 
not  usually  selected  as  appraisers,  and  in  case  of  the  in« 
ability  of  the  appraisers  to  agree,  a  third  party,  known 
to  both,  and  in  whom  both  have  confidence,  is  supposed 
^**  to  be  selected.  An  investigation  as  to  the  parties  named 
by  defendant's  appraiser  would  have  been  productive  of  ex* 
pense  and  delay.  The  fact  that  defendant  selected  a  person 
who  resided  one  hundred  and  thirty-five  miles  distant,  and 
who,  for  that  reason,  was  unacquainted  with  the  residents  of 
the  locality  of  the  loss,  and  was  not  competent  to  judge  of 
their  fitness,  does  not  affect  the  reasonableness  of  the  rule, 
and  did  not  impose  the  duty  of  travel  and  investigation  upon 
the  appraisei  appointed  by  plaintiff.  The  facts  are  not  dis- 
puted. Defendant's  appraiser  insisted  upon  the  appointment 
of  a  person  with  whom  he  was  presumably  acquainted,  who 
was  a  stranger  to  the  locality  and  to  plaintiff's  appraiser. 
The  latter  offered  the  names  of  twelve  residents  of  the  locality 
from  which  the  jury,  in  case  of  suit,  would  be  drawn.  No 
valid  reason  is  assigned  for  a  refusal  to  accept  one  of  the 
twelve,  and  the  only  reason  given  is  that  he  did  not  care  to 
take  the  chances  of  getting  one  that  would  be  partial.  The 
requirement  that  plaintiff's  appraiser  should  go  into  other 
portions  of  the  state  to  make  inquiry  as  to  the  fitness  of  the 
persons  named  was  not  a  reasonable  one.  The  suggestion 
that  some  one  be  selected  from  the  locality  of  the  fire  was  not 
unreasonable.  It  is  well  settled  that  where  the  conduct  of 
the  company's  appraiser  in  refusing  to  agree  on  an  umpire  is 
inexcusable,  and  virtually  amounts  to  a  refusal  to  proceed 
with  the  appraisement,  the  fact  that  the  appraisement  was 
not  concluded  before  suit  brought  will  not  bar  an  action  on 
the  policy:  McCulloughfv,  Phanix  Ina.  Co,^  113  Mo.  606;  Bi^iop 
V.  Agrieuliural  Ins.  Co.,  130  N.  Y.  488;  Uhrig  v.  WiUiamalmrgh 
tie,  In8.  Co.y  101  N.  Y.  362;  Bradshaw  v.  Agriculiwral  In$.  Co^ 
137  N.  Y.  137.    In  the  McCuUough  case  the  court  say: 
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'*  The  appraisers  could  not  agree  as  to  the  valae  of  the 
property  destroyed  or  the  amount  of  damages  sustained,  nor 
could  they  agree  on  the  third  man.  McGraw  then  ^^^  sug. 
gested  the  names  of  four  or  five  persons,  some  of  whom  re- 
sided in  the  county,  some  at  Boonville,  and  some  at  other 
points  not  far  distant.  White  would  not  agree  to  either  of 
them,  and  suggested  the  names  of  some  others,  living  in  St. 
Joseph,  Kansas  City,  and  St.  Louis,  at  least  two  hundred 
miles  distant  from  where  the  fire  occurred.  McOraw  would 
not  agree  to  any  of  the  persons  suggested  by  White.  White 
then  left  for  Louisville,  Kentucky,  and  did  not  return  again. 
McGraw's  objection  to  the  persons  suggested  by  White  was 
because  of  the  remoteness  at  which  they  resided  from  the 
place  of  the  fire,  and  their  want  of  knowledge  of  the  value  of 
the  property  in  that  locality,  but  White  would  not  agree  to 
any  other  person.  His  testimony  was  not  taken  in  this  case, 
nor  is  there  any  excuse  offered  for  his  refusal  to  accept  some 
one  of  the  persons  as  umpire  that  were  suggested  by  McGraw. 
His  course,  under  the  circumstances,  to  say  the  least  of  it,  is 
not  to  be  commended,  was  unreasonable,  unjust,  and  tanta- 
mount to  a  refusal  to  proceed  with  the  appraisement.  Justice 
and  fair  dealing  did  not  require  the  plaintiffs  to  wait  longer 
than  they  did  before  instituting  their  suit." 

The  judgment  is  therefore  affirmed. 

The  other  justices  concurred. 

InsoBAiioi — Affrauihbnt  ov  Amount  of  Loss.— If  aa  appraimr  ehotMi 
1»7  an  insurer  aota  aa  thoagh  he  was  the  agent  of  the  insarer,  and  refoses  to 
agree  to  a  disinterested  umpire,  or  otherwise  prevents  the  appointment  of 
floch  umpire,  the  insnred  is  entitled  to  maintain  an  action  npon  his  policy 
without  obtaining  an  award  fixing  the  amount  of  hb  loest  Nkigarm  §tc.  Ins. 
Cok  T.  Mhop,  164  DL  9;  46  Am.  St  Bep.  106^  and  nolt. 
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MiNKBAPOLis  Threshing  Maohinb   Company  fn 
Fibbmbn's  Insubanob  Company,  op  CniOAaa 

[67  MlNimOTA,  85.] 

ImnuHCB. — An  Ambiguous  Expression  in  a  policy  of  fire  insnnuioo  miial 
be  constraed  against  the  insurer  and  favorably  to*  the  inanred. 

In8Ubano>— Construction  ov  Phba8B»  "While  not  in  Usb."'— Property 
consisting  of  a  threshing-machine,  engine  and  separator,  insored  against 
loM  by  fire  "  while  not  in  nse,"  ia  not  *'  in  nse  *'  where  it  has  not  been 
need  for  threshing  for  two  weeks,  is  hauled  into  the  country,  and  is  Ufk 
standing  in  readiness  for  use  a  few  days  later.  Therefore,  if  the  sepa* 
rator  while  thus  standing  is  destroyed  by  fire,  not  caused  by  any  has- 
srd  incident  to  the  actual  nse  or  operation  of  either  the  engins  or 
separator,  the  insurer  is  liable. 

Appeal  by  the  defendant  insurance  company  fix>m  an  order 
denying  its  motion  for  a  new  trial. 

C.  M.  Rertig  and  R.  A.  Daly^  for  the  appellant. 

Jame$  0.  Piereej  for  the  respondent. 

*^  Mitchell,  J.  On  October  8, 1891,  the  defendant  iBsned 
to  one  Fobs  its  policy  of  insurance  for  one  year  against  loss 
by  fire  on  his  threshing-machine,  engine  and  separator,  **  while 
not  in  use";  loss,  if  any,  payable  to  the  plaintiff,  as  its  inter- 
est might  appear.  The  separator  was  destroyed  by  fire  on 
October  1,  1892,  and  really  the  only  question  in  the  case  ii 
whether  the  property  was  "in  use,"  within  the  meaning  of 
the  policy  at  the  time  of  the  loss. 

The  engine  and  separator  had  been  used  in  threshing  in 

the  early  **  part  of  September,  1892,  but  bad  not  been  00 

ued  for  two  weeks  prior  to  the  date  of  the  firoi  haying  been 

(Ma) 
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taken  and  kept  during  that  time  io  the  village  of  Medalia,  for 
the  purposes  of  repairs.  On  October  1, 1892,  the  engine  was 
fired  up  and  used  as  a  traction-engine  in  hauling  the  sepa- 
rator seven  miles  out  in  the  country,  preparatory  to  the  in« 
tended  use,  two  days  later,  of  both  engine  and  separator  in 
threshing.  The  property  was  left  standing  about  ten  rods 
from  a  farmhouse  and  some  fifteen  rods  from  the  stacks  of 
grain  which  it  was  intended  to  thresh.  The  fire  in  the  engine 
was  extinguished.  During  the  succeeding  night,  while  the 
property  was  standing  there,  the  separator  was  destroyed  by 
fire.  The  origin  of  the  fire  is  unknown,  but  it  is  supposed 
to  have  been  incendiary. 

It  is  evident  that  the  fire  was  not  occasioned  by  any  use 
of  either  the  separator  or  the  engine,  and  was  not  due  to  any 
risk  incident  to  their  actual  use  in  the  operation  of  threshing 
or  otherwise.  The  most  obvious  and  natural  meaning  of  the 
words  '4n  use/'  as  applied  to  this  property,  is  use  in  the 
business  or  work  for  which  it  was  designed,  to  wit,  threshing; 
and  evidently  the  object  of  the  limitation  of  the  risk  con- 
tained in  the  policy  was  to  exclude  any  possible  liability  on 
part  of  the  insurer  for  losses  by  fire  so  peculiarly  liable  to  oc- 
cur during  the  actual  operation  of  steam  threshing-machines. 

We  do  not  think  that  the  separator  was  'Mn  use,"  within 
the  terms  of  the  policy,  when  the  loss  occurred.  The  most 
that  can  be  claimed  is,  that  the  expression  is  ambiguous, 
and  in  such  case  the  rule  is  well  settled  that  such  ambiguity 
must  be  construed  against  the  insurer,  and  favorably  to  the 
insured.  If  the  defendant  desired  to  limit  the  risk  to  the 
property  while  *Mn  store,''  or  to  exclude  from  the  risk  all 
losses  during  *'the  threshing  season,"  it  would  have  been 
very  easy  to  have  said  so  in  plain  and  unmistakable  lan« 
guage. 

There  was  a  provision  in  the  policy  that  it  should  be  void 
**i{  the  hazard  be  increased  by  any  means  within  the  control 
or  knowledge  of  the  insured,"  and  it  is  claimed  that  under 
this  provision  the  policy  was  entirely  avoided  by  reason  of 
the  use  of  the  property  for  threshing  in  the  month  of  Sep- 
tember.   There  is  no  merit  whatever  in  this  point. 

*'  To  say  nothing  of  the  fact  that  no  such  defense  was 
pleaded,  this  provision  is  not  to  be  construed  so  broadly  as 
to  include  hazards  incident  to  a  reasonable  use  of  the  in« 
Bured  property,  having  regard  to  its  nature  and  circum- 
Btancee.    The  insurance,  unless  the  terms  of   the  policy 
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forbid,  must  be  presumed  to  be  made  with  reference  to  th» 
character  of  the  property  insured  and  to  the  owner's  use  of 
it  in  the  ordinary  way.  While  it  is  tme  that  the  risk  only 
covered  the  property  while  not  in  use,  yet  the  policy  nowhere 
forbade  its  use,  or  provided  that  the  policy  should  become 
entirely  void  if  it  was  used. 
Order  affirmed.  

Insvrakci. — All  AMBiourrm  in  oontraoti  of  inminnoo  are  raMlvoA 
■gainst  the  insurer  and  in  favor  of  the  insured:  BatUtin  ▼.  Ammon  liu.  Cbk» 
19  Oal.  203;  23  Am.  St.  Rep.  460,  and  note;  note  to  Siaie  Ins.  Co.  ▼.  Mi 
man,  26  Anu  St.  Rep.  876. 

Insuranos— CoKfrrRUOTioN  ov  FoLiOT  AS  TO  Propirtt.— It  la  aa 
mentery  rule  that  the  language  of  a  policy  of  insurance  must  be  constniod 
with  reference  to  the  nature  of  the  property  to  which  it  ia  applied,  the  pur* 
posea  for  which  such  property  is  ordinarily  used,  and  the  manner  in  whiek 
It  is  usually  kept:  See  monographio  note  to  Mooirt  ▼•'  Pkaaux  /«•.  Gk^  10 
St  Rep.  800. 


PioNEBB  Fuel  Company  v.  Hagbb. 

(87  MimmorA,  76.] 
Plbadino. — A  Complaint  for  Goods  Sold  and  Dblivrrrd  does  not  itate 
facte  sufficient  to  constitute  a  cause  of  action  if  it  merely  allegea  that 
the  defendant  is  indebted  to  the  plaintiff  in  a  sum  named  upon  aa 
account  for  goods  sold  and  delivered  to  him  at  his  request^  and  oiaito 
to  stete  that  the  goods  were  sold  by  the  plaintiff  to  the  defendant. 

Kueffner^  Faunileroy  &  Searlea^  for  the  appellant. 

Jones  &  McMurran  and  Lewis  E,  Jones^  for  the  respondent 

^*  Cantt,  J.  The  complaint  in  this  action  alleges  **  that 
defendant  is  indebted  to  the  plaintiflf  in  the  sum  of  three  hnn* 
dred  and  twenty-one  dollars  and  twenty-three  cents  upon  an 
account  ^^  for  goods  sold  and  delivered  to  him  at  his  in* 
stance  and  request"  between  certain  dates.  The  defendant 
demurred  on  the  ground  that  complaint  stated  no  cause  of 
action.  The  court  below  overruled  the  demurrer,  and  defend- 
ant appealed. 

This  is  an  attempt  to  plead  in  the  common-law  form  of 
indebitatus  assumpsit,  but  the  common-law  form  required  the 
declaration  to  state  that  the  defendant  is  indebted  to  plain- 
tiff in  a  sum  named  for  goods  sold  by  the  plaintiff  to  the 
defendant  This  complaint  does  not  allege  that  the  goods 
were  sold  by  the  plaintiff,  and  such  defect  was  fatal  at  com* 
mon  law:  Chitty  on  Pleading,  33,  note  c,  16th  Am.  ed.,  and 
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Fenion  v.  EUi$^  6  Taunt.  192,  cited  therein.  See,  also,  Cath^ 
TOW  y.  Haggewi  8  East,  106.  It  is  true  that  these  were  casef 
where  the  defect  was  in  the  affidavit  for  the  arrest  of  the  de* 
fendant,  but  the  principle  is  the  same,  and  Chitty  so  regards 
in  citing  them  as  authority  as  to  the  effect  of  a  similar  defect 
in  the  declaration. 

''In  assumpsit  or  covenant  for  the  payment  of  money  the 
defendant  may  be  arrested  as  a  matter  of  course  on  an  affi« 
davit  shortly  stating  the  cause  of  action":  1  Tidd's  Practice^ 
171.  The  learned  court  below  states  in  his  memorandum 
that  this  complaint  is  exactly  similar  to  that  in  Ahadie  v^ 
CarrillOy  32  Cal.  172,  which  was  referred  to  as  authority  by 
this  court  in  Solomon  v.  FtfMon,  31  Minn.  205.  In  this  he  ia 
mistaken,  and  has  undoubtedly  been  misled  by  the  syllabus 
in  the  California  case,  but  the  statement  of  the  case  showa 
that  the  complaint  was  according  to  the  common-law  form. 

We  are  of  the  opinion  that  the  courts  in  the  code  states, 
have  sacrificed  the  principles  of  code  pleading  more  than 
they  ought  to  have  done  in  adopting  this  common*law  formula 
at  all,  and  that  we  should  not  outdo  the  common  law  itself 
by  reducing  the  formula  still  more,  and  making  it  still  more 
in  conflict  with  code  principles.  The  complaint  must,  at 
least,  be  sufficient  at  common  law,  which  it  is  not. 

The  order  appealed  from  is  reversed. 

Buck,  J.,  absent,  took  no  part 


AssmcpsiT— PiiiADnro— €k)o]>B  Sold  and  Dbjvibioi.— A  eomplatnt  fcr 
good*  fold  which  avers  that  the  defendant  is  indebted  to  the  plaintiff  in  a. 
certain  snm  for  goods  sold  and  delivered  to  him  at  his  request,  and  that^ 
defendant  has  not  paid  the  same,  states  a  good  cause  of  action,  although  it 
does  not  aver  a  promise  to  pay  or  state  the  value  of  the  goods:  Alien  v» 
PaUentm,  7  N.  Y.  476;  67  Am.  Deo.  642;  note  to  WWeim  v.  Stidger,  S3  Anw 
Dec  69;  Solonum  v.  Ktnson,  31  Minn.  206.  A  complaint  in  an  action  fott 
goods  sold,  substantially  in  the  old  form  of  a  declaration  in  indebitatus  as* 
tumpeit,  is  good  under  the  code,  though  the  same  strictness  in  stating  the 
fttets  constituting  the  cause  of  action  that  was  exacted  by  the  former  sys* 
tsm  of  pleading  is  not  required  under  the  code:  Monographio  note  to  Alkm^ 
V.  PaUtrmm^  67  Am.  Dea  64Ci  660,  on  how  far  tiM  •ommon  ooaals  ars  aUtw- 
ibis  under  tht  ood*  ^jstem  of  pleading. 


€76  St.  Paul  etc.  Trust  Co.  v.  Lf:k.  [Minn. 

St.  Paul  and  Minneapolis  Trust  Go.  v.  Lbok. 

[57  MnnfBOTA,  87.] 
Saiorr— Insolyknct  as  Equitabli  Gbound  fob.  —The  insolvency  of  • 
party  is  a  distinct  equitable  ground  for  setoff  against  him,  and  thia 
•qnitable  right  of  the  debtor  cannot  be  taken  away  by  the  insolvent's 
assignment  tor  the  benefit  of  creditors. 

Action  on  a  promissory  note.  On  February  9,  1898,  one 
-George  McLeod  deposited  with  the  Farmers  and  Merchants' 
State  Bank  of  Minneapolis  five  hundred  and  thirty  dollars, 
and  took  therefor  its  certificate.  The  bank  agreed  in  such 
-certificate  to  repay  the  money  to  McLeod's  order  in  twelve 
months,  with  six  per  cent  interest.  Prior  to  April  1,  1893, 
'George  McLeod  sold  and  indorsed  this  certificate  to  the  de- 
fendant Angus  McLeod.  On  April  29,  1893,  Angus  McLeod 
made  his  promissory  note  to  Leek  &  McLeod  for  six  hundred 
dollars  and  interest  at  ten  per  cent  a  year,  due  sixty  days 
thereafter.  It  was  indorsed  by  that  firm  and  on  that  day 
discounted  by  the  bank.  On  June  20,  1893,  the  bank,  being 
insolvent,  made  an  assignment  of  its  property  to  the  plaintiff, 
the  St.  Paul  and  Minneapolis  Trust  Company,  in  trust  for  its 
-creditors.  The  plaintiif  brought  this  action  on  July  26, 1893, 
against  the  maker  and  indorser.  They  answered,  alleging 
that  the  defendant  Angus  McLeod  held  and  owned  the  cer* 
tificate  of  deposit;  that  the  bank  was  utterly  insolvent,  and 
that  its  assets  were  not  sufficient  to  pay  five  per  cent  of  its 
debts.  They  prayed  that  the  amount  of  the  certificate  with 
accrued  interest,  although  not  due,  be  setoff  against  the  note. 
The  plaintiff  demurred  on  the  ground  that  the  answer  did 
not  state  facts  sufficient  to  constitute  a  counterclaim  or 
defense.  The  demurrer  was  sustained  and  the  defendants, 
James  Leek  and  Angus  McLeod,  appealed  from  the  order 
sustaining  the  demurrer. 

OilfUtan^  Belden  &  Willard^  for  the  appellants. 

H.  D.  Stocker,  for  the  respondent 

*^  Collins,  J.  An  examination  of  the  adjudicated  cases 
on  the  question  now  before  us  will  disclose  that  the  positions 
assumed  by  the  counsel  for  the  respective  parties  to  this  con- 
troversy are  well  supported  by  the  authorities,  and  that  any 
attempt  to  reconcile  the  squarely  conflicting  views  found  in 
the  many  opinions  would  prove  futile.  Evidently  it  has 
been,  regarded  as  an  open  question  in  this  state,  although  the 
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principle  involved  has  received  some  attention  in  BaUk  t* 
WiUon,  25  Minn.  299;  83  Am.  Rep.  467;  THpp  v.  NorthwesU 
4m  Nat.  Bankj  46  Minn.  388;  and  recently  in  Layboum  t, 
Seymour,  53  Minn.  105;  89  Am.  St.  Rep.  579. 

That  the  insolvency  of  a  party  against  whom  a  setoff  is 
claimed  is  a  sufficient  ground  for  the  exerciseof  the  jurisdic- 
tion of  a  court  of  equity  in  allowing  a  setoff  in  cases  not  pro- 
vided for  by  law,  or,  in  other  words,  that  insolvency  has  long 
been  recognized  as  a  distinct  equitable  ground  for  setoff,  can* 
not  well  be  disputed.  Some  of  the  cases  supporting  this  doc- 
trine are  cited  in  Waterman  on  Setoff,  sections  431,  482.  See, 
also,  Kentucky  Flour  Co,  v.  Merchants*  Nat.  Bank,  90  Ky.  225, 
and  cases  hereinafter  mentioned.  From  these  authorities 
there  can  be  little  or  no  controversy  over  the  proposition  that 
bad  the  bank  itself  while  insolvent,  and  prior  to  an  assign- 
ment, brought  an  action  upon  the  note  in  question,  defendant 
McLeod  could  have  invoked  the  power  of  the  court  in  his 
behalf,  and  could  have  been  allowed  to  interpose  his  equitable 
setoff  arising  out  of  the  certificate  of  deposit,  although  it  had 
not  then  matured.  So  that  the  prominent  inquiry  now  is 
whether  this  equitable  power  of  the  court  was  impaired  by 
the  assignment  to  plaintiff  under  the  statute  of  1881  a  few 
days  before  the  note  became  due  and  several  months  prior  to 
the  maturity  of  the  certificate. 

Upon  principle,  it  is  difficult  to  see  why  a  setoff  which  a 
debtor  might  have  utilized  in  an  action  brought  against  him 
by  an  insolvent  creditor  cannot  be  made  available  when  the 
action  is  brought  by  an  assignee.  To  determine  that  it  can« 
not,  it  must  be  held,  contrary  to  the  general  rule,  that,  by 
reason  of  the  assignment,  the  relations  between  the  parties 
have  been  radically  changed.  Just  how  this  change  is 
brought  about  is  not  clearly  pointed  out  in  any  of  the  cases 
€ited  by  respondent's  counsel,  although  it  is  said  in  the  case 
mainly  relied  upon— Fera  v.  Wickham,  •»  136  N.  Y.  223— 
that,  before  the  assignment,  an  equitable  adjustment  by  setoff 
may  be  made  without  interfering  with  the  equities  of  others, 
while  immediately  upon  the  passing  of  the  estate  to  an  as- 
signee the  formerly  existing  and  natural  equity  disappears  in 
superior  equities  resting  in  the  general  body  of  creditors;  the 
latter  are  then  interested,  says  the  court,  in  having  equality 
of  distribution. 

In  line  with  this  reasoning,  the  counsel  for.  respondent  in 
ihe  case  at  bar  argues  that,  if  the  defendant  McLeod  can  h% 
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allowed  to  set  off  the  certificate  to  the  amount  of  his  note,  he- 
thereby  gains  the  preference  over  other  creditors  forbidden 
by  our  insolvency  law.  One  answer  to  this  line  of  argument 
is  that,  whenever  a  debtor  is  insolvent,  all  of  his  creditors- 
are  interested  in  the  equality  of  distribution  referred  to.  The 
interest  in  having  the  estate  of  an  insolvent  ratably  distrib- 
uted among  all  of  his  creditors  arises  out  of  the  fact  of  his 
insolvency,  and  not  by  the  assignment.  If  the  general  body 
have  superior  equities  as  to  the  property  and  its  distribution 
over  the  equitable  rights  of  one  of  their  number,  they  must 
antedate  and  have  become  vested  before  the  assignment. 

It  seems  to  us  that  any  line  of  reasoning  based  upon  the- 
proposition  that  these  superior  equities  are  not  brought  into 
existence  until  the  assignment  is  made,  and  then  suddenly 
come  to  life,  while  at  the  same  time,  all  as  if  by  the  wand  of 
the  magician,  the  former  and  natural  equity  of  the  eingle^ 
creditor  as  suddenly  disappears,  is  unsound.  We  are  con-- 
vinced  that  the  better  rule  is  that  an  equitable  setoff  which 
the  debtor  of  an  insolvent  has  at  the  time  the  latter  stop9^ 
payment  is  not  affected  or  altered  by  an  assignment.  This- 
statement  is  well  supported  by  authorities,  some  from  juris- 
dictions governed  by  statutory  provisions  similar  to  our  ownr 
Schxder  v.  Israel,  120  U.  S.  506;  Carr  v.  Hamilton,  129  U.  S. 
252;  Scott  v.  Armstrong,  146  U.  S.  499;  Merwin  v.  Austin^  5Sr 
Conn.  22;  Wagoner  v.  Paterson  Gas  Light  Co,,,  23  N.  J.  L, 
283;  Nashville  Trust  Co.  v.  Fourth  Nat.  Baiik,  91  Tenn.  336; 
Barbour  v.  National  Ezch.  Bank,  50  Ohio  St  90. 

The  defendant  McLeod  being  the  principal  debtor,  and' 
Leck  an  indorser  simply,  the  setoff  can  be  allowed,  although 
McLeod  alone  •■  owned  the  certificate:  Becker  v.  Northway^ 
44  Minn.  61;  20  Am.  St.  Rep.  543. 

Order  reversed. 

.    Buck,  J.,  absent,  sick,  took  no  part  in  this  case. 


8KT0TF  AirBB  Insolvxnct— Gknsral  Principlib  QovxRiiiNO  Equi-^ 
TABLE  SiTOFV. — Courtsof  chaucery  exerciaed  a  jurisdiction  apon  the  subject 
of  setoff  before  the  statute  of  setoff  existed.  The  English  statutes  of  set* 
off  were  passed  mainly  to  obviate  the  necessity  of  a  resort  to  chancery  in^ 
•very  case  of  mntnal  independent  claims  upon  both  sides:  Blake  v.  LcLngdon^ 
19  Vt.  485;. 47  Am.  Deo.  701.  The  right  to  a  setoff  in  chancery,  therefore 
•lists  independently  of  statute,  and  is  controlled  only  by  the  general  prin- 
oiplesof  equity:  Jeffi'ie»^  Eviuts,  6  B.  Mon.  119;  43  Am.  Dec.  158.  Cuurts- 
of  equity,  however,  in  matters  of  setoff,  follow  the  courts  of  law,  except 
where  there  is  some  equitable  ground  growing  out  of  the  transaction  or  the- 
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nlfttion  of  the  parties,  which  bringi  the  ease  within  the  general  jnriadio- 
tion  of  a  court  of  equity,  and  justifies  i^ranting  the  relief  beyond  the  rule 
of  law.  Bquity  will  not  enlarge  the  right  of  ■etoflf  at  law,  unless,  by 
agreement  or  otherwise,  an  equity  or  lien  exists:  AbboU  v.  Foote,  146  Mass. 
333;  4  Am.  St.  Rep.  314.  In  some  jurisdictions  setoff  in  eqaity  is  gor- 
emed  by  the  same  principles  as  at  law:  Jenmnff9  ▼.  Webster,  8  Paige,  608; 
t6  Am.  Deo.  722;  bat  a  court  of  equity  will  not  allow  a  setoff  where  a 
court  of  law  would  not,  unless  tlieie  exist  special  equities  growing  out  of 
the  transaction  itself  which  require  it:  Lockwood  v.  Hetkmth,  6  Mich.  168; 
72  Am.  Dea  69.  Courts  of  equity  will,  under  circumstances  of  peculiar 
equity,  entertain  a  bill  for  an  offset,  and  liquidate  the  matter,  or  allow  the 
party  to  proceed  at  law  and  obtain  a  liquidation,  and  then  decree  an  o£bett 
8mUh  T.  WaiHunriglU,  24  Vt.  97,  105;  bat  a  party  seeking  to  establish  aright 
of  setoff  in  eqaity  beyond  that  given  by  the  statute  of  setoff  must  atiirma* 
tirely  show  the  existence  of  those  facts  necessary  to  rai^e  the  equity:  Locl> 
wood  ▼.  Beekwith,  6  Mich.  168;  72  Am.  Dec  69.  Equity  will  extend  the 
dcotrine  of  setoff  beyond  the  law  in  all  cases  where  peculiar  equities  inter* 
▼ene  between  the  parties:  Ferris  v.  Burton^  1  Vt.  439;  Fooi  ▼.  Ketekumt  16 
Vt  268;  40  Am.  Dec.  678;  Lee  v.  Xe^  31  Oa.  26:  76  Am.  Dec.  681;  but  it 
will  not  extend  it  to  a  case  positively  prohibited  by  the  law:  Duncan  v, 
MageUe,  25  Tex.  246.  There  must  be  a  connection  between  the  demands  or 
some  extraneous  circumstance  to  authoriae  a  setoff  in  equity:  RotbinM  ▼. 
Holkg,  1  T.  B.  Mon.  191. 

Insolvemgt  as  Ground  for  Equitablb  Rkltef. — Where  debts  are  not 
nutaal,  insolvency  alone  has  been  held  insufficient,  even  in  a  case  of  posi- 
tive indebtedness,  to  authorize  an  equitable  setoff:  Lockwood  v.  BeckwUh,  6 
Mich.  169;  72  Am.  Dec.  69;  Hale  v.  Holmes,  8  Mich.  37;  Walls  v.  Sayre,  76 
Ala.  397,  but  the  adjustment  of  demands  by  counterclaim  or  setoff  rather 
than  by  independent  suit  is  favored  and  encouraged  by  the  law,  to  avoid 
eircoity  of  action.  Hence,  the  insolvency  of  the  party  against  whom  a  set- 
off is  claimed  is  a  sufficient  ground  for  equitable  interference:  North  Chicago 
Boiling  Mill  Co.  v.  8l  Louis  etc.  SUel  Co.,  152  U.  S.  59G;  ScoU  v.  Armstrong, 
146  U.  S.  499;  Bobbins  v.  HoUey,  1  T.  B.  Mon.  191;  Nashville  Trust  Co,  v. 
Bank,  91  Tenn.  336,  347;  Layt^um  ▼.  Seymour,  63  Minn.  105;  39  Am.  St. 
Rep.  679;  Bemis  v.  Smith,  10  Met.  194;  Marsftall  ▼.  Cooper,  43  Md.  46; 
Leey  v.  Sieinbach,  43  Md.  212;  FidelUy  etc  Co.  ▼.  Haines,  78  Md.  464;  Becker 
▼.  Norlhway,  44  Minn.  61;  20  Am.  St.  Rep.  643;  W/iUe  v.  Wiggins,  32  Ala. 
424;  Far7-is  r.  Houston,  78  Ala.  250;  Coffin  v.  McLean,  80  N.  Y.  560;  Dawd- 
•on  V.  Al/aro,  80  N.  Y.  660;  Ainslie  y.  Boynton,,  2  Barb.  258;  Lindsay  r, 
Joekson^  2  Paige,  681;  Conroy  v.  Dunlap,  104  Cal.  133.  Nonresidenoe  of  the 
party  against  whom  setoff  is  prayed  is  also  ground  therefor  in  some  juris- 
dictions:  North  Chicago  RoUing  Mill  Co.  r.  St.  Louis  etc  Steel  Co..  162  (J.  & 
^96;  Bobbins  ▼.  HolUy,  1  T.  B.  Mon.  191.  Cross-demands  and  oounter* 
claims,  whether  arising  out  of  the  same  or  wholly  disconnected  transac- 
tions, and  whether  liquidated  or  unliquidated,  may  be  enforced  by  way  of 
Mtoff  whenever  the  eircumstances  are  such  as  to  warrant  the  interference 
of  equity  to  prevent  wrong  and  injustice:  North  Chicago  Boiling  Mill  Co,  t. 
Bi.  Louis  etc  Steel  Co.,  152  U.  S.  696,  615.  The  impossibility  of  obtaining 
the  benefit  of  a  setoff  in  an  ordinary  suit  at  law  also  authorizes  a  court  of 
•qnity  to  enforce  it:  Ainslie  v.  Boynton,  2  Barb.  258^  263.  If,  however,  the 
demand  against  whioh  the  setoff  is  urged  has  been  assigned,  it  mast  appear 
^t  the  insolvency  or  removal  from  the  state  occurred  before  the  assign* 
■Mat:  Bobbins  t.  Holley^  1  T.  B.  Mon.  191.    Groas^emands,  though  ui- 
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Hqoidated  by  Judgment,  and  altbongh  not  within  the  ttatnte  of  setoff^  will, 
after  the  insolrency  of  one  of  the  partiee,  be  set  off  in  equity  against  one 
another,  if,  from  the  sitnatlon  of  the  partiee,  jnatioe  cannot  otherwise  be  done; 
Ikivida(m  ▼.  A^faro,  80  N.  Y.  660.  If  the  plaintiff  is  a  married  woman, 
against  whom  a  personal  judgment  cannot  be  rendered,  a  court  of  equity 
will  set  off  a  debt  due  from  her  to  the  defendant  as  administrator,  against 
an  individual  debt,  though  the  two  demands  could  not  be  set  off  at  law,  the 
debts  not  being  due  in  the  same  right.  Nor  would  the  setoff  be  available 
in  equity  if  the  plaintiff  were  solvent  and  sui  juris  so  that  a  persoual  judg- 
ment against  her  would  be  effective:  FtUTii  v.  Houston^  78  Ala.  250.  The 
obligation  of  a  bankrupt  prior  to  his  discharge  cannot  be  set  off  against  a 
olaim  contracted  subsequent  to  his  discharge:  Petitpain  v.  Sedeau,  6  La. 
Ann.  411;  and  if  a  creditor,  in  proving  his  claim  before  a  register  in  bank- 
ruptcy, fails  to  credit  the  bankrupt  with  an  unsatisfied  claim  against  him« 
self,  he  cannot,  when  sued  by  the  assignee  for  such  claim,  plead  as  a  setofl 
the  amount  allowed  him  by  the  register.  A  party  defendant,  by  pleading 
a  setoff,  practically  brings  an  action  for  the  amount  of  that  setoff!  Conse- 
quently, the  creditor,  by  presenting  and  proving  his  claim  before  the  regis- 
ter, is  to  be  deemed  as  having  waived  '*all  right  of  action  or  suit  against  tha 
bankrupt*'  under  the  statute,  and  the  creditor  will  not  be  allowed  to  do 
that  indirectly  which  the  statute  precludes  him  from  doing  directly.  In 
other  words,  he  cannot  accomplish,  by  way  of  setoff,  that  which  he  would 
be  det)arred  from  asserting  in  a  direct  action:  Russell  y,  Ouns/t,  61  Mo.  186i 
Brwon  v.  Farmers*  Bank,  6  Bush,  198.  But  in  Bemis  v.  Smith,  10  Met.  194^ 
199,  it  is  held  that  if  a  creditor  acts  unadvisedly  in  proving  his  claim  against 
an  insolvent,  he  may  withdraw  it  so  far  as  he  is  allowed  so  to  do;  that  thera 
■eems  to  be  no  good  reason  why  his  legal  and  equitable  rights  should  ba 
barred  by  a  mere  mistake,  and  that  the  defendant,  by  proving  hia  debt  ia 
part  before  the  master,  is  not  precluded  from  his  claim  of  setoff  as  to  tbo 
part  so  proved.  To  make  a  setoff  after  insolvency  or  removal  from  tbo 
state  arailable  in  equity  the  allegation  of  insolvency  or  of  nonreaidanoo 
should,  of  course,  be  properly  made.  The  fact  of  insolvency  or  of  non« 
residence  should  be  made  to  appear  clearly:  Duncan  t.  Mageite,  25  Tex.  245^ 
249;  Levy  r.  Sieinbaeh,  43  Md.  212,  217;  Marshall  t.  Cooper,  43  Md.  40,  57. 
Mxnrr  Demand  b>  Dub  ?— Some  of  the  courts  hold  that  when  a  party  aaka 
to  have  his  claim  against  an  insolvent  estate  set  off  against  a  demand  npoa 
him  held  by  an  assignee  for  the  benefit  of  creditors,  it  will  not  ba  allowed 
unless  his  claim  upon  the  estate  was  due  when  the  assignment  was  madew 
The  allowance  of  hia  claim,  if  due,  is  placed  upon  tha  ground  that,  by  rea- 
son of  the  existence  of  cross-demands  at  the  time  of  the  assignment,  whiek 
were  due,  or  might  have  become  due  at  the  creditor's  eleetion,  an  eqnitabia 
adjustment  by  way  of  setoff  is  made  without  interfering  with  the  equitiaa 
of  others.  But,  after  the  estate  has  passed  to  an  assignee  upon  a  trust  to 
hold  for  and  to  distribute  among  creditors,  it  is  said  that  the  former  and 
natural  equity  disappears  in  superior  equities  vesting  in  the  general  body 
of  creditors.  They  are  then  interested,  it  is  said  in  having  equality  of  distri* 
bntion,  and  if  a  creditor  who,  when  the  assignment  was  made,  had  no  right  of 
setoff^  is  allowed  it  afterward,  he  gains  a  preference.  By  the  intervention  of 
the  rights  of  third  persons,  under  the  assignment,  the  equities  change,  it  is 
elaimed,  with  the  change  in  the  situation  of  the  original  parties,  to  tha  niia» 
fortune  of  the  creditor  holding  the  demand  against  the  insolvent  estate,  bat 
nevertheless  in  accordance  with  equitable  principles;  i^era  v.  Wtekkam,  ISO 
X.  Y.  223;  29  Abb.  N.  a  200;  reversing  Fera  r.  Wkkham,  61  Hun,  34S| 
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SughiU  T.  Jlayeg,  136  N.  T.  163;  Neweomb  r.  Almp,  96  N.  T.  308;  Jordam 
T.  National  Shoe  etc  Batiks  74  K.  Y.  467;  30  Am.  Rep.  319;  Martin  t.  Kwm^ 
fmUler^  37  N.  T.  396;  10  Bobw.  16;  Bradley  t.  Angela  3  N.  Y.  475;  Lay* 
h(mr%  ▼.  Seymcmr,  63  Miim.  105;  39  Am.  St.  Rep.  579;  Oaiman  ▼.  Baiaviam 
Bamk^  77  Wis.  601;  20  Am.  St  Bep.  136;  Spaulding  t.  Backus,  122  Maaa. 
653;  23  Am.  Bep.  391;  Boater  ▼.  Ehccftange  Bank,  4  Pa.  St.  32;  45  Am.  Deo. 
665;  Buse  ▼.  Ames,  104  Mo.  91;  Lockioood  v.  BeckwUh,  6  Mich.  168;  72  Am. 
Deo.  69;  Appeal  qf  Farmers'  etc  Bank,  48  Pa.  St.  57.  An  mdebtedneea^ 
therefore,  of  an  insolvent  debtor  which  matures  after  hia  assignment  for  the 
benefit  of  creditors  cannot  be  the  subject  matter  of  setoff  against  his 
assignee:  James  r.  McP/tee,  9  Col.  486;  Martin  v.  KuitzmuUer,  37  N.  Y.  396| 
Fera  r.  Wickhamt  135  N.  Y.  223;  29  Abb.  N.  O.  200;  reversing  Fera  ▼. 
Wiekham^  61  Hun,  343;  Huse  t.  Ames,  104  Mo.  91;  and  it  follows  that  until 
a  claim  against  an  insolvent  debtor  has  matured  he  may  defeat  the  creditor's 
right  of  setoff  by  an  assignment  of  the  cross^demand:  Myers  ▼.  Davis,  22 
N.  Y.  489;  reversing  Myers  v.  Davis,  26  Barb.  367.  There  are  circumstancest 
however,  under  which  a  court  of  equity  may  restrain  a  creditor  of  the  insolv- 
ent from  enforcing  a  definite  claim  against  him  until  an  undefined  indebted- 
ness due  from  the  insolvent  is  ascertained:  See  if\frap  subdivision  *'Ao- 
eount,"  * 'Attachment,"  etc. 

A  setoff  is  enforceable  against  an  assignee  for  the  benefit  of  creditors  if 
it  is  a  demand  which  became  due  from  the  assignor  at  or  before  the  making 
of  the  assignmant:  Layhourn  v.  Seymour,  53  Minn.  105;  39  Am.  St.  Bep^ 
579;  Smith  v.  Spengler,  83  Mo.  408;  Fera  t.  Wickham,  135  N.  Y.  223;  29 
Abb.  N.  OL  200;  reversing  Fera  v.  Wickham,  61  Hun,  343;  Armstrong  v. 
Warner,  49  Ohio  St.  376.  If  no  right  of  setoff  exists  when  an  assignment 
by  an  insolvent  debtor  for  the  benefit  of  creditors  is  made,  it  cannot  af ter^ 
ward  arise  in  favor  of  one  indebted  to  the  insolvent  estate  who  is  also  a 
creditor.  If,  therefore,  there  was  among  the  assets  transferred  by  such  an 
aasignment  a  demand  against  one  who  at  the  time  the  assignment  was  made 
held  a  demand  against  the  assignor  which  had  not  then  matured,  he  is  not 
entitled  to  a  setoff,  although  his  claim  against  the  estate  matures  before 
that  against  him:  Fera  v.  Wick/tam,  135  N.  Y.  223;  29  Abb.  N.  C.  200;  re- 
Tersing  Fera  t.  Wickham,  61  Hun,  343.  In  the  administration  of  the  estate 
of  an  insolvent  debtor,  equality  among  creditors  is  equity  as  a  general  rulei 
bnt  courts  are  not  required  to  ignore  the  principle  that  only  the  balance,  in 
ease  of  mutual  debts,  is  the  real  sum  owing  by  or  to  the  insolvent.  Courts 
of  equity  will  regard  claims  as  due  even  in  the  absence  of  a  technical  de* 
mand,  if  equitable  considerations  require  that  they  should  be  applied  each 
to  the  other. 

Other  courts  make  a  distinction  between  oases  where  the  debt  of  the  in- 
solvent is  not  due  and  those  where  a  debt  owing  to  the  insolvent  is  not  dne^ 
and  will  allow  a  setoff  in  the  latter  class  of  cases:  Bradley  v.  Angela  3  N.  Y. 
475;  Jones  t.  Piening,  85  Wis.  264;  Stephens  v.  Schudtmann,  32  Mo.  App. 
333;  Jones  t.  Robinson,  26  Barb.  310;  YardUy  v.  Clothier,  51  Fed.  Rep.  506; 
i>rai:e  v.  Both,  3  Biss.  273;  Kentucky  Flour  Co,  etc  v.  MerchanU'  Nat,  Bank, 
90  Ky.  225.  Otherwise  expressed,  a  setoff  will  be  allowed  in  equity,  on  the 
application  of  the  complainant,  where  the  defendant  is  insolvent,  although 
the  debt  of  the  complainant  to  the  defendant  is  not  due;  but  it  will  not  be  al- 
lowed if  the  debt  of  the  defendant  to  the  complainant  is  payable  at  a  future 
day:  Bradley  v.  Angel,  8  N.  Y.  475;  Lindsay  T.  Jackson,  2  Paige,  681;  Gbsfer 
^.  Oriswold,  4  Edw.  Ch.  364,  374;  Mel  v.  Holbrook,  4  £dw.  Ch.  539;  Chance 
▼•  Isaacs*  5  Paige,  692.    An  assiguee  of  an  insolvent  debtor  "  has  no  author- 
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ity  to  waive  the  time  of  credit  tecured  for  the  sole  benefit  of  his  aeiiigiior, 
ead  pay  a  debt  not  doe,  with  credite  or  the  avails  of  credits  which  are  dns 
to  the  assignor  at  the  time  of  making  the  assignment*  for  to  do  so  would 
tend  to  prejudice  the  creditors  of  the  insolvent's  estate;  bat  a  debtor  to  sucli 
estate,  whose  debt  was  not  dae  at  the  time  of  the  making  of  such  assign- 
ment, has  the  authority  to  waive  the  time  of  credit  which  was  secured  for 
his  own  benefit*  and  pay  the  same  at  once  in  money  or  by  way  of  setoff  of 
the  amoaot  due  him  from  such  estate  ":  Jonet  v.  P'nening,  85  Wis.  264*  267, 
per  Cassoday,  J.;  HughUt  v.  Hayu^  186  N.  Y.  163.  On  the  other  hand,  the 
insolvency  of  a  party  is  held  to  be  good  grouud  of  equitable  setoff,  eveu 
where  the  indebteduess  on  one  side  is  not  due,  and  that  it  makes  no  differ* 
ence  in  which  party's  favor  is  the  immatored  debt:  Nashville  Trutt  Cok,  v. 
Bank,  91  Tenn.  836,  354.  It  is  said,  in  this  case,  that  the  supposed  hard* 
ship  or  injustice  resulting  from  the  anticipation  of  the  immatored  debt  may 
and  should  be  wholly  obviated  by  discounting  it  or  adding  interest  to  the 
due  debt  for  the  unexpired  time  of  the  debt  not  dae,  and  in  this  way  equal- 
ize the  interest.  The  allowance  of  the  equitable  setoff  in  a  case  whero  the 
creditor's  claim  against  the  assignor  was  not  due  at  the  date  of  the  making 
of  a  general  assignment  is  not  supposed  to  be  in  conflict  with  the  prinoiplo 
of  equal  and  ratable  distribution  of  the  assignor's  assets,  as  the  balanoe  duo 
constitutes  the  assets  for  distribution:  NatkoilU  Trust  Co.  t.  Bank,  91  Tenn. 
336.  It  must  be  observed,  however,  that  cases  may  arise  in  which  there  Is 
as  strong  a  natural  equity  that  the  whole  of  the  estate  of  the  insolvent 
should  be  distributed  ratably  among  the  creditors,  as  that  part  of  the  aaaeta 
should  be  first  set  apart  and  applied  to  compensate  the  particular  debt  of 
the  complainant.  Where  the  equities  are  as  strong  on  one  side  as  oa  the 
other,  the  legal  right  must  be  left  to  prevail:  Chance  v.  Isaacs,  2  Edw.  du 
84& 

'  PuBCHASX  ow  Claim  with  Knowledge  ov  Insolvenot. — A  defendant^ 
in  a  suit  by  an  assignee  in  insolvency  or  by  a  receiver,  will  not  be  allowed 
in  either  a  court  of  law  or  of  equity  to  interpose  as  a  setoff  or  oounterclaimt 
by  reason  of  the  assignor's  insolvency,  a  claim  against  the  insolvent  pur^ 
chased  after  the  commencement  of  the  insolvency  proceedings  with  knowl*' 
edge  of  the  insolvency:  Smith  v.  Brinktrhoff^  6  N.  T.  305;  affirming  samo 
case,  8  Barb.  519;  Enter  v.  Quesse,  30  S.  C.  126;  U  Am.  St.  Rep.  891;  Cam 
V.  Cannon,  23  La.  Ann.  112;  SmUh  v.  Hill,  8  Gray,  672;  CoU  v.  Brown,  12 
Gray,  233;  Diven  v.  Phelps,  34  Barb.  224;  Long  v.  Penn  Ins.  Co.,  6  Pa.  Sk 
421;  l*ond  v.  Hajtvood,  139  N.  T.  Ill;  Afayo  v.  Davidge,  44  Hun,  342.  But 
in  Caliloruia  it  is  held  that  a  claim  against  an  insolvent,  purchased  by 
bis  debtor  prior  to  the  adjudication  of  insolvency,  but  with  foil  knowledge^ 
at  the  time  of  the  transfer,  of  the  fact  of  the  insolvency,  may  be  set  off  by 
the  debtor  against  the  debt  due  from  him  to  the  insolvent:  Conroy  v.  XHus- 
lap,  104  Cal.  133. 

Dkfkat  ow  SxTorF  bt  Assignment.  ~A  claim  which  a  party  has  a  right 
to  set  off  may  be  assigned  and  enforced  as  a  setoff  in  the  name  of  the  assignee 
after  suit  brought:  Kinney  v.  Ttibor,  62  Mich.  517;  Dingee  v.  Shears,  29 
Huu,  209;  Levy  v.  Steinbach,  43  Md.  212;  but  until  a  claim  is  due,  the  right 
of  setoff  may  be  defeated  by  an  assignment  or  sale  of  the  cross-demand: 
Myers  v.  Davis,  22  N.  Y.  489;  reversing  same  case,  26  Barb.  867. 

Rights  and  LiABiLrnss  ow  Assignee  or  Receiver. — An  assignee  for 
the  benefit  of  creditors  takes  the  debtor's  estate  subject  to  all  equities  exist- 
ing at  the  date  of  the  assignment.     He  is  not  a  purchaser  for  value  without 
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.notice.  All  daims  dne  the  insolyent  pass  to  his  assignee  subject  to  all  de* 
f eases  which  existed  against  them  in  the  hands  of  the  bankrupt.  Tho 
assignee  is  the  mere  representative  of  the  assignor  and  his  estate,^  and  stands 
in  his  shoes:  N<UhvilU  TruU  Co.  ▼.  Bank^  91  Tenn.  336;  Kentucky  Flour 
Co.  ▼.  Merc/iarUs'  Nat  Bank,  90  Ky.  225;  Grem  t.  Conrad,  lU  Mo.  G51; 
Stow  ▼•  Yoi-wood,  20  111.  497;  Mertcin  v.  Austin,  58  Conn.  22.  Consequently, 
if  one  has  a  right  of  setoff  against  another,  who  makes  an  assignment  for  the 
'benelit  of  his  creditors,  the  right  is  equally  available  against  the  assigneot 
Beammon  r.  Kimball,  92  U.  S.  362.  So  with  receivers;  they  are  not  r«- 
^arded  as  purchasers  for  a  valuable  consideration,  but  as  the  voluntary 
assignees  and  personal  representatives  of  the  insolvent,  and  the  assignment 
to  them  passes  the  rights  and  property  of  the  insolvent  precisely  in  the  same 
plight  and  condition,  and  subject  to  the  same  equities,  as  they  were  held  by 
the  insolvent.  A  debtor  of  the  insolvent,  therefore,  haa  the  same  equitably 
right  of  setoff  against  a  claim  of  the  receivers  that  he  had  against  the  insol* 
vent  debtor  at  the  time  of  his  insolvency:  Beceivei'8  t.  Paieraon  Oaa  Light 
Co,,  23  N.  J.  L.  283;  Btepliem  ▼•  Seliuchmann,  32  Mo.  App.  333;  BcoU  t. 
Arnutrong,  146  U.  S.  499;  In  re  Aastgnment  of  Hamilton,  26  Or.  579.  An 
assignee  or  receiver  cannot  set  up  a  claim  or  right  to  retain  the  property  in 
his  hands,  or  its  proceeds,  in  opposition  to  the  title  which  it  apparently  oon« 
fers.  He  cannot  offset  his  own  debt  against  the  common  fund  extended  to 
him  for  distribution:  HenriqueB  ▼.  Hone,  2  Bdw.  Ch.  120;  Vineeni  t.  ^n- 
dol/o,  12  La.  Ann.  526.  In  a  suit  by  the  assignee  of  an  insolvent  debtor,  on 
a  oovennnt  of  warranty  in  a  deed  of  land  made  to  such  debtor,  the  defend- 
ant may  set  off  notes  and  accounts  due  to  him  from  such  debtor.  He  may 
also  set  off  such  notes  and  accounts,  in  a  suit  on  such  covenant*  brought  by 
the  purchaser  of  the  land  at  the  assignee's  sale  thereof,  if  the  purchaser, 
when  he  bought  the  land,  had  notice  that  the  defendant  claimed  such  setoffx 
Bemia  ▼.  Smiih,  10  Met.  194.  If  a  bankrupt,  upon  the  eve  of  his  insolvency, 
fraudulently  delivers  goods  to  one  of  his  creditors,  the  assignee  may  disaf^ 
firm  the  contract,  and  recover  the  value  of  the  goods  in  trover;  but  if  he 
brings  assumpsit,  he  affirms  the  contract,  and  the  creditor  may  then  set  off 
his  debt:  BenoiU  v.  Darby,  12  Mo.  196.  A  bond  due  from  a  bankrupt  can* 
not  be  set  off  against  the  defendant's  note  to  a  third  person  assigned  to  the 
assignee  of  the  bankrupt's  effects  after  commission:  Mclver  v.  WiUon,  1 
Cranch  C.  C.  423.  So,  where  an  assignment  is  made  for  the  benefit  of  cred- 
itors, to  be  sold  by  the  assignees  for  the  payment  of  debts,  the  creditors  of 
the  assignor  cannot  offset  their  demands  in  payment  of  articles  purchased 
by  them  at  the  public  sale  of  the  goods  by  the  assignees:  BaUman  v.  Con^ 
mor,  6  N.  J.  L.  104. 

Account^  A okkot—Attachmikt—Attornxt's  Libn. — A  claim  against 
an  insolvent  for  goods  sold  and  delivered  is  a  subject  matter  of  setoff  if  the 
claim  is  due,  otherwise  not:  Myers  v.  Davis,  22  N.  Y.  489;  26  Barb.  367. 
An  agent  cannot  set  o£^  as  against  his  principal's  assignee  in  bankruptcy, 
claims  accruing  after  the  date  of  the  assignment,  and  not  originating  out  of 
the  duties  of  his  agencyi  Crosbie  v.  Leary,  6  Bosw.  312.  A  garnishee  has  a 
right  to  set  up  any  defense  against  the  attachment  process  which  he  could 
have  done  against  the  debtor  in  the  principal  action;  and  if  the  debtor  is 
insolvent  and  owes  the  garnishee  on  a  note  not  due,  for  which  he  has  no 
sufficient  security,  he  is  not  bound  to  risk  the  loss  of  his  debt  in  answer  to 
the  garnishee  process,  but  may  go  into  equity  for  relief  by  way  of  equitable 
setoff:  Schuler  v.  Isi-ael,  120  U.  S.  506;  commented  upon  in  Nwih  Chicago 
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JtotUngJinaCo,  T.  8l  L<mUde,  8MC0.,  152  U.  8.  506,  616.  Therig1ita«e 
a  garuishor  do  nol  iim  abore  or  extend  beyond  thoee  of  hit  debtor;  and  it  i» 
a  reoogntaed  prinoiple  that  the  gamiahee  ahall  not,  by  operation  of  tha  pro* 
eeedioga  againat  him,  be  placed  in  any  wone  oondition  than  he  would  hava 
been  in  had  the  principal  debtor'e  claim  been  enforced  againet  him  directly; 
and  that  the  liability,  legal  and  equitable,  of  the  garnishee  to  the  principal 
debtor  is  a  measore  of  his  liability  to  the  attaching  creditor,  who  takes  tha 
shoes  of  the  principal  debtor,  and  can  assert  only  the  righte  of  tha  latter. 
Therefore,  a  garnishee  occupying  tha  double  position  of  debtor  to  the  prin- 
cipal defendant  in  a  definite  or  asoerteined  amount,  and  that  of  a  creditor  of 
such  principal  debtor,  by  way  of  unliquidated  damages  arising  out  of  tha 
breach  of  a  contract  in  existence  when  the  garnishment  proceedinga  were 
instituted,  can,  after  an  order  at  law  subjecting  the  defined  indebtedness  to 
the  payment  of  the  garnishor,  iuToke  the  aid  of  a  court  of  equity  te  resteain 
the  garuisheeing  creditor  from  enforcing  the  payment  of  the  amount  dne 
until  the  unliquidated  damages  can  be  ascertained  and  set  off  against  each 
indebtedness,  on  the  ground  that  the  principal  debtor  is  insolvent  and 
a  nonresident  of  the  state  in  which  the  garnishment  proceedings  are  had: 
North  Chicago  RoUing  MiU  Co.  r.  8L  Louis  He  Steel  Co.,  162  U.  S.  696.  As 
to  how  far  the  lien  of  an  attorney  for  professional  aervicea  may  be  supported 
in  an  equitable  action  by  way  of  setoff  against  a  judgment,  compare  David' 
mm  r.  Alfiro,  80  N.  T.  660;  Marshall  r.  Cooper,  43  Md.  46;  Levy  t.  8tein- 
haeh,  43  Md.  212. 

Basks,  Qbmbrallt.  ~(a)  Setoff  in  Favor  of  Bank,  when  AUoteed  aasd 
fofun  not. — ^The  effect  of  the  insolvency  of  a  bank  closing  ite  doors  and  stop. 
piug  ite  business  is  to  make  all  its  depoiit  accouuto  and  certificates  of  de- 
posit at  once  become  due  without  demand  or  notice,  and  in  settling  ite  affaira 
equity  and  justice  require  that  the  receiver  shall  deduct  from  the  amount 
due  a  creditor  all  sums  for  which  he  is  a  debtor,  and  shall  allow  a  debtor 
credit  for  all  sums  as  to  which  he  is  a  creditor.  A  debtor  is  one  who» 
upon  the  appointment  of  the  receiver,  is  liable  to  the  bank  for  the  payment 
of  money,  whether  at  principal  or  surety,  or  whether  the  liability  be  ma- 
tured or  not;  and  a  creditor  is  one  to  whom  the  bank  is  indebted  at  tha 
date  of  such  appointment,  whether  the  debt  is  dne  or  not.  The  creditor 
may  asi^igu  his  claim  after  the  appointment  of  the  receiver,  but  such  assign- 
ment is  subject  to  the  receiver's  right  to  set  off  claims  the  bank  may  hava 
against  the  creditor:  Davis  v.  Industrial  Mfg,  Co,,  114  N.  0.  821.  A 
bank  officer  of  an  insolvent  bank  wrongfully  withholding  ite  assete  cannot 
require  the  allowance  of  a  setoff  or  oounterclaim  aa  a  condition  precedent 
to  the  delivery  of  the  poaaessioo  of  such  assete:  Stats  t.  Commereial  He. 
Biuik  37  Neb.  174. 

If  an  insolvent  debtor  who  makes  an  assignment  for  tlie  benefit  of  cred- 
itors is  indebted  to  a  bank  with  which  he  has  money  on  depositi  it  has 
been  held  that  the  bank  may  apply  the  deposit  as  a  credit  on  ite  debt^ 
although  the  debt  had  not  matured  at  the  time  the  assignment  was  made, 
as  the  right  of  aquiteble  setoff  existo;  and  the  bank  may  so  set  off  when 
sued  by  the  assignee  for  the  benefit  of  creditors:  Kentud^  FUmr  Co.  t. 
Merchants'  Nat,  Bank,  90  Ky.  225;  Fisher  v.  Hanover  Nat,  Bank,  64  Fed. 
Rep.  832;  Pennsylmnia  Bank  T.  Farmers*  etc  Bank,  190  Pa.  St  209;  Nash^ 
ville  Trust  Co,  v.  Bank,  91  Tenn.  3.36;  Fordv,  Thornton,  3  Leigh.  695;  KneOi 
T.  UnUed  States  Sao,  Inst,,  2  Mo.  App.  663;  State  Bank  ▼.  Armstrong,  4  Dav. 
Li  519;  Demmon  r,  Boylston  Bank,  6  Cush.  194;  Jones  t.  Bchimon,  26  Barb. 
910b    Bui  a  setoff  in  favor  of  the  bank  in  such  cam  has  bean  denied  upoa 
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%lie  ground  that  the  deht  to  tiie  bank  was  not  due:  Jordan  t.  NaUonal  8hm 
ete.  Bank,  74  N.  T.  467;  90  Am.  Rep.  319. 

A  bank  does  not  have  a  right,  it  is  said,  to  retidii  a  enstomer's  deposit  a» 
Against  an  assignee  for  creditors  to  pay  or  apply  upon  an  indebtedness  of 
^be  onstomer  to  the  bank  not  yet  matured:  Jordan  ▼.  National  Shoe  etc 
Bank,  74  N.  T.  467;  30  Am.  Rep.  819;  BeckwUk  r.  Cfmon  Bank,  9  N.  T. 
SI  1.  If  a  debt  owing  to  a  bank  by  an  insolvent  is  not  due,  it  cannot  be  set 
off  against  a  debt  dne  from  the  bank  to  him,  and  his  assignee  in  insolvency 
may  consequently  sustain  an  action  against  the  bank  tiierefor:  OcUman  t. 
Bal.jvian  Bank,  77  Wis.  601;  20  Am.  St.  Rep.  136;  Chipman  t.  Ninth  NaL 
Bank,  120  Pa.  St.  86;  Stetwn  r,  Exchange  Bank,  7  Gray,  425. 

The  bank  cannot,  as  against  a  debt  due  from  it  to  an  assignor  for  the  bene- 
fit of  creditors,  and  matured  before  the  insolvency,  set  off  notes  or  draft* 
indorsed  by  and  discounted  for  the  assignor  before  the  assignment  for  the 
benefit  of  creditors,  but  maturing  afterward:  C/upman  v.  Ninth  Nat,  Bank, 
120  Pa.  St.  86;  or  notes  left  with  it  for  discount,  but  which  it  refused  U> 
discount:  Stetson  v.  Exchange  Bank,  7  Gray,  425.  A  bank  may,  however^ 
set  up  by  way  of  counterclaim  that  an  assignment  was  fraudulent.  Thus^ 
the  plaintiffs,  being  assignees  of  an  insolvent  debtor  for  the  benefit  of  cred* 
itors,  made  a  general  deposit  of  the  proceeds  of  the  assigned  property  in  th» 
defendants'  bank.  The  defendants,  who  were  creditors  of  the  assignor,  sub* 
■equently  brought  an  attachment  suit,  in  which  the  deposit  in  question 
attached,  with  other  property,  and  obtained  judgment  therein,  on  which 
cation  was  returned  un«)atisfied;  and,  in  an  action  by  the  assignees  to  recovf^r 
the  deposit,  it  was  held  that  the  defendants  miirlit  set  up  by  way  of  counter^ 
claim  that  the  assignment  was  fraudulent  as  against  creditors,  and  seek  ta 
apply  the  deposit  in  payment  of  their  debt:  Lawrence  v.  Bank  of  the  Republic, 
8  Robt.  142.  The  receiver  of  an  insolvent  bank  may,  where  a  note  is  due 
to  it  in  a  few  days,  and  where  the  debtor  has  a  deposit  in  the  bank  to  hi» 
credit*  apply  the  deposit  in  satisfaction  of  the  debt  due  to  the  bank:  JonM 
▼.  Robinson,  26  Barb.  310. 

{h)  Setoff  against  Bank  Allotoed  when  and  when  net  — The  right  of  th* 
debtors  of  a  bank  to  an  equitable  setoff  of  their  demands  is  not  affected  by 
the  appointment  of  a  receiver  upon  its  stopping  payment:  In  re  Receiver  qf 
Middle  DisL  Bank,  1  Paige,  5S5;  19  Am.  Dec.  452.  Therefore,  if  a  bank 
becomes  insolvent,  and  a  receiver  is  appointed,  or  its  assets  are  placed  in 
the  hands  of  commissioners  for  liquidation,  the  depositor  may  set  off  hi» 
deposit  against  his  notes  to  the  bank  or  other  indebtedness:  Yardley  t. 
ClotMer,  49  Fed.  Rep.  337;  Stale  v.  Brobston,  94  Ga.  95;  47  Am.  St.  Rep.,  ante, 
p.  138»  and  note;  ffughiUv.  Hayes,  136  N.  Y.  163;  BeaUyr.  Scudday,  10  La. 
Ann.  404;  McCagg  y.  Woodman,  28  111.  84;  In  re  Van  Allen,  37  Barb.  225; 
Receiver  etc,  v.  Tartter,  54  How.  Pr.  385;  Colt  v.  Brown,  12  Gray,  233;  Clarke  v. 
Hawkins,  5  R.  L  219;  FinneUv.  NtM,  16  B.  Mon.  351;  Third  Swedish  M.  B. 
Church  T.  Wetherell,  43  III.  App.  414;  Second  NaL  Bank  ▼.  Hemingray,  34 
Ohio  St  381;  Smith  v.  Spengler,  83  Mo.  408;  Jones  ▼.  Piening,  85  Wis.  264; 
SaUadin  T.  Mitchell,  42  Neb.  859.  The  depositor  may,  of  course,  set  off 
against  the  bank  any  other  credit  due  him,  as  well  as  a  deposit,  when  sued 
by  the  receiver:  See  oases  last  cited.  Notes  and  other  evidences  of  debt 
held  by  the  bank  are  assets  of  the  bank  only  so  far  as  there  may  be  balances 
due  to  the  bank  thereon  after  deducting  the  amounts  of  the  respective  de» 
posits  made  bona  fide  while  the  bank  did  business,  and  its  effects  were  under 
its  own  control:  State  v.  Brobston,  94  Ga.  95;  47  Am.  St  Rep.,  ante^  p.  13S. 
Tb«  maturity  of  the  indebtednesa  due  to  the  bank  it  act  materiaL    In  Yard* 
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iqf  T.  Chlhier,  49  Fed.  Rep.  337,  a  depositor  in  an  inaolrent  bank  wbo  hai 
indorsed  a  note  that  was  subsequently  discounted  by  the  bank  waa  allowed, 
in  a  suit  by  the  bank  to  recover  the  amount  of  the  note,  to  set  off  bia  da> 
posit  against  this  amount,  although  the  note  matured  after  the  insoWenoj 
of  this  bank.  Although  a  debt  owing  by  the  insolvent  may  not  be  daa^  the 
creditor  may  waive  the  credit  and  a  court  of  equity  will  then  apply  it  apon 
the  debt  from  the  insolvent  if  that  has  matured:  NughUt  t.  Hayeg,  196 
N.  T.  163.  A  debtor  of  an  insolvent  bank,  whether  his  indebtedness  has 
actually  matured  or  not  at  the  time  of  the  insolvency,  may  set  off  against 
his  indebtedness  to  the  receivers  either  a  deposit  in  the  bank,  or  bills  of 
the  bank  received  by  him  in  good  faith  before  the  failure  of  the  corporation: 
HeceiverB  r.  Patermm  Oa$  Light  Co.,  23  N.  J.  L.  283;  Jones  ▼.  Piemng,  86 
Wis.  261.  The  right  of  setoff  against  an  insolvent  bank  also  exists  in  favor 
of  one  who  has  acquired  the  title  to  money  due  from  the  bank  on  a  certifi- 
cate of  deposit  issued  to  a  third  person  without  a  formal  assignment  by  the 
latter:  SaUadin  v.  Mitchell^  42  Neb.  859.  So,  if  one  of  several  indorsers  of 
a  note  of  an  insolvent  debtor  to  an  insolvent  bank  is  also  a  creditor  of  each 
bank  he  is  entitled  to  avail  himself  of  his  claim  in  settlement  of  hia  pro- 
portionate part  of  his  liability  on  such  note,  which  will  be  greater  or  less 
accocding  to  the  solvency  or  insolvency  of  the  other  indorsers:  Daoi»  ▼.  /»- 
dustrial  Mfg.  Co.,  114  N.  C.  321. 

On  the  other  hand,  after  an  assignment  by  an  insolvent  bank,  if  the  ae- 
siguee  of  a  claim  is  himself  a  debtor  of  the  bank,  he  cannot  use  the  assigned 
claim  as  a  setoff  agiiiust  the  bank:  DatU  v.  Industrial  M/g.  CCf  114  N.  C. 
321.  So,  if  stock  in  the  hands  of  an  insolvent  banker  is  converted  prior  to 
the  banker's  assignment,  though  on  the  same  day,  not  directly  by  the 
banker,  but  by  creditors  with  whom  he  has  pledged  it,  the  owner  of  the 
stock  is  not,  upon  the  theory  that  the  conversion  of  the  stock  was  a  breach 
of  trust  which  enables  him  to  toUow  the  proceeds  specifically,  entitled  to 
payment  in  full  out  of  the  assigned  estate:  Jamison's  Appeal^  163  Pa.  St 
143,  156.  A  debtor  to  a  bank  cannot  set  off  against  it  the  dividend  that 
will  be  coming  to  him  as  a  stockholder  in  the  company  when  its  affairs  are 
wound  up:  Ruekersville  Bank  v.  Hemphill,  7  Oa.  396.  Neither  can  the 
debtor  of  an  insolvent  bank  set  off  against  it  a  check  drawn  in  hia  faTor  by 
another  depositor:  BuUenxJorik  v.  Peck,  5  Bosw.  341.  So  a  debtor  of  a  sus- 
pended bank,  acquiring  a  check  or  certificate  of  deposit  thereon  with  knowl- 
edge of  the  suspension,  cannot  set  off  the  amount  thereof  against  his  deb^ 
though  he  acquires  the  check  before  a  receiver  for  the  bank  is  appointed: 
Re  Assignment  ^  Hamilton,  26  Or.  579;  Stone  v.  Dodge,  96  Mich.  514.  The 
fsct  that  a  bank,  after  its  receiver  is  appointed,  makes  an  assignment  for 
the  benefit  of  creditors,  does  not  discharge  the  lien  in  favor  of  all  ita  cred- 
itors which  attached  to  its  assets  upon  the  receiver's  appointment,  ao  as  to 
permit  a  debtor  of  the  bank  to  set  off  against  his  debt  the  amount  of  a  cheek 
drawn  on  the  bank  acquired  by  him  after  the  appointment  of  the  receiver, 
but  before  the  assignment.  On  the  contrary,  the  equitable  interest  acquired 
in  the  assets  of  an  insolvent  bank  by  a  receiver  appointed  in  an  action  for 
their  distribution  merges  into  a  legal  lien  for  the  benefit  of  creditors  upon 
the  discharge  of  the  receiver  and  the  appointment  of  an  assignee  for  the 
benefit  of  creditors;  and  debtors  of  the  insolvent  bank  do  not  acquire  by 
•nch  appointment  any  right  of  offset  on  account  of  claims  as  to  which  such 
right  did  not  exist  against  the  receiver:  Be  Assignment  of  Hamilton,  26  Or. 
579.  The  debtor  of  an  insolvent  bank  cannot  counterclaim  the  amount  of 
a  deposit  against  the  assignees  of  an  insolvent  banker  who  have  aoqnifed 
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4h«  choM  inaefcion,  sach  as  a  mortgage^  med  npon  by  tham,  Mora  hi  ma* 
tnrity,  though  it  did  not  beooma  diM  nntil  aftar  tha  •zeoution  of  tha  asngn* 
meat  for  tha  bonafit  of  craditon:  Bkhards  T.  La  TaureUe,  63  Hon,  92X 
If  aithar  ia  there  any  right  of  eatoff  againtt  a  eartificate  of  deposit  in  ordi- 
nary form,  indorsed  by  a  bauk  whioh  afterward  becomes  insoWenl^  until  a 
demand  for  payment  has  been  made:  Munger  t.  Albany  Citif  NaL  Bank,  85 
K.  Y.  580.  Stock  in  bank  cannot  be  set  off  against  a  note  given  to  tha 
iMuik:  Harper  t.  Calhoun,  7  Uow»  (Miss.)  203;  WkUtington  r.  Famnars*  Bank, 
t  liar,  ft  J.  489.  The  receiver  of  an  insolvent  bank  cannot  allow  a  setoff 
against  a  debt  owing  to  the  bank,  where  the  demand  sought  to  be  set  off 
was  assigned  to  the  debtor  for  that  purpose  after  his  appointment;  and 
what  the  receiver  cannot  thus  do  directly  cannot  be  done  by  way  of  ratifioa- 
tion  or  waiver:  Van  Dyck  v.  McQitadt,  85  N.  Y.  816;  and  in  a  suit  by  tha 
raoeiver  of  an  insolvent  bank  against  a  stockholder  to  oompel  him  to  pay  an 
unpaid  subscription  to  the  stock,  the  defendaut  cannot  set  off  a  deposit  dna  ' 
him  from  the  bank,  as  tha  other  creditors  have  a  right  to  rely  upon  his  pay* 
ing  in  the  money  due  from  him  for  stock  as  part  of  the  fund  for  the  payment 
of  the  debts:  WilUana  v.  Traphagtn,  88  N.  J.  Eq.  57.  In  EaaiernBank  v. 
Ccqnron,  82  Oonn.  639,  where  the  receivers  of  the  insolvent  bank  sued  the 
indorser  of  a  note,  which  was  held  as  part  of  the  assets  of  the  bank,  tha 
court  would  not  allow  bills  of  the  same  bank  to  be  sat  off  agaiost  tha  plain- 
ii£b*  demand,  although  a  portion  of  the  bills  were  held  by  tha  defendant  at 
the  time  of  tha  bank's  failure  and  when  tha  note  became  due.  In  this  case 
the  bank  failed  before  the  note  became  dna.  As  to  national  and  savings 
iMtnks  sea  those  heads  infra. 

Corporations. — A  setoff  is  allowable  in  equity,  after  insolvency,  though 
one  of  the  parties  to  the  claim  is  a  corporation  from  which  or  to  which 
something  is  due,  and  though  it  is  not  within  the  statutes  respecting  the 
allowance  of  setoffs:  Layhourn  v.  Seymour^  53  Minn.  105;  39  Am.  St.  llep. 
579.  Thus,  if  persons  indebted  to  a  corporation  on  acoonnt  hold  ite  express 
oontract  to  deliver  a  certain  amount  of  manufactured  goods,  and  prior  to 
any  demand  being  made  for  the  goods  the  corporation  becomes  insolvent 
and  makes  a  general  assignment  for  the  benefit  of  creditors,  such  persons 
may,  in  a  suit  against  them  by  the  assignee  for  tha  benefit  of  creditors  to 
recover  on  the  account,  set  off  their  demand  on  the  oontract  against  the  in* 
•olvent:  Laybowm  v.  Seymour,  53  Minn.  105;  39  Am.  St.  Rep.  579.  A 
judgment  against  an  insolvent  corporation  merges  tha  prior  proceedings 
leading  up  to  it,  and  constitutes  a  cause  of  action,  so  that  when  it  is  made 
the  foundation  of  a  suit  at  law  it  becomes  tha  contract  in  suit,  and  is  sub- 
ject to  a  counterclaim,  although  the  original  claim  sued  on  may  have  been 
in  tort:  Qre^n  v.  Conrad^  114  Mo.  651.  A  building  and  loan  association 
may  have  a  right  of  setoff  against  the  assignee  of  an  insolvent  shareholder 
therein.  Thus,  if  one  of  its  by-laws  prohibits  the  transfer  of  any  share  of 
atoek  while  anything  due  upon  it  remains  unpaid,  a  lien  is  thereby  created 
in  favor  of  the  association  for  the  indebtedness  due  against  the  shareholder, 
which,  in  case  of  his  insolvency,  is  available  against  his  assignee;  and  in  an 
Sbotion  by  the  assignee  of  an  insolvent  member  for  the  withdrawal  value  of 
•haree,  the  association  may,  under  such  a  by-law,  set  off  an  amount  which 
•the  association  had  on  deposit  with  tho  assignor,  as  a  banker,  at  tha  time  of 
his  assignment:  Weiherell  v.  Thirty-ftrsi  Htreet  etc.  Ann.,  153  111.  361.  A 
debt  dne  a  corporation  may  sometimes  be  set  off  against  a  dividend.  For 
ozample,  if  a  heavy  stockholder  in  a  corporation  owes  it  a  large  amount  of 
«umey,  nnd  becomes  insolvent^  and  tha  reoeiver  gathers  a  comparatively 
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nun  amoQBl  of  mmU,  not  inolnding  tiM  ttoek  of  such  debtor,  tt  la  pottibi^ 
for  ihero  to  bo  a  receivership  withont  a  dioulation,  with  tho  added  pooii 
bility  thal^  if  tho  oiroamatancee  ihall  be  fon&d  to  justify  snob  a  oonrso,  the 
rooeiverohip  may  bo  discharged,  aad  the  oorporatiou  allowed  to  rosonio  it* 
f auctions  and  manage  its  own  affairs.     Bat,  iu  such  a  case,  where  there  in  •- 
fond  to  bo  distributed,  equal  jnstioe  and  equity  among  the  stockholders  re- 
qnires  that  the  fund  to  be  distributed  shall  be  made  to  repay  to  tho  cor- 
poratioOf  so  far  as  it  is  snBloient  to  do  so,  that  share  of  the  oorporato  lands- 
which  such  debtor,  by  becoming  indebted  to  the  corporation,  had  withdrawn 
for  his  indiridnal  oso^  to  the  detriment  of  the  other  stockholders.     ThiSi  it 
is  said,  io  plain  natural  equity,  and  his  inaolvency  makes  it  impoosible  to 
do  jnstice  to  the  other  stockholders  except  by  making  his  distribntiTo  shar» 
of  this  fand  compensate,  so  far  as  it  will,  tho  debt  which  he  owes  to  tho  oor^ 
poration,  and  is  therefore  a  pecnliar  oireamstanoe  which  makes  it  the  dnty 
of  a  court  of  equity  to  order  the  debt  to  be  sot  off  against  the  diWdend:  Jfer» 
rill  V.  Cape  Ann  OraniU  Co,,  161  Mass.  212,  218.     So,  where  a  stockholder 
is  indebted  to  an  insoWent  corporation  for  unpaid  shares.     Tlie  unpaid  sub- 
scription to  stock  or  shares  eonstitutos  a  trust  fund  for  the  benefit  of  the 
general  creditors  of  the  corporation,  and  such  debtor  cannot  set  off  against  it 
a  debt  dne  him  by  tho  corporation.     Tho  fund  arising  from  such  unpaid 
shares  must  bo  equally  divided  among  all  tho  creditors:  Sawyer  r,  Iloag,  17 
Wall.  610|  Mathi$  v.  Pridham,  1  Tex.  Civ.  App.  68.     A  corporation  is  on- 
titled  to  oet  off  calls  made  before  its  winding  up  upon  unpaid  shares  and  de- 
bentures, as  against  a  pledgee  of  the  debentures,  who  does  not  give  notice 
of  tho  assignment  until  after  the  call  is  made;  but  it  cannot  set  off  oalla 
made  in  the  winding  up  subsequent  to  such  notice  and  its  entry  on  tho 
register  of  debentures:  ChrisUe  v.  TaurUon  (1893),  2  Ch.  176.    Again,  whore 
a  creditor  waives  hia  right  of  setoff  against  an  insolvent  corporation,  heoan* 
not  afterward  aaaert  it.     To  allow  him  to  do  so  would  be  practicing  a  fraud 
upon  tho  otiior  creditors  of  his  debtort  Hall  w,  Utiited  Stain  Itu,  Co.,  6  Gill, 
484. 

ExiouTORS  AND  ADMiiriSTRATOBS.  —A  olaim  against  an  insolvent  estate 
of  a  decedent  may  be  set  off  in  chancery  against  one  in  favor  of  the  esteto: 
Nims  V.  Rood,  1 1  Vt  96;  34  Am.  Dec.  669;  Hotmer  v.  Merriam,  1  Root,  427; 
although  the  claimant,  owing  to  an  agreement  of  the  administrator,  neglected 
to  present  his  claim  to  the  commissioners  of  the  estate:  Ninu  v.  Rood,  II 
Vt  96;  34  Am.  Dec  669.  Thus,  the  maker  of  a  promissory  note,  the  payoo 
having  died  insolvent,  is  entitled,  in  a  suit  upon  the  note  brought  by  tho 
administrator  of  the  insolvent  estate,  to  set  off  demands  against  the  estate 
arising  out  of  a  breach  of  covenant  in  a  conveyance  in  consideration  whereof 
the  note  was  given,  even  though  he  has  not  filed  his  claim  before  the  com- 
missioners of  insolvency:  Morriiton  v.  Jewell,  34  Me.  146.  Ofiisete  acquired 
subsequently  to  the  death  are,  however,  at  tho  risk  of  the  purchaser,  and 
he  cannot  set  them  up  against  the  insolvent  estete,  as  he  would  thereby  gala 
%  great  advantoge  over  other  creditors,  who  are  by  law  entitled  to  equal  pro- 
tection. It  would  be  throwing  open  the  door  to  fraud,  by  suffering  cred« 
itors  to  effect,  by  transferring  their  claims  to  the  debtors  of  insolvent  osteteiy 
what  they  could  not  directly  do:  Whitehead  v.  Cade,  1  How.  (Misa)  95; 
HappokU  V.  Jones,  Harp.  109.  In  a  suit  brought  by  the  administrator  of 
an  insolvent  estate  a  setoff  of  a  demand  not  yet  due  from  tho  estate 
has  been  denied:  Bradley  r.  Angel,  3  N.  T.  475;  but  allowed  where  it  was 
not  due  at  the  time  of  the  death,  but  became  dne  before  the  oommencemeot 
of  tho  suit:  Boeler  t.  Exdionge  Bank,  4  Pa.  St.  32;  45  Aoi.  Deo.  065;  Or 
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pending  the  rait:  Bijehw  v.  Folger,  2  M«t  2S5.  In  an  action  ftgaiasi 
iw»  persons  by  the  administrator  of  aa  insolvent  estate,  upon  a  joint 
debt,  the  defendants  cannot  set  o6f  their  several  claims  allowed  by  th« 
oommissioners  of  insolvency  against  such  estate:  Fuller  v.  Wi'ight,  18  Piok« 

403. 

Insuranos  OuMPANiis.— The  right  of  setoff  is  available  against  an  ia^ 
«imnoe  company  which  has  became  bankmpt,  and  equally  available  against 
its  assignee:  Seammon  v.  KimbaU^  92  U.  S.  362;  Sovereign  Life  Aetur,  Co,  v. 
Dodd  (1892),  1  Q.  B.  406.     A  claim  for  a  loss  under  an  insurance  policy 
may  be  set  off  by  the  insured  against  his  iudebtedueas  to  the  company.     If 
his  indebtedness  is  not  due,  and  the  company  is  insolvent,  a  bill  in  equity 
will  lie  to  e<ttal>lish  the  setoff:  Drake  v.  BoUo,  3  Bias.  273.     Thus,  a  claim 
for  loss  by  fire  against  an  insolvent  fire  insurance  company  may  be  set  off 
against  a  bond  and  mortgage  given  for  money  borrowed  of  the  company; 
In  re  Olobe  Ins,  Co,,  2  Edw.  Ch.  625.     The  obligation  of  an  insurer  upon  his 
premium  note  could  not,  however,  be  set  off  against  his  claim  on  the  insol* 
vent  company  for  a  loss:  Pcudo  v.  Osgood,  2  Abb.  Pr.,  N.  S.,  365.     If  a  per- 
son, as  to  an  insurance  company,  stands  in  the  double  relation  of  stockholder 
And  debtor,  and,  upon  the  company's  becoming  insolvent,  he  takes  an  a^ 
signment  from  a  stranger  of  an  unpaid  balance  due  on  a  policy  of  insurance 
by  the  company,  he  cannot  set  off  the  whole  demand,  thereby  decreasing 
the  fund  to  which  all  the  creditors,  pro  rata,  are  entitled:  Long  v.  Penn  Ins. 
Co.,  6  Pa.  St.  421.     One  who  borrows  money  from  an  insurance  company 
upon  an  endowment  policy  may  set  off  the  amount  of  the  policy  against 
the  loan  in  an  action  to  recover  it  after  the  policy  is  due  by  its  terms,  and 
n  winding-up  order  has  been  made  against  the  company,  notwithstanding 
an  arrangement  sanctioned  by  the  court  without  his  assent  by  which  all 
policies  of  such  company  were  transferred  to  another  company,  and  the 
holders  thereof  are  to  receive  a  less  sum  in  full,  which  in  his  case  would 
be  less  than  the  loan:  Sovereign  Life  Aasur,  Co.  v.  Dodd  (1892),   1  Q.  B. 
405.     In   New  York,   a  defendant  held  two  paid-up  endowment  insur- 
ance policies,  payable  to  the  defendant's  wife  in  case  of  his  death  prior  to 
«  specified  date;  otherwise  to  the  defendant,  the  reserved  value  of  which 
was  two  thousund  seven  hundred  and  seventy-nine  dollars  and  ninety-five 
oents.     In  a  suit  by  the  receiver  of  the  company  on  certain  claims  held 
by  the  company  against  the  defendant  it  was  held  that  the  defendant 
was  not  entitled  to  set  off  the  said  reserve  value,  on  the  ground  that  at  the 
time  of  the  appointment  of  the  plaintiff  as  receiver  the  policies  had  not 
become  due,  and  that  it  was  not,  therefore,  known  to  whom  they  wonld  be 
payable:  Newcomb  t.  Almyt  96  N.  Y.  308.     But  this  opinion  is  criticised  in 
Cai-r  V.  HaTmlton,  129  U.  S.  252,  holding  that  when  a  life  insurance  com- 
pany becomes  insolvent  and  goes  into  liquidation  the  amount  due  on  an 
endowment  policy,  payable  in  any  event  at  a  fixed  time,  and  sooner  if  the 
party  dies  before  that  time,  should,  in  settling  the  company's  affairs,  be  set 
*  off  against  the  amount  due  on  a  mortgage  debt  from  the  holder  of  the  policy 
to  the  company,  by  way  of  compensation  or  reconversion.     The  New  York 
case  did  not  advert  "  to  the  fact  that  the  interests  of  all  the  parties  became 
fixed  by  the  insolvency  of  the  company,  and  must  be  computed  as  expeo* 
tancies  reduced  to  present  values."    If  a  life  insurance  company  becomes 
insolvent  before  the  time  fixed  for  the  termination  of  an  endowment  policy, 
payable  to  the  holder  in  case  of  survival  until  that  time,  or  to  his  children 
in  case  of  his  death  before  it,  the  contingent  interest  of  each  party  is  fixed 
by  the  insolvency,  to  be  determined  by  the  tables  ordinarily  used  for  that 
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parpoM:  Cart  r.  ffamiUon,  129  U.  8.  2S2.  A  banker,  who  i«  a  director  of 
an  inmiranoe  company,  can  let  off  against  iti  demand  for  money  it  has  on 
deposit  with  him,  bearing  interest  and  payable  on  call,  th«  amoant  due  oa 
its  policies  issued  to  and  held  by  him:  Scammon  v,  Kimball,  82  U.  S.  WBS, 
If  the  holder  of  a  life  policy  borrows  money  of  his  insurer,  it  will  ba  pre- 
sumed prima  facie  that  he  does  so  on  the  faith  of  the  insurance  and  ia 
expectation  of  possibly  meeting  his  own  obligation  to  tha  company  by  thai 
of  the  company  to  him:  Carr  v.  Hamilion,  129  U.  8.  252^ 

Joint  and  Sbparatb  Debts^Jodoxentb. — At  law  Joint  debts  cannot 
be  set  off  against  separate  debts,  nor  separate  debts  against  joint  debts, 
because  in  such  cases  the  parties  are  not  the  same:  8ae  monographic  note 
to  Oi'egg  v,  James,  12  Am.  Dec  163,  on  setoff;  but  in  particular  cases  i» 
equity  joint  and  separate  debts  may  be  set  off  against  each  other,  after  in- 
solvency, as  where  the  debts  are,  in  reality,  mutual,  though  prosecuted  in 
the  names  of  others  nominally  interested:  Blake  ▼.  Langdon,  19  Vt.  485; 
47  Am.  Dec.  701;  ChenauU  ▼.  BtuJi,  84  Ky.  528.  An  individual  claim  can* 
not  be  set  up  as  a  counterclaim  to  a  joint  indebtedness  without  alleging 
that  the  plaintiff  is  insolvent:  Collier  v.  Erviii,  S  Mont.  142;  but  if  it  is 
necessary  to  effect  a  clear  equity  or  to  avoid  irremediable  injustice,  a  setoff 
will  be  allowed  though  the  debts  are  not  mutual:  Cosgrvos  v.  (7o«(y,  86  Ind. 
511.  The  merger  of  a  debt  into  judgment  is  not  so  perfect  in  equity  as  to 
preclude  the  judgment  creditor  from  resorting  to  the  original  demand  and 
the  relations  of  the  parties  to  it,  for  the  purpose  of  enabling  him  to  disclose 
and  assert  an  equitable  setoff.  The  holder  of  a  promissory  note,  who  took 
it  after  maturity,  holds  it  subject  to  every  objection,  including  equitable 
seto£^  to  which  it  was  subject  in  the  hands  of  his  assignor.  Hence,  the 
maker  of  a  separate  note  in  suit,  who  holds  an  overdue  joint  note  made 
by  the  plaintiff  and  another,  who  are  both  insolvent,  in<ty,  in  equity,  set  off 
the  joint  demand:  Baker  v.  Kinney,  41  Ohio  St.  403.  Again,  if  two  parties^ 
one  of  whom  is  insolvent,  hold  a  judgment  against  a  third,  and  he  has  a 
judgment  against  the  insolvent,  a  court  of  equity  to  prevent  injustice  will 
ascertain  the  interest  of  the  insolvent  plaintiff  in  the  former  judgment,  and 
will  set  off  against  his  interest  the  judgment  against  him:  Fulkerson  v. 
Davenport,  70  Mo.  541.  A  discharge  in  insolvency  of  one  of  two  joint  judg- 
ment debtors  transforms  the  debt  in  equity  into  a  several  one  against  the 
other,  so  that  an  assignee  may  make  it  a  setoff  against  a  judgment  held  by 
the  other  against  him,  and  thus  obtain  satisfaction  of  the  latter  judgment: 
Coegrove  v.  Co^y,  86  Ind.  511. 

A  judgment  against  a  bankrupt^  pending  the  settlement  of  his  estate,  f«ir 
conversion  is  not  a  proper  setoff  in  the  hands  of  an  assignee  thereof,  against 
whom  he  brings  suit  on  a  chose  in  action  set  off  to  him  by  the  Imnkrupt 
court  as  exempt  from  execution:  Weaver  v.  Voile,  68  Ind.  191.  A  judgment 
which  condemns  a  creditor  to  restore  property,  wrongfully  taken  to  satisfy 
bis  claim  on  the  eve  of  his  debtor's  cession,  cannot  be  compensated  by  such 
claim:  Tale  r.  Nolan,  3  La.  Ann.  449.  A  judgment,  upon  which  the  defend- 
ant  is  in  execution,  will  not  be  set  off  against  another  judgment  in  his  favort 
Cooper  y,  Bigalow,  1  Cow.  56;  but  after  the  defendant  is  discharged  from 
prison  under  the  insolvent  act,  the  judgments  may  be  set  off;  Cooper  ▼. 
Bigalow,  1  Cow.  206.  After  insolvency  a  judgment  for  costs  may  be  set  off 
against  another  judgment  or  claim:  Crocker  v.  ClaugUy,  2  Dner»  684^ 
Mieklee  v.  Bray  ton,  10  Paige,  188.  The  assignee  of  a  dormant  judgment  aa 
against  a  defendant  who  is  alleged  to  be  insolvent  may  snstaia  a  snil  la 
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liare  it  reviTed  and  set  off  agafiMt  a  judgment  which  has  since  been 
eorered  againat  him  by  the  defendant  in  the  dormant  Judgment,  and  whiob 
the  latter  is  proceeding  to  enforce  by  execntiye  process,  and  in  the  meaia 
time  execntioii  on  the  later  judgment  will  be  enjoined:  8imp§on  v,  HuMon^ 
14  Tex.  476. 

Landlord  and  Tenant. — If  a  lessor  makes  a  contract  to  lease  a  farm  for 
a  term  of  years,  and  dies  before  the  end  of  the  term,  the  rent  accruing  fron^ 
such  lease  after  the  death  of  the  lessor  cannot  be  set  off  by  a  debt  due  ta 
the  tenant  from  the  lessor  at  the  time  of  his  death,  although  the  estate  of 
the  lessor  ia  insoWent  The  creditor  must,  in  such  a  case,  share  ratably 
with  the  other  creditors  in  the  proceeds  of  the  realty.  The  rents  and  profit* 
of  the  realty  are  not  liable  for  the  debts  of  the  decedent  until  they  ar» 
sequestered  by  the  oourt:   Washington  t.  Castleman,  31  W.  Va.  832. 

MoRTOAGB  Debts. — A  mortgagor  of  personal  property,  after  default  ia 
the  payment  of  the  debt  secured,  but  before  any  action  has  been  taken  on 
account  of  such  default,  may  lawfully  procure,  by  purchase  and  assignment 
from  a  third  person,  a  debt  due  from  the  mortgagee,  who  is  insolvent,  and 
if  the  latter  refuses  to  allow  the  assigned  debt  as  a  setoff,  the  mortgagor 
may  go  into  equity  to  establish  it,  and  enjoin  a  sale  under  the  mortgages 
Martin  r.  Mohr,  56  Ala.  221.     Compare  subdivision  ''Trusts,"  etc.,  ir^fra^ 

National*  Banks. — The  closing  of  a  national  bank  by  order  of  the  exam* 

iner,  the  appointment  of  a  recelTcr,  and  its  dissolution  by  the  decree  of  » 

circuit  court  necessarily  transfer  the  assets  of  the  bank  to  the  receiver,     hk 

such  a  case  the  receiver  takes  the  assets  in  trust  for  the  creditors,  and,  in 

the  absence  of  a  statute  to  the  contrary,  subject  to  all  claims  and  defeusea 

that  might  have  been  interposed  against  the  insolvent  corporation.     In  case 

of  insolvency  the  ordinary  rule  of  equity  is,  that  where  the  mutual  obliga* 

tions  have  grown  oat  of  the  same  transaction,  insolvency,  on  the  one  band. 

justifies  the  setoff  of  the  debt  due  on  the  other;  and  there  is  nothing  in  tha 

statutes  relating  to  national  banks  which  prevents  the  application  of  that 

rule  to  the  receiycr  of  an  insolvent  natioi^l  bank  under  the  circumstances 

stated.     Hence,  if  the  customer  of  a  national  bank  borrows  money  of  it  ia 

good  faith,  and  gives  his  note  therefor  due  at  a  future  day,  and  deposit* 

the  amonnt  borrowed  to  be  drawn  against,  he  has  an  equitable,  though  not 

a  legal,  right,  in  case  of  the  insolvency  and  dissolution  of  the  bank  and  the- 

ftppointment  of  a  receiver  before  the  maturity  of  the  note,  to  have  the  baU 

ance  to  his  credit  at  the  time  of  the  insolvency  applied  to  the  payment  of  hia 

indebtedness  on  the  note:  Scott  v.  Armatrong,  146  U.  S.  499;  Adams  v.  Spokane 

^>rug  Co,,  57  Fed.  Rep.  888;  Armstrong  v.  Warner,  49  Ohio  St.  376;  Balch  v. 

Wilson,  25  Minn.  299;  33  Am.  Rep.  467.    It  has  been  held  that  a  depositor  of 

the  bank  cannot  set  off  his  deposit  against  his  indebtedness  to  the  bank,  aa< 

it  would  give  a  preference  to  one  creditor  of  the  bank  after  the  act  of  insoU 

venoy:  Venango  NaL  Bank  v,  Taykr,  56  Pa.  St.  14;  Stephens  t.  SeJiuehmann,. 

82  Mo.  App.  333.     But  if  a  setoff  is  otherwise  valid,  '*it  is  not  perceived,*^ 

■ays  Fuller,  C.  J.,  in  ScoU  v.  Armstrong,  146  U.  S.  499.  510,  "how  its  allow* 

ance  can  be  considered  a  preference,  and  it  is  clear  that  it  is  only  the  baU 

aaoe,  if  any,  after  the  setoiff  is  deducted,  which  can  justly  be  held  to  foru» 

part  of  the  assets  of  the  insolvent.''    "The  requirement "  of  the  statute  " aa- 

to  ratable  dividends,'*  said  he,  *"  is  to  make  them  from  what  belongs  to  th» 

bank,  and  that  which  at  the  time  of  the  insolvency  belongs  of  right  to  tha- 

dsbtor  does  not  belong  to  the  bank."    The  indorser  of  a  note  which  is  dis» 

•onnted  by  a  national  bank,  and  which  matures  after  tha  bank  booomas  in^ 
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•olyent  and  a  neeirer  it  appointed,  may  mI  off  against  the  note  the  amonnft 
«l  hie  depoaite  in  the  bank  at  the  time  of  its  (ailore:  Tardleg  ▼.  OZotiUer,  51 
Fed.  Rep.  500.  A  itockholder  of  an  insoWent  national  bank  cannot;  el 
eonrae,  though  he  happens  to  be  one  of  its  creditors,  oaiioel  or  diminish  the 
etatntory  assessment  to  which  he  is  liable  by  off»etting  his  individual  claim 
against  the  bank:  Hobart  ▼.  OouUl,  8  Fed.  Rep.  57.  So  the  debte  of  a  partner 
•and  his  firm  to  an  insolveut  national  bank  caaiioti  in  equity,  be  set  off -by  a 
veoeiyer  of  the  bank  against  trust  moneys  which  the  partner,  after  the  debta 
were  contracted,  mingled  with  the  firm  deposite,  without  the  bank's  knowl- 
edge, and  the  whole  amount  of  which  remained  coutinuonaly  in  the  bank 
«ntil  it  failed:  Fisher  ▼.  Knii/IU,  61  Fed.  Rep.  491. 

Partnership. — A  debt  due  from  a  bankrupt  and  other  persons  as  part- 
ners may  be  set  off  against  a  demand  dus  to  the  bankrupt  individually,  al« 
though  the  suit  is  in  the  name  of  the  bankrupt's  assignee:  Bean  v.  Oabbanet$t 
6  Ala.  343;  and  a  judgment  against  an  insolvent  firm  i»  a  good  equitable  set* 
off  to  a  debt  due  to  one  of  the  partners  from  the  judgment  creditor  or  hia 
assignee:  SelLj/nann  r.  HeUer,  69  Wis.  410.  A  solvent  firm  of  which  a  bank- 
rupt is  a  member  may  set  off  against  a  debt  due  the  bankrupt  a  debt  due  by 
the  bankrupt  to  the  firm:  Warren  ▼.  BurrOuim,  S2  Fed.  Rep.  579;  and  one 
member  of  a  firm  will  be  allowed,  in  equity,  to  offset  his  own  judguieafc 
against  an  insolvent  debtor  seeking  to  enforce  a  judgment  against  snch  firm: 
Jtffriu  V.  Evaiu^  6  B.  Mon.  119;  43  Am.  Dec  158.  A  deposit  of  trust 
moneys  is  a  lawful  setoff  in  favor  of  the  trustees:  Shipman  v.  Lansing,  25 
Hun,  290.  But  a  debt  due  a  partnership  cannot  be  set  off  against  a  debt 
due  by  an  individual  partner:  WeU  r,  Jonei,  70  Mo.  560;  and  money  of  a 
firm  which  one  partner,  without  authority,  pays  to  his  individual  creditor, 
irhich  is  received  by  the  latter  in  good  faith  and  applied  upon  the  individual 
indebtedness,  cannot  be  set  off  by  the  receiver  of  the  firm  against  auch  cred- 
itor's claims  against  the  firm:  NewhaU  r.  WyaU,  189  K.  T.  452;  3d  Am.  St. 
Bep.  712.  The  equitable  interest  acquired  in  the  assets  of  an  insolvent 
partnership  by  a  receiver  appointed  in  an  action  for  their  distribution 
merges  into  a  legal  lien  for  the  l^nefit  of  creditors  upon  his  appointment  as 
-assignee  for  the  benefit  of  creditors;  and  debtors  of  the  Insolvent  partner- 
ship do  not  acquire,  by  such  appointment,  any  right  of  setoff  on  account  of 
claims  as  to  which  such  right  did  not  exist  against  the  receiver:  Be  Aam(pt» 
rnerU  n/  Hamilton,  26  Or.  579.  If  a  firm  owes  a  village  and  the  village  owes 
a  member  of  the  firm,  and  gives  him  an  order  on  the  village  treasurer,  and 
the  firm  and  ita  members  make  general  assignments  for  the  benefit  of  cred- 
itors, the  village  cannot  set  off  the  indebtedness  of  the  firm  to  it  against  tiM 
order  in  the  hands  of  the  assignees:  Richards  v.  Union,  48  Hun,  263*  Aft 
law,  a  judgment  against  one  partner  individually  is  not  available  as  a  act- 
off,  in  whole  or  in  part^  against  a  judgment  in  favor  of  the  partnership,  tha 
debts  not  being  mutual.  Neither  will  a  court  of  equity,  on  the  ground  of 
insolvency,  set  off  one  judgment  against  the  other,  to  the  extent  of  the  in- 
dividual partner's  interest  in  the  judgment  in  favor  of  the  partnership:  WattB 
T.  Sajfre,  76  Ala.  397;  McOraw  v.  PetUbone,  10  Mich.  530.  A  defendant  in 
a  suit  at  law  cannot,  in  equity,  set  off  a  debt  due  to  htm  as  surviving  part- 
ner from  the  plaintiff:  Hughes  v.  Trafiern,  64  III.  48. 

Primoipal  and  Surktt. — Wherever  a  principal  can  claim  a  right  of  setoff 
In  a  court  of  equity,  the  surety  is  entitled  to  the  same  benefit:  Darbff  v. 
FrtedmanU  etc  Co.,  3  MacAr.  319.  So,  in  an  action  sgainst  a  surety, 
if  the  principal  debtor  is  a  party,  and  he  is  insolvent,  the  surety  may  set  off 
against  the  debt  sued  on  a  debt  due  from  the  plaintiff  to  the  prindpal  debtori 
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^Sedter  t.  yortkway,  44  Minn.  61;  20  Am.  St.  Rep.  543;  AmusCrong  ▼.  ITor* 
mer,  49  Ohio  St.  376.    A  surety  oa  a  tranaf erred  obligation  may  enforce  a 
««toff  in  favor  of  hu  principal  and  against  the  assignee  for  his  own  protec- 
"tion  if  the  principal  debtor  is  insolvent^  the  rule  not  applying,  of  course,  if 
^be  thing  transferred  is  commercial  paper  and  the  assignee  becomes  the 
Ixma  fide  holder  thereof  for  value:  Armatrong  v.  Warner,  49  Ohio  St.  876. 
For  other  cases  illustrating  the  surety's  equitable  right  to  indemnity  and 
to  enforoe  it  by  way  of  setofii;  aee  Mack  r.  KU$ell,  20  Abb.  N.  0.  293;  Mer- 
lin T.  Auatin^  68  Conn.  22;  Coffin  r,  McLean,  80  N.  Y.  66a     A  nirety, 
nantil  he  pays  the  money  for  his  principal,  has  no  available  demand  against 
2iim  which  amounts  either  to  a  setoff  or  an  equitable  discount.     Henoe, 
the  insolvency  of  the  principal  at  the  time  he  assigns  a  note  held  by  him 
upon  the  surety  does  not  entitle  the  latter  to  an  equity  against  the  note  in 
the  hands  of  the  assignee,  he  not  having  paid  the  debt  for  which  he  was 
mirety  until  after  he  had  had  notice  of  the  assignment.    The  mere  fact  thai 
he  was  the  snrety  of  the  assignor  on  another  note,  who  was  insolvent  at  the 
time  the  note  ined  on  was  assigned  to  the  plainti£(  and  also  at  the  periods 
when  both  notes  were  executed,  would  not  entitle  the  defendant  to  a  set- 
off, nor  constitute  an  equitable  defense  to  an  action  on  his  note  either  in 
the  name  of  the  assignor  or  assignee:   Walker  r.  McKay,  2  Met.  (Ky.)  294. 
In  a  suit  by  an  assignee  for  the  benefit  of  oreditora  for  a  sum  due  the  assignor, 
the  defendant  cannot  set  off  payments  made  by  him,  after  the  assignment^ 
as  surety  for  the  assignor,  although  such  payments  were  made  on  debts 
past  due  when  the  assignment  was  executed:   Walker  ▼.  McKay^  2  Melb 
(Ky.)  2M;  Huae  v.  Amee,  104  Mo.  91;  Nettki  ▼.  Huggin*,  8  Rich.  278. 

Paomissobt  Nona. — According  to  the  principles  governing  the  law  of 
equitable  setoff,  the  courts  after  insolvency  have,  in  some  oases,  allowed 
A  setoff  either  in  favor  of  or  against  the  holders  of  promissory  notes: 
Cofyer  V.  Craig,  11  B.  Mon.  73;  Blackaby  v.  Sarlen,  9  B.  Mon.  120;  Appeal 
^  Farmers*  etc  Bank,  48  Pa.  St.  67;  Maae  y.  Gcodman,  2  Hilt.  275;  Mar* 
an  V.  PUUbury,  23  Minn.  176;  Morrow  v.  Brighi,  20  Mo.  298;  and  in  other 
cases  have  refused  it:  Siryker  ▼•  Beekman,  8  N.  J.  I*  209;  Spaulding  ▼• 
Baehu,  122  Mass.  653;  23  Am.  Bep.  391;  Fidelity  etc  Co,  v.  Haines,  78 
lid.  464.  Thus,  the  insolvency  of  an  assignor  at  the  date  of  the  transfer 
of  A  note  is  good  ground  in  equity  to  authorise  a  setoff  by  the  obligor  of 
notes  due  to  him  by  the  assigor  nat  ths  date  of  the  assignment  acquired  by 
purchase:  Colyer  v.  Oraig,  11  B.  Mon.  73w  In  an  action  upon  a  joint 
note  against  two  or  more  defendants  the  separate  demand  of  one  of  them 
against  the  plaintiff  may  be  set  off  against  plaintiff*s  demand:  Blaekaby 
T.  Sarten,  9  B.  Mon.  120.  A  negotiable  promissory  note  purchased  for  a 
valuable  consideration,  without  notice  that  an  action  has  been  commenced 
on  a  debt  due  from  the  purchaser  to  the  maker,  and  before  the  first 
publication  of  notice  of  the  issuing  of  a  warrant  in  insolvency  against  the 
maker,  may  be  set  off  in  sach  action  when  proseonted  by  the  maker's  as* 
signee  in  insolvent^,  even  though  not  yet  payable:  Aldrieh  v.  Campbelt,  4 
Oray,  284. 

But  a  note  not  due  upon  the  maker's  insolven<qr  cannot  be  set  off  against 
his  debt:  Khuey  v.  Ring,  88  Wis.  636;  MarUn  v.  KummuUer,  37  N.  T. 
896;  Lockwood  v.  Beckwit/i,  6  Mich.  168;  72  Am.  Dea  69;  Keep  v.  Lord,  2 
Duer,  78;  Bicke  v.  MeOrorty,  2  Dner,  296i  Chance  y.  Isaacs,  2  Edw.  Ch.  348. 
So  with  one  purchased  after  an  assignment  for  the  benefit  of  oreditorss 
Johnson  v.  Bloodgood,  I  Johns.  Cas.  61}  1  Am.  Decu  93.    If  notes  are  pledged 
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by  a  debtor  to  hia  creditor,  m  collateral  security  for  a  apeoific  debt^  the 
creditor,  in  an  action  against  him  for  the  conversion  of  the  securities,  oaa* 
not  set  off  hia  general  demand  against  the  plain ti£^  who  is  an  assignee  lor 
Ihe  benefit  of  creditors:  Lane  ▼•  Bailejf,  47  Barb.  395. 

PasoHAaut  AT  Void  SHUtur's  Sali.— If  the  pnrohaser  at  a  sheriff'a  sale 
nnder  a  void  execution  is  saed  for  trespass  by  the  defendant  in  the  exeea* 
tion,  who  is  insolvent,  he  may  set  off  the  purchaae  money  paid  by  him 
against  any  judgment  for  damages  on  aooonnt  of  the  trespass,  not,  however, 
with  the  effect  of  suspending  the  trial  of  a  legal  issue.  The  court  should 
order  the  equitable  issue  to  be  transferred  to  the  equity  docket,  leaving  the 
elaim  for  damai^es  to  be  tried  by  a  jury  in  the  ordinary  action,  and  ana- 
pending  any  judgment  which  may  be  obtained  therefor  until  the  determi* 
nation  of  the  equitable  issue:  Oeogkegan  ▼.  Ditto,  2  Met  (Ky.)  433;  74  Am. 
Deo.  413. 

Railroad  Oompanhs. — ^The  appointment  of  reoeivera  for  a  railroad  ays- 
tem,  and  their  taking  possession  of  a  leased  line^  does  not  of  itself  work  an 
assignment  or  adoption  of  the  lease  so  as  to  make  the  receivers  liable  for  the 
atipulated  rentaL  The  reoeivera  of  a  railroad  system  cannot  set  off  as  against 
a  claim  for  rentals  accruing  to  a  leased  line  during  the  receivership^  any 
oroes-demanda  alleged  to  have  aoomed  to  the  lessee  prior  to  the  reoeiver> 
ship,  as  the  two  claims  arose  in  different  rights.  In  suoh  a  ease  it  is 
immaterial  that  the  lessor  is  insolvent  when  the  lease  provides  for  an  nrhi* 
tration  of  the  matters  claimed  as  a  seto£(  and  expressly  dedares  that  the 
pendency  of  such  arbitration  ahall  not  interfere  with  the  operation  of  the 
leaae,  and  that  all  paymenta  and  transactions  under  the  lease  shall  coatinne 
exactly  as  if  no  controversy  had  arisen:  Farmer$*  Loan  etc  Oo.  v.  Norikem 
Pae,  B,  B.  Co.,  68  Fed.  Rep.  257.  If  a  railroad  company  assigns  an  ao> 
count  due  to  it  to  one  of  ita  creditors,  who  sues  the  original  debtor  in  the 
name  of  the  company  and  obtains  judgment,  and  pending  such  suit  the 
original  debtor  pays  for  the  company  a  large  debt,  as  ita  surety,  which 
debt  existed  previous  to  the  assignment,  and  the  company  at  the  time  of 
the  aaaignment  ia  insolvent^  the  original  debtor  can  set  ofl^  in  equity,  the 
money  paid  for  the  company  against  the  judgment  obtained  by  the  assignee 
of  the  account:  Tuaeumbia  etc,  R.  R,  Oo.  v.  Rhodes,  8  Ala.  206.  The  com- 
pany also  has  a  right  of  setoff  under  the  following  oircuoistances:  The 
eonductor  of  a  freight  train  permitted  a  certain  person,  in  violation  of  a 
rale  of  the  company,  to  ride  on  the  trafai.  Both  the  licensee  and  the  oon* 
dnctor  sustained  injuries  from  an  acdident  chargeable  to  the  negligenoe  of 
the  company.  The  conductor  recovered  a  judgment  against  the  company  in 
a  Tennessee  court  for  eight  thousand  dollars.  At  this  time  a  suit  brought 
by  such  licenaee  against  the  company  was  pending  in  a  Missisrippi  ooort 
for  the  recovery  of  five  thousand  dollars.  The  company  tendered  three 
thousand  dollars  to  the  conductor,  and  asked  that  he  be  enjoined  from  en« 
forcing  the  collection  of  the  rest,  so  that,  in  ease  the  lioensee*s  suit  should 
go  against  the  company,  it  might  charge  the  oonduotor  with  the  amonat 
recovered  by  the  licensee.  The  conductor  being  insolvent^  it  waa  held  thaft 
the  company  was  entitled  to  the  relief  sought:  RaUroad  v.  Orasr,  87  Tenn. 
698. 

SAViifoa  Bakki. — A  depositor  in  an  insolvent  savings  bank,  who  ia  niaa 
A  debtor  to  it  for  money  borrowed,  is  not  entitled  to  set  off  his  debt  against 
the  amoant  of  his  deposit  at  the  time  when  the  decree  of  insolvency  ia 
made.  The  ordinary  rules  of  setoff  between  debtor  and  creditor  do  not 
apply  to  the  oaaew    The  bank  is  an  agent  for  the  depositors,  reoeiving 
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loaning  their  money,  and  its  lowes  are  iheir  loeses,  and  are  to  be  borne  bj 
'fehem  equally,  aooording  to  their  iatereet:  Sioektonr.  Meehaniet*  etc  8cm,  Bank^ 
M2  N.  J.  Bq.  163;  Hanmm  y.  WiUiama,  34  N.  J.  Bq.  2S6;  88  Am.  Rep.  878| 
Oabom  r,  Byrne,  43  Oonn.  105;  21  Am.  Rep.  641.  In  an  aotion  by  inch  a 
liank  againet  two  peraons,  upon  a  joint  and  eereral  promissory  note,  the 
clefendants  cannot  set  off  the  amounts  severally  dne  them  from  the  banks 
JSamatahU  8av,  Bank  t.  Snow,  128  Mass.  612.  If,  howerer,  a  person  in* 
debted  to  a  savings  bank  as  a  borrower  deposits  an  amount  less  than  ihm 
debt,  intending  to  nse  the  money  so  deposited  for  a  payment  npon  the  debt^ 
he  will  be  allowed  to  set  off  the  amount  deposited  against  the  debt:  Oebom 
▼.  Byme,  43  Conn.  155;  21  Am.  Rep.  641. 

Tbcsts,  xra— The  trustee  of  an  insolvent  debtor  stands,  in  regard  to 
eross'demandsy  in  the  same  position  as  the  debtor  himself;  and,  therefore^ 
in  a  suit  by  such  trustee  to  reooTer  from  administrators  with  the  will  aa^ 
nexed  a  legacy  given  to  the  insoWent's  wife,  payments  made  by  the  defend* 
ants  for  the  insolvent  are  available  as  an  equitable  defense:  Kratue  v.  BeUd, 
8  Rawle,  199;  23  Am.  Dea  113.  A  married  woman  who  mortgages  her 
separate  estate  for  the  debt  of  her  husband  acquires  the  rights  and  privi* 
leges  of  a  surety;  and,  wherever  the  principal  may  daim  a  right  of  setoff 
in  a  oonrt  of  equity,  the  surety  is  entitled  to  the  same  benefit  Heace,  if  a 
husband  and  wife  unite  in  executing  a  trust  deed  upon  his  property,  and  ate 
upon  her  separate  estate,  to  secure  the  promissory  note  of  the  husband  is 
a  trust  company  which  afterward  becomes  insolvent,  having  in  its  hands 
at  the  time  of  its  failure  a  cash  depoeit  of  the  wife,  the  claim  of  the  wife, 
after  the  death  of  the  husband,  may  be  set  off  against  that  of  the  trust  com* 
pany,  and  the  latter  is  entitled  only  to  the  difference  between  the  two 
amounts:  Darby  v.  Freedman*s  etc  Co.,  3  MacAr.  849.  So,  if  the  trustee  of 
an  insolvent  debtor,  under  a  deed  of  trust  which  leaves  out  cerfcain  credit- 
OTH,  buys  property  at  his  own  trust  sale  at  less  than  its  value,  but  withouft 
any  actual  fraud,  such  trustee,  in  a  suit  by  the  nnaecured  creditors  to  oom* 
pel  a  resale  of  the  property  for  their  benefit,  is  entitled  to  have  bona  fids 
debts  due  him  from  the  tmstor  satisfied  out  of  the  increased  price  obtained 
bj  a  resale  of  the  property  before  the  unsscnred  creditors  can  come  in:  BUioti 
T.  Pool,  6  Jones  Eq.  42.  A  deed  of  trust  for  the  benefit  of  creditors  vests 
the  title  of  personalty  in  the  trustee  when  the  deed  is  recorded  and  the  bond 
properly  filed.  Bence,  a  note  given  for  the  purchase  price  of  chatteb  is  noi 
a  good  setoff  against  a  demand  by  the  maker*s  trustee  for  the  benefit  oC 
creditors  upon  the  seller  for  damages  for  wrongfully  replevying  the  chattels 
after  they  have  passed  into  the  trustee's  possession:  FideSUy  He.  Oo,  r» 
JJaknee,  78  Md.  454.  So^  if  a  corporation  puts  money  in  the  hands  of  its 
general  agent  as  trustee  for  safe-keeping  and  disbursement  in  the  business,  and 
afterward  makes  a  general  assignment  for  the  benefit  of  creditors,  he  can* 
not  offiset  a  debt  dne  him  from  the  corporation:  Firet  Nat.  Bank  v.  Barnum 
etc.  Iron  Works,  58  Mich.  124;  55  Am.  Rep.  660.  A  demand  by  the  United 
States  for  the  proceeds  of  Indian  trust  bonds,  unlawfully  converted  to  their 
own  use  by  persons  who  illegally  procured  and  sold  them,  and  afterward  bs* 
oome  wholly  insolvent,  is  a  demand  arising  npon  an  implied  contract,  or  ens 
which  may  be  so  treated  by  a  waiver  of  the  alleged  fraud  in  the  conversion 
of  the  bonds,  and  is  therefore  a  proper  subject  of  setoff  by  the  United 
States  to  a  demand  made  by  the  general  assignees  in  insolvency  of  the  par* 
ties  who  converted  the  bonds  to  their  own  use  for  the  price  of  certain  prop- 
orty  formerly  belonging  to  the  insolvents,  and  by  their  said  general  assignos 
•old  to  the  United  States:  AUen  v.  United  Statee^  17  WalL  207. 
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MummtAh  OoBVORATiovft— STBins  aitd  StDBWAixs.— It  ii  tiM  poaitivt 
duty  of  a  nmoioipal  oorporatton  having  ezeloiire  oootrol  of  iti  alrooti 
aad  ddawalki,  and  haTing  tha  maans  within  its  power,  to  kaep  ihmm 
in  raaaonably  safe  oonditioo. 

MVHIOIPAL    CORPOIUTIONS  —  LlABIUTT  lOB  IkJUBIBB  VvM  TO  DKHtTifB 

SiDBWALKs.— A  monioipal  corporation  ii  liable  for  an  injury  caoaed 
by  an  unsafe  lidewalk,  the  condition  of  which  ia  doe  to  the  plan  adopted 
for  ita  oonstmction,  where  the  dty  oonld  hav*  remedied  the  defeo^  bol 
did  not  do 


M*  R.  Everett  and  H.  S.  Oip$on,  for  the  appellant 
John  Moonan  and  F*  B.  Andreum^  for  the  respondent 

^^^  QiLFiLLAN,  C.  J.  The  defendant,  a  municipal  corpo- 
TRtion,  required  an  owner  of  a  lot  abutting  on  one  of  its 
streets  to  conBtruct  a  plank  walk  along  the  street  bj  the 
«ide  of  his  lot,  and  he  constructed  it  on  a  grade  given  him 
by,  and  under  the  direction  and  with  the  approval  of,  de- 
fendant's street  commissioner.  As  constructed,  the  walk 
made,  at  the  junction  of  this  new  walk  with  the  walk  along 
the  remainder  of  the  block,  a  drop  or  step  seven  or  eight 
inches  in  height.  It  is  apparent  there  was  no  necessity  or 
reason  for  having  thf  drop,  instead  of  gradually  sloping 
the  grade  of  the  new  walk  until  it  came  to  the  grade  of  the 
remainder.  It  is  also  apparent  that  so  sloping  it  would 
have  made  a  safe  wnlk,  and  that  the  drop  made  it  dangerous 
to  one  passing  along  it  in  the  dark.  After  the  walk  bad 
been  in  that  condition  for  about  a  month,  plaintiff,  passing 
mlong  it  in  the  dark,  hit  his  foot  against  the  face  of  the  drop, 
and  fell,  and  was  injured,  and  brings  this  action  to  recover 
for  the  injury.  From  a  judgment  after  verdict  in  his  favor 
the  defendant  appeals. 

Unless  the  defendant  is  exempt  from  liability  on  the 
ground  claimed  by  it  as  hereinafter  stated,  the  existence  of 
the  drop  in  the  sidewalk  to  the  knowledge  of  defendanti 
through  its  street  commissioner,  was  sufficient  to  make  de- 
fendant's negligence  a  question  ^^*  for  the  jnry:  ZViftor  v. 
City  of  8i.  Paul,  86  Minn.  188. 

The  defendant  claims  it  cannot  be  held,  because  the  defect 
in  the  walk  was  in  the  plan  on  which  it  was  constructed; 
that  the  adoption  by  a  municipal  corporation  of  a  plan  for  a 
public  improvement  is  a  legislative  or  discretionary  ftinotiony 
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loaning  their  money,  and  ita  losses  are  iheir  losses,  and  are  to  be  borne  bj 
them  equally,  aooording  to  their  interest:  Sioektonr,  Meehania^  etc  Aw.  Bank^ 
S8  N.  J.  Bq.  163;  Hanmm  ▼.  WOliama,  34  N.  J.  Bq.  2S6;  88  Am.  Rep.  87^ 
Oabarm  t.  Byrne^  43  Oonn.  105;  21  Am.  Rep.  641.  In  an  aotion  by  snch  a 
bank  against  two  persona,  npon  a  joint  and  sereral  promissory  note,  the 
defendants  oannot  set  off  the  amoants  severally  dne  them  from  the  banks 
Banutable  Sav,  Bank  ▼•  Snow,  128  Mass.  612.  If,  howeyer,  a  person  in* 
debted  to  a  savings  bank  as  a  borroirer  deposits  an  amount  less  than  the 
debt»  intending  to  use  the  money  so  deposited  for  a  payment  npon  the  debt^ 
he  will  be  allowed  to  set  off  the  amount  deposited  against  the  debt:  Otbom 
T.  Byme,  43  Conn.  156;  21  Am.  Rep.  641. 

Trusts^  sra— The  trustee  of  an  insolvent  debtor  stands,  in  regard  to 
oross'demands,  in  the  same  position  as  the  debtor  himself;  and,  therefore^ 
in  a  suit  by  such  trustee  to  recover  from  administrators  with  the  will  an^ 
nexed  a  legaoy  given  to  the  insolvent's  wife,  payments  made  by  the  defend* 
ants  for  the  insolvent  are  available  as  an  equitable  defense:  Krauae  v.  BeUd, 
SRawle,  199;  23  Am.  Dec  113.  A  married  woman  who  mortgages  her 
separate  estate  for  the  debt  of  her  husband  acquires  the  rights  and  privi* 
leges  of  a  surety;  and,  wherever  the  principal  may  claim  a  right  of  setoff 
in  a  court  of  equity,  the  surety  is  entitled  to  the  same  benefit  Hence,  if  a 
hnsband  and  wife  unite  in  executing  a  trust  deed  upon  his  property,  and  ate 
npon  ber  separate  estate,  to  secure  the  promissory  note  of  the  husband  to 
a  trust  company  which  afterward  becomes  insolvent,  having  in  its  hands 
at  the  time  of  its  failure  a  cash  deposit  of  the  wife,  the  claim  of  the  wife, 
after  the  death  of  the  husband,  may  be  set  off  against  that  of  the  trust  com* 
pany,  and  the  latter  is  entitled  only  to  the  difference  between  the  two 
amounts:  Darbif  v.  Freedman's  ete.  Co.,  3  MacAr.  849.  So,  if  the  trustee  of 
an  insolvent  debtor,  under  a  deed  of  trust  which  leaves  out  certain  credit* 
on,  buys  property  at  his  own  trust  sale  at  less  than  its  value,  but  without 
any  actual  fraud,  such  trustee,  in  a  suit  by  the  unsecured  creditors  to  com* 
pel  a  resale  of  the  property  for  their  benefit,  is  entitled  to  have  bona  fide 
debts  due  him  from  the  trustor  satisfied  out  of  the  increased  price  obtained 
by  a  resale  of  the  property  before  the  unsecured  creditors  can  come  in:  BUioU 
V.  Pool,  6  Jones  Eq.  42.  A  deed  of  trust  for  the  benefit  of  creditors  vests 
the  title  of  personalty  in  the  trustee  when  the  deed  is  recorded  and  the  bond 
properly  filed.  Benoe,  a  note  given  for  the  purchase  price  of  chatteb  is  noi 
a  good  setoff  against  a  demand  by  the  maker's  trustee  for  the  benefit  oC 
creditors  upon  the  seller  for  damages  for  wrongfully  replevying  the  chattels 
after  they  have  passed  into  the  trustee's  possession:  FideUty  etc  Oo.  ▼. 
llaine»,  78  Md.  454.  So^  if  a  corporation  puts  money  in  the  hands  of  its 
general  agent  as  trustee  for  safe-keeping  and  disbursement  in  the  business,  and 
afterward  makes  a  general  assignment  for  the  benefit  of  creditors,  he  can* 
not  oSaet  a  debt  dne  him  from  the  corporation:  Fira$  Nat.  Bank  v.  Bamum 
fte.  Iron  Work$,  58  Mich.  124;  55  Am.  Rep.  660.  A  demand  by  the  United 
States  for  the  proceeds  of  Indian  trust  bonds,  unlawfully  converted  to  their 
own  use  by  persons  who  illegally  procured  and  sold  them,  and  afterward  be* 
come  wholly  insolvent,  is  a  demand  arising  upon  an  implied  contract,  or  one 
which  may  be  so  treated  by  a  waiver  of  the  alleged  fraud  in  the  conversioa 
of  the  bonds,  and  is  therefore  a  proper  subject  of  setoff  by  the  United 
States  to  a  demand  made  by  the  general  assignees  in  insolvency  of  the  par* 
ties  who  converted  the  bonds  to  their  own  use  for  the  price  of  certain  prop- 
erty formerly  belonging  to  the  insolvents,  and  by  their  said  general  assignee 
■old  to  the  United  States:  AUen  v.  Umtsd  SUxIm.  17  WalL  207. 
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this  duty  Dillon  on  Municipal  Corporations,  fourth  edition, 
lection  1023  a,  says:  '*  Which  duty  is  not  legislative  or  judi- 
cial, but  rather,  in  its  nature,  ministerial."  It  is  therefore  not 
left  to  the  corporation's  legislative  body  to  determine  when 
or  to  what  extent  the  duty  shall  be  performed,  nor  to  deter- 
mine it  has  been  performed;  for,  if  it  were,  it  would  be  a  dis- 
cretionary, not  a  positive,  duty. 

That  the  safe  condition  of  streets  concerns  the  safety  of 
life  and  lirab,  and  not  only  convenience  or  property,  is  a  rea- 
son for  imposing  a  duty  in  respect  to  it  greater  than  is  im- 
posed with  respect  to  other  matters  of  public  improvement. 

No  question  is  made,  nor  can  there  be,  on  the  decisions 
that,  if  a  dangerous  defect  is  due  to  wear,  decay,  accident,  or 
the  act  of  a  third  person,  the  corporation,  upon  notice  of  it| 
must  seasonably  repair  it.  In  this  case,  if  the  property  owner 
had,  without  authority,  constructed  the  sidewalk  with  the 
dangerous  defect,  it  would  have  been  the  duty  of  the  corpo- 
ration to  seasonably  remedy  it.  The  corporation  might  adopt 
or  ratify  the  plan  on  which  the  owner  constructed  the  walk; 
but  to  hold  that  by  so  adopting  or  ratifying  it  it  could  avoid 
the  duty  to  remedy  the  defect  would  enable  it  to  determine 
whether  it  would  perform  the  duty  imposed  on  it  or  not,  and 
it  would  cease  to  be  a  duty. 

And  if  the  corporation  is  not  liable  in  case  of  a  dangerous 
defect  in  a  streei  or  sidewalk,  because  the  defect  is  in  the 
plan  previously  adopted  for  its  construction,  then,  although 
it  is  its  duty  to  keep  the  streets  in  safe  condition  as  against 
natural  causes  or  the  acts  of  third  persons,  it  is  not  its  doty 
to  keep  them  in  such  condition  as  against  its  own  acts.  And 
whether  it  is  its  duty  or  not  will  depend  on  whether  it  is 
responsible  for  the  unsafe  condition;  and  if  it  may,  without 
liability,  determine  in  advance,  in  adopting  a  plan  for  con- 
struction, that  a  certain  condition  of  the  ^^^  street  or  walk 
will  be  safe  enough,  we  do  not  see  upon  what  principle  it  is 
to  be  liable  if,  after  the  condition  exists,  froin  whatever  cause, 
it  determines  the  street  or  walk  to  be  safe  enough,  and  to 
need  no  repair. 

We  have  not  used  the  term  **  positive  duty"  in  the  sense 
that  the  corporation  insures  the  safe  condition  of  its  streets, 
or  that  it  is  bound  to  maintain  them  in  that  condition  with- 
out reference  to  the  difficulties  in  the  way  of  doing  so.  Tliere 
may  be  defects  that  are  practically  irremediable.  The  topog- 
raphy of  the  ground  may  be  such  as  to  render  it  practically 
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imposeible  to  have  the  streets  entirely  safe.  In  that  pase  the 
people  must  accept  such  as  with  reasonable  efforts  oan  be 
provided.  The  law  does  not  require  of  the  corporation  un- 
reasonable things,  but  only  that  it  shall  employ,  in  perform- 
ing its  duty  as  to  streets,  the  diligence,  care,  and  skill  that 
an  ordinarily  prudent  person  having  a  similar  duty  to  perform 
would  employ.  If  it  do  so,  there  is  no  unreasonable  neglect 
i3o  far  as  concerns  the  safe  condition  of  a  street  or  sidewalk, 
the  same  requirement  applies  to  adopting  a  plan  either  for 
its  construction  or  repair.  Of  course  the  corporation  would 
not  be  liable  merely  because,  in  the  opinion  of  a  jury,  a  safer 
or  better  plan  might  have  been  adopted.  To  illustrate:  we 
may  suppose  a  not  uncommon  case,  where,  owing  to  the  char- 
acter of  the  surface,  a  sidewalk  must  be  constructed  on  one 
of  two  plans,  each  leaving  it  more  or  less  unsafe — one  requir- 
ing a  slope  so  steep  as  to  be  unsafe;  the  other,  steps  that  will 
tnake  it  unsafe.  The  corporation  would  not  be  liable  for  the 
dangers  in  the  plan  adopted  merely  because,  in  the  opinion 
of  a  jury,  the  other  would  have  been  safer.  To  make  the 
corporation  liable,  the  plan  adopted  would  have  to  be  so 
much  and  so  obviously  more  unsafe  than  the  other  as  to 
show  a  neglect  to  employ  the  diligence,  judgment,  and  skill 
in  determining  the  plan  which  ordinary  care  would  require. 

We  are  cited  to  some  decisions  in  Michigan,  New  York,  and 
Pennsylvania  to  the  effect  that  a  corporation  is  not  liable  for 
the  consequences  of  a  dangerous  defect  in  a  street  or  walk 
<iue  to  the  plan  adopted  for  its  construction,  because  it  is 
only  an  error  of  judgment  in  a  matter  resting  wholly  in  the 
judgment  or  discretion  of  the  corporation.  Those  deci- 
sions are  irreconcilable  in  principle  with  other  decisions  of 
the  same  courts,  and  inconsistent  '*'  with  the  proposition 
that  keeping  streets  in  reasonably  safe  condition  is  a  matter 
of  positive  duty,  and  not  of  discretion. 

We  are  therefore  of  opinion  that  the  mere  fact  that  an 
unsafe  condition  of  a  street  is  due  to  a  defect  in  the  plan  for 
its  construction  will  not  shield  the  corporation  from  liability 
for  injuries  caused  by  such  unsafe  condition.  There  it  no 
merit  in  any  of  the  other  points  made  by  appellant. 

Judgment  affirmed. 

Canty,  J.  I  agree  with  the  result  in  this  case  and  with  tbo 
foregoing  opinion,  except  that  it  seems  to  me  it  does  not 
•ufficiently  limit  the  right  of  the  courts  to  impeach  or  review 
the  legislative  judgnjent  in  adopting  the  plan  of  improvo- 
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xnent  i^en  the  alleged  defect  appears  to  be  a  part  of  th» 
plan,  it  should  be  presumed  to  be  of  legislative,  not  of  minis* 
terial,  origin,  until  the  contrary  is  proved.  The  courts  can* 
not  review  the  legislative  judgment  at  all.  They  can  impeach 
it  only  when  it  is  not  legislative  judgment  in  fact.  Unless  it 
appears  that  the  alleged  defect  is  of  ministerial  origin,  it 
must  appear  that  there  is  such  gross  mistake  in  the  adop-^ 
tion  of  the  plan  as  would  imply  a  failure  to  exercise  the  leg* 
islative  judgment.  If  two  reasonable  minds  might  have 
adopted  different  plans,  the  legislative  judgment  cannot  be 
impeached  for  having  adopted  either  one  of  these  plans. 


MmiiGiFAXi  LiABiUTT  lOR  DsFBOTivi  SiDiwALKS.— A  oity  maf  t  keep  it* 
■idewalki  in  good  repair,  and  if  a  person  is  injored,  without  fault  on  hie 
par t^  by  its  failure  so  to  do,  the  oity  will  be  liable:  Note  to  MeOhure  v.  CUi^ 
qf  Sparky  86  Am.  8t.  Rep.  927;  monographio  note  to  Ooddard  ▼•  /nAoM- 
tatUa  qf  Barpswell,  80  Am.  St  Rep.  385,  on  the  liability  of  eities  for  the 
negligence  and  other  misconduct  of  their  officers  and  agents.  It  should 
also  be  held  liable  if  the  plan  adopted  for  the  construction  of  the  sidewalk 
was  so  manifestly  dangerous  that  a  court,  upon  the  facts,  can  say  as  a  mat- 
ter of  law  that  it  was  dangerous  and  unsafe,  thoufl^  it  is  sometimes  said 
that  while  liability  may  exist  for  negligenoe  in  the^Bzecution  of  a  plan,  it 
eannot  arise  from  a  defect  in  the  plan  itself:  See  mouographie  note  to  Oodi^ 
dard  ▼•  InkabitanU  qf  Harptwellf  30  Am.  St.  Bep.  387»  388, 


Thoen  v.  Roohb. 

[67  MINKISOTA,  186l] 

BviDiNOB  OF  CoMHOir  Reputi  as  to  a  Boundart  established  under  th» 
United  States  system  of  surveys  is  competent  where  the  monuments  set 
in  making  those  surveys  have  disappeared. 

Action  to  recover  possession  of  a  strip  of  ground.  The 
defendant  Roche  and  his  brother  each  owned  a  quarter  see- 
tion  of  land.  The  line  between  the  two  quarter  sections  was 
surveyed  in  1876,  and  a  highway  laid  on  the  line  as  then 
located.  One  of  the  brothers  afterward  sold  his  land  to  the 
plaintiff  who  had  the  land  resurveyed  in  1890.  The  original 
survey  was  found  to  be  inaccurate,  but  the  government  quar* 
ter  stake  could  not  be  located,  and  the  plaintiff's  surveyor 
divided  the  half  section  equally  between  the  two  parties. 
This  gave  plaintiff  the  strip  of  land  in  controversy.  There 
was  a  yerdict  for  the  defendant,  and  plaintiff,  Thoen,  ap» 
pealed  from  an  order  denying  bis  motion  for  a  new  triaL 
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Taylor^  Calhoun  &  Rhodes^  for  the  appellanti 
O.  W.  StevKLfi^  for  the  respondent. 

^^  GiLFiLLAN,  C.  J.  Ejectment.  The  matter  at  Isene  is 
the  location  of  the  boundary  line  between  the  northeast 
quarter,  owned  by  plaintiff,  and  the  southeast  quarter,  owned 
by  defendant,  of  section  81,  this  depending  on  the  proper 
location  of  the  quarter  section  post  on  the  east  side  of  the 
section  established  by  the  United  States  survey.  As  is  fre- 
quently the  case,  that  post  has  disappeared.  It  appears  that, 
some  sixteen  years  before  the  trial,  one  Garrison,  a  surveyor, 
made  a  survey  of  the  east  and  west  line  between  the  north 
and  south  half  sections,  and,  as  he  supposed,  found  where  the 
quarter  post  of  the  United  States  survey  had  been,  and  set  a 
stake  there;  also,  that  a  public  highway  running  through 
the  town  east  and  west  was  on  or  near  the  line  between  the 
north  and  south  halves  of  the  section. 

The  court  below  permitted,  against  objection,  a  witness 
who  was  with  Garrison  at  the  survey  to  answer  the  question, 
"Did  you  find,  when  you  were  making  that  survey  with 
Mr.  Garrison,  the  quarter  post  on  the  east  side  of  section 
31?"  The  answer  to  such  a  question  was  proper  to  go  to 
the  jury,  for,  whatever  it  might  be  worth,  its  value  was  to  be 
tested  by  further  examination  as  to  details.  Such  posts  are 
set  with  a  view  to  their  being  found  and  recognized  on  future 
surveys,  and  the  parties  making  such  surveys  may  testify 
directly  that  they  found  them. 

The  court  also  admitted,  against  objection,  evidence  of  com- 
mon repute  in  the  neighborhood  that  the  stake  set  by  Garri- 
son located  correctly  the  quarter  section  post,  and  also  of 
common  repute  that  the  location  of  the  quarter  post  was 
right  in  the  center  of  the  highway.  The  questions  as  put  to 
the  witnesses  were  general  as  to  time,  and  included  the  time 
down  to  the  trial.  The  general  objection  "*  that  it  was 
incompetent  did  not  point  out  with  sufficient  definiteness  the. 
objection  that  the  questions  included  time  after  action  brought 
Had  the  attention  of  the  court  and  opposite  counsel  been  called 
to  that  objection,  it  might  have  been  avoided  by  a  slight 
ehange  in  the  form  of  the  questions.  Where  such  is  the  case, 
ihe  specific  objection  must  be  made. 

There  is  considerable  difference  between  the  English  and 
many  American  authorities  in  the  application  of  the  rule 
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which  admits  evidence  of  common  repute  on  the  qnestion  of 
boundaries.  The  English  decisions  confine  it  to  casee  of 
boundaries  that  are  matters  of  public  or  common  interest, 
such  as  boundaries  of  counties,  towns,  parishes,  or  manors. 
Many  American  decisions  go  beyond  this,  some  going  so  far 
as  to  apply  the  rule  to  cases  of  purely  private  boundaries, 
where  no  one  has  any  interest  in  the  question  but  the  two 
owners  of  adjoining  estates.  Some  of  those  are  without  the 
support  of  the  reason  for  the  rule.  The  rule  rests  on  neces- 
sity, better  evidence  of  the  boundary  having  ceased  to  exist, 
and  is  justified  on  the  theory  that  where  many  persons, 
members  of  a  community  more  or  less  extensive,  are  inter- 
ested  in  a  common  boundary,  they  will  know  where  it  is,  and 
their  common  assent  will  prove  what  they  know. 

Boundaries  and  monuments  for  boundaries  under  the 
United  States  system  of  surveys  come  within  the  reason  for 
the  rule,  and  within  its  application,  even  under  the  English 
decisions.  In  the  first  place,  the  establishment  of  such 
boundaries  is  a  public  act,  and  not  merely  a  private  act  or 
agreement  between  two  owners  of  contiguous  estates.  In  the 
second  place,  it  may,  and  usually  does,  come  to  affect  the 
interest  of  many  persons.  Thus,  the  location  of  the  quarter 
section  post  affects  a  boundary  of  eight  quarter  sections  and 
thirty-two  quarter  quarter  sections.  And,  in  the  third  place, 
highways  are  frequently  laid  out  and  school  districts  may 
be  established  with  reference  to  such  boundary  lines.  We 
are  therefore  of  opinion  the  evidence  was  competent. 

The  evidence  as  to  an  agreement  between  the  plaintiff's 
predecessor  in  title  and  the  defendant  locating  the  line  be- 
tween them,  and  of  acquiescence  in,  and  building  fences  with 
reference  to,  the  line  so  located,  was  not  very  full,  but  there 
was  enough  to  authorize  the  jury  in  finding  an  agreement 
that  would  be  binding  within  ^^^  the  rule,  as  stated  in 
Beardsley  v.  Crane^  62  Minn.  537. 

Order  affirmed.  ' 

Buck,  J.,  absent|  sick,  took  no  part 


8navKT8— EviDiRCB  OF  CoMHOR  Reputk.  ^When  the  moniimenta  of  s 
rarvey  have  disappeared  ancieut  reputation  is  admissible  to  prove  the  boon* 
daries:  CU^  of  Racine  ▼.  Bmer$on,  S5  Wis.  80;  39  Am.  St.  Rep.  819,  and 
note.  After  twenty-ooe  years,  the  lines  of  asorveyare  conclnsiFe  as  stated 
therein,  and  it  is  immaterial  whether  the  marks  mentioned  in  the  snrrey 
•an  be  fosnd  on  the  land  or  not:  See  monographio  not«  to  Johuon  ▼.  Arck^ 
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bald,  22  Am.  St.  Bep.  35,  on  muweju.  A  new  larrey  will  Bol  pnTall  n  to 
the  location  of  quarter  seotion  ooman  over  the  direct  testimony  of  witneuM 
who  saw  the  corners  as  located  by  the  original  sorreys  ilZfli  t.  Pemnif^  74 
Iowa»  172;  7  Am.  St.  Rep.  474 


Dennis  v.  Jackson. 

[97  MINNXSCTA,  286.] 
JfBQOTIABI.1  iNSTRITMllfTS— BnSOT    09  BlANK  iNDOIUnMUrr  BXfORI  Dl- 

itiTXRT. — The  legal  effect  of  a  blank  iudorsemeut  written  on  the  back  of 
a  promissory  note,  before  delivery  by  one  not  a  party  to  the  note,  is  to 
make  him  an  absolute  maker  or  promisor.  He  is  an  absolute  surety  on 
the  note,  and  not  a  oonditional  one. 
Nbootiabli  Instbumbnts— Ikdobsbmsmt  cannot  bi  Vabixd  bt  Parol 
EviDBNOB. — The  legal  effect  of  a  blank  indorsement  written  on  a  prom* 
inory  note,  before  delivery,  by  one  not  a  party  to  the  note,  for  the  pur* 
pooe  of  giving  it  credit,  cannot  be  varied  by  proof  of  a  parol  agreement, 
made  at  the  same  time,  that  he  was  to  be  charged  as  indorser,  and  not 
as  maker,  though  he  was  indorser  of  a  prior  note  for  whioh  the  other 
substituted. 


Action  by  Dennis  against  Jackson  and  Dunsmoor  on  a 
promissory  note.  Dunsmoor  alone  answered,  alleging  that  it 
was  agreed  between  him  and  Humphrey  when  he  wrote  his 
name  on  the  back  of  the  note  that  he  should  be  regarded 
and  treated,  not  as  maker,  bat  as  indorser;  that  the  note  was 
given  in  renewal  of  one  on  which  he  was  indorser,  and  the 
agreement  was  that  he  should  remain  on  the  new  note  in  the 
same  situation  he  was  in  upon  the  old  note;  that  when  the  new 
note  fell  due  it  was  not  protested  for  nonpayment  or  notice 
given  him,  and  that  for  this  reason  he  was  discharged. 

O.  A.  Bueknam^  for  the  appellant. 

Savage  and  Purdy^  for  the  respondent 

^^'^  Canty,  J.  This  is  an  action  brought  on  a  promissory 
note  made  by  the  defendant  Jackson  to  one  Humphrey,  and 
on  the  back  of  which  it  is  alleged  the  defendant  Duns- 
moor wrote  his  name,  before  delivery  to  Humphrey,  for  the 
purpose  of  giving  it  credit.  The  complaint  further  alleges 
that  before  maturity  Humphrey  indorsed  and  transferred  the 
note  to  plaintiff. 

The  answer  of  defendant  Dunsmoor  admits  the  making  of 
the  note,  and  that  he  wrote  his  name  on  the  back  of  it  before 
delivery  to  Humphrey,  but  denies  that  it  was  for  the  purpose 
of  giving  it  credit;  and  alleges  as  a  defense  that  this  is  • 
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renewal  of  m  prior  note,  made  hj  a  third  party  to  defendant 
Dunemoor,  which  was  aecared  by  mortgage,  ***  whieh  note 
he  (Dunsmoor)  sold,  indorsed,  and  delivered  to  Hnmphreyt 
and  also  assigned  to  him  the  mortgage;  that  this  note  and 
mortgage  came  due  on  December  20,  1889;  that  prior  to 
that  time,  on  December  2,  1889,  Jackson,  who  had  in  the 
mean  time  become  the  owner  of  the  mortgaged  real  estate, 
made  the  note  in  salt  to  Humphrey,  and  secured  it  by  a  new 
mortgage;  that  before  the  delirery  of  this  note  to  Huinphrej, 
defendant  Dunsmoor  indorsed  it  on  the  back  of  it,  at  the 
request  of  Humphrey  to  make  the  same  indorsement  on  the 
back  of  the  new  note  that  he  had  on  the  old  one;  and  at 
the  time  the  note  was  indorsed  to  plaintiff  he  had  knowledge 
of  this  fact  This  answer,  on  motion  of  plaintiff,  was  ordered 
to  be  stricken  out  as  sham  and  frivolous,  and  from  this  order 
Dunsmoor  appeals. 

We  are  of  the  opinion  that  the  order  appealed  from  should 
be  affirmed.  Appellant  admits  that  he  wrote  his  name  on 
the  back  of  this  note  before  delivery.  The  legal  effect  of  this 
was  to  constitute  him  an  absolute  maker  or  promisor,  and  an 
absolute  surety  on  the  note,  and  not  a  conditional  one.  He 
cannot  vary  the  legal  effect  of  his  written  contract  by  parol 
evidence.  This  applies  to  a  blank  indorsement  on  a  note  as 
well  as  it  does  to  a  contract  written  out  in  full.  A  defendant 
who  signed  his  name  on  the  back  of  a  note  before  delivery 
cannot  show  that  there  was  a  parol  agreement  made  at  the 
same  time  that  he  was  to  be  charged  as  indorser,  and  not  as 
maker:  Peckham  v.  Oilman^  7  Minn.  446.  It  is  always  com- 
petent to  prove  by  parol  the  time  of  delivery  of  a  written 
instrument,  even  though  such  proof  may  change  the  legal 
effect  of  the  instrument.  Thus  it  is  competent  to  prove  that 
a  contract  dated  on  Sunday  was  in  fact  made  and  delivered 
on  a  week  day:  State  v.  Young,  23  Minn.  551;  Schwab  v. 
Rigby,  88  Minn.  895.  The  date  of  delivery  is  not  a  part  of 
the  written  instrument,  but  an  extrinsic  fact.  When  the 
time  of  delivery  is  ascertained  and  the  instrument  so  deliv 
ered  identified,  then  parol  evidence  cannot  go  further  and 
add  oral  words  to  the  written  words  identified.  If,  in  a  case 
like  the  present,  words  are  to  be  added,  the  law  alone  must 
add  them.  The  defendant's  answer  shows  that  his  contract 
as  to  the  second  note  was  different  from  that  as  to  the  first 
note,  and  also  that  he  signed  this  second  note  to  give  it  credit^ 
though  in  form  he  denies  this. 
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*®*  No  point  18  made  as  to  whether  or  not  thii  answer 
sbould  have  been  assailed  by  demurrer  instead  of  a  motion 
to  strike  it  oat,  and  no  point  is  made  as  to  whether  or  not 
ttkis  is  an  appealable  order,  and  we  are  not  to  be  understood 
deciding  either  point.     Order  affirmed. 

Buck,  J.,  absent,  sick,  took  no  part. 


KlOOTIABLI  ImSTEUMBNTS — BlAHK  iNDOBaBMUIT— PaBOL  BvIDBHOS.— 

A.  third  penou  who  indorses  a  note  in  blank  when  executed  and  before 
delivexy  is,  as  to  a  snbseqaent  bona  fide  holder  for  value,  liable  thereon  as  a 
joint  maker:  SaUtbury  ▼.  FirU  Not  Bank,  37  Neb.  872;  40  Am.  St.  Rep. 
•6S7j  but  the  effect  of  such  indorsement  may  be  varied  by  parol,  although 
tlie  general  rule  is  that  a  parol  contract  cannot  be  introduced  in  evidence  to 
olyuige  the  legal  import  of  a  blank  indorsement:  Notes  to  Holme$  v.  FirU 
^aL  Stmk  il  Am.  St.  Rep.  738;  Timnghttrg^.  Nelmm,  88  Am.  St  Rep.  4S8. 
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[67  HnnnnoTA,  2M.] 
MmnoiFiL  Oobporations^Damagibs  foa  Chanob  of  Strkvt  GmAi>B.~If 
a  city,  after  a  railroad  right  of  way  has  been  acquired  over  a  street, 
changes  its  grade,  so  as  to  make  it  cross  over  the  railroad  tracks  on  a 
bridge,  with  approaches,  instead  of  crossing  sach  tracks  on  a  grade 
crossing,  the  railroad  company  is  under  no  obligation  to  pay  damages 
to  the  owners  of  permanent  buildings  abutting  on  such  approaches 
caused  by  such  change  of  grade.  The  statute  creating  liability  for 
moh  damages  imposes  it  on  the  property  benefited  by  such  change  of 
grade. 

MVHICIPAL  CORPORATTOVS— DAMAOn  lOE  ChANGB  OF  StRRKT  OrADI— Ef- 

FRor  OF  Citt'b  AasuMiNO  LiABiLiTT.— While  a  city  may,  by  contract 
with  a  railroad  company  having  a  right  of  way  over  one  of  its  streets, 
assume  all  liability,  as  between  itself  and  the  company,  for  damages 
caused  to  the  owners  of  property  by  changing  the  grade  of  a  street,  this 
will  not  relieve  the  property  benefited  from  the  statutory  liability  for 
•nch  damages,  especially  where  the  company  was  never  liable. 

MuNion*AL  Corporations— Rboonbidbration  of  Votb  Ordrrino  Chanob 
OF  Strbbt  Gradb. — The  provision  of  a  city  charter  giving  the  city 
council  a  rights  after  all  claims  for  damages  caused  by  changing  the 
grade  of  a  street  are  filed,  to  reconsider  the  vote  ordering  such  change, 
is  a  privilege  to  be  exercised  by  the  council,  and  the  owners  of  the 
property  to  be  taxed  to  pay  each  damages  cannot  claim  that  the  spe- 
cial assessment  upon  their  property  is  void  because  the  city  council  had 
put  itself  in  a  position  where  it  had  no  opportunity  to  reconsider  its 
vote  when  the  time  to  file  claims  for  damages  had  expired. 

trATDTBS — Subjbct  OF  AoT  NOT  ExpRRSSBD  IN  Itb  Titlb.— The  title  of  an 
act,  entitled  "An  act  amending  section  2  of  chapter  8  of  the  charter  of 
the  city  of  Minneapolis,"  creating  liability  for  damages  caused  by  a 
change  cf  street  grade^  and  providing  for  a  special  tax  cr  aaseismeat  on 
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fKiptty  iMaellted  to  pty  Um  na%  b  •nfiBoimit^  and  tte  Wir  It  do* 
vnoonstitatioiial  booanM  the  oiibjoet  thereof  ii  not  ozproMod  in  tfei  titl% 

MvwnPAii  Oomro»ATio»» — Oowht utiow  alitt  or  Aof  vbowtdhmq  vm 
SraoiAL  AausBiUHT.— Tho  provieioui  of  an  aot  providing  for  a  opeoinl 
■wewment  oo  the  property  benefited  by  a  obange  of  itreet  grade  are 
Bot  vnoonatitntional  beoaoee  they  do  not  give  the  ownera  of  anoh  prop- 
erty a  right  to  be  heard  at  to  whoehall  be  appointed  aneeiori^  or  a  riglift 
to  appeal  from  enoh  appointments 

MiwioirAL  CoBroBATioir8--lMJinionoH— Spioial  A«iiimi«iiT; — Ownon 
of  property  benefited  by  a  obange  of  etreet  grade,  and  on  whom  it  is 
■ought  to  levy  a  epeoial  tax  or  aasessmeut  to  pay  the  damagee  oaneed 
by  mioh  change,  have  an  adeqaate  remedy  given  by  f  tatnte  to  defend 
ia  the  prooeedinge  to  obtain  the  tax  Judgment,  and  to  have  ench  ]adg» 
aent  reviewed  in  the  eapreme  eonrt,  and  they  eannol^  therefbrob  ra> 
•train  by  lajvnetloa  the  prooeedinga  to  aaieia  avoh  epeoial  tax  far 
benefiti  on  the  ground  of  irregnlaritiee  in  the  aiseetment  prooeodiaga. 

Imjvnctiok  againat  the  city  of  Minneapolis  mod  iti  city 
elerk.    Judgment  for  the  defendants. 

Kitehelf  Cohen  A  SkaWt  for  the  appellanU 

David  F.  Simpson  and  L.  A.  Dunn^  for  the  reepondenta. 

***  Cantt,  J.  This  is  mn  appeal  from  an  order  denying 
plaintiffs'  motion  for  a  new  trial  in  an  action  brought  to 
enjoin  the  city  of  Minneapolia  from  aBsessing  and  collecting 
m  special  aeeessment  of  taxes  on  the  property  of  the  plaintiffs 
for  benefits  to  their  property  in  changing  the  grade  of  Fifth 
street  north  in  said  city,  where  it  approaches  and  crosses  over 
the  tracks  of  the  Great  Northern  Railway  '**  Company  (for- 
merly St  Paul,  Minneapolis  &  Manitoba  Railway  Company) 
mnd  the  Minneapolis  A  St.  Louis  Railway  Company.  This 
street  was  laid  out  as  a  public  street  before  these  railway 
oompanies  acquired  their  rights  of  way.  Their  charters  eaeh 
provide,  in  substance,  that  the  railway  company  shall  have 
the  right  to  construct  its  tracks  across  any  such  street,  but 
that  it  shall  restore  the  street  to  such  condition  and  state  of 
repair  as  not  to  impair  or  interfere  with  its  free  and  proper 
use.  This  and  other  parallel  streets  crossed  these  tracks 
formerly  on  grade,  and  the  city  instituted  mandamus  pro- 
ceedings to  compel  these  companies  to  lower  their  tracks, 
and  carry  these  streets  over  them.  The  construction  of  these 
charter  provisions  and  the  history  of  these  proceedings  may 
be  found  in  the  cases  of  State  v.  St.  Paul  etc,  Ry.  Co,,  86  Minn. 
181,  69  Am.  Rep.  818,  88  Minn.  246,  and  StaU  v.  Ifttin^po- 
lie  etc  Ry.  Co^  89  Minn.  219.  But,  after  the  last  of  these 
decided,  and  while  it  was  pending  in  the  United 
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States  Btipreme  court  on  writ  of  error,  it  was  stipulated  by  all 
llie  parties  to  it  that  8ucb  writ  should  be  dismissed,  and  the 
final  judgment  in  the  district  court  in  that  proceeding  should 
l>e  modified  so  that  the  tracks  should  be  lowered  less,  and 
the  grade  of  the  street  at  the  crossings  and  approaches  ac« 
cordingly  raised  more,  and  the  approaches  made  consequently 
longer.  The  city  further  stipulated  that  it  *'  assumes  all  lia- 
bilities for  damages  to  the  property  of  adjoining  owners  under 
the  provisions  of  its  charter,  by  reason  of  the  change  of  the 
grade"  in  the  streets,  '*  made  necessary  by  the  building  of  the 
approaches  to  the  bridges  on  said  streets,  the  same  as  though 
the  said  city  were  itself  doing  the  actual  work  of  constructing 
said  approaches  in  accordance  with  said  change  of  grade." 
The  final  judgment  was  modified  pursuant  to  this  stipula- 
tion, and  the  railroad  companies  proceeded  accordingly,  low- 
ered their  tracks,  and  built  the  bridges  over  them,  and  the 
approaches  to  these  bridges  at  each  end  of  the  same.  These 
approaches  on  Fifth  street  were  partly  filled  in  prior  to  Septem- 
ber 1, 1891,  when  the  city  council  voted  to  change  the  grade  of 
Fifth  street  to  the  grade  stipulated,  and  the  approaches  were 
afterward  completed  by  the  railroad  companies  to  conform 
to  this  grade.  By  an  amendment  (Special  Laws  of  1885,  o. 
5)  to  the  city  charter  it  is  provided  that  when  any  perma- 
nent building  has  been  constructed,  **''  abutting  on  any 
street,  after  the  grade  has  been  once  established,  and  the  city 
council  afterward  votes  to  change  such  grade,  the  owner  of 
such  building  may,  within  twenty  days  thereafter,  file  objec- 
tions stating  his  claim  for  damages;  that  unless  the  city 
council,  within  a  certain  time  thereafter,  reconsiders  its  vote, 
it  shall  appoint  five  freeholders  to  ascertain  the  amount  of 
damages  to  such  buildings,  caused  by  reason  of  such  change 
of  grade,  and  award  compensation  therefor,  and  also  assess 
the  amount  of  such  compensation  upon  the  property  to  be 
benefited  by  such  change  of  grade,  and  report  all  of  the  same 
to  the  city  council,  who  may  confirm  the  same,  or  refer  it 
back  to  the  same  or  another  commission. 

Such  claims  were  filed  for  the  change  in  grade  of  Fifth 
street,  and  such  a  commission  was  appointed.  They  assessed 
the  damages  to  the  permanent  buildings  thus  damaged  in 
the  sum  of  twenty  thousand  dollars  in  the  aggregate,  and 
awarded  that  amount  as  compensation  to  the  owners  of  such 
buildings,  and  assessed  or  levied  the  amount  so  awarded 
against  the  lands  and  premises  of  these  plaintifiTs  and  others 
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At  benefits  wUoh  they  would  reoelTe  bjr  such  change  in  grade, 
and  hence  thia  aoit. 

1.  On  the  authority  of  State  t.  8L  Paul  etc.  By*  Oo^  85 
Minn.  181«  69  Am.  Rep.  813,  appellants  claim  that  the  obli- 
gation to  pay  these  damages  rested  on  the  railway  companies. 
That  case  does  not  so  hold.  It  holds  that  it  was  their  duty 
to  restore  the  crossing,  and  where,  to  accomplish  this,  it  was 
necessary  to  build  approaches,  it  was  their  duty  to  build 
them;  and  if,  in  the  prosecution  of  the  work,  it  became  nec- 
essary to  encroach  upon  private  property,  that  they  had  the 
power  of  eminent  domain,  and  should,  at  their  own  expense, 
acquire  the  rights  necessary  in  order  to  restore  the  crossing. 

Neither  are  the  cases  of  Robinson  y.  Great  Northern  Ry.  Co,^  48 
Minn.  446,  and  Parker  ▼•  Trueedale^  54  Minn.  241,  decisive  of 
the  question  of  the  liability  of  the  property  benefited  to  pay 
the  damages  here  awarded,  as  claimed  by  respondent  and 
held  by  the  court  below.  In  those  cases  the  owners  of  prop- 
erty abutting  on  the  approaches  brought  suit  against  the 
railroad  companies  for  damages  resulting  from  the  change  of 
grade.  As  to  those  cases,  it  is  only  necessary  to  suggest  that 
the  right  to  damages  for  a  change  of  the  grade  of  a  street  is 
purely  a  creature  '^^  of  statute,  and  the  mode  of  procedure 
provided  by  the  statute  for  the  recovery  of  the  damages  is 
exclusive.  The  railroad  company,  in  doing  the  work  of  mak* 
ing  the  change  of  grade,  was  acting  for  the  city,  and  under 
its  authority  and  rights.  Then  it  necessarily  follows  that,  if 
such  abutting  owner  could  not  maintain  a  suit  against  the 
city  for  damages,  he  could  not  against  the  railroad  company. 
He  could  only  follow  the  exclusive  remedy  given  him  by  the 
statute.  But  these  plaintiffs  are  not  in  that  position.  They 
do  not  stand  upon  the  statute  for  their  rights,  while  repudiat- 
ing it  for  their  remedy;  they  do  not  stand  upon  or  claim  under 
this  statute  at  all. 

We  are  of  the  opinion  that  the  railroad  companies  were 
not  primarily  liable  for  the  damages  to  abutting  owners  re- 
sulting from  the  change  of  grade  of  the  street  The  right  to 
such  damages  is  one  that  did  not  exist  when  the  railroad 
charters  were  granted.  Then  the  obligation  to  pay  such 
damages  was  not  a  charter  obligation.  Whether  or  not  the 
legislature  could,  since  it  granted  the  charters,  and  the  com- 
panies accepted  and  acted  upon  them,  have  imposed  this 
obligation  on  the  companies,  it  is  not  necessary  to  consider* 
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It  IB  sufficieni  to  say  that  the  legislature  has  not  imposed  It 
on  the  companies,  but  on  the  property  benefited* 

It  is  true  that  the  court  and  the  city,  if  they  had  both  so 
decided,  could  have  compelled  the  companies  to  lower  their 
tracks  so  low  as  to  run  under  the  street  without  any  change 
of  the  street  grade.  But  the  object  to  be  attained  was  not  the 
preservation  of  the  then  existing  street  grade,  or  the  ex« 
^emption  of  these  plaintiffs  from  liability  for  these  statutory 
damages,  but  the  restoration  of  th^  street,  not  to  as  good  a  con- 
dition  as  if  the  railroads  did  not  run  there,  but  to  such  m 
•condition  as  was  reasonable  and  proper,  under  all  the  cir- 
oumstances — to  such  a  condition  as  not  *'to  interfere  with  its 
free  and  proper  use."  The  city  and  the  court  decided  what 
this  reasonable  and  proper  condition  was  to  which  the  street 
should  be  restored.  It  is  immaterial  whether  one  or  the 
other,  or  both,  ultimately  so  decided.  As  far  as  these  plain- 
tiffs are  concerned,  they  are  conclusively  bound  by  the  result, 
and  cannot  be  heard  to  say  that  there  was  no  public  ne* 
cessity  for  the  change  of  grade.  If  an  incident  of  that  result 
is  to  throw  these  statutory  damages  upon  them,  that  is  their 
misfortune. 

*^  2.  It  is  also  claimed  that  the  city  assumed  the  liabil- 
ity for  these  damages  in  its  contract  of  settlement  with  the 
railroad  companies,  and  that,  therefore,  it  has  become  a  lia- 
bility of  the  city  at  large,  and  the  damages  should  be  paid 
out  of  the  general  funds.  If  the  railroad  companies  were 
never  liable  for  these  damages,  the  contract  of  the  city  can 
hardly  be  construed  as  anything  more  than  a  contract  to 
flave  the  companies  harmless.  The  city  is  the  agent  of  and 
represents  its  wards,  districts,  and  inhabitants  in  such  pub- 
lic matters,  and  a  contract  by  it,  assuming  their  obligations, 
cannot  be  construed  as  a  contract  assuming  the  obligations  of 
third  parties,  which,  as  between  them  and  the  city,  relieves 
them  from  liability. 

S.  It  is  further  claimed  by  appellants  that  this  special 
assessment  upon  their  property  is  void  because  the  city  coun- 
cil had  pat  itself  in  a  position  where  it  had  no  opportunity  to 
reconsider  its  vote  when  the  time  to  file  claims  for  damages 
bad  expired.  The  charter  provides  that  the  council  may  at 
that  time  reconsider  its  vote  if,  from  the  amount  of  damages 
claimed,  it  deems  it  unwise  to  make  the  change  of  grade. 
This  right  to  rescind  the  proceedings  is  in  the  nature  of  m 
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privilege  to  be  exercised  by  the  city  coundL  The  statute 
does  not  say  that  the  work  of  gradinfi;  shall  not  be  commenced 
before  the  time  to  rescind  expires,  and  it  is  in  the  discretion  of 
the  council  how  far  it  will  proceed  before  the  time  to  recon^ 
aider  arrives.  Whether  or  not  the  change  is  apparently  un- 
wise, and  the  damages  likely  to  be  so  great  and  oppressive 
to  those  assessed  to  pay  them  as  to  make  it  an  abuse  of  dis- 
cretion for  the  council  to  proceed  until  the  claims  for  dam- 
ages have  all  been  filed,  and  as  to  whether  or  not,  in  snch  a 
case,  the  court  would  grant  relief,  and  as  to  whether  or  not 
the  application  should  be  made  promptly  before  expense  ia 
incurred  in  carrying  out  the  work,  are  all  questions  which  it 
is  not  necessary  here  to  consider.  Neither  the  agreement 
with  the  railroad  companies  nor  the  prosecution  of  the  work 
before  the  time  to  reconsider  arrived  destroys  the  validity  of 
the  assessment  proceedings. 

4.  The  charter  of  Minneapolis,  chapter  8,  section  9,  pro- 
vides that  bridges  crossing  railroad  tracks  and  the  approaches 
thereto,  when  not  chargeable  to  the  railway  companies,  shall 
be  built  and  maintained  by  the  city  as  a  general  city  charge* 
The  appellants  cite  this  as  showing  that  these  damages  are  a 
general  city  charge.  Other  parts  of  this  section  provide  that 
the  grading  of  streets  shall,  except  as  above  provided,  be  a 
*^^  ward  charge.  The  section  applies  merely  to  the  grading 
of  streets  and  the  keeping  of  them  in  repair,  and  not  to  the 
establishing  of  grades,  or  the  changing  of  grades  once  estab- 
lished, or  the  payment  of  damages  therefor,  which  is  all  pro 
vided  for  by  the  Special  Laws  of  1885,  chapter  6,  amending 
section  2  of  this  chapter  8. 

5.  Appellants  claim  that  said  chapter  6  of  the  Special 
Laws  of  1885  is  unconstitutional,  because  the  subject  of  the 
act  is  not  expressed  in  the  title.  The  title  to  the  act  is  *'An 
act  amending  section  2  of  chapter  8  of  the  charter  of  the  city 
of  Minneapolis.''  The  title  is  sufficient:  State  v.  Madaon^  4S 
Minn.  438;  Willis  v.  Mabon,  48  Minn.  140;  81  Am.  St.  Rep. 
626. 

6.  Appellants  claim  that  the  statute  authorizing  these  aa- 
•essments  is  unconstitutional,  because  the  parties  whose  prop* 
erty  is  assessed  have  no  opportunity  to  be  heard  as  to  who 
shall  be  appointed  on  the  assessing  commission,  and  no  appeal 
Is  allowed  in  which  a  new  commission  may  be  appointed  by 
the  court  after  hearing.  It  is  well  settled  that,  as  against 
the  state,  property  owners  have  no  such  constitutional  rights^ 
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"whether  the  assessment  is  of  some  regular  tax  for  general 
purposes  upon  the  regular  tax  districts,  or  of  some  special 
tax  for  a  special  purpose  upon  the  district  specially  benefited: 
^Tennepin  County  ▼.  Bartieaon^  37  Minn.  343;  Carpenter  ▼. 
City  of  St.  Paul,  23  Minn.  232;  State  v.  District  CouH  of  Ram- 
sey  County,  33  Minn.  295;  City  of  St.  Paul  v.  Rogers^  22  Minn. 
494. 

7.  Appellants  further  claim  that  the  tax  districts  desig*^ 
nated  by  the  commissioners  are  too  small;  that  a  large  area 
of  the  city  was  benefited  by,  and  should  be  assessed  for,  these 
improvements;  that  the  boundaries  of  the  district  are  arbi«^ 
trarily  fixed;  and  that  property  within  the  district  has  been 
omitted  which  should  be  assessed.  It  may  be  well  to  remark 
that  the  size  and  shape  of  the  tax  districts  might  properly 
have  been  influenced,  to  some  extent,  by  the  fact  that  simi* 
lar  improvements  were  at  the  same  time  being  made  on 
Third  and  Fourth  streets,  and  were,  by  the  mandamus  pro- 
ceedings, provided  for  on  Seventh  street,  all  of  which,  as  well 
as  the  improvements  on  this  street,  will  connect  North  Min-^ 
neapolis  with  the  southern  part  of  the  city. 

But  injunction  will  not  lie  to  restrain  tax  proceedings  when 
there  is  an  adequate  remedy  provided  by  the  statute.  It  has 
been  held  '^^  that  certiorari  will  not  lie  to  the  board  mak* 
ing  such  an  assessment  to  review  such  errors;  that  the  only 
remedies  for  reviewing  the  acts  of  the  assessing  board  are  the 
riglit  given  to  defend  in  the  proceedings  to  obtain  the  tax 
judgment,  and  the  remedies  allowed  for  reviewing  that  tax 
judgment  in  this  court:  State  v.  Board  of  Public  Works,  27 
Minn.  442. 

If  the  assessment  proceedings  cannot,  prior  to  the  final  de- 
termination and  entry  of  the  tax  judgment,  be  reviewed  for 
such  errors  by  the  direct  proceeding  of  certiorari,  how  can 
such  proceedings  for  such  errors  be  attacked  collaterally  by 
injunction?    -The  other  assignments  of  error  have  no  merit. 

This  disposes  of  the  case,  and  the  order  of  the  court  below 
should  be  affirmed.     So  ordered. 

BucXy  J.,  absent,  sick,  took  no  part. 


MuKiciPAL  Corporations— Damaois  iob  Chavos  of  Strict  Obada— 
When  the  right  to  compeniation  for  ft  change  of  grade  ia  given  by  atatnte^ 
the  adjoining  property  owner  ia  entitled  to  damagea,  if  injured  by  the 
change,  whether  the  work  ia  negligently  done  or  not;  but,  to  entitle  him  to 
Tp  he  mnat  ahow  aooM  aubstantial  injury  peculiar  to  himaelf  alon«^ 
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mnd  not  tnffered  by  th«  public  in  general:  See  monogrephie  noie  to  0*J 

T.  PhUadelphia,  30  Am.  St  Rep.  848^  on  liabaity  of  oifciee  far  a  ebange  of 

grade  of  etreeta. 

Statutes —SuBJSOT  or  Acr  kot  Exprissbd  ni  Titul — An  amendatory 
aol  which  merely  reoitea  in  ite  oaption  the  title  of  the  act  aoughfc  to  be 
Mnended,  without  enlarging  ita  scope,  is  constitutional  and  Talid,  provided 
its  purriew  ia  germane  to  the  title  of  the  original  act;  Pkiiadelpftia  ▼•  Bidgt 
Avfnue  Ry,  Co,,  142  Pa.  St.  484;  24  Am.  St  Rep.  612. 

HamcirAL  Corporations — Sproial  Assrssmrnts — iRjuMcrrtos.— ^The 
expense  of  local  improvements  in  a  town  or  city  may  be  met  by  local  sseen 
ments,  in  whole  or  in  part  Rnd  equity  will  not  enjoin  the  collection  of  anch 
•asessments  except  nnder  special  circumstances,  auch  as  leave  the  complain- 
ant without  any  remedy  at  law,  and  bring  his  case  nnder  some  of  the  recog- 
nised heads  of  equity  jurisdiction,  or  where  it  ia  clear  that  the  tax  haa  been 
imposed  without  authority  and  ia  absolutely  void:  Murphy  v.  Mayor  He.  ^ 
Wilmington,  6  Houst  108;  22  Am.  St  Rep.  345.  Aaaeesments  for  the  im- 
prove  men  t  of  streets  may  be  made  against  the  property  peculiarly  benefited, 
bnt  to  the  extent  only  of  such  peculiar  benefits:  Note  to  Mauldin  v.  CUy 
Council,  46  Am.  St  Rep.  734;  monographic  note  to  NewOrUam  ▼.  Tdephom 
tie,  Co»,  8  Am.  St  Rep.  509,  on  what  ia  a  tax,  and  what  impositiooa  may 
be  sustained  as  an  exercise  of  the  taxing  power.  The  collection  of  an 
assessment  will  not  be  enjoined  unless  some  special  reason  is  shown  for 
equitable  interference:  See  monographic  note  to  Holland  T.  Mayor,  69  Am. 
Deo.  199,  on  injunotiona  to  restrain  collection  of  taxea  and  aasesameotsu 
Proceedings  for  street  improvements  requira  notice  and  hearing  where  the 
eoet  of  such  improvement  is  to  be  apportioned  among  thoee  benefited;  bnt 
it  is  sufficient  if  ample  opportunity  is  afforded,  during  the  enforcement  of 
•noh  proceedings,  to  inquira  fully  into  the  legality  and  amount  of  thei 
nent  levied:  Oanrin  v.  i>aiiMiiuM»  114  Ind.  429;  6  Am.  St  Rep.  637. 


Grooeston  Improvbmbnt  Go.  v.  Marshall. 

[67  Minnesota,  888.] 

DxRDfl — Btidxnor  to  Rriorm. — One  who  seeks  to  hare  a  deed  raformed  an 
the  ground  that  it  includes  land  not  intended  to  be  conveyed  mnst  ee- 
tabliah  his  case  by  clear,  satisfactory,  and  oonvinoing  proof.  A  mere 
prapouderanoe  of  evidence  is  not  sufficient 

Drrdr— RBroRHATioN  OF,  FOR  MuTUAL  MisTAKR  OP  Faot.— Though  the 
terms  of  a  deed  are  stated  according  to  the  intent  of  both  parties,  yet 
if  they  use  the  description  they  do  because  of  their  mistake  in  respeot 
to  the  land  to  which  that  description  applies,  this  is  a  mistake  of  Isot 
justifying  a  reformation  of  the  deed. 

Drxd— Rkformation  op,  por  Mutual  Mistakr  op  Faot— iLLUSTRAnoir. — 
If  a  piece  of  unplatted  land  known  as  lot  4  lies  east  of  lots  6  and  7,  whidi 
last  two  lots  ara  platted  and  constitute  a  town  addition,  having  dwell* 
ing-houses  upon  them,  bnt  the  plat  laps  over  from  forty  to  seventy-five 
feet  eastward  upon  lot  4,  which  is  conveyed  by  deed  and  described  as 
lot  4^  the  parties  being  ignorant  of  the  fact  of  overlapping  and  suppos- 
ing that  the  west  line  of  the  unplatted  land  is  the  west  line  of  lot  ^  and 
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the  evidenoe  is  strong  that  what  the  grantor  agreed  and  intended  to 
«onvey  wastheanplatted  portion  of  the  land,  the  deed  maybe  reformed 
ao  aa  to  except  therefrom  the  atrip  along  the  west  line  of  lot  4. 
I>SBi)s — Reformation  of,  fob  Mijitakx  Aooompakikd  bt  Fraud.— Tha 
mistake  of  a  grantor,  if  known  to  the  grantee,  who  conceals  the  truth 
from  the  grantor  in  order  to  aecare  a  conveyance  of  land  from  him  which 
he  knows  the  grantor  never  intended  or  agreed  to  convey,  is  a  caaa  of 
a  mistake  of  one  party,  accompanied  by  fraud  or  inequitable  oondnot 
of  the  other  party,  and  is  good  ground  for  a  reformation  of  the  instru- 
ment 

Action  to  reform  a  deed.    The  plaintiff,  the  improvement 
conipany,  conveyed  lot  4,  mentioned  in  the  opinion,  to  the 
defendants,  Marshall  and  others,  not  knowing  at  the  time 
that  the  platted  town  lots  overlapped  upon  the  western  bound- 
ary of  lot  4.    Upon  discovering  this  fact  the  improvement 
company  brought  an  action  to  reform  the  deed  so  as  to  ex* 
cept  therefrom  the  strip  along  the  west  line  of  lot  4,  covered 
by  the  town  lots,  claiming  that  on  the  sale  its  agent,  Sampson, 
pointed  out  on  the  ground  to  the  defendant's  agent,  Munch, 
the  land  intended  to  be  conveyed  as  about  eleven  acres  in 
the  elbow  of  the  Red  Lake  river,  between  the  platted  town 
lots  and  the  river,  and  that  stakes,  fences,  and  improvements 
marked  the  line  between  the  platted  addition  and  the  un- 
platted land  to  the  east.    There  was  a  judgment  for  the 
plaintiff  and  the  defendants  appealed  from  an  order  denying 
their  motion  for  a  new  trial. 

A.  A.  Miller,  for  the  appellants. 

J7.  Steeneraon^  for  the  respondent. 

*s*  Mitchell,  J.  The  only  question  in  this  case  is,  whether 
the  evidence  justified  the  decision  of  the  trial  court  that  plain- 
tiff was  entitled  to  a  reformation  of  its  deed  to  defendants, 
having  in  mind  the  rule  that  to  entitle  a  party  to  such  relief 
the  proofs  must  be  clear,  satisfactory,  and  convincing — that 
a  mere  preponderance -of  evidence  will  not  suffice. 

One  Bjornstad  (plaintiff's  grantor)  owned  government  lots 
6  and  7  in  section  25,  and  lot  4  in  section  30,  lot  4  lying  im- 
mediately east  of  lots  6  and  7.  He  platted  Sampson's  Wood* 
land  addition  to  Crookston  as  on  lots  6  and  7,  the  east  line 
of  the  addition  being  supposed  and  intended  to  be  the  line 
between  those  lots  and  lot  4,  but,  as  staked  out  on  the  ground, 
the  plat  in  fact  extended,  as  has  since  been  ascertained,  from 
forty  to  seventy-five  feet  eastward  over  upon  U)t  4.  When 
the  survey  was  made,  stakes  were  stuck  at  the  corners  of  the 
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lots  and  blockB,  indading  thote  oo  the  east  line  of  the  plat. 
What  WEB  east  of  the  platted  portion  was  marked  ^*  Reserved 
for  **^  Park/'  and  was  supposed  to  comprise  the  whole  of 
lot  4.  All  of  this  property,  both  platted  and  unplatted,  was 
subsequently  conveyed  to  defendant,  which  had,  prior  to  the 
deed  in  controversy,  conveyed  several  of  the  lots  on  the  east 
side  of  the  plat  to  various  parties,  who  had  erected  houses 
and  made  otiier  improvements  thereon. 

The  transaction  between  the  parties  to  this  suit  was  en- 
tirely conducted  ou  behalf  of  the  plaintiff  by  one  Sampson, 
its  president,  and  on  behalf  of  the  defendants  by  one  Munch. 

The  evidence  is  very  strong  to  the  effect  that  what  Samp- 
son agreed  and  intended  to  convey  was  the  unplatted  portion 
of  the  land,  he  supposing  that  its  west  line  was  the  west  line 
of  lot  4,  or  substantially  so;  that  he  so  informed  Munch,  and 
pointed  out  to  him  the  stakes  on  the  east  side  of  the  plat  as 
being  the  line  of  the  land  proposed  to  be  sold  and  conveyed* 
Under  this  condition  of  things  the  deed  was  executed  de» 
scribing  the  premises  as  lot  4,  which,  for  the  reasons  stated, 
includes  from  forty  to  seventy-five  feet  of  the  platted  ground. 
It  is  true  the  terms  of  the  deed  are  stated  according  to 
the  intent  of  both  parties,  but  tliere  was  a  mistake  of  both 
{taking  the  view  of  the  facts  most  charitable  toward  Munch) 
in  respect  of  the  thing  to  which  those  terms  applied,  to  wit^ 
boundary. 

What  was  intended  was  to  convey  the  unplatted,  and  not 
any  part  of  the  platted,  land,  and  they  used  the  description 
they  did  because  of  their  mistake  in  supposing  that  the  west 
line  of  the  unplatted  land  was  the  west  line  of  lot  4.  This 
was  a  mistake  of  fact  which  would  justify  a  reformation  of 
the  deed:  2  Pomeroy's  Equity  Jurisprudence,  sec.  853.  Tiie 
only  other  hypothesis  is  that  Sampson  was  laboring  under 
the  mistake,  and  that  Munch,  knowing  that  fact,  concealed 
the  truth  from  him  in  order  to  secfure  a  conveyance  of 
land  which  he  knew  Sampson  never  intended  or  agreed  to 
convey.  This  would  be  a  case  of  a  mistake  of  one  party 
accompanied  by  fraud  or  inequitable  conduct  of  the  other 
party,  which  is  also  good  ground  for  reformation  of  a  written 
instrument:  3  Pomeroy's  Equity  Jurisprudence,  sec.  1376, 

Had  the  agreement  been  to  convey  lot  4,  and  had  there 
been  merely  a  nmtual  mistake  as  to  its  boundaries,  this 
would  have  constituted  no  ground  for  a  reformation  of  the 
deed.    But|  assuming  the  presence  of  good  faith  oa  the  part 


May,  1894.1  '  Cleghobit  v.  Minnesota  T.  L  &  T.  Ca        616 

of  Muncby  it  seems  to  ns  that  there  was   ample  proof  of 
mutual   mistake;  that  is,  that  there  was  ^^  a  meeting  of 
the  minda  of  both  parties — ^an  agreement  actually  entered 
into — that  it  was  the  unplatted  land  that  was  to  be  conveyed, 
but  that  they  used  the  description  they  did  because  of  a  mis- 
take in  respect  to  the  land  to  which  that  description  applied* 
With  knowledge  of  the  existence  of  the  improvements  made 
by  plaintifiTs  grantees  on  several  of  the  lots  on  the  east  side 
of  the   plat,   it  is  hardly  possible  that  Munch  could  have 
honestly  believed  that  he  was  buying  or  that  Sampson  in* 
tended  to  sell  those  lots. 
Order  afiBrmed. 

Buck,  J.,  absent,  sick,  took  no  part. 


BaiOBM ATioir  or  DnoMk— A  deed  will  be  nIoniMd  fcv  «bt»ke  el  IM 

only  upon  clear,  latisfaotory,  and  oonvincing  evidenee  of  the  miataket 

Turner  t.  Shaw,  96  Mo.  22;  9  Am.  St  Rep.  319,  and  note;  but  thia  nile 

doea  not  extend  to  mistakes  of  law,  or  to  mistakes  in  the  intention  of  one  only 

ol  the  ^artiea  without  fraud  in  the  other:  Bt^ner  r,  MeCwnelf  17  HI  212| 

68  Anu  Dec.  362.    The  mle  doea  apply,  however,  where  the  other  party 

ia  guilty  of  fraud:  Harding  ▼.  Long,  103  K.  C.  1;  14  Am.  St.  Bep.  776.    It 

ia  the  mle  of  evidence  where  it  is  aonght  to  reform  a  deed  ao  ai  to  make  it 

indnde  land  claimed  to  have  been  omitted  therefrom  by  miatake:  TWner 

▼.  BhaWf  96  Mo.  22;  9  Am.  St.  Bep.  319.     A  deed  conveying  too  mnch  land 

may  alao  be  reformed  for  mistake:  QHletpU  t.  Moon,  2  Johna.  Ch.  686;  7 

Am.  Deo.  669;  and  no  distinction  ezista  between  the  principlea  governing 

anch  a  oaae  and  one  where  the  deed,  by  mistake,  omits  to  convey  land  ia- 

tandad  to  be  oonveyedt  Koto  to  Blder  t.  Elder^  26  Am.  Deo.  2U. 


Olbqhobn  V.  Minnesota  Titlb  Insubanob  ahd 

Tbust  Company. 

[07  MzmimorA,  Ml.] 

PLiDaa—GoMmROiAL  Papkr  Plbdobd  as  Collatbral  oahhov  n  Sold 
at  either  pnblio  or  private  sale,  without  an  expresa  agreement  to  that 
effect. 

Plbdoi — Judicial  Salb  ov. — A  conrt  of  eq  ity  may,  under  special  ctronm* 
atanoes,  order  a  judicial  sale  of  commercial  paper  pledged  as  collateral. 
Thns,  if  the  pledgor  of  a  note  having  fonr  years  to  run  becomes  insot 
rent,  makes  an  assignment  for  the  benefit  of  creditors,  and  the  pledgee 
proves  hia  claim  in  the  insolvency  proceedings,  there  should  be  a  Jndi* 
eiai  sale  of  the  note,  so  that  the  estate  of  the  insolvent  may  be  settled 
without  waiting  for  the  note  to  matnre. 

Action  to  obtain  a  decree  for  the  judicial  sale  of  a  pledge. 
On  October  13,  1892,  the  defendant,  Whitney,  was  indebted 
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to  the  plaintiff,  Cleghorn,  in  the  anm  of  six  thousand  dollars 
and  interest,  past  duo.  Whitney,  at  that  time,  held  a  note 
and  mortgage  against  one  George  8.  Bicknell  for  seven 
thousand  dollars,  dated  August  25,  1892,  due  in  five  years^ 
and  bearing  six  percent  interest.  Whitney  assigned  the  note 
and  mortgage  to  the  plaintiff  as  collateral  security.  On 
June  28,  1893,  Whitney,  being  insolvent,  made  an  assigiK 
ment  to  the  defendant,  the  Minnesota  Title  Insurance  and 
Trust  Company,  of  all  his  nonexempt  property  in  trust  for 
his  creditors,  and  it  accepted  the  trust  Plaintiff  filed  hia 
claim  with  the  assignee  on  October  25,  1893,  with  a  notifica* 
tion  that  he  intended  to  exhaust  his  collateral  security  and 
look  to  the  assigned  estate  for  any  deficiency.  Plaintiff  then 
brought  an  action,  stating  these  facts  in  his  complaint,  and 
asked  judgment  against  Whitney  for  six  thousand  dollars 
and  interest;  that  the  note  and  mortgage  be  sold  by  the 
sheriff  at  public  auction;  that  the  proceeds  be  applied  upon 
the  judgment,  and  that  any  deficiency  be  allowed  as  a  claim 
against  Whitney's  estate.  The  trust  company  demurred  on 
the  ground  that  the  complaint  did  not  state  facts  suflScieni 
to  constitute  a  cause  of  action.  The  demurrer  was  overruled 
and  the  company  appealed. 

William  B.  Melntyr§j  for  the  appellant* 

Henry  J.  Fletcher^  for  the  respondent. 

M^  Mitchell,  J.    The  rule  of  law  undoubtedly  ia,  thai 
without   express  agreement    to    the  contrary,    commercial 
paper  pledged  as  collateral  cannot  be  sold  by  the  pledgee  at 
either  public  or  private  sale.    The  reason  for  this  is,  that  such 
paper  has  no  market  value,  and,  consequently,  if  exposed  for 
sale,  would  be  liable  to  be  sacrificed.     But  the  question  of  the 
right  of  a  pledgee  to  come  into  court  and  have  a  decree  for  a 
judicial  sale  of  the  pledge  is  an  entirely  different  question. 
This  was  always  a  well-recognized  head  of  equitable  jurisdio* 
tion  even  where  the  pledgee  or  mortgagee  had  a  right  to  sell 
the  property.     The  sale  being  under  the  direction  and  con-^ 
trol  of  the  court  it  has  the  power,  as  it  is  its  duty,  to  see  to  it 
that  the  property  shall  not  be  sacrificed;  and  hence  such  a 
sale  is  not  liable  to  the  evils  or  abuses  to  which  a  sale  by  a 
party  himself  is  subject     Just  when  and  under  what  cir- 
cumstances a  court  would  or  should  order  a  sale  of  commer- 
cial paper  or  other  collateral  of  similar  character  it  is  not 
necessary  to  eonsider.    The  right  to  do  so,  at  least  under 
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Bpecial  circumstances,  is  undoubted:  Pomeroy's  Equity  Jo* 
risprudence,  sees.  164,  1231;  Danieli  on  Negotiable  Instni- 
ments,  sec^  833;  Jones  on  Pledges,  sec.  666;  Donohoe  ▼• 
Gamble,  38  Cal.  340;  99  Am.  Dec.  399. 

In  the  present  case  the  collateral  note  had  some  four  years 
to  run  before  it  matured.  The  pledgor  had  become  insolvent, 
and  had  made  a  general  assignment  for  the  benefit  of  all  his 
creditors.  The  plaintiiBT  had  proved  his  claim  in  the  insol- 
vency proceedings,  and  had  claimed,  as  he  might,  the  right 
to  participate  in  the  benefits  of  the  assignment  in  case  the 
pledged  property  proved  insufficient  to  satisfy  his  claim  in 
full.  Hence,  unless  the  collateral  should  be  sold,  the  final 
settlement  of  the  estate  of  the  insolvent  would  be  postponed 
for  several  years.  These  facts  made  a  proper  case,  even 
under  the  strictest  rule,  for  a  judicial  sale  of  the  collateral 
note. 

Counsel  for  defendant  argues  that  the  pledge  was  made 
under  a  contract,  implied  by  law,  that  the  paper  should  not 
be  sold,  but  that  '^'  the  plaintiff  should  wait  until  its  ma- 
turity, and  then  collect  it  in  the  ordinary  way,  and  that  a 
court  has  no  power  to  change  the  contract  of  the  parties. 
There  is  nothing  in  this  point.  The  question  is  one  of  rem* 
edy,  rather  than  of  contract  right;  and  if  the  law  as  to  the 
manner  of  realizing  on  the  collateral  is  to  be  deemed  to  have 
entered  into  and  become  a  part  of  the  contract,  this  would 
be  as  applicable  to  the  rule  which  authorizes  a  judicial  sale 
as  it  is  to  the  rule  which  forbids  the  pledgee  himself  to  selL 

Order  affirmed. 

Buck  and  Canty,  JJ.,  took  no  part 


PiiTTtfli  flifii — JoDiciAii  Saul — At  oommon  law  a  pledge  oonld  not  be 
•old,  except  under  a  jadioial  decree,  in  the  absence  of  a  special  agreement 
to  the  oontrary:  See  monographie  note  to  Robinson  y,  Hm-ley,  79  Am.  DeOt 
603,  on  pledget;  Jeanei*  Appeal,  116  Pa.  St.  573;  2  Am.  St  Rep.  624. 
The  pledgee  of  oommercial  paper  may  obtain  its  sale  by  a  decree  in  equity, 
and  may  bring  suit  before  the  debt  seemed  is  due.  Negotiable  instruments 
may  be  thus  sold,  and  if  the  maker  of  such  an  instrument  resides  in  a  re* 
mote  oountry,  or  in  a  different  state,  and  it  is  not  shown  that  he  has  any 
property  subject  to  seisure  and  sale  within  the  jurisdiction  of  the  forum, 
such  special  circumstances  are  presented  as  to  authorise  the  holder  of  the 
instrument  given  in  pledge  to  resort  to  a  oourt  of  equity  lor  a  f oredosure 
and  Htlet  See  monographic  note  to  Robiruon  t.  Hurleif^  70  Abu  Dea  fiO^ 
f06;  Dfmokm  r.  Gamble,  38  Oal.  S41;  M  Am.  Dee.  SM 
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PnanfBRiniF— &rATOi  ov  PABTNiiia  avtir  Diasoumov.— A  firm, 

after  dissolation,  are  still  partners  as  to  those  with  whom  they  have 
previously  dealt  as  partners,  and  who  have  uo  notice  or  knowledge  of 
the  dissolntion,  and  may  bind  each  other  in  matters  within  the  scope 
of  the  partnership  business. 

FasTNKR8i[ip^£nrBor  or  Partial  Fatmbht  bt  Ovk  Pabthkb  arm 
DiasoLunoji  of  Fibm. — ^A  partial  payment  of  a  partnership  debt^  made 
by  one  of  the  firm  after  dissolution,  will  prevent  the  bar  of  the  statute 
of  limitations  as  to  the  other  partners,  in  favor  of  a  creditor  who  has 
had  dealings  with  the  firm  and  no  notice  of  its  dissolution. 

D1PO8IT10N8— Error  ni  Admittino.— It  is  reversible  error  to  admit  in 
evidence  a  deposition,  withoat  a  showing  by  the  party  wishing  to  va« 
it  that  a  statutory  ground  existed,  and  still  ezista,  for  taking  it. 

Action  on  a  promissory  note.  On  December  17,  1881^ 
Elijah  A.  Harmon  and  Charles  E.  Sherburne  were  partners 
in  the  grocery  and  crockery  business  at  Minneapolis,  under 
the  firm  name  B.  A.  Harmon  &  Co.  On  that  day  they  bor- 
rowed two  thousand  two  hundred  and  twenty-one  dollars  of 
the  plaintiff,  Suviah  T.  Davison,  of  Hartford,  Connecticut, 
and  used  it  in  liquidation  of  the  partnership  business.  They 
gave  a  note  for  the  amount,  due  in  three  years  thereafter.  It 
was  not  signed  with  the  firm  name,  but  with  the  individual 
names  of  the  two  partners.  Harmon  was  a  relative  of  the 
plaintiff,  and  she  did  the  business  by  correspondence  with 
him.  At  various  times  Harmon  paid  the  interest  on  the 
note  down  to  December  17,  1889.  The  defendant,  Sherburne, 
claimed  in  his  answer,  and  his  evidence  on  the  trial  tended 
to  prove,  that  the  firm  was  dissolved  in  June,  1881;  that  the 
note  to  plaintiff  was  the  individual  note  of  the  defendants, 
and  was  given  in  settlement  of  Harmon's  individual  debt  to 
her,  and  that  as  to  the  defendant,  Sherburne,  the  statute  of 
limitations  barred  a  recovery.  The  plaintiff  offered  in  evi- 
dence on  the  trial  in  June,  1893,  Harmon's  deposition  taken 
on  December  17,  1892,  at  his  residence  at  Minneapolis,  on 
notice  to  Sherburne.  The  admission  of  this  deposition  in 
evidence  was  objected  to  by  Sherburne  on  the  ground  that  it 
did  not  appear  that  Harmon  was  not  then  in  the  city  and 
oould  not  be  procured.  The  objection  was  overruled  and 
Sherburne  excepted.  The  deposition  was  read  in  evidence. 
There  was  a  verdict  in  the  sum  of  two  thousand  seven  hun* 
died  and  sixty  dollars  and  forty-seven  cents  for  the  plaintiff 
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mnd  the  defendant,  Sherborne,  appealed  firom  an  order  over- 
mling  his  motion  for  a  new  triaL 

A.  Uelandf  for  the  appellant. 

Reed  &  Dougherty^  for  the  respondent. 

*^*  MrrcHBLL,  J.  We  are  inclined  to  the  opinion  that  the 
question  whether  the  note  in  suit  was  executed  during  the 
existence  of  the  copartnership  between  defendants,  and  for 
partnership  purposes,  was  for  the  jury;  although  it  must  be 
admitted  that  the  evidence  tended  verj  strongly  to  show 
that  the  partnership  was  dissolved  the  previous  June,  when 
it  sold  out  its  mercantile  business,  and  that  thereafter  it  ex- 
iated  only  for  the  purpose  of  winding  up,  by  collecting  and 
distributing  its  assets  and  paying  its  debts. 

The  fact  that  the  note  was  signed  by  defendants  in  their 
individual  names,  and  not  in  the  firm  uame,Ulthough  an  item 
of  evidence  of  some  weight,  was  not  controlling  or  tsonclusive. 

There  was,  however,  ample  evidence  to  justify,  if  not  to 
require,  *'*  a  finding  that  the  partnership  was  dissolved  prior 
to  1886,  the  date  of  the  first  payment  on  the  note  relied  on 
to  prevent  the  bar  of  the  statute  of  limitations.  The  note  is 
confessedly  barred  as  to  Sherburne,  unless  taken  out  of  the 
statute  by  payments  made  by  Harmon;  and  there  is  evi- 
dence that  plaintiff  had  no  notice  or  knowledge  of  the 
dissolution  of  the  partnership  when  these  payments  were 
received,  and  but  for  them  the  note  would  have  been  barred* 

This  state  of  facts  presents  the  principal  legal  question  in 
the  case,  vis.,  whether  a  partial  payment  by  one  of  the  firm 
that  contracted  the  debt,  made  after  dissolution  of  the  part- 
nership, will  prevent  the  bar  of  the  statute  as  to  the  other 
partners,  in  favor  of  a  creditor  who  has  had  dealings  with 
the  firm,  and  has  had  no  notice  of  its  dissolution. 

It  is  the  settled  law  of  this  state  that  one  of  several  joint 
debtors  cannot,  from  the  mere  fact  of  the  existence  of  a  joint 
liability,  by  his  own  several  act  or  agreement,  extend  or 
renew  the  liability  as  against  his  co-obligors:  WiUoughby  v. 
Iruh,  35  Minn.  63;  69  Am.  Rep.  297. 

The  power  of  one  partner  to  bind  the  others  rests  upon  the 
principle  that  each  partner  is,  in  contemplation  of  law,  the 
general  and  accredited  agent  of  the  whole  firm  in  all  matters 
within  the  scope  of  the  partnership  business;  and  it  follows 
that  this  power  terminates  with  the  dissolution  of  the  copart* 
nershipi 
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And  many  cases  can  be  found  which  contain  the  general 
and  unqualified  statement  that  an  acknowledgment  of  a 
partnership  debt  bj  one  partner  after  dissolution  will  not 
prevent  the  statute  from  running  as  to  the  other  partners. 

These  statements  are  usually  based  on  the  want  of  authoi^ 
ity,  which  terminates  with  dissolution.  In  most  of  these 
oases  it  will  be  found  that  the  creditor  had  notice  of  the  die* 
solution,  and,  as  applied  to  such  a  state  of  facts,  the  state- 
ment is  undoubtedly  correct.  But  in  some  instances  it  would 
seem  that  the  court  had  not  presently  in  mind  the  important 
fact  that,  under  some  circumstances,  notice  of  dissolution  it 
necessary  to  terminate  the  partnership  as  to  third  parties,  or, 
more  accurately  speaking,  to  terminate  the  power  of  one 
partner  to  bind  the  others.  This  is  frequently  illustrated  by 
cases  where  those  who  have  had  previous  dealings  with  the 
firm  give  new  credits  to  the  firm  without  notice  of  its  disso- 
lution. It^is  said  **®  in  such  cases  that  the  person  haa 
parted  with  something  of  value  on  the  oredit  of  the  firm, 
whereas  in  the  case  of  a  part  payment  of  an  existing  partner- 
ship debt  the  creditor  parts  with  nothings  but  in  fact  receives 
something. 

It  seems  to  ns  that  this  is  more  plausible  than  sound.  We 
cannot  see  that  the  equity  of  one  who  sells  goods  on  the 
credit  of  a  firm  which  he  supposes  still  to  exist  is  any  stronger 
than  that  of  a  creditor  who,  having  no  knowledge  of  the  dis- 
solution, has  refrained  from  reducing  his  claim  to  judgment, 
in  reliance  on  part  payments  as  a  protection  from  the  statute. 

We  think  that,  upon  principle  as  well  as  authority,  the 
correct  rules  are  as  follows:  As  between  themselves,  neither 
partner  after  dissolution  has  any  power  to  act  for  or  bind 
the  other.  Neither  are  they  capable  of  doing  so  with  respect 
to  others  with  whom  the  firm  had  previous  dealings,  who  had 
received  notice  of  the  dissolution;  nor  with  respect  to  those 
with  whom  they  had  not  previously  dealt  as  partners  at  least 
after  public  notice  of  dissolution,  if  at  all.  But  with  respect 
to  those  with  whom  they  had  previously  dealt  as  partners, 
and  who  had  not  notice  or  knowledge  of  the  dissolution,  they 
are  still,  in  the  eye  of  the  law,  partners,  capable  of  binding 
one  another  in  matters  within  the  scope  of  the  partnership 
business.  Within  the  principle  of  this  last  proposition,  a 
partial  payment  by  a  partner  after  dissolution  of  the  firm 
will  prevent  the  bar  of  the  statute  as  to  the  other  partners,  in 
£AVor  of  a  creditor  who  has  had  dealings  with  the  firm,  and 
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has  had  no  notice  of  its  dissolution:  Kenniston  y^^  Avery ^  16 
N.  H.  117;  Tappan  v.  Kirnball.SO  N.  II.  136;  Sage  t.  Ensigrt^ 
2  Allen,  245;  Buxton  v.  Edwards,  134  Mass.  667;  Galea  ▼. 
FUk,  45  Mich.  522;  Clement  v.  Clement,  69  Wis.  699;  2  Am. 
8t.  Kep.  7C0.  See,  also,  Leithauser  v.  BaumeUier^  47  Minn. 
151;  28  Am.  St.  Rep.  836. 

Counsel  for  appellant  is  in  error  in  saying  that  these  au« 
thorities  are  from  jurisdictions  committed  to  the  doctrine  of 
Whitcomb  ▼.  Whiting^  2  Doug.  652,  that  a  payment  of  one 
joint  debtor  will  prevent  the  bar  of  the  statute  as  to  the  oth- 
ers. Most,  if  not  all,  of  them  are  from  states  where,  either 
by  statute  or  by  judicial  decision,  the  law  is  the  same  as  laid 
down  io  Willoughby  v.  Irish,  85  Minn.  63;  59  Am.  Rep.  297. 
We  have  found  no  case  to  the  contrary,  except  Tate  v.  Clem" 
ente,  16  Pla.  389,  26  Am.  Rep.  709,  where  the  question  was 
directly  involved,  and  presently  in  the  mind  ■•*  of  the  court 
We  are  therefore  of  opinion  that  the  charge  of  the  court  was 
a  correct  exposition  of  the  law. 

But,  according  to  the  doctrine  of  Atkinson  y,  Nash,  56  Minn. 
472,  the  court  erred  in  admitting  the  deposition  of  Harmon, 
taken  pursuant  to  the  general  statutes  of  1878,  chapter  73f 
section  36,  as  amended  by  the  Laws  of  1885,  chapter  53,  there 
being  no  showing  that  a  cause  existed  and  still  exists  for  tak- 
ing and  using  the  same.  We  do  not  think  the  record  justifieB 
the  contention  of  respondent's  counsel  that  appellant's  coun- 
sel accepted  his  statement  on  the  trial  that'Harmon  was  ^^  not 
in  the  city  "  as  a  sufficient  showing.  For  this  error,  the  order 
denying  a  new  trial  is  reversed. 

Buck,  and  Cantv,  JJ.,  took  no  part. 


Partnership — Status  or  Partners  ArriR  Dissolution  —  Part  Pat- 
ICBNT,  Etfbot  or — After  dissolatioa  each  member  of  a  partnership  has  the 
same  authority  aa  before  to  represent  his  firm  in  all  acts  necessary  to  com. 
plete  basinesB  which  was  unfinished  at  the  time  of  the  diasolation,  and  those 
who  dealt  with  the  firm  before  dissolution  are  entitled  to  hold  all  the  part- 
ners liable  for  debts  contracted  afterward  in  good  faith  in  the  belief  that 
the  firm  still  continued.  As  to  such  customers  actual  notice  is  required  to 
exempt  from  liability  any  member  of  the  firm,  though  he  has  retired  there- 
from: See  monographic  note  to  Oilmore  v.  Ham,  40  Am.  St  Rep.  568,  573. 
All  partner*  are  bound  on  a  firm  note,  if  a  promise  to  pay,  a  partial  pay- 
ment, or  an  acknowledgment  of  the  note  is  made  by  one  of  them  after  the 
dissolution  of  the  firm,  but  within  the  period  of  the  statute  of  limitations, 
and  the  holder  of  the  note  at  the  time  of  its  execution  has  no  notice  of  the 
dissolution  of  the  firm.  Part  payment  of  a  firm  note  by  one  of  the  partners 
before  the  statute  of  limitations  has  attached,  though  after  dissolution  of 
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the  firm,  of  which  the  payM  hu  no  notice,  fomi*  a  new  pointy  from  which 
the  etatnte  begiae  to  ran  aa  to  all  the  partners:  Clemad  r*  Ctoneni;  60  Wii. 
599;  2  Am.  St.  Rep.  760. 

DBPosmoN— Basd  ion  ADMianoH  of.— Depoeitioiii  are  admlasiUo  Iff 
force  only  of  statatee  nnder  which  they  are  allowed  to  be  taken,  and  are 
inadmissible  unless  there  has  been  a  fnll  eomplianoe  with  the  actual  and 
positive  requirements  of  the  law:  Simpson  v.  CctrUion,  1  Allen,  109;  79  Anu 
Bee  707.  Some  cases  hold  that  a  deposition  is  inadmissible  where  the  wit* 
ness  is  living,  without  proving  his  inability  to  attend  court:  Jadtaon  ▼.  Riee, 
8  Wend.  180;  20  Am.  Deo.  683;  Gordon  v.  LUUe,  8  Serg.  It  R.  633;  11  Am. 
Deo.  632;  others,  that,  if  it  is  properly  taken  a  short  time  before  the  trial 
on  the  ground  that  the  witness  is  about  to  depart  from  the  jurisdiotion  of 
the  court,  they  may  be  admitted  in  evidence  without  proof  that  he  cannot 
be  brought  to  testify  in  person;  and  that  the  party  objecting  to  the  nee  of 
the  deposition  must  show  that  the  presence  of  the  witness  oould  have  been 
procured  at  the  trial:  Hennesty  v.  Niagara  Fire  In».  Co.,  8  Wash.  91;  40 
Am.  St  Bep.  892.  The  deposition  may  be  admitted  without  any  showing 
that  the  oral  testimony  of  the  witness  could  not  be  procured  if  no  objec* 
tion  was  urged  against  it  for  this  reason,  and  the  reasons  given  f<»  tho 
objection  that  was  urged  were  insufficient:  MisBOuri  Pae,  Bff.  (h*  ▼•  Jfeii- 
SKM^sr,  41  Kan.  621;  18  Am.  St  Rep.  804. 


Dayis  V.  Crookston  Water  Works,  Power,  and 

Light  Company. 

[57  Minnesota,  402.] 

Mbohavio's  LncN—EFVEOT  OF  AasiGNiNo  Claim  as  Collateral  Sxoitritt. 
Though  one  entitled  to  a  mechanic's  lien  assigns  the  sum  due  him  to 
another  as  collateral  security  for  the  payment  of  a  debt,  he  still  baa 
sufficient  interest  to  entitle  him  to  file  a  lien  statement  afterward 
within  the  statutory  time,  which  will  secure  his  equitable  rights  in  the 
claim  assigned,  and  also  inure  to  the  benefit  of  his  assignee. 

|fsoHANio*s  LixN— Effbot  ov  Absoluti  Arsionmrnt  of  Claim. — If  one 
entitled  to  a  mechanic's  lien  makes  an  absolute  assignment  of  the  sum 
due  him,  and  not  merely  as  security,  a  lien  statement  filed  by  him  on 
his  own  account  after  such  assignment,  though  within  the  statatoix 
time,  is  void,  and  will  not,  therefore,  inure  to  the  benefit  of  his  as* 
signee. 

Xtidsncb.— It  mat  bi  Shown  bt  Parol  that  an  instmment  absolute  oa 
its  face  was  intended  merely  as  security  for  the  payment  of  a  debt. 

EviDXMOX.— It  mat  bi  Shown  bt  Oral  Evidbncb  that  a  written  assign* 
ment,  absolute  in  form,  by  a  mechanic's  lien  claimant,  of  the  snm  doo 
him  was  in  fact  intended  merely  as  security. 

OoNTRAcrra — Dklat  in  Pkrforhakob^Stifulatsd  Damaoo. — A  stipula* 
tion  in  a  contract,  to  be  performed  on  or  before  a  day  named,  that  a 
•ertain  sum  per  day  shall  be  paid  for  each  day's  delay  thereafter  doea 
not  apply  if  the  delay  is  caused  by  the  failure  of  the  othar  par^  to 
the  contract  to  perform  on  his  part. 
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Action  by  the  plaintiff,  Davis,  to  foreclose  a  mechanic's 
lien.  Hugh  Thompson  intervened.  The  substance  of  the 
findings  of  fact  numbered  from  17  to  21,  inclusivOi  and 
the  third  subdivision  of  the  conclusions  of  law  mentioned  in 
the  opinion,  was  that  Nolan  and  Davis  made  and  filed  a  lien 
statement  claiming  a  lien  for  seven  thousand  and  fifty-two 
dollars  and  twenty-seven  cents  on  the  power-house  of  de- 
fendant; that  Nolan  assigned  his  interest  therein  to  Davis, 
and  that  Davis  assigned  the  entire  demand  absolutely  to 
Thompson. 

R.  J,  Montague  and  W.  F.  MeNally^  for  the  appellant. 

H,  Steenerson,  for  the  plaintiff,  Davis. 

E.  M.  Stanton^  for  the  intervener,  Thompson, 


Cantt,  J.  This  is  an  action  commenced  by  plaintiff 
to  foreclose  a  mechanic's  lien.  Plaintiff  alleged  that  he 
and  one  Nolan  entered  into  a  contract  with  defendant  to 
erect  a  power-house  for  it  at  Crookston,  and  furnish  a  part  of 
the  material  for  the  same;  that  they  performed  the  contract, 
and  filed  the  lien  statement  within  the  statutory  time;  and 
that  afterward  Nolan  assigned  all  his  right  and  interest 
therein  to  plaintiff.  The  defendant  answered,  and,  among 
other  things,  alleged  that,  before  the  commencement  of  this 
action,  the  plaintiff  and  Nolan  assigned  this  claim  and  de- 
mand to  Thompson,  and  that  plaintiff  had  no  right  or  inter- 
est therein.  The  answer  did  not  allege  that  this  assignment 
was  made  before  the  lien  statement  was  filed. 

Thompson  intervened,  and  alleged  an  assignment  to  him 
by  plaintiff  and  Nolan,  before  the  completion  of  the  work,  of 
all  the  sums  earned,  and  to  be  earned  by  them,  under  the 
contract,  and  demanded  judgment  in  his  favor  for  the  sum 
claimed  to  be  due.  TJie  cause  was  tried  before  the  court  with- 
out a  jury.  The  court  found  for  the  intervener,  and  ordered 
judgment  declaring  the  sum  found  due  a  lien  on  the  prem- 
ises, and  ordered  the  same  to  be  foreclosed  and  sold  ^®'  to 
pay  such  sum,  and,  from  an  order  denying  its  motion  for  a 
new  trial,  plaintiff  appeals. 

1.  On  the  trial  a  written  assignment,  absolute  in  form,  to 
Thompson  from  plaintiff  and  Nolan,  of  all  their  right,  title, 
and  interest  in  the  contract  for  the  erection  of  the  power- 
bouaei  was  given  in  evidence.    This  assignment  was  made 
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and  dated  soon  after  tbe  work  commenced,  and  long  before 
it  was  finished. 

It  is  contended  bj  appellant  that,  after  plaintiff  and  Nolan 
had  assigned  this  contract,  they  could  not  make  or  file  a 
statement  of  lien,  and  that  they  could  not  enforce  any  such 
statement  made  and  filed  by  them,  and  that  the  making  and 
filing  of  the  same  by  them  would  not  inure  to  the  benefit  of 
the  assignee,  Thompson;  that  an  inchoate  right  of  lien  can- 
not  be  assigned,  but  that,  if  it  can,  the  lien  statement  should 
be  made  by  the  assignee,  and  for  his  benefit,  while  this  lien 
statement  appears  to  be  wholly  for  the  benefit  of  the  as- 
signors. 

It  appeared  by  the  evidence  that  the  assignment  was 
merely  as  collateral  security  to  secure  the  repayment  of 
money  advanced  by  Thompson  to  plaintiff*  to  enable  him  to 
carry  on  the  work.  This  left  sufficient  interest  in  the  plain- 
tiff and  Nolan  to  enable  them  to  file  the  lien  in  their  own 
names,  and  the  benefit  of  it  would  inure  to  Thompson.  On 
the  same  principle,  plaintiff  had  sufficient  interest  in  this 
controversy  to  commence  this  foreclosure  suit  in  his  own 
name.  Thompson  was  a  necessary  party  to  it,  and  plain tiff^s 
failure  to  make  Thompson  a  party  was  cured  by  Thompson's 
own  intervention. 

It  is  also  true  that  Thompson  pleads  an  absolute  assign- 
ment to  himself  of  all  sums  earned,  and  to  be  earned,  under 
this  contract.  Under  this  pleading,  he  could  not,  for  the 
purpose  of  sustaining  the  lien  statement  filed  by  plaintiff 
and  Nolan,  prove  that  this  assignment  was  merely  for  the 
purpose  of  security.  But  the  failure  to  allege  that  the  as- 
signment was  made  merely  for  the  purpose  of  security  was 
cured  by  the  evidence. 

On  the  cross-examination  of  plaintiff  as  a  witness  on  behalf 
of  himself  it  was  brought  out  by  the  questions  of  defendant 
counsel  and  the  questions  of  the  court,  without  objection* 
that  this  assignment  was  given  merely  as  security.  Thomp- 
son also  testified  to  the  same  effect,  and  his  testimony  on  tliis 
point  was  objected  to  ^^^  as  incompetent,  and  tending  to 
contradict  a  written  instrument,  but  not  on  the  ground  that 
it  was  inadmissible  under  the  pleadings. 

2.  Neither  was  it  incompetent  as  contradicting  a  written  in- 
strument It  is  well  established  that  an  instrument  absolute 
on  its  face  may  be  shown  to  be  intended  merely  as  security 
for  the  payment  of  a  debt. 
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3.  The  contract  provided  that  Davis  and  Nolan  ehoold 
entirely  complete  the  power-house  by  August  1,  1892;  that 
there  should  be  deducted  from  the  contract  price  twenty-five 
dollars  per  day  for  every  day  thereafter  that  they  were  in  de« 
fault  in  completing  the  contract;  and  the  contract  further 
provided  *^  that  they  shall  assume  all  risks  from  floods  or 
casualties  of  every  description,  and  shall  make  no  charge 
for  detention  from  any  cause,  but  that  they  shall  be  entitled 
in  case  of  detention  from  any  such  cause  to  an  extension  of 
time  for  the  completion  of  said  work  equal  to  the  amount  of 
such  damages."  In  section  84  of  the  specification  it  is  also 
provided  that  in  such  case  the  contractor  ''will  be  entitled  to 
an  extension  of  time  equal  to  the  amount  of  such  detention 
for  the  completion  of  the  work. 

The  work  was  not  substantially  completed  until  December 
24,  1892,  and  appellant  claims  that  it  should  be  allowed  the 
stipulated  damages  for  all  of  this  time.  To  excuse  this  de- 
lay, the  plaintiff  and  intervenor  offered  evidence  to  prove, 
and  the  court  found,  that  defendant  failed  to  furnish  the  con- 
tractors certain  materials,  which  by  the  contract  it  agreed  to 
furnish,  at  the  time  they  were  needed  in  the  prosecution 
of  the  work,  thereby  delaying  the  completion  of  the  building, 
and  that  alterations  in  the  plans  and  specifications  made  by 
defendant,  and  other  extra  work  ordered  by  defendant,  further 
delayed  the  work,  and  that  high  water,  floods,  and  other  cas- 
ualties further  delayed  the  completion,  and  that  by  reason  of 
all  of  these  causes  the  completion  was  so  delayed  until  De* 
cember  24th  as  aforesaid. 

We  are  of  the  opinion  that  there  is  sufficient  evidence  to 
sustain  these  findings,  and  that  they  are  a  sufficient  defense 
to  the  claim  for  damages  for  the  delay.  Neither  is  it  nec- 
essary to  consider  whether  the  evidence  showing  excuses 
for  these  delays  was  admissible  under  the  pleadings.  No 
such  objection  was  made  on  the  trial. 

4.  Neither  was  it  error,  as  contended  by  appellant,  for  the 
court  to  refuse  to  permit  it  to  prove  its  actual  damages  caused 
by  this  delay.  ^^  If  it  was  entitled  to  offset  any  damages^ 
they  were  the  stipulated  damages  of  twenty-five  dollars  per 
day,  and  not  the  actual  damages. 

6.  There  was  also  sufficient  evidence  to  show  that  the  con- 
tract was  substantially  performed,  and  that  defendant  waived 
a  more  complete  performance*    But  we  are  of  the  opinion 
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that  the  findings  of  fact  will  not  sustain  a  judgment  declaim 
ing  the  sum  found  due  to  be  a  lien  on  the  premises. 

6.  The  court  finds  the  assignment  of  the  intervenor,  Thomp» 
son,  to  be  an  absolute  assignment  of  all  the  monej  earned,  or 
to  be  earned,  under  the  contract,  and  not  an  assignment  merely 
for  the  purpose  of  security,  though  the  uncontradicted  evi* 
dence  showed  it  was  for  the  purpose  of  security.  Whether 
such  an  inchoate  right  of  lien  is  assignable  it  is  not  necessary 
to  decide.  Neither  is  it  necessary  to  decide  whether  such  an 
assignee  could  file  a  lien  statement  in  his  own  behalf.  Id 
this  case  he  has  not  done  so.  The  assignors,  making  such 
an  absolute  assignment  of  the  money  earned  on  the  contractt 
would  have  no  further  interest  whatever  in  the  contract  after 
they  had  performed  it  on  their  part,  but  would  then  be 
Btrangers  to  the  claim,  and  could  not  invoke  the  statutory 
remedy  to  secure  it  any  more  than  they  could  maintain  an 
action  to  recover  it,  and  could  not  on  their  own  behalf  file  a 
statement  of  lien.  Whether  they  could  file  one  on  behalf  of 
the  assignee  it  is  not  necessary  to  decide.  In  such  a  case  it 
would  at  least  have  to  appear  somewhere  on  the  statement 
that  it  was  so  made  on  behalf  of  the  assignee:  Griffin  y» 
Chadbourne^  32  Minn.  126.  It  does  not  so  appear  in  this 
case.  The  court  having  found  that  the  assignment  of  the 
claim  was  an  absolute  one,  this  necessarily  renders  void  the 
lien  statement  found  to  have  been  made  and  filed  by  Davie 
and  Nolan,  and  for  this  reason  the  order  appealed  from  must 
be  reversed  in  part. 

The  subdivisions  of  the  findings  of  fact  from  Nos.  17  to 
21,  inclusive,  are  vacated,  and  so  is  the  third  subdivision  of 
the  conclusions  of  law,  and  a  new  trial  is  granted  as  to  all 
the  issues  now  in  the  case,  or  that  may  be  madoi  except  those 
covered  by  the  other  findings  of  fact 

So  ordered. 

Buck,  J.,  absent,  sick,  took  no  part. 


MiOHAivio's  LiSN—AflaiciNMBNT  OF.— A  perfected  meohanio't  lien  nay  be 
assigned,  and  the  assignee  may  maintain  an  action  in  hie  own  name  for  its 
enforcement:  TuUle  y.  Howe,  14  Minn.  145;  100  Am.  Deo.  205,  and  note; 
note  to  The  Victoiian,  46  Am.  St.  Rep.  619.  The  assignee  sncoeeds  to  all 
the  rii^hts  of  the  mechanic:  laege  ▼.  BoBneux,  15  Gratt  83;  76  Am.  Dee. 
ISO.  The  claimant  of  a  mechanic's  lien  may  assign  both  the  debt  and  the 
lien:  Note  to  TuUle  ▼.  Howe,  100  Am.  Dec.  211;  but  it  has  been  held  that 
the  assignment  of  the  debt  destroys  the  lien:  See  monographic  note  t» 
Ocbk  ▼.  <7a^  41  Am.  Dec.  223^  on  waiver  of  meohauic't  Uen. 
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Etidsnob. — Parol  Evibxncx  it  admissible  to  show  that  an  instrament 
abflolate  on  its  face  was  intended  merely  as  security  for  the  payment  of  % 
debt:  Knapp  ▼.  Bailejf,  79  Me.  195;  1  Am.  St.  Rep.  295;  Swart  ▼.  Serviee, 
21  Wend.  36;  34  Am.  Dec.  211,  and  note.  It  is  admissible  to  explain  tho 
object  of  an  assignment  absolute  on  its  face:  Moie$  r,  Murgairoyd^  1  Johns. 
Cb.  119;  7  Am.  Dec.  i78»  and  note. 

OoNTRAOTS— DsLAT  IN  PxRFORMANOB— STIPULATED  Daicagi& — ^An  agree- 
ment to  pay  BO  much  unless  a  contract  is  performed  by  a  certain  day  is  one 
for  stipulated  or  liquidated  damages:  See  monographic  note  to  WiUiarM  ▼. 
Vance,  30  Am.  Rep.  31,  discussing  the  subject.  The  prevention  of  perform* 
ance  of  a  written  contract  by  the  defendant  excuses  performance  on  tho 
part  of  the  party  prevented,  and  the  latter  may  maintain  his  action  imme- 
diately: Rankin  t.  DameU,  11  B.  Mon.  80;  52  Am.  Dsa  557.  One  who 
prevents  the  performance  of  a  condition,  or  makes  it  impossible  by  his  own 
aot^  shall  not  take  advantage  of  its  nonperformance:  Cape  Fear  etc  Nath 
Oo.  V.  WUeox,  7  Jones,  481;  78  Am.  Dea  260;  J<mm  ▼.  Walker^  18  B.  Mon. 
163;  56  Am.  Dec  567. 
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[67  MnnnBOTA,  422.) 

FuBLio  NnisANOB— Plkadiko—What  is  Spboial  Damaok  not  Common 
TO  Qbnbbal  PuBLia — A  complaint  asking  damages  for  a  public  nui- 
sance states  a  cause  of  action  and  sufficiently  shows  that  the  plaintiff 
has  sustained  special  damage  not  common  to  the  general  public  whero 
it  appears  that  his  lot  fronted  on  a  street  as  well  as  on  a  public  alley 
mnning  through  the  block  from  street  to  street  that  the  defendant 
wrongfully  obstructed  the  alley  by  erecting  a  building  across  one  end 
of  it;  that  it  was  too  narrow  to  permit  teams  drawing  vehicles  to  enter 
at  the  other  end  and  turn  around  in  it»  and  that,  for  this  reason,  accesa 
was  largely  cut  off  from  the  rear  of  plaintiffs  lot  on  which  he  resided. 

Rbal  Propbrtt—What  will  not  Rbndxr  a  Lawpul  Business  Unlaw- 
ful.— The  business  usually  carried  on  in  a  roundhouse  and  machine- 
shop,  though  smoke,  dirt,  and  soot  are  emitted  therefrom,  is  in  itself 
lawful,  and  the  fact  that  the  building  in  which  it  is  carried  on  is  parti/ 
in  a  public  alley  does  not  render  the  business  itself  nnlawfuL 

8.  L.  Perrin,  for  the  appellant 

John  W.  Lane  and  Ambrose  Tighe^  for  the  respondent. 

*••  Cantt,  J.  This  is  an  appeal  from  an  order  overruling 
a  demurrer  to  the  complaint  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

The  complaint  alleges  that  the  plaintiff  is  the  owner  0f  a 
eity  lot  twenty-five  feet  wide,  the  rear  end  of  which  abuts  on 
a  public  alley,  twenty  feet  wide,  running  through  the  block 
irom  Btreet  to  street,  and  that  prior  to  June  1, 1891,  said 
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mllej  was  open  for  public  use  throughout  its  full  extent,  and 
was  a  means  of  access  to  plaintifiTs  lot;  that,  at  said  time, 
defendant  erected  across  the  end  of  said  alley  a  building  used 
as  a  roundhouse,  and  machine  and  repair  shops,  and  has  erer 
since  maintained  the  same,  and  kept  said  alley  closed;  that, 
for  the  last  three  years,  plaintiff  has  occupied  his  said  lot, 
and  resided  in  his  dwelling-house  thereon,  and  said  acts  of 
defendant  have  cut  off  his  access  to  the  rear  of  said  lot; 
that  said  obstructions  completely  ^*^  cut  off  access  to  said 
«lley  from  one  of  said  streets,  and  that  the  alley  is  so  nar- 
row that  it  does  not  permit  of  the  turning  in  it  of  a  vehicle 
drawn  by  beasts  of  burden;  that  plaintiff  was  damaged  by 
reason  of  said  acts  in  a  sum  named,  and  demanded  judgment. 
It  appeared  by  the  complaint  that  the  plaintiff's  lot  fronted 
^n  a  street,  and  also  that  one  end  of  the  alley  was  open,  and 
for  this  reason  it  is  contended  by  appellant  that  it  does  not 
appear  that  plaintiff  has  sustained  any  special  or  peculiar 
damage  not  common  to  the  general  public. 

We  are  not  of  that  opinion.  What  constitutes  special  or 
peculiar  damage,  for  which  the  private  owner  may  maintain 
an  action,  is  not  always  easy  to  determine.  No  general  rule 
for  determining  it  has  been  laid  down  which  can  readily 
be  applied  to  every  case.  Where  to  draw  the  line  between 
<;ases  where  the  injury  is  more  general  or  more  equally  dis- 
tributed, and  cases  where  it  is  not,  where,  by  reason  of  local 
aituation,  the  damage  is  comparatively  much  greater  to  the 
special  few,  is  often  a  difficult  task.  In  spite  of  all  the  re- 
finements and  distinctions  which  have  been  made,  it  is  often  a 
mere  matter  of  degree,  and  the  courts  have  to  draw  the  line  be* 
tween  the  more  immediate  obstruction  or  peculiar  interference, 
which  is  a  ground  for  special  damage,  and  the  more  remote 
obstruction  or  interference,  which  is  not.  It  seems  to  us  that 
in  this  case  the  obstruction  is  sufficiently  immediate,  and  the 
interference  sufficiently  peculiar  to  plaintiff  to  constitute  spe- 
cial  damage  to  him. 

It  can  readily  be  seen  that  obstructing  at  one  point  an  alley 
only  twenty  feet  wide  may  render  it  practically  useless  at  all 
other  points  in  the  same  block,  as  it  is  too  narrow  to  drive  in 
«nd  turn  around  in  it  To  say  that  the  abutting  owner  is  not 
specially  damaged  by  obstructing  access  to  his  lot  in  the  rear 
when  he  has  access  to  it  by  a  street  in  the  front,  is  much  the 
«ame  as  saying  that  he  is  not  damaged  by  obstructing  the 
back  door  to  his  house  when  he  has  a  front  door.    The  rear 
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entrance  to  the  lot  is  generally  used  for  different  purpose! 
froni  the  front  entrance.  Besides,  a  public  alley  is  genera 
ally  used  more  by  the  abutting  owners,  and  less  by  the  pub^ 
lie,  than  an  ordinary  street.  As  held  in  Aldrieh  t.  Wetmore^, 
52  Minn.  164,  it  is  not  necessary  that  access  to  the  street  be^ 
wholly  and  completely  cut  off  to  cause  the  abutting  owner 
special  damage.  We  cannot  see  that  the  allegation  that  the 
roundhouse  and  other  structures  ^'*  partly  on  this  allej 
emit  smoke,  dirt,  and  soot  alleges  any  element  of  damage^ 
As  far  as  appears  by  the  complaint,  the  defendants  are  car^ 
rying  on  a  lawful  business,  partly  on  other  premises,  and  we 
cannot  see  that  the  fact  that  the  structures  in  which  the  bus* 
iness  is  carried  on  are  partly  on  this  alley  will  render  thia 
business  itself  unlawful. 
The  order  appealed  from  should  be  affirmed.    So  ordered.. 

Collins  and  Buck;  JJ.,  absent. 


KoTSAKOB — OsOTRUcnoN  OF  Allby. — In  lome  JnrUdiotiona  lUeyt  ar» 
held  not  to  be  primarily  designed  as  streets,  bat  timply  as  a  means  of  local 
•onvenienoe  to  a  limited  neighborhood,  and  that  an  obstruction  thereon  ia. 
not  a  nuisance  in  itself:  Bagley  r.  People,  43  Mich.  355;  38  Am.  Rep.  192;. 
Beeclterv,  People,  38  Mich.  289;  31   Am.  Bep.  316.     But  the  streets  and 
alleys  of  a  town  are  generally  regarded  as  highways:  See  monographic  not» 
to  Mftyhew  v.  Noi'ton,  28  Am.  Dec.  303,  on  highways;  NihleU  v,  Naghuiile,. 
12  Heisk.  684;  27  Am.  Bep.  755.     The  owners  of  lands  bounded  on  an  alley» 
who  have  free  use  thereof,  have  the  same  rights  therein  that  the  public  has 
in  its  highways,  ahd  closing  the  alley  may  properly  be  assumed  to  be  a  nui* 
sance  per  se  in  an  action  to  recover  damages  for  its  contiuaance:  BlUn  v. 
American  Academy  of  Aftisic,  120  Pa.  St.  60S;  6  Am.  St.  Rep.  739.     Any 
unauthorized  permanent  structure  materially  encroaching  upon  a  highway^ 
or  impeding  or  interfering  with  travel,  is  a  nuisance  per  ao:  Savage  v.  CUy  of 
Salem,  23  Or.  3S1;  37  Am.  St.  Rep.  692,  and  note. 

Damages  for  Nuisanob  Crbatbd  bt  Lawful  Businbss.— Lawful  bnsi* 
nesses  must  be  so  conducted  as  not  to  constitute  nuisances,  such  as  the  cro- 
ation  of  smoke,  soot,  cinders,  etc.:  Note  to  Sullivan  r,  Bayer,  1  Am.  St.  Rep* 
54.  A  trade  or  business,  though  lawful  and  useful,  ia  a  nuisance  if  it  inter- 
feres with  the  reasonable  enjoyment  of  neighboring  property,  or  injures  the 
property  itself:  Susquelianna  Ferlilizer  Co.  v.  Malone,  73  Md.  268;  25  Am.  St. 
Rep.  595;  BM  v.  Cainiegie,  145  Pa.  St.  324;  27  Am.  St  Rep.  694.  And  on» 
who  sustains,  by  reason  of  a  public  nuisance,  a  special  damage  different  from 
that  which  ia  common  to  all  may  maintain  an  action  for  such  damage,  thongh 
there  are  many  other  persons  injured  to  the  same  extent  as  himself:  WyUe 
▼.  Elwood,  134  IIL  281;  23  Am.  St  Rep.  673;  Jaekaon  v.  Kiel,  13  CoL  378$ 
16  Am.  St  Rep.  207.  The  action  lies  without  regard  to  the  locality  whera 
the  bosiness  is  carried  on;  Susquehanna  Fertilizer  Co.  v.  Malone,  73  Md.  268; 
S6  Am.  St  Rep.  695;  but  in  determining  the  question  of  nnisanca  from 
■nioke^  oindera,  or  noziona  rapor,  reference  must  Lt  had  to  tha  oharaottF 
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and  manner  of  niing  the  property  prodacing  the  injarj  complied  oC  la 
each  oeaei  trifling  annoyances  and  inconveniences  suffered  by  persons  dwell* 
ing  in  oitiea  will  not  be  regarded  as  nnisancea:  Sukr  t.  SuUiwan^  75  Md. 
•16}  82  ▲m.  8fe.  Bep.  420. 
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TuAL. — A  ViKW  09  THE  PasMiBSS  IS  allowed,  not  for  the  porpoae  of  fur- 
nishing evidence  upon  which  a  verdict  is  to  be  found,  but  solely  for  the 
parpose  of  better  enabling  the  jury  to  uaderstand  and  apply  the  eyi« 
denoe  given  in  court. 

Appeal — Vixw  op  Prbmubs — iNSTRUcnoNS. — ^It  is  reversible  error  to  in- 
struct the  jury  that  they  may  use  as  evidence  in  the  ease  what  they 
saw  or  learned  upon  a  view  of  the  premisea 

Bbal  PROPERirr — Tub  Right  or  Lateral  Sttpport  is  an  absolute  right 
)f  property,  and  the  owner  has  a  legal  remedy  against  one  who  removes 
the  natural  support  of  the  soil,  which  is  based,  not  upon  negUgenoe^ 
but  upon  the  violation  of  the  right  of  property. 

Real  Property. — The  Right  op  Lateral  Support  applies  only  to  the 
land  itself,  and  not  to  the  buildings  or  other  artificial  atmcturee 
thereon. 

Real  Property — Lateral  Svpport— AorioNABLR  Wrong. — ^If  one,  by  dig- 
ging in  his  own  land,  causes  the  adjoining  land  of  another  to  fall,  the 
actionable  wrong  is  not  the  excavation,  but  the  act  of  allowing  the 
other *s  land  to  fall. 

Dam AOBa— Removal  op  Lateral  Support.— The  measure  of  damages  for 
causing  the  soil  of  another  to  fail  by  removing  its  lateral  support  is 
the  diminution  of  the  value  of  the  laud  by  reason  of  such  fall,  where  the 
fall  is  the  natural  and  proximate  result  of  such  removaL 

Action  to' recover  damages  for  removal  of  lateral  support^ 
There  was  a  verdict  for  the  plaintifif,  Katharine  Schultz,  and 
the  defendant  appealed  from  an  order  denying  his  motion  for 
a  new  triaL 

LiitU  &  Nunn,  for  the  appellant. 

M.  C.  Brady,  for  the  respondent 

495  Mitchell,  J.  This  was  an  action  for  damages  for  the 
wrongful  act  of  the  defendant  in  removing  the  lateral  sup- 
port of  plaintiff's  soil  from  the  adjacent  land,  causing  it  to 
fall.  The  jury  was  sent  out  to  view  the  premises.  This  is  al- 
lowed, not  for  the  purpose  of  furnishing  evidence  upon  which 
«  verdict  is  to  be  found,  but  solely  for  the  purpose  of  better 
enabling  the  jury  to  understand  and  apply  the  evidence 
ipven  in  court:  Chtife  v.  State,  19  Minn.  271;  Brakken  v» 
MinneapoliM  etc.  By.  Co.,  29  Minn.  43. 
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When  the  court  sent  the  jury  out,  he  instructed  them  to 
carefully  view  the  premises^  so  as  to  form  an  opinion  for 
themselves,  in  connection  with  the  evidence,  of  what  the  dam- 
ages were;  and  in  the  charge  the  jury  were  told  that  they 
had  been  permitted  to  look  the  premises  over,  so  that  they 
might  have  another  standard  by  which  to  gauge  the  evidence 
they  had  heard  in  court;  that  it  might  perhaps  help  them 
in  determining  whether  the  witnesses  for  the  plaintiff  or  the 
witnesses  for  the  defendant  had  more  nearly  told  the  truth 
in  regard  to  the  damages  to  the  premises.  And  again,  when 
asked  by  a  juror  whether  *Uhey  had  to  go  according  to  the 
evidence  or  not,*'  the  court  told  them  they  had  to  go  by 
the  evidence,  but  added  that  testimony  was  one  thing  and 
evidence  was  another;  that  '*  testimony"  was  the  words  they 
heard  in  court,  and  ''  evidence"  what  they  considered  it  worth; 
that  they  were  not  bound  to  accept  as  true  the  statements 
of  witnesses  as  to  the  damages,  but  had  a  right  to  weigh 
them  with  their  common  sense,  judgment,  and  experience, 
aided  by  what  they  saw  on  the  premises;  that  they  were 
not  sent  out  to  go  blindfolded,  and  see  nothing,  but  to  see 
what  they  could,  as  business  men,  in  the  light  of  their  expe- 
rience; and  that  they  must  determine  the  issue  in  the  case 
by  the  evidence  given  in  court,  '*  and  in  the  light  of  what 
they  saw  there." 

While  the  court  did,  in  the  course  of  the  charge,  instruct 
the  jury  in  general  terms  that  they  should  be  guided  by  the 
evidence  given  in  court — that  that  was  the  evidence  by  which 
they  were  bound  if  they  believed  it  to  be  true— yet  the  in- 
atructions  which  we  have  referred  to  were  not  withdrawn,  or 
in  any  way  expressly  modified. 

^*^  Our  opinion  is  that,  taking  the  charge  as  a  whole,  its 
fair  import  is  that  the  jury  might  use  what  they  saw  or  sup- 
posed they  had  learned  on  the  view  as  evidence  in  the  case, 
at  least  for  some  purposes.  This,  we  think,  is  the  way  it 
would  be  naturally  understood  by  the  jury.  This  was  error» 
for  which  a  new  trial  must  be  granted. 

There  are  one  or  two  suggestions  as  to  the  law  of  such 
cases  which  it  may  be  well  to  make  in  view  of  a  second  trial. 
The  right  of  lateral  support  from  the  adjacent  soil  is  an  ab- 
•olute  right  of  property;  and,  as  a  consequence  of  this  princi- 
ple, it  follows  that  for  any  injury  to  his  soil,  resulting  from 
the  removal  of  the  natural  support  to  which  it  is  entitled,  by 
means  of  excavation  on  an  adjoining  tract,  the  owner  has  a 
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legal  remedy  against  the  party  by  whom  the  mischief  has 
been  done.  This  does  not  depend  upon  negligence,  but  upon 
the  violation  of  the  right  of  property:  Nichols  v.  City  of  Du- 
luth,  40  Minn.  389;  12  Am.  St.  Rep.  743;  Foley  v.  Wyeth,  2 
Allen,  131;  79  Am.  Dec.  771;  Gilmore  v.  DriscoU,  122  Mass. 
199;  23  Am.  Rep.  312;  McGuire  v.  Grant,  25  N.  J.  L.  362;  67 
Am.  Dec.  49.  This  unqualified  or  absolute  right  of  lateral 
support  applies  only  to  the  land  itself,  and  not  to  the  build* 
ings  or  other  artificial  structures.  Where  one,  by  digging  in 
his  own  land,  causes  the  adjoining  land  of  another  to  fall, 
the  actionable  wrong  is  not  the  excavation,  but  the  act  of 
allowing  the  other's  land  to  fall:  Sedgwick  on  Damages,  sec» 
925. 

Hence,  the  measure  of  damages  is  the  diminution  of  the 
value  of  the  land  by  reason  of  the  falling  of  the  soil;  and  it 
is  immaterial  whether  this  falling  be  called  "caving"  or 
^'washing,"  provided  it  is  the  natural  and  proximate  result 
of  removing  the  lateral  support 

Order  reversed. 

Collins  and  Buck,  JJ.,  absent,  took  no  part 

Trial— Vnw  ov  PREMi8iiB.-~The  objeot  of  aUowmg  a  yiew  of  the  prom- 
iaes  U  not  to  furnish  evidence  upon  which  a  verdict  may  be  found,  hni 
to  enable  the  jary  better  to  nnderstand  and  apply  the  evidence  given  iu 
court.  They  must  not  base  their  verdict  in  any  degree  upon  the  inspection 
itself.  Even  the  impression  made  upon  their  minds  by  it  is  not  evidence 
in  the  case,  and  cannot  be  considered  in  making  up  their  verdict:  See  mon* 
egraphic  note  to  Erwin  ▼.  Bulla,  92  Am.  Dec.  343,  345.  discussing  the  suU 
ject.  The  jury  have  no  right  to  base  their  finding  on  evidence  not  adduced 
in  court,  nor  upon  a  view  not  authorized  by  the  court:  Peppercorn  w,  CUf 
qf  Black  River  Falls,  89  Wis.  38;  46  Am.  St.  Rep.  8ia 

Real  Propkrtt— Lateral  Suffort.— For  any  injury  to  his  soil  resulting 
from  the  removal  of  the  natural  support  to  which  it  is  entitled,  by  meana 
of  excavation  on  the  adjoining  tract,  the  owner  has  a  legal  remedy  in  aa 
action  at  law  against  the  party  by  whom  the  work  has  been  done  for  the 
mischief  thereby  occasioned.  This  does  not  depend  upon  negligence  or  un» 
skillfulness,  but  upon  the  violation  of  a  right  of  property  which  has  been 
invaded  and  disturbed.  This  rule,  however,  is  limited  to  injuries  caused  to^ 
the  land  itself,  and  does  not  afford  relief  for  damages  by  the  same  means  to> 
artificial  structures.  The  measure  of  damages  is  the  diminution  in  the 
yalue  of  the  lot  by  reason  of  the  defendant's  acts,  and  not  what  it  will  ooat^ 
to  restore  the  lot  to  its  former  condition:  See  monographie  note  to  Larwrn 
▼.  Metropolitan  B^rttt  Bp.  Oo.,  83  An.  St  Rep.  472;  476^  oa  the  right  t» 
lateral  support. 
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Gatb  City  Building  and  Loan  Association  v. 
National  Bane  of  Comhbboel 

[126  MlBBOXTBI,  88.] 

Banks  and  Banking — Power  or  Agbnt  to  Indorse  Ohbok — ^MraAPPUOA- 
TION  or  MONKT. — ^The  secretary  and  active  manager  of  a  building  associ- 
ation who  is  also  its  general  financial  agent  and  custodian  of  its  securities, 
with  power  to  collect  them  and  **  to  receive  all  moneys  uiid  pay  the  same 
over  to  the  treasurer,*'  has  implied  power  to  indorse  a  check  payable  to 
the  order  of  the  association,  and  if,  after  such  indorsement,  he  deposits 
the  check  to  the  credit  of  his  personal  account,  the  bank  receiving  the 
deposit  in  good  faith  and  due  course  of  business  is  not  liable  for  his 
misappropriation  of  the  money  paid  out  on  his  individual  checks. 

C.  S.  Owsleyy  and  Lathrop^  Morrow^  Fox  dt  Moore^  for  the 
appellant. 

E,  Rohiiisoriy  for  the  respondent. 

**  Brace,  J.  This  is  an  appeal  from  a  judgment  in  favor 
of  the  defendant  in  the  Jackson  county  circuit  court. 

The  plaintiff  is  a  building  and  loan  association  organized 
under  the  laws  of  this  state,  of  which,  at  the  time  of  the  trans- 
action in  question,  E.  B.  Richardson  was  president,  Benjamin 
Holmes,  treasurer,  and  George  L.  Harris,  secretary.  In  June, 
1887,  the  association  made  a  loan  to  Richardson  of  four  thou- 
sand dollars  evidenced  by  his  bond,  and  secured  by  a  deed  of 
trust  on  some  property  in  Kansas  City.  In  June,  1888,  Rich- 
ardson concluded  to  pay  off  this  loan,  and  made  an  arrange- 
ment with  Judge  Brumback  for  that  purpose,  who,  on  the  19th 
of  June,  1888,  drew  his  own  check  of  that  date  for  three  thou* 
•and  six  hundred  and  seventy -six  dollars  and  seventy-four 
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cents,  the  balance  due  thereon,  '*  on  Armour  Bros.  Banking 
Companj,"  payable  to  ^  Gate  City  Building  and  Loan  Asso- 
ciation/' and  delivered  the  same  to  the  said  Harris  in  pay« 
ment  thereof,  who  indorsed  said  check  '*  Gate  City  B.  A  L. 
Assn.,  by  George  L.  Harris,  secretary";  and  on  the  next  day 
presented  the  same  to  the  defendant  bank,  in  which  ^'  was 
then  being  kept  an  account  in  the  name  of  said  association, 
as  also  an  individual  account  in  the  name  of  said  Harris  for 
deposit  on  his  personal  account.  Thereupon  the  check  was 
credited  to  Harris  on  his  individual  account,  and  collected  by 
the  bank,  through  the  clearing  house  of  Armour  Bros.  Bank- 
ing Company,  on  the  2l6t  of  Jiine,  1888.  Afterward,  the 
proceeds  thus  placed  to  the  credit  of  Harris  on  his  personal 
account  were  checked  out  by  him  on  bis  individual  checks, 
for  what  purposes  does  not  appear,  except  that  on  the  same 
day  of  the  deposit  there  was  deposited  to  the  credit  of  the 
association  on  its  account  the  sum  of  five  hundred  and  ninety 
dollars  and  thirty-three  cents,  the  exact  amount  of  one  of  his 
checks  on  that  day  charged  to  him  on  his  individual  account. 

On  the  same  day  the  check  was  given  by  Brumback  the 
following  written  statement  was  made  upon  the  face  of  the 
bond  of  Richardson:  ^*  Received,  June  19,  1888,  payment  in 
full  by  E.  E.  Richardson,  per  J.  Brumback,  $3,676.74.  Gea 
L.  Harris,  secretary."  And  the  deed  of  trust  was  satisfied 
of  record  by  a  deed  of  quitclaim  executed  by  the  vice-presi- 
dent  of  the  association  in  pursuance  of  a  special  order  of  the 
board  of  directors. 

Harris,  the  secretary,  was  the  active  manager  of  the  asso- 
ciation, and,  under  its  by-laws,  the  custodian  of  its  bonds, 
notes,  mortgages,  and  other  securities,  the  keeper  of  its  ac- 
counts with  its  officers  and  members  and  those  having  deal« 
ings  with  the  association,  whose  duty  it  was  *'  to  receive  all 
moneys  and  pay  the  same  over  to  the  treasurer,"  and  '*at  all 
meetings  of  the  board  of  directors  furnish  a  statement  of  the 
financial  condition  of  the  association,  and  give  a  detailed 
statement  thereof  at  each  annual  meeting,  and  make  a  semi- 
annual report  for  publication  in  January  and  July  of  each 
year."  The  treasurer  was  the  custodian  of  the  money  of  the 
association,  whose  duty  it  was  "to  ®*  receive  from  the  secre- 
tary all  money  paid  into  the  association,"  to  "  pay  all  orders 
issued  by  the  board  of  directors,  signed  by  the  president  and 
countersigned  by  the  secretary,"  and  to  keep  his  accounts 
**open  at  all  times  to  the  inspection  of  the  president  and 
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board  of  directors,^  and,  when  demanded  by  them,  '^  to  give 
Batisfactory  proof  that  the  money  and  other  assets  are  actu- 
ally in  hand  in  accordance  with  his  own  books  and  those  of 
the  secretary."  It  was  the  duty  of  the  board  of  directors  to 
hold  monthly  meetings  for  the  transaction  of  the  business  of 
the  association,  not  otherwise  provided  for,  on  the  first  Mon- 
day evening  of  each  month. 

la  the  account  of  Holmes,  the  treasurer,  kept  by  the  secre- 
tary in  the  ledger  of  the  association,  appears  the  following 
entry:  '^October  1,  1888.  Cash,  B.  E.  Richardson,  loan  re- 
turned, thirty-seven  hundred  dollars." 

The  evidence  further  tends  to  prove  that  Harris  made  the 
deposits  to  the  credit  of  the  association's  account  in  the  bank; 
that  he  was  the  only  one  that  came  to  the  bank  to  attend  to 
its  business;  that  prior  to  this  transaction  Harris  had  been 
making  deposits  both  on  his  own  account  and  on  the  account 
of  the  association;  that  he  was  in  the  habit  of  depositing 
checks  payable  to  the  association  indorsed  as  this  one  was, 
and  no  checks  came  to  the  bank  indorsed  in  any  other  way; 
that  he  made  other  deposits  to  his  own  credit  in  the  same 
way;  that  he  "used  very  often  to  deposit  the  entire  receipts 
to  his  own  credit  and  then  give  the  company  a  check  to  cover 
it,  and  deposit  it  to  the  credit  of  the  association";  that  no 
objection  was  ever  made  by  any  of  the  officers  of  the  associa- 
tion to  his  mode  of  doing  the  business  at  the  bank,  and  this 
check  was  not  deposited  otherwise  than  in  the  regular  course 
of  his  business  with  the  bank. 

*^  It  further  appears  from  the  evidence  that,  in  April  or 
May,  1889,  Harris  absconded,  and  it  was  thereafter  discovered 
by  the  association  that  there  was  a  shortage  in  his  accounts, 
and  that  the  check  in  question  had  been  deposited  by  him 
(o  the  credit  of  his  individual  account.  In  July  thereafter, 
a  demand  was  made  on  the  bank'for  the  return  of  the  money 
collected  thereon,  and  on  the  28th  of  September,  1889,  this 
suit  was  instituted  for  its  recovery,  in  the  form  of  an  action 
for  money  had  and  received  to  the  use  of  the  association. 

At  the  close  of  all  the  evidence  the  court  instructed  the 
jury  to  find  for  the  defendant;  plaintiff  tliereupon  took  a 
nonsuit,  and,  the  court  refusing  to  set  the  same  aside,  the 
plaintiff  appeals. 

The  law  of  the  case  seems  to  be  within  a  narrow  compass. 
There  is  not  a  particle  of  evidence  tending  to  prove  that  the 
bank  did  not  act  in  perfect  good  faith  in  this  transaction,  in 
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respect  of  which  it  occupied  no  fidaciarj  relation  to  plaintiff. 
It  does  not  appear  from  the  evidence  to  what  purpose  the  pro* 
ceeds  of  the  check  were  ultimately  applied  bj  Harris — ^it  may 
have  been  to  his  own  or  to  those  of  the  association — ^nor  is 
this  a  matter  of  any  importance  upon  the  present  issue.  The 
bank  was  not  responsible  for  the  proper  application  of  those 
proceeds  by  him:  Rev.  Stats.  1889,  sec.  8691.  The  check 
was  a  negotiable  instrument:  FamoiLS  etc,  Co,  y.  CrotswhUB^ 
124  Mo.  34;  46  Am.  St.  Rep.  424.  The  credit  given  to  the 
account  of  Harris  was  the  same  as  if  the  money  had  been 
paid  him  on  the  check  and  had  been  immediately  placed 
back  by  him  and  credited  on  his  own  account:  Benton  t. 
Qermanr American  Nat.  Bank,  122  Mo.  332;  Oddie  v.  City 
Nat.  Bank,  45  N.  Y.  735;  6  Am.  Rep.  160;  2  Morse  on  Banks 
and  Banking,  3d  ed.,  sec.  451.  The  bank  thereby  became  a 
purchaser  for  value,  in  the  ordinary  course  of  business  of  the 
instrument,  and  entitled  to  collect  the  proceeds  thereof  to 
its  own  account  if  it  acquired  plaintifiTs  title  by  indorsement. 
So  that  the  ^  only  question  is,  Did  Harris  in  his  official 
capacity  as  secretary  have  power  to  transfer  the  check  by 
indorsement? 

By  the  by-laws  the  secretary  was  made  the  general  fiscal 
agent  of  the  association — the  custodian  of  all  its  securities, 
whether  bonds,  bills,  notes,  drafts,  checks,  or  whatever  their 
form  might  be.  To  him  and  to  him  alone  was  intrusted  the 
duty  of  keeping  the  accounts  of  the  association  and  of  ool* 
lecting  all  moneys  due  or  coming  to  the  association  on  ao* 
count  of  such  securities  or  from  any  other  source.  All 
moneys  were  to  pass  through  his  hands  into  those  of  the 
treasurer,  whose  only  authority  was  to  receive  the  moneys  of 
the  association  from  the  secretary  and  pay  the  same  out  in 
the  manner  prescribed  by  the  by-laws.  The  by-laws  were 
of  course  made  for  an  association  to  be  conducted  in  ao- 
cordance  with  the  business  principles  of  the  age,  and  it 
would  be  a  strange  construction  of  those  by-laws,  in  an  age 
in  which  nine-tenths  of  the  business  of  the  country  is  trans- 
acted through  the  medium  of  bills  of  exchange,  inland 
drafts,  and  bank  checks,  to  hold  that  this  secretary,  who  it 
is  conceded  had  full  power  to  collect  the  loan  from  Richard- 
son,  and  in  doing  so  to  receive  the  check  of  Brumback 
therefor  payable  to  the  association,  and  who  had  full  power 
to  collect  said  check,  had  not  the  power  to  indorse  the  check 
for  the  association  in  order  that  he  might  have  in  hand  the 
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actual  monej  which  he  was  required  to  receive  and  to  pa^ 
over  to  the  treasurer.  Although  the  by-laws  do  not  in  express 
terms  give  the  power  to  indorse  checks  or  to  give  acquittances 
for  money  received  on  account  of  the  association,  yet  these 
powers  are  necessarily  implied  in  the  power  given  to  the  sec- 
retary to  collect  its  securities,  and  pay  the  money  for  the 
same  to  the  treasurer. 

While  by  the  by-laws  all  moneys  are  to  pass  through  the 
hands  of  the  secretary  into  those  of  the  treasurer,  ®*  and 
he  must  have  all  the  power  necessary  to  enable  him  to  collect 
the  money  for  such  securities  and  have  it  on  hand  for  that 
purpose,  they  do  not  contemplate  that  it  shall  remain  in  his 
hands  for  any  considerable  length  of  time,  or  that  it  shall 
be  paid  out  by  him  at  all,  and  in  order  that  no  loss  or 
inconvenience  may  result  therefrom,  the  accounts  showing 
the  condition  of  its  treasury  were  open  at  all  times  to  the 
inspection  of  the  board  of  directors^  whose  duty  it  was  each 
month  to  meet,  ascertain  the  amount  in  the  treasury,  and 
loan  the  same  if  practicable.  Had  these  officers  discharged 
their  duties  the  exact  condition  of  the  fund  arising  from  the 
collection  of  the  loan  to  Richardson  would  have  been  known 
to  them  within  ten  or  fifteen  days  after  it  had  been  received 
by  Harris,  and  they  could  have  then  taken  such  measures 
for  its  disposal  and  the  protection  of  the  association,  as  to 
them  might  have  seemed  necessary  and  proper.  If  the  asso- 
ciation has  met  with  any  loss  by  reason  of  a  misapplication 
of  that  fund  it  must  be  charged  to  a  breach  of  the  trust 
reposed  in  one  of  its  officers  and  the  neglect  of  duty  by  the 
others.  It  cannot  be  charged  to  the  bank  on  account  of  this 
transaction  had  with  its  secretary,  who  therein  acted  clearly 
within  the  scope  of  his  authority. 

The  judgment  is  affirmed. 

All  concur.  

Aqkmot— iNDOBsnanrr  ot  Ohioks  BT.^TIitt  authority  to  iadono  oom* 
mercial  paper  as  the  agent  of  the  owner  will  not  be  implied  from  some  other 
express  authority  nnlosa  ahown  to  be  striotly  neoessary  to  the  oomplete  eze- 
otttion  of  the  ozpreas  power:  /odbm  ▼•  Bank,  92  Teon.  164;  36  Am.  St 
Rep.  81,  and  nolii  8oe^  alio^  the  extended  mala  to  Eunikif  v.  Machias,  41 
Repw  620. 
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LovELAOH  V.  Tbavelbbs*  Protbotivb  Assh. 

pas  HnBoou,  104.] 

COHTEAOTS — Ck>N8TRiTarioif. — GoutraotB  must  bo  intorprttiad  ao  m  to  giro 
•ffeot  to  tho  roaaonable  and  natural  intention  of  the  parties  aa  expreainil 
by  the  language  they  have  used. 

Imsitrakos. — Death  bt  '*Acoidkmt''  meant  death  from  any  nnexpeoted 
event  which  proceeds  from  an  unknown  and  unforeaeen  cause,  happen- 
ing without  the  design  of  the  person  aoted  upon. 

iMavBANCfB— AodDBMT.—DxATH  VROM  DiRBOT  ViOLBNOi  of  a  third  partj 
may  be  an  accident  within  the  meaning  of  a  policy  insuring  the  life  of 
the  deceased. 

Imsubanob—Aooidbnt.— Gross  Nsoligbnoi  of  the  insured  doeanot  defeat 
recovery  upon  an  accident  insurance  policy. 

Inburanob — AoaiDBNT,  What  is. — A  hotel  guest»  who  during  the  illneas 
and  absence  of  the  proprietor  voluntarily  attempts  to  remove  a  third 
person  from  the  hotel  office  by  force  for  boisterous  conduct,  and  ia 
killed  by  him  in  the  attempt^  suffers  death  by  aooident  within  tha 
BManing  of  a  policy  merely  insuring  against  "death  by  aooident*" 

H.  T.  Kent^  for  the  appellant 
V.  Reybum^  for  the  respondent 

^^  Babclay,  J.  This  is  an  action  npon  a  benefit  oertifi- 
oate,  in  the  nature  of  an  insurance  policy,  issued  to  Charles 
H.  Lovelace  bj  the  Travelers'  Protective  Association  of 
America,  the  defendant,  a  benevolent  association,  incorpo- 
rated under  the  laws  of  Missouri.  The  pleadings  need  not 
be  recited.  No  point  is  raised  touching  the  formal  presenta- 
tion of  the  case. 

Counsel  for  both  parties,  with  commendable  frankness  and 
brevity,  have  put  the  material  facts  into  compact  form  to 
facilitate  the  solution  of  the  controversy.  It  was  submitted 
to  the  trial  judge,  without  a  jury,  upon  an  agreed  statement 
and  depositions.  The  only  question  now  urged  is  a  question 
of  law.  Mr.  Lovelace  was  a  member  in  good  standing  in  the 
defendant  association  when  he  met  with  his  death,  August 
8,  1892.  The  plaintiff  is  his  mother,  the  beneficiary  in  his 
membership  certificate.  The  contract  of  insurance  is  con- 
tained in  the  certificate  and  in  parts  of  the  constitution  of 
the  association,  which,  counsel  mutually  agree,  control  the 
issue  of  the  litigation.  In  the  statement,  introducing  the 
report  of  the  case,  copies  of  these  documents  are  given.  No 
point  is  raised  touching  proofs  of  loss,  notice,  or  any  formal 
matter.     The  defendant  meets  the  case  broadly  on  its  merits. 

The  decisive  question  before  us  is,  Was  the  death  of  the 
assured  an  **  accident"  within  the  true  meaning  of  the  oon- 
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tract  of  insuranceT  The  question  was  presented  by  an  in- 
struction that,  under  the  evidence,  plaintiff  was  not  entitled 
to  recover;  which  the  trial  court  refused  to  give.  On  the 
contrary,  the  court  *^^  found  for  the  plaintiff,  and  gave 
judgment  accordingly  for  four  thousand  one  hundred  and 
nineteen  dollars  and  thirty  cents  (which  included  some 
interest).  Defendant  then  appealed,  after  the  usual  prelim- 
inaries. 

The  following  facts  show  the  circumstances  of  the  death  of 
Mr.  Lovelace:  He  was  a  commercial  traveler.  On  the  fifth 
day  of  August.  1892,  he  came  as  a  guest  to  the  hotel  in  Hazel- 
hurst,  Mississippi.  He  was  a  friend  of  the  proprietor,  and 
spoke  to  some  member  of  the  latter's  family  on  the  porch  of 
the  hotel  before  entering  the  oflSce.  Another  man  named 
Oraves  was  in  the  oflSce  of  the  hotel,  making  more  or  less 
noi8*e,  and  cursing  at  times,  when  Lovelace  arrived,  about 
half  past  eleven  o'clock  at  night. 

The  only  witness  besides  Graves  who  saw  the  killing  was 
one  Scott  From  his  testimony  it  seems  that  that  night  the 
proprietor,  Mr.  Brown,  was  sick,  and  there  was  no  one  in 
charge  of  the  office.  Scott  was  putting  in  the  chairs  from 
the  porch  when  Lovelace  walked  in  and  said:  *'  Who  has  got 
charge  of  the  office  to-night?"  Scott  answered,  no  one,  and 
that  he  was  going  to  bed.  Lovelace  then  said:  **  It  lookp  like 
somebody  ought  to  be  about  it."  And  Lovelace  then  turned 
to  Graves  and  said:  '*  Look  here,  young  man,  you  have  got  to 
get  out  of  here,  drinking  and  cursing  that  way  ";  and  Graves 
replied,  "What  have  you  got  to  do  with  it?"  Lovelace  an- 
swered, ^I  am  a  guest  at  the  hotel,  and  I 'think  a  heap  of  the 
family;  and  I  think,  in  the  absence  of  Mr.  Brown,  it  is  sortef 
my  duty  to  see  after  things."  Graves  said,  "  You  had  better 
put  me  out";  Lovelace  replied,  ^*I  will  do  it  in  a  pair  of 
minutes."  And  Graves  said,  with  an  oath,  "  he  would  like 
to  see  him  [Lovelace]  put  him  out."    Lovelace  said,  "I  will 

do  that quick."    Bcott  then  walked  between  them  and 

separated  them. 

^^^  Lovelace  started  upstairs,  but  it  seems  that  he  turned 
again  and  went  back  to  the  register.  Lovelace  then  said,  with 
an  oath,  "  Don't  you  shake  your  band  in  my  face."  (Graves 
had  made  a  gesture  which  Lovelace  interpreted  as  be  stated.) 
They  were  then  a  few  feet  apart.  Graves  replied,  "  You  put 
me  outi  You  have  not  got  any  more  to  do  with  this  than  I 
^ve."    Lovelace  then  declared  he  would  slap  Graves,  and 
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applied  an  opprobrious  epithet  to  him.  Lovelace  then  slapped 
and  pushed  Graves  back  until  the  latter  struck  the  wall,  or 
door  which  was  closed;  and  whilst  they  were  thus  together, 
Graves  drew  a  pistol  from  his  pocket,  and  shot  Lovelaoe  sev- 
eral times,  in  consequence  of  which  he  afterward  died.  Love- 
lace weighed  one  hundred  and  seventy-five  pounds.  He 
would  have  pushed  Graves,  who  was  much  lighter  and 
smaller,  out  of  the  door,  if  it  had  been  open.  Lovelace  did 
not  know  Graves  at  the  time.  The  next  day  he  asked  what 
boy  that  was  that  shot  him. 

The  foregoing  gives  a  sufficient  description  of  the  scene,  as 
defendant  claims  it  occurred.  The  substance  of  the  conten* 
tion  on  that  side  is,  that  Mr.  Lovelace  lost  his  life  at  the  hands 
of  Graves  in  a  fight  with  the  latter,  brought  on  by  the 
language  and  acts  of  the  former.  It  was  not  claimed,  how* 
ever,  that  Lovelace  knew  that  Graves  was  armed  when  the 
difficulty  began. 

The  defendant  asserts  that  **  it  is  not  an  accidental  killing, 
such  as  to  make  the  defendant  liable,  where  the  death  was 
the  result  of  a  rencounter,  or  where  the  party  killed  was  the 
voluntary  agent  in  bringing  on  the  difficulty  resulting  in  his 
death,  or  placed  himself  in  such  a  position  as  to  induce  it." 
On  the  other  hand  the  plaintiff  insists  that  the  oocurrenoa 
was  an  **  accident." 

^^^  The  contract  in  this  case  is  to  be  interpreted  so  as  to 
give  effect  to  the  intention  of  the  parties,  as  expressed  by  the 
language  they  have  used.  That  intention  is,  moreover,  to  be 
construed  as  the  reasonable  and  natural  one  imported  by 
their  words:  Rutherforth's  Institutes,  2d  Am.  ed.,  413.  ''  In 
case  of  death  by  accident,''  is  the  language  immediately  in 
view.  In  the  same  contract  we  note  that  the  defendant  was 
to  pay  one  hundred  dollars  '*  in  case  of  his  death  from  natural 
causes." 

The  form  of  the  contract  is  very  simple.  It  is  free  from 
those  limiting  terms,  which,  in  two  of  the  three  cases  cited 
by  the  defendant,  formed  the  basis  of  the  judgments  therein. 
We  are  merely  called  on  to  say  whether  his  death  was  by 
^* accident"  within  the  intention  of  these  parties.  They  did 
not  define  the  term,  further  than  its  use,  in  contradistinction 
to  ^' death  from  natural  causes,"  may  be  considered  as  having 
some  significance.  We,  hence,  should  give  the  word  its 
usual,  natural,  and  popular  meaning,  there  being  nothing  to 
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indicate  a  different  purpose  in  its  use.    In  that  sense,  was 
Lovelace's  death  an  accident? 

We  find  the  following  definitions  of  '*  accident"  in  the  law 
dictionaries:  '*  Death  by  accident  roeans  death  from  any 
unexpected  event  which  happens  as  by  chance,  or  which 
does  not  take  place  according  to  the  usual  course  of  things": 
Anderson's  Law  Dictionary  (1889).  *' An  unusual  or  uneit- 
pected  event":  Abbott's  Law  Dictionary  (1879).  *JAn  un- 
foreseen event,  occurring  without  the  will  or  design  of  the 
person  whose  mere  act  causes  it;  an  unexpected,  unusual,  or 
iindesigned  occurrence":  Black's  Law  Dictionary  (1891).  **• 
'^An  event  which,  under  the  circumstances,  is  unusual  and 
unexpected  by  the  person  to  whom  it  happens":  Bouvier's 
^Law  Dictionary  (1883).  '*A  casualty;  an  act  of  Providence; 
an  event  that  takes  place  without  one's  foresight  or  expecta- 
tion": Burrill's  Law  Dictionary  (1887).  "An  extraordinary 
incident;  something  not  expected":  Wharton's  Law  Lexi- 
con (1883). 

The  larger  dictionaries  of  the  English  language  furnish 
these  among  other  definitions  of  ''accident,"  viz:  "In  gen* 
eral,  anything  that  happens  or  begins  to  be  without  design, 
or  as  an  unforeseen  efifect;  •  •  •  .  Specifically,  an  undesir* 
able  or  unfortunate  happening;  ....  a  casualty  or  mi- 
bap":  Century  Dictionary  (1889).  '' Literally,  a  befalling; 
an  event  that  takes  place  without  one's  foresight  or  expecta- 
tion; an  undesigned,  sudden,  and  unexpected  event;  .  •  •  • 
often  an  undesigned  and  unforeseen  occurrence  of  an  afiBictive 
or  unfortunate  character;  a  casualty;  a  mishap;  as,  to  die  by 
an  accident":  Webster's  International  Dictionary  (1892)* 
*'An  event  proceeding  from  an  unknown  cause,  or  happening 
without  the  design  of  the  agent;  an  unforeseen  event;  inci« 
dent;  casualty;  chance":  Worcester's  Dictionary  (1888). 

On  several  occasions  the  courts  have  approved  or  quoted 
some  of  the  foregoing  definitions,  in  dealing  with  the  subject 
of  accident  insurance:  Schneider  v.  Provident  Life  Ins.  Co. 
(1869),  24  Wis.  8U;  1  Am.  Rep.  157;  Providence  etc.  Co.y. 
Martin  (1869),  32  Md.  315;  Ripley  v.  Railway  etc.  Assur.  Co* 
(1870),  Fed.  Cas.  No.  11,854;  2  Bigelow's  Life  Insurance 
Reports,  741;  North  American  etc.  Co.  v.  Burroughs  (1871), 
69  Pa.  St.  51;  8  Am.  Rep.  212;  Supreme  Council  v.  0arrigu9 
<1885),  104  Ind.  140;  54  Am.  Rep.  298.  In  other  cases  they 
have  freely  used  the  word  in  decisions  in  the  broad  meaning 
which  those  definitions  express:   Vincent  r»Stinehour  (1885)^ 
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7  Vt.  62;  29  Am.  Dec.  145;  Bostwiek  *"  v.  Stiles  (1868), 

86  Conn.  195;  Clements  y.  Railway  Co.  (1894),  2  Q.  B.  Div. 
482. 

Some  special  cases  on  accident  policies  different  from  that 
now  before  ns  furnish,  nevertheless,  opinions  of  learned 
judges  which  cast  some  useful  light  on  the  present  contro-^ 
versy. 

In  Sinclair  y.  Assurance  Co.  (1861),  4  L.  T.  Rep.,  N.  S.,. 
16,  a  case  wherein  the  court  of  queen's  bench  denied  a  right 
of  recovery  for  death  caused  by  a  sunstroke  sustained  by  th» 
master  of  a  ship  in  China,  holding  that  such  death  was  not 
**a  personal  injury  arising  from  an  accident  at  sea,"  it  was 
said  by  Chief  Justice  Cockburn:  ^'It  is  difficult  to  define 
the  term  *  accident,'  as  used  in  a  policy  of  this  nature,  so  as^ 
to  arrive  with  perfect  accuracy  at  the  boundary  line  between 
death  from  accident  and  death  from  natural  causes.  At  the 
same  time,  we  think  we  may  safely  assume  that  in  the  term 
'  accident,'  as  so  used,  some  violence,  casualty,  or  vis  tnajor 
is  necessarily  involved." 

In  Fenwick  v.  Schmalz  (1868),  L.  R.  8  Com.  P.  813,  Willes, 
J.,  held  that  a  snowstorm  was  not  an  accident  (as  mentioned 
in  a  charter  party),  because  it  is  one  of  the  ordinary  oper- 
ations of  nature.  He  said  it  *4s  an  incident  rather  than 
accident."  He  then  remarked:  *'An  accident  is  not  the 
same  as  an  occurrence,  but  is  something  that  happens  oat 
of  the  ordinary  course  of  things." 

In  Ripley  v.  Railway  etc,  Assur.  Co.  (1870),  Fed.  Gas.  No* 
11,854,  2  Bigelow's  Insurance  Reports,  741,  already  cited,  it 
is  said:  '*  Ifi  the  more  popular  and  common  acceptation  of 
the  word  ^accident,'  if  not  in  its  precise  meaning,  includes 
any  event  which  takes  place  without  the  foresight  or  expec-^ 
tation  of  the  person  acted  upon  or  affected  by  the  event'^ 
Death  by  drowning  {Winapear  v.  Accident  Ins.  Co.  (1888)^ 
6  Q.  B.  Div.  42)  and  by  fright  {McGlinchey  v.  Fidelity  etc.  Co. 
(1888),  80  Me.  251;  6  Am.  St.  Rep.  190)  have  been  held  to^ 
be  ^^^  deaths  by  accident  under  policies  of  much  narrower 
scope  than  that  now  before  the  court 

We  have  quoted  these  various  cases,  definitions,  and  com* 
ments,  not  with  a  view  to  approve  or  criticise  any  one  of 
them,  but  to  indicate  the  very  wide  range  of  meaning  borne 
by  the  word  ^'accident,"  when  unaccompanied  with  anylimi^ 
tation  in  the  context  We  shall  not  attempt  to  furnish  anj 
general  definition  of  an  accident  in  the  particular  oase  before 
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us,  further  than  the  conclasion  we  shall  announce  may  im- 
ply. 

The  learned  counsel  for  defendant  concedes  the  force  of 
the  argument  deduced  from  the  ordinary  meanings  of  the- 
word,  bat  insists  that  they  cannot  apply  where  the  insured 
has  voluntarily  assumed  the  risk  which  proves  to  be  fatal^ 
in  this  instance,  by  entering  into  the  altercation  which  led 
to  his  death. 

But  there  is  one  weak  point  in  that  contention.  There  is  na 
proof  whatever  that  the  insured  had  any  cause  or  reasonable 
ground  to  anticipate  that  he  would  be  shot  or  killed  when  he- 
undertook  to  attempt  to  eject  Graves  from  the  hotel.  Thera 
is  no  proof  that  Graves  exhibited  a  weapon,  or  made  anj 
femarks  indicating  a  purpose  to  shoot,  before  the  affray» 
The  mere  fact  that  Lovelace  engaged  in  or  brought  on  a  fight 
in  the  manner  described  did  not  of  itself  indicate  that  ha 
sought  death,  or  had  reason  to  expect  it  as  a  consequence  of 
bis  action. 

In  Schneider  v.  Provident  Life  Ins.  Co.  (1869),  24  Wis.  28^ 
1  Am.  Rep.  157,  a  party  was  allowed  to  recover  upon  an  ac* 
cident  policy,  tliough  it  appeared  he  had  been  negligent  in 
attempting  to  board  a  moving  train  of  cars.  The  court  said: 
"There  is  nothing  in  the  definition  of  the  word  *  accident' 
that  excludes  the  negligence  of  the  injured  party  as  one  of 
the  elements  contributing  to  produce  the  result  ....  An 
accident  may  happen  from  ***  an  unknown  cause,  but  it  is 
not  essential  that  the  cause  should  be  unknown.  It  may  be 
an  unusual  result  of  a  known  cause,  and  therefore  unex« 
peeled  by  the  party.  And  such  was  the  case  here,  conceding 
that  the  negligence  of  the  deceased  was  the  cause  of  the  ac* 
cident.'*  That  decision  was  approvingly  followed  in  the 
ease  from  the  seventy-second  Maryland  report  already  cited. 

In  Keens  v.  New  England  Mut.  Accident  Assn.  (1894),  161 
Mass.  149,  a  recovery  on  an  accident  policy  was  sustained 
where  the  assured  was  run  down  while  passing  over  a  street 
crossing  of  a  railway  track  in  front  of  a  moving  freight-car, 
notwithstanding  the  policy  required  the  assured  '^to  use  all 
due  diligence  for  personal  safety." 

In  Cornish  v.  Insurance  Co.  (1889),  28  Q.  B.  Div.  453,  it 
itppeared  that  the  insured  met  his  death  by  attempting,  in 
broad  daylight,  to  cross  the  main  line  of  a  railway  in  front 
of  a  coming  train,  which  struck  and  killed  him.  The  Eng* 
lish  court  of  appeal  held  that  there  could  be  no  recovery  upon 
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A  policy  which  excepted  from  the  risks  insured  against  acci- 
dents happening  by  '*  exposure  of  the  insured  to  obvious  risk 
of  injury."  But  Lindley,  L.  J.  (who  delivered  the  leading 
opinion),  placed  the  ruling  upon  the  language  just  quoted, 
remarking,  in  so  doing:  "  We  accept  the  view  of  the  jury  that 
this  accident  may  be  called  an  ordinary  misadventure^  but 
the  question  is,  whether  the  policy  covers  it."  He  thus  char- 
acterized the  mishap  as  an  ^'accident,"  notwithstanding  the 
gross  negligence  of  the  insured.  ^,. 

In  Travelers'  Lis.  Co.  v.  MeConJcey  (1888),  127  U.  S.  661, 
where  the  insured  had  been  killed  by  a  shot  (wliether  fired 
by  himself  or  by  another  was  in  issue),  the  supreme  court  of 
Ihe  United  States  based  a  similar  ruling,  denying  a  recovery, 
on  the  express  terms  of  the  ^^^  policy,  excepting  from  its 
scope  'intentional  injuries,  inflicted  by  the  insured  or  any 
other  person." 

A  like  ruling  was  made  in  construing  the  same  language 
of  an  accident  policy  in  this  state:  Phelan  v.  Travelera'  Ins. 
Co,  (1890),  38  Mo.  App.  640.  In  other  cases  it  has  been 
held  that  death  produced  by  the  direct  violence  of  a  third 
party  is  none  the  less  an  accident  (as  regards  the  insured), 
because  the  injury  was  intentionally  inflicted  by  the  third 
party:  Hutchcraft  v.  Travelers'  Ins.  Co.  (1888),  87  Ky.  300; 
12  Am.  St.  Rep.  484;  Richards  v.  Travelers'  Ins.  Co.  (1891), 
89  Cal.  170;  23  Am.  St  Rep.  455.  But  in  the  former  case  a 
recovery  was  denied  because  of  a  clause  in  the  policy  similar 
to  that  quoted  above  from  Travelers'  Ins.  Co.  y.  MeConkey^  127 
U.  S.  661. 

It  has  been  declared,  with  reference  to  fire  insurance,  that 
even  gross  negligence  of  the  insured  will  not  defeat  a  recovery 
in  the  absence  of  stipulations  having  such  an  efifect:  Shaw  v. 
Robberds  (1837),  6  Ad.  &  E.  75;  St.  Louis  Ins.  Co.  v.  Glas- 
gow  (1844),  8  Mo.  713;  41  Am.  Dec.  661;  Johnson  v.  Berkshire 
Ins.  Co.  (1862),  4  Allen,  388;  Enterprise  Ins.  Co.  v.  Parisot 
(1878),  35  Ohio  St.  35;  35  Am.  Rep.  589.. 

In  Supreme  Council  v.  Qarrigus  (1885),  104  Ind,  133,  54 
Am.  Rep.  298,  it  was  ruled  that,  wliem  the  insured  engaged 
in  a  fight,  without  fault  on  his  part,  in  consequence  of  which 
he  received  injuries  resulting  in  his  death,  the  latter  was  an 
^* accident"  within  the  meaning  of  a  benefit  certificate. 

In  view  of  the  definitions  and  legal  precedents  above  quoted 
and  cited,  and  of  the  very  general  terms  of  the  policy  under 
oonsideration,  we  conclude  that  its  reasonable  and  natural 


Deo.  1894.]   Lovklack  v.  Tbavblbbs'  Protbctivb  Assn.    645 

meaning  includeSi  within  the  term  ^accident,"  such  a  death. 
as  Lovelaoe  met. 

Whether  he  acted  lawfully  as  a  guest  of  the  hotel,  during 
the  absence  and  illness  of  the  proprietor,  in  attempting  to 
remove  Graves  from  the  hotel  office  by  force,  we  think  need- 
less to  investigate.  It  may  be  assumed  that,  by  his  course 
of  conduct,  he  voluntarily  ^^^  assumed  the  risks  of  a  fight. 
But  there  is  nothing  in  the  circumstances  to  show  that  he 
voluntarily  assumed  the  risk  of  death. 

We  consider  his  killing  an  "accident,"  in  the  popular 
and  ordinary  sense  in  which  that  word  is  geherally  used.  It 
certainljr  was  an  accident^jp  far  as  he  was  concerned.  We 
do  not  doubt  that  such  should  be  the  construction  given  to 
the  word  in  the  contract  in  suit;  and  that,  in  so  concluding, 
we  give  effect  to  the  true  purpose  and  intent  of  the  parties  to 
the  document 

The  learned  trial  judge  reached  the  same  conclusion. 

The  judgment  is  affirmed. 

Black,  C.  J.,  and  Brack  and  Macfarlanb,  JJ.,  oonour. 


CoNTRAOTS — CoNSTfiuariON — Intbnt.—A  written  ooQtraot  shonld  be  oon- 
stmed  according  to  the  obvious  intention  of  the  parties:  Monmottih  Park 
Assn.  V.  WalUs  Iron  Works,  55  N.  J.  L.  132;  39  Am.  St.  Rep.  626,  and 
note.  See,  also,  the  notes  to  Cravens  ▼.  Ecujle  Cation  MiUs  Co.,  16  Am.  St» 
Rep.  306,  and  CMsm  ▼.  Sehipper,  14  Am.  St.  Rep.  675. 

Insubancs— Death  bt  "Accident." — The  word  "accident "is  constmed 
to  include  a  OMualty,  or  something  out  of  the  usual  course  of  events,  which 
happens  without  any  design  on  the  part  of  the  person  injured:  Richards  n 
Travelers*  Ins,  Co.^  89  Cal.  170;  23  Am.  St.  Rep.  455,  and  note;  Paul  ▼. 
Travelers'  Ins,  Co,,  112  N.  T.  472;  S  Am.  St.  Rep.  758,  and  extended  note. 

IirsuBAN cs — Accident — Death  bt  Violence  of  Third  Person. — Wher« 
a  policy  of  insurance  contains  a  provision  that  it  only  covers  injuries  effected 
through  "accidental  means,"  an  injury  not  anticipated,  and  not  naturally 
to  be  expected  by  the  insured,  though  intentionally  inflicted  by  another,  is 
ftn  accidental  injury  within  the  meaning  of  the  policy:  hiswranee  Co,  ▼.  Bet^ 
neU,  90  Tenn.  256;  25  Am.  St  Rep.  685,  and  note;  Richards  ▼.  Travelers*  Ins. 
Co,y  89  Cal.  170;  23  Am.  St  Rep.  465.  Death  by  being  waylaid  and  asstf- 
■inated  authorizes  a  recovery  under  a  policy  insuring  the  person  so  killed 
against  death  "  through  external,  violent*  or  accidental  means**:  HtUeherqf^ 
V.  Travelers'  Ins,  Ca,  87  Ky.  300;  12  Am.  St.  Rep.  484,  and  note.  Sas^ 
also,  the  extended  note  to  Paul  ▼.  Travelers'  Ins.  Co,,  8  Am.  St  Rep.  76d. 

Iksurahob — AcoiDBMT. — ^EfrBCT  07  Voluntary  Exposvbb  to  Ukkbov* 
•ART  Danger  is  discussed  in  the  extended  iiots  to  Travekr$'  Ins,  Co,  v.  Jomm^ 
12  AoB.  St  Rep.  272L 
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Babkbb  V.  St.  Louis  Iron  Mountain  and  South* 
'    BBN  Railroad  Compant. 

[126  MnOTIBI,  148.] 

Btidsnok— Dkolarationb  OB  Admissions  as  Part  ov  Rbs  Gwbftm. — Deo- 
laratioDs  by  a  train  conductor  a«  to  his  motiTes  of  hostility  in  ejecting 
B  paMcnger,  made  to  another  passenger  eight  or  ten  minutes  after  tb« 
ejeotment»  are  not  admissible  against  the  railway  company,  either  at 
an  admission  or  at  part  of  the  res  gestm 

Btidknos — DiCLARATioifS. — A  railway  company  is  not  bonnd  by  deelara> 
tions  made  by  its  tram  conductor  at  to  his  motives  which  do  not  ao> 
oompany  or  form  part  of  some  act  or  transaction  within  the  apparent 
line  of  service  for  which  he  is  employed. 

Byidkvob — DECLARATIONS  AS  Pabt  OF  Rrs  GnTiB.— The  expression  of  mere 
thoughts  or  feelings  engendered  by  a  certain  oocurrenoe  or  fact  does 
ttot  form  a  sufficiently  substantial  connecting  link  between  the  fact 
and  the  subsequent  statement  of  an  eyewitness  about  it  to  make  that 
statement  admissible  in  evidence  as  part  of  the  res  gestSBb 

Appeal— If  Inoompbtrnt  Evidenob  has  been  Admitted  against  0bjek> 
noN,  the  objecting  party  may  cross-examine  upon  or  otherwise  oombat 
it  without  waiving  hit  right  to  have  the  objection  reviewed  on  BppeaL 

H.  5..  Priest  and  M.  L.  Clardy,  for  the  appellant. 
W.  Moore  and  J.  A.  Boone,  for  the  respondent. 

^^*  Barclay,  J.  This  is  an  action  to  recover  damages 
for  personal  injuries  sustained  by  plaintiff  by  reason  of  his 
alleged  unlawful  ejection  from  defendant's  train.  The  de- 
fense is  that  plaintiff  was  justifiably  ejected,  and  that  no  un- 
necessary force  was  used  in  putting  him  off.  The  defensive 
allegations  were  put  in  issue  by  plaintiff's  reply.  The  cause 
then  came  to  trial  in  due  course.  The  jury  found  for  plain- 
tiff  in  the  sum  of  seven  thousand  five  hundred  dollars  under 
instructions  which  need  not  be  closely  examined,  since  the 
cause  should  go  back  for  another  reason,  and  the  objection- 
able features  of  the  old  instructions  can  be  removed  in  event 
of  another  trial. 

It  may  be  well,  however,  to  mention  (before  leaving  the 
subject  of  the  instructions)  that  they  were  framed  so  as  to 
authorize  the  jury  to  award  not  merely  compensatory  dam- 
ages for  plaintiff's  injuries,  but  also  exemplary  damages,  in 
the  discretion  of  the  jury,  if  they  found  that  the  conductor 
and  other  agents  of  defendant  acted  wantonly  and  mali- 
ciously in  ejecting  him  from  the  cars.  There  was  evidenoe 
given  by  plaintiff  and  defendant,  respectively,  tending  to 
support  their  several  theories  of  the  case  already  outlined. 

Plaintiff's  testimony  was  to  the  effect  that  he  was  ejected 
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firom  the  rear  platform  of  the  last  car  of  one  of  defendant's 
passeDger  trains,  by  the  conductor  and  brakeman,  one  dark 
night,  about  10  or  11  o'clock,  in  September,  1890,  without 
cause,  while  the  train  was  in  motion  and  in  a  dangerous 
place. 

On  the  other  hand,  defendant's  evidence  accounted  for  the 
ejection  by  plaintiff's  refusal  to  pay  fare,  ^^^  insulting  con« 
•duct  on  his  part  toward  fellow-passengers,  particularly 
women;  negatived  all  unnecessary  force  and  any  unlawful 
act  by  defendant's  agents,  and  especially  denied  that  he  was 
ejected  while  the  (rain  was  in  motion. 

During  plaintifTs  case,  one  of  his  witnesses  was  allowed  to 
Ratify  that  he  (the  witness)  was  in  the  smoking-car  when  a 
atop  occurred.  After  that  stop  the  witness  started  back  to 
the  rear  of  the  train.  He  met  a  man  on  the  way,  who  told 
him  of  the  fact  that  plaintiff  had  been  ejected.  Witness  then 
entered  the  last  car,  from  the  rear  end  of  which  plaintiff  had 
been  put  off,  and  his  testimony  then  goes  on  thus:  *'I  went 
right  in;  I  rushed  in  the  car  and  asked  Mr.  Howe  if  he  put 
that  man  off,  and  he  said  he  did.  I  asked  him  to  stop  and 
get  him;  I  told  him  I  was  afraid  he  was  hurt,  and  he  just 
remarked  that  he  ought  to  have  broke  his  darned  neck,  or 
damned  neck,  I  could  n't  say  for  certain  which  it  was."  This 
testimony  was  objected  to  as  incompetent,  irrelevant,  and  cal« 
culated  to  mislead  the  jury;  but  the  objection  was  overruled 
and  defendant  duly  excepted.  The  court  remarked,  in  mak- 
ing the  ruling,  ^'The  declarations  of  Captain  Howe  are  corn- 
petent" 

The  witness  above  quoted  testified,  on  his  direct  examina- 
tion,  that  this  conversation  with  the  conductor,  Mr.  Howe, 
took  place  about  eight  or  ten  feet  from  the  front  door  of  the 
rear  passenger-car;  and  that  the  train  "had  stopped  some 
time  before  that."  On  his  cross-examination  he  further  said, 
on  this  point,  in  answer  to  a  question  as  to  the  interval  of 
time  between  the  stopping  of  the  train  and  bis  start  from  the 
smoking-car,  that,  to  the  best  of  his  knowledgCi  it  was  eight 
or  ten  minutes. 

This  statement  is  thought  by  some  of  my  learned  col- 
leagues to  have  been  intended  by  the  witness  to  ^^  refer  to 
some  other  ''stop"  than  that  at  which  plaintiff  was  put  off. 
At  all  events,  it  is  clear  that  the  conversation  with  the  con* 
ductor  was  not  later  than  these  eight  or  ten  minutes  after  the 
ejectment.    It  may  have  been  earlier,  but  it  was  plainly 
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after  the  fact — after  the  conductor  had  finished  the  act,  and 
had  gone  to  the  other  end  of  the  car  where  he  met  Mr.  John* 
son,  the  witness.  The  whole  evidence  does  not  bring  thai 
conversation  into  any  other  relation  to  the  act  of  plaintifiTft 
ejection  than  is  indicated  by  the  facts  given  above. 

The  question  then  is,  Was  the  conversation  admissiblef 
The  main  ground  on  which  plaintiff  seeks  to  justify  its 
admission  is  that  it  formed  a  part  of  the  res  gestse.  On  that 
ground  my  learned  brother,  Macfarlane,  has  sustained  its 
admissibility,  though,  it  seems  to  me,  he  apparently  expert* 
ences  some  difficulty  in  reaching  that  result 

In  Missouri  it  is  too  well  settled  by  precedents  to  admit  of 
doubt  that  no  such  conversation  could  be  given  in  evidence 
with  the  force  of  an  admission  by  defendant:  Price  v.  Thorn- 
ton  (1846),  10  Mo.  135;  Rogers  v.  McCune  (1854),  19  Ma 
658;  McDermott  v.  Hannibal  etc.  R.  R.  Co.  (1881),  78  Mo. 
616;  39  Am.  Rep.  526;  Adams  y.  Hannibal  etc.  R.  R.  Co. 
(1881),  74  Mo.  553;  41  Am.  Rep.  333;  Aldridge  v.  Midland 
etc.  Co.  (1883),  78  Mo.  559;  Devlin  v.  Wabash  etc.  Ry.  Co. 
(1885),  87  Mo.  545. 

The  conductor  was  employed  to  represent  the  company  id 
the  management  and  control  of  its  train.  The  company  was 
answerable  for  his  actions  within  the  fair  scope  of  that 
employment.  But  the  company  was  certainly  not  bound  by 
any  declaration  of  his  motives  which  did  not  accompany,  or 
form  part  of  some  act  or  transaction  within  the  apparent  line 
of  the  service  for  which  he  was  employed. 

But  it  is  needless  to  again  go  over  the  ground  ^^*  which 
the  last  group  of  decisions  covers.  Under  those  cases  it  is 
plain  that,  if  the  conversation  between  the  witness  and  the 
conductor  in  this  case  has  any  proper  standing  as  evidence^ 
it  cannot  be  as  an  admission,  but  must  be  as  a  part  of  that 
essential  or  descriptive  matter  belonging  to  the  main  trans* 
action  itself  which  the  law  calls  res  gestse,  for  want  of  any 
English  term  equally  expressive. 

It  is  far  from  my  present  purpose  to  attempt  any  sort  of 
definition  of  res  gestae.  Definitions  are,  no  doubt,  useful  and 
necessary  to  impart  general  conceptions  of  the  subjects  with 
which  jurisprudence  deals;  but  they  do  not  always  suffice  to 
solve  the  difficulties  met  in  the  practical  administration  of 
law. 

In  the  case  at  hand,  the  trainmen  ejected  the  plaintifl^  from 
the  train  a  few  minutes,  at  least,  before  the  conversation  ia 
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question  took  place.  The  former  act  is  the  fact  with  which 
the  conversation  must  be  connected  as  a  circumstance,  to 
bring  the  conversation  properly  into  the  res  gestsB. 

The  conversation  had  two  distinct  bearings  as  a  piece  of 
evidence:  1.  It  embraced  an  implied  admission  that  the  con- 
ductor had  put  the  plaintiff  oS  the  train;  and  2.  It  indicated 
motive,  that  is  to  say,  hostility  to  plaintiff.  Proof  of  the  for- 
mer we  might  overlook  as  harmless,  having  no  prejudicial 
effect  on  defendant's  rights;  for  both  sides  admitted  that 
plaintiff  was  ejected  from  the  train:  La  Duke  v.  Township  of 
Exeter  (1893),  97  Mich.  450;  87  Am.  St.  Rep.  857. 

But  upon  the  question  of  the  conductor's  motive  of  hostil- 
ity to  plaintiff  in  ejecting  him,  the  conversation  was  vitally 
material,  and  could  not  justly  be  considered  harmless,  in 
view  of  the  issue  of  exemplary  damages  which  the  court  saw 
fit  to  submit  to  the  jury.  The  plaintiff  was  not  entitled  (as 
against  the  present  ^^  defendant)  to  prove  that  motive  by 
a  declaration  of  the  conductor  after  the  fact,  as  the  Missouri 
cases  already  mentioned  show. 

The  interval  of  time  after  the  main  fact  is  not,  of  itself,  of 
controlling  importance,  though  entitled  to  weighty  consid- 
eration  in  determining  what  are  res  gestae.  The  testimony 
indicates  that  the  conversation  of  the  witness  with  the  con- 
ductor had  no  connection  whatever  with  the  scene  out  of 
which  the  alleged  cause  of  action  arises.  Nor  was  the  con- 
ductor's  statement  in  any  way  connectible  with  that  scene 
as  a  circumstance  of  it.  It  was  an  entirely  independent 
event,  notwithstanding  it  occurred  within  a  comparatively 
short  time  after  the  act  in  which  plaintiff  played  a  part. 
But,  so  far  as  concerns  any  relation  between  the  ejection  of 
plaintiff  and  the  conversation,  the  latter  might  as  well  have 
occurred  eight  or  ten  days,  as  two  or  three  or  ten  minutes, 
afterward. 

Mere  thoughts  or  feelings,  engendered  by  a  particular 
occurrence  or  fact,  do  not,  in  my  opinion,  form  of  themselves 
a  sufficiently  substantial  connecting  link  between  the  fact 
and  the  subsequent  talk  of  an  eyewitness  about  it  to  make 
that  talk  a  part  of  the  res  gestae  of  the  fact  The  suggestion 
to  that  effect  in  the  learned  opinion  of  my  brother  Mucfar^ 
lane  does  not,  with  due  respect,  seem  to  me  maintainable  in 
its  application  to  the  case  at  bar. 

Without  attempting  to  declare  any  general  rule  as  to  what 
matters  constitute  res  gest®,  and  condning  the  ruling  to  the 
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immediate  facte  of  this  case^  it  would  seem  to  me  very  clear 
(were  it  not  for  the  contrary  opinion  of  some  of  my  associ- 
ates) that  the  conductor's  declaration  is  no  part  of  the  res 
gesta  in  the  case  before  us. 

^*^  In  my  opinion  the  court  should  have  excluded  it. 

S.  Nor  can  it  matter  in  the  result  that  the  defendant's 
counsel  on  cross-examination  asked  the  witness  to  repeat 
bis  account  of  the  interview  with  the  conductor.  That  course 
did  not  amount  to  a  waiver  of  the  right  to  urge  the  excep- 
tion  already  saved  to  the  ruling  of  the  court  in  admitting 
that  interview. 

Counsel  might  properly  conform  to  that  ruling  for  the  pur- 
poses of  the  trial,  without  thereby  waiving  the  right  to  review 
the  admission  of  incompetent  evidence  that  had  come  in, 
over  his  objection.  After  that  evidence  was  before  the  jury 
he  might  then  combat  it,  or  meet  it,  as  best  he  might,  with« 
out  waiving  the  exception  already  taken:  Tobin  y.  Missouri 
Pae.  R.  R.  Co.  (Mo.,  Nov.  23, 1891),  18  S.  W.  Rep.  996;  Marlim 
V.  New  York  etc,  R.  R.  Co.  (1886),  103  N.  Y.  626. 

In  my  opinion  the  judgment  should  be  reversed  and  the 
cause  remanded  for  the  reasons  above  given. 

It  is  so  ordered. 

Oantt,  Sherwood,  and  Buboess,  JJ.,  concur. 

Black,  C.  J.,  and  Bbacb  and  Macfablanb,  JJ.,  dissent. 


Mr.  Jastice  H\cfarlaiti  distented,  and  eontandad  that  the  daclarati^ 
of  the  conductor  made  after  the  act  of  expnlaioa  of  the  passenger  had 
oompleted  were  admissible  in  eyidence  as  part  of  the  res  gestae  He  said: 
"  As  a  rale,  derivative,  or  hearsay,  evidence  is  not  admissible  to  prove  the 
fact  admitted  or  declared.  The  person  who  makes  the  statement  should 
be  called  to  testify  to  the  fact  in  order  that,  by  the  test  of  an  oath  and  of 
oross^xamination  all  the  circumstances  may  be  developed,  and  the  weight 
to  be  given  to  the  evidence  determined.  Giving  in  evidence  the  uncorrobo- 
rated and  interested  declaration  of  a  third  person  for  the  purpose  of  pror* 
ing  the  truth  of  the  fact  declared,  and  thereby  binding  a  party  to  the  suit^ 
should  never  be  permitted,  unless  the  declaration  was  made  at  such  a  time 
and  under  such  circumstances  as  will  raise  the  presumption  that  the  one 
making  it  spoke  the  truth.  All  the  authorities  agree  that  such  dedarationa 
are  admissible  when  they  form  a  part  of  and  characteriae  the  fact  or  trmne- 
action  to  be  proved.  They  then  become  verbal  acts,  and  are  admissible  aa 
such,  and  not,  strictly  speaking,  as  declarations  or  admissions.  They  form 
a  part  of  the  res  gestsB. 

'*  One  of  the  exceptions  to  the  genera]  rule^  that  hearsay  evidence  is  not 
admissible,  is  applied  to  the  declarations  and  admissions  of  an  agent  when 
offered  to  prove  an  act  or  transaction  with  which  the  principal  is  charged. 
She  exception  is  only  made  when  the  declaration  constitutes  a  part  of  thn 
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prinoipal  fact  to  be  proTed.  The  deolaration  of  an  agent  is  not  binding  on 
the  principal,  onleas  it  falls  within  this  exception.  What  oonstitntes  a  part 
of  tiie  ree  gestas,  in  any  case,  whether  affecting  the  admissibility  of  th« 
^ledarationa  of  an  agent  or  of  the  deolaiationa  of  third  persoui,  is  deter* 
ntined  by  precisely  the  same  mlea.  •  •  •  • 

"  The  mle  is  that  evidence  of  words  or  acts  may  be  admissible  (notwith- 
standing the  general  rule  against  derivative  evidence)  on  the  ground  that 
they  form  part  of  the  res  gestce,  provided  that  the  act  which  they  accom- 
pany is  itself  admissible  in  evidence^  and  that  they  reflect  on  or  qualify 
that  act.  But  they  must  be  so  connected  with  the  main  fact  under  consider^ 
mtion  as  to  illustrate  its  character,  to  further  its  object,  or  to  form,  in  con« 
junction  with  it,  one  continuous  transaction.  If  declarations  are  made  some 
time  before  the  act,  and  stand  alone  by  themselves,  they  are  not  within 
the  rule  and  are  not  admissible.  •  .  •  .  But  if  declarations  of  a  past  occur* 
rence  are  made  under  such  circumstances  as  will  raise  the  reasonable  pre- 
samption  that  they  are  the  spontaneous  utterances  of  thoufi;ht8  created  by^ 
or  springing  out  of,  the  transaction  itself,  and  so  soon  thereafter  as  to  ez* 
elude  the  presumption  that  they  are  the  result  of  premeditation  and  design, 
they  will  be  admissible  as  part  of  the  res  geste:  21  Am.  &  Eng.  Ency.  of 
Law,  99. 

"When  the  declaration  of  an  agent  is  oflfored  to  prove  and  charge  the 
principal  with  an  act,  resulting  in  personal  injury  to  another,  all  the  ciroum* 
stances  should  be  considered,  the  time  and  place  at  which  made,  the  nature 
and  effect  of  the  act  and  injury,  the  excitement,  fright,  and  other  mental 
conditions  of  the  agent  making  the  declaration,  and  of  other  persons.  If, 
from  all  these  circumstances,  the  court  ia  satisfied  that  the  agent,  without 
time  to  premeditate,  expressed  truly  and  spontaneously  his  thoughts  in  re- 
gard to  a  fact  within  his  knowledge  and  in  issue,  and  to  prove  which  he 
would  have  been  a  competent  witness,  the  evidence  would  be  admissible. 

'*  It  will  be  seen  that  exact  coincidence  of  time  between  the  act  and  deola- 
ration, though  an  important  oircumstance,  cannot  be  made  a  positive  tesi 
of  the  admissibility  of  such  declarations.  In  case  of  a  derailment  id  a 
train,  or  a  oollision,  there  ia  often  no  time  for  previous  declarations,  but  in 
view  and  presence  of  the  excitement,  the  horror  and  the  sympathy,  spon- 
taneous declarations  of  the  agents  as  to  the  cause  of  the  disaster,  would 
earry  with  them  convictions  of  their  truth. 

"That  coincidence  of  time  is  not  the  true  test  may  be  drawn  from  our 
own  decisions.  In  Harnman  v.  Stawe,  67  Mo.  98»  admissions  made  an  hour 
or  more  after  the  accident  were  admitted.  This  case  goes  beyond  any  rec- 
ognized rule,  and  would  not  probably  be  followed  under  any  circumstances. 
In  Adam*  r,  Raikroad^  74  Ma  653,  41  Am.  Rep.  883,  after  deceased  had 
been  struck,  after  the  train  had  been  stopped,  two  of  the  trainmen  went 
back  to  the  place  of  the  collision.  Held,  that  statements  then  made  by 
them  were  not  admissible.  And  generally  it  has  been  said,  though  prob- 
ably unnecessary  to  the  particular  decision,  that  such  declarations  to  be 
admissible  should  be  coincident  with  the  events  to  which  they  relate:  Devlin 
r.  Railroad,  87  Mo.  646;  Aldiidgt  v.  Midland  tU.  Co.,  78  Mo.  665;  McDer* 
mott  V.  RaHroad,  87  Mo.  298. 

"  The  question  was  last  considered  and  the  authorities  reviewed  in  Leakeg 
▼.  Railroad,  97  Mo.  172,  10  Am.  St.  Rep.  800.  While  the  declarations  in 
that  case  were  those  of  the  injured  person,  the  principle  npon  which  they 
are  made  admissible  is  the  same.  The  court,  after  a  careful  consideration, 
reached  the  following  conolosioa:  "The  better  reasoning  i%  that  the  deda- 
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ration,  to  be  a  part  of  the  res  geatn^  need  not  be  ooinddent,  in  point  of 
time,  with  the  main  fact  to  be  proved.  It  is  enough  that  the  two  are  to 
dearly  connected  that  the  declaration  can,  in  the  ordinary  conrse  of  affairsy 
be  said  to  be  the  spontaneous  explanation  of  the  real  cause.  The  declara- 
tion is  then  a  verbal  act»  and  may  well  be  said  to  be  a  part  of  the  main  fact 
or  transaction.  Again,  if  the  subsequent  declaration  and  tlie  main  fact  at 
issue,  taken  together,  form  a  continuous  transaction,  then  the  declaration  is 
admissible.  Much,  therefore,  depends  upon  the  nature  and  character  of  the 
transaction  in  question,  for  it  may  be,  and  often  is,  of  a  continuing  charao- 
ter.  It  cannot  be  said  that  a  mere  subsequent  dedaration  will,  of  itself 
furnish  a  sufficient  connecting  circumstance.' 

"  Now  let  us  apply  these  principles  to  this  case.  The  principal  fact  to  be 
proved  was  the  manner  in  which  plaintiff  was  ejected  from  the  train.  Evi- 
dence that  the  expulsion  was  wantonly  done  was  admissible.  The  con* 
ductor  was  a  competent  witness  to  prove  the  manner  in  which  the  expulsion 
was  made,  and  he  had  knowledge  of  the  fact.  Evidence  by  the  conductor 
that,  when  he  ejected  plaintiff,  he  was  indifferent  as  to  the  consequences  to 
him  would  have  been  competent.  Declarations  of  the  conductor  made 
while  in  the  act  of  the  expulsion,  which  were  indicative  of  malice  and  wanton* 
ness,  could  have  been  proved  under  all  the  authorities. 

"We  are  of  the  opinion,  taking  into  consideration  the  time  and  place  in 
which  it  was  made,  the  character  of  the  act,  and  all  the  circumstances  sar* 
rounding  it,  that  the  declaration  admitted  in  evidence  was  so  connected 
with  the  expulsion  of  the  plaintiff,  as  to  show  that  what  was  said  on  the  oc- 
casion was  the  spontaneous  expression  of  the  thoughts  and  feelings  of  the 
conductor  at  the  time  the  act  was  done,  and  to  characterise  the  act  itself. 
The  conversation  occurred  within  a  few  seconds  after  plaintiff  was  put  ofL 
The  conductor  leaving  the  scene  and  Johnson  approaching  it,  they  met 
before  the  former  had  passed  the  length  of  the  car.  The  conductor  was 
required  to  use  some  force,  and  was  necessarily  more  or  less  excited. 
The  night  was  dark  and  stormy.  The  train  was  running  on  an  embankment 
three  feet  high.  When  plaintiff  was  expelled  he  fell  upon  the  ground 
seven  feet  from  the  track  and  his  leg  was  broken  in  two  places.  The  evi. 
deuce  tends  to  prove  that  while  the  conductor  signaled  the  engineer  to  stop 
the  train  plaintiff  was  expelled  before  it  came  to  a  atop.  In  these  dream* 
stances,  almost  in  the  very  presence  of  the  scene  of  the  expulsion,  with 
the  train  leaving  plaintiff  in  the  storm  and  darkness,  the  witness  expressed 
sympathy  for  him,  and  a  fear  that  he  had  been  injured,  and  asked  that  he 
be  taken  on  board  again.  In  these  circumstances  the  declaration,  which 
•hows  anger,  ill* will,  and  perfect  indifference  to  the  result^  is  made  by  the 
conductor. 

"I  experience  no  difficulty  whatever  in  reaching  the  conclusion  that  the 
declaration  was  sufficiently  connected  with  the  fact  to  be  proved  to  form  a 
part  of  the  act  itself,  and  to  eharacterixe  it.  Indeed,  to  reach  any  other 
conclusion,  under  the  evidence  as  contained  in  the  record,  would  result  in 
overruling  the  latest  and  most  carefnlly  considered  cases  of  this  court,  and 
in  setting  at  naught  well-established  principles  of  the  law  of  evidence,  as 
declared  by  the  most  respectable  courts  and  text-writerr  of  this  country. 
Black,  C.  J.,  and  Brace,  J.,  agree  with  me." 

AoBNCT. — Statements  Made  bt  an  Agent  are  admissible  in  evidence 
only  when  they  form  part  of  the  res  jj^estse  and  are  made  dum  /ervet  opuK 
Summers  v.  Hibbard,  153  111.  102;  46  Am.  St.  Rep.  872,  and  note,  with  the 
eases  collected.    The  foregoing  doctrine  as  applied  especially  to  the  ageati 
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or  Bervantfl  of  railroad  oompanies  is  treated  at  length  in  the  notes  to  Dtnisee 
w.  Central  Pac  B,  R.  Co,,  58  Am.  Rep.  665,  and  ffawher  T.  Baltimore  etA 
B.  B.  Co.,  36  Am.  Rep.  829. 

Etibenok — Dbolarations  when  Fart  of  thb  Rks  GssTiB.— To  mak« 
a  declaration  a  part  of  the  res  gestie  it  must  be  a  part  of  the  principle  act, 
and  so  a  part  of  the  act,  itself.  Therefore,  an  insulting  remark  made  by 
a  brakeman  immediately  after  the  infliction  of  an  iujury  by  his  negligeut 
act  1:1  not  admissible  against  his  employer  unless  calculated  to  qualify  the 
principal  act:  Butler  v.  ManJuUtan  By,  Co.,  143  N.  Y.  417;  42  Am.  St.  Rep. 
738,  and  note.  See,  also,  Bi-U  etc.  B.  R.  Co.  v.  SmUh,  125  Pa.  St  259;  11 
Am.  St.  Rep.  895,  and  note,  and  the  extended  note  to  People  v.  Vernon,  95 
Am.  Dec  5S;  and  the  note  to  ChaUanooga  etc  B.  B.  Co.  w.  IMdeU^  21  Am. 
St.  Rep.  178. 
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Btidsnoi.— OouRTS  Takb  Judicial  Notiob  of  the  faot  that  Texas  oattle 
have  some  contagious  or  infeotioos  disease  oommanicatiTe  to  native 
cattle  outside  that  state. 

Railroads— Nboliqencb—"  Texas  Fbybr."— A  railroad  company  negli- 
gently permitting  Texas  cattle  to  escape  from  its  custody  while  in  trans- 
portation is  liable  in  damages  for  the  lorn  of  native  cattle  thereby 
infected  with  "Texas  fever.*' 

OoNSTiTirrioNAL  Law— Part  ov  a  Statute  vat  be  Unoomstitutional 
and  void  and  another  part  valid,  even  though  the  incongruous  pro- 
visions be  contained  in  the  same  section,  if  when  the  unconstitutional 
portion  is  stricken  out  that  which  remains  is  complete  in  itself  and 
capable  of  being  enforced  according  to  the  legislative  iutent^  independ- 
ent of  that  which  is  rejected.  A  statute  may  also  be  valid  as  to  some 
classes  of  oases,  and  void  as  to  others. 

Constitutional  Law  —  Intxrstatx  CSohmbrox.  —  A  statute  forbidding 
transportation  of  diseased  or  infected  livestock  througli  the  state  is 
void  as  an  attempt  to  regulate  or  prohibit  interstate  commeroe. 

Oonstitutional  Law. — Importation  of  Diseased  or  In  rBOTED  Livestock 
into  the  state  may  be  prohibited  by  statute,  which  may  prescribe  the 
kind  of  cars  to  be  used  for  their  transportation,  as  well  as  other  reason* 
able  and  precautionary  measures. 

Ck>KBTITUTIONAL    Law — INTERSTATE    COUMBROB  —  DISEASED    AnIUALS.  ^ 

Although  a  state  has  no  power  to  prohibit  the  transportation  of  infected 
livestock  through  it  by  common  carriers,  it  has  the  rignt  to  restriot  the 
aoanner  and  mode  of  such  transportation  to  railroads  and  steamboats, 
if  necessary  to  prevent  the  spread  of  contagion  and  disease. 

Jackson  &  Montgomery^  for  the  appellants. 

jB.  N,  Bodine  and  Stocking  &  Alexander^ior  the  respondent. 

^^^  BuBQBSs,  J.  This  is  an  action  to  recover  the  value  of 
a  cow  alleged  to  have  died  from  Texas  fever  contracted  from 
cattle  shipped  over  the  Missouri,  Kansas  &  Texas  Ilailwaji 
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while  the  same  was  being  operated  by  the  defendants  as 
oeivers.  The  suit  was  oomnaenced  before  a  justice  of  the 
peace  in  Monroe  county,  and  appealed  to  the  circuit  court. 
The  statement  is  in  two  counts,  and,  leaving  off  the  caption, 
is  as  follows: 

'*  Plaintiff  says  that  the  Missouri,  Kansas  A  Texas  Rail- 
way  Company  was,  on  and  after  the  day  hereinafter  men* 
tioned,  and  now  is,  a  railroad  corporation  organized  under 
the  laws  of  the  state  of  Kansas,  and  that  at  the  time  herein* 
after  mentioned  defendants  ^'*  Geo.  A.  Eddy  and  H.  C* 
Cross  were,  and  now  are,  receivers  of  the  said  Missouri^ 
Kansas  &  Texas  Railway  Company,  appointed  by  the  United 
States  circuit  court  for  the  eighth  judicial  circuit,  and  as  such 
receivers  were  at  said  date,  and  now  are,  in  possession  of  the 
railroad  of  said  corporation  known  as  the  Missouri,  Kansas 
&  Texas  Railroad,  running  through  the  county  of  Monroe  in 
the  state  of  Missouri,  and  as  said  receivers  engaged  in  run* 
ning  and  operating  the  same,  and  doing  a  general  railroad 
business  over  and  on  said  railroad. 

"  Plaintiff  states  that  on  or  about  the day  of  May, 

1890,  defendants,  as  such  receivers,  were  engaged  in  trans- 
porting upon  said  railroad,  and  had  upon  their  cars  while  so 
transporting  through  Monroe  county,  Missouri,  a  large  num- 
ber of  Texas  cattle,  said  cattle  being  at  said  time  infected 
with  a  deadly  disease  known  as  Texas  fever;  that  all  Texas 
cattle  during  the  spring  and  summer  months,  whether  per- 
ceptibly affected  by  said  disease  or  not,  communicate  the 
same  to  all  cattle  raised  in  Missouri  passing  over  land  pre- 
viously passed  over  by  such  Texas  cattle;  that  defendants  at 
said  time  well  knew  that  said  cattle  were  Texas  cattle,  that 
they  were  infected  with  said  disease,  and  of  the  liability 
aforesaid  to  communicate  said  disease  to  Missouri  raised 
cattle  by  leaving  the  germs  of  said  disease  upon  the  ground 
over  which  they  traveled,  and  that  defendants  as  such  re- 
ceivers,  so  knowing,  and  while  said  Texas  cattle  were  by 
them  being  transported  across  Monroe  county,  Missouri, 
wrongfully  and  negligently,  by  their  servants  and  employees, 
permitted  said  Texas  cattle,  so  infected  with  said  disease, 
and  so  liable  to  communicate  said  disease  as  aforesaid, 
whether  apparently  affected  themselves  or  not,  to  escape 
from  the  control  and  custody  of  said  defendants  and  run  at 
large  over  a  large  area  of  land  in  Monroe  county,  Missouri; 
including  public  highways,  for  a  space  of  ^^*  twelve  hours 
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or  more;  and  that  plaintiff  then  and  there  being  the  owner 
of  a  certain  Missouri  raised  cow  of  the  value  of  one  hundred 
and  twenty-five  dollars,  the  same,  without  any  fault  or  negli- 
gence of  plaintiff,  passed  over  the  ground  over  which  said 
Texas  cattle  had  passed  as  aforesaid,  and  thereby  the  said 
disease  of  Texas  fever  wati  communicated  to  plaintiff's  cow, 
whereby  she  sickened  and  died,  so  that  she  was  wholly  lost 
to  plaintiff,  whereby  he  was  damaged  in  the  sum  of  one  hun* 
dred  and  twenty-five  dollars,  for  which  he  asks  judgment. 

^*  Plaintiff,  for  another  cause  of  action  against  defendants, 
as  receivers  as  aforesaid,  states  that  the  Missouri,  Kansas  & 
Texas  Railway  Company  was,  on  and  after  the  days  herein- 
after mentioned,  and  now  is,  a  railroad  corporation  organized 
under  the  laws  of  the  state  of  Kansas,  and,  at  the  time  here- 
inafter mentioned,  defendants  were,  and  now  are,  the  receivers 
of  the  said  Missouri^  Kansas,  &  Texas  Railway  Company, 
appointed  by  the  United  States  circuit  court  for  the  eigiith 
judicial  circuit,  and,  as  such  receivers,  were,  at  said  dates 
and  now  are,  in  possession  of  the  railroad  of  said  corporation 
known  as  the  Missouri,  Kansas  &  Texas  Railroad,  running 
through  the  county  of  Monroe  in  the  state  of  Missouri,  and, 
as  such  receivers,  engaged  in  running  and  operating  the  same 
and  doing  a  general  railroad  business  over  and  on  said  rail« 

road.     Plaintiff  states  that  on  or  about  the day  of  May, 

1890,  defendants,  as  such  receivers,  were  engaged  in  trans- 
porting upon  said  railroad,  and  had  upon  their  cars  while  so 
transporting  through  Monroe  county,  Missouri,  a  large  num« 
ber  of  Texas  cattle,  at  said  time  being  affected  with  the  dis- 
ease known  as  Texas  fever;  that  defendant  at  said  time  well 
knew  that  said  cattle  were  Texas  cattle,  and  were  affected 
with  Texas  fever;  that  said  cattle,  while  being  so  transported 
by  defendants,  were  permitted  by  defendants  to  escape  from 
the  cars  in  said  Monroe  county,  and  to  run  at  large  over  a 
^^^  large  area  of  land  in  said  county  along  the  route  and  in 
the  vicinity  of  said  railroad,  including  public  highways,  for 
■the  space  of  twelve  hours  or  more,  and  that  plaintiff  then  and 
there  being  the  owner  of  a  certain  native  Missouri  raised  cow 
of  the  value  of  one  hundred  and  twenty -five  dollars,  the  same, 
without  any  fault  or  negligence  on  the  part  of  the  plaintifi^ 
passed  over  the  ground  over  which  said  Texas  cattle  had 
passed,  as  aforesaid,  and  thereby  the  said  disease  of  Texas  fever 
WAS  communicated  to  plaintiff's  said  cow,  whereby  she  sick- 
ened  and  died,  so  that  she  was  wholly  lost  to  plaintiff,  whereby 
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he  was  damaged  in  the  Bum  of  one  hundred  and  twentj-five 
dollars;  wherefore  plaintiff  says  that  under  the  provisions  of 
sections  953  and  954  of  the  Revised  Statutes  of  Missouri,  1889, 
he  is  entitled  to  recover  from  defendants  the  sum  of  one  hun- 
dred and  twenty-five  dollars,  for  which  he  asks  judgment" 

To  the  statement  defendants  filed  an  answer  denying  all 
the  allegations  contained  therein.  A  separate  trial  was  had 
on  each  count,  resulting  in  a  verdict  and  judgment  for  plain- 
tiff  on  both  counts. 

It  was  by  stipulation  admitted  that  the  cattle,  which  it 
is  claimed  caused  the  injury,  were  shipped  from  Sinton,  in 
Sail  Patricio  county,  Texas,  over  a  line  of  railroad  connect- 
ing with  that  operated  by  the  defendants  at  West  Point,  TexaSt 
and  then  delivered  to  the  defendants,  consigned  to  Chicago, 
Illinois.  Said  cattle  were  shipped  May  16, 1890,  and  reached 
Paris,  Monroe  county,  on  the  morning  of  May  21,  1890,  while 
en  route  to  Chicago.  As  the  cars  going  eastward  toward  the 
depot  passed  over  the  switch,  they  were  wrecked.  The  en- 
gine and  several  cars  loaded  with  coal  went  over  the  switch 
safely,  but  the  rear  trucks  of  one  ooal-car  and  the  cars  in 
which  these  cattle  were  loaded  were  thrown  from  the  track 
and  the  balance  of  the  train  remained  standing  on  the  track 
in  a  westerly  direction  from  the  wreck.  One  of  the  ^^^  cat- 
tle cars  was  broken  in  at  one  end,  and  some  of  the  cattle 
escaped  in  this  way.  The  cars  were  thrown  over  to  one  side, 
and  the  cattle  all  thrown  together  at  one  end,  and  it  became 
necessary  to  remove  them  speedily  to  prevent  them  smother* 
ing.  This  was  done  by  opening  the  side  doors,  pulling  them 
out  with  ropes,  etc. 

The  town  of  Paris  lies  nearly  wholly  south  of  the  railway, 
and  there  is  no  street  across  the  railway  track  west  of  where 
the  wreck  occurred.  The  depot  and  stockyard  are  east  of 
the  place  of  the  wreck;  the  stockyard  on  the  north  side  of  the 
track.  At  the  place  of  the  wreck  the  right  of  way  on  the 
north  side  abuts  upon  inclosed  land,  an^d  just  east  of  the  wreck, 
and  opposite  where  the  forward  part  of  the  train  stood*  is 
located  a  section-house  and  tool-house.  The  right  of  way 
opposite  the  wreck  was  also  inclosed  ground.  The  wrecked 
cars  were  thrown  toward  the  south,  a  coal-car  striking  a  tel- 
egraph pole,  and  bearing  it  down  upon  the  wire  fence  close  to 
where  it  stood.  The  train  in  the  rear  of  the  wreck  stood  on 
the  track  reaching  back  the  length  of  some  fifteen  or  sixteen 
oars  to  a  trestle  or  fill.    So  that,  between  the  wreck  and  the 
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fill,  there  was  no  way  to  pass  from  the  south  side  of  the  track 
to  the  north  side,  becaase  of  the  cars  in  the  train  standing 
on  the  main  track.  A  short  distance  west  of  the  wreck,  and 
south  of  the  railway,  is  a  little  open  piece  of  ground  through 
which  a  road  runs  from  its  connection  with  the  regularly 
laid  out  streets  of  the  town  to  a  road  crossing  the  railway, 
through  a  gate  into  private  grounds  lying  north  of  the  track. 
The  cars  of  the  train  not  wrecked  stood  across  this  crossing. 
As  the  cattle  escaped  from,  or  were  removed  from  the  wrecked 
cars,  they  were  scattered  along  the  right  of  way  south  of  the 
track,  and  between  the  wreck  ^^*  and  the  road  crossing 
west  of  the  wreck  about  one  hundred  and  fifty  feet. 

PlaintifiTs  evidence  showed  no  efiforts  of  anyone,  save  the 
trainmen  and  railroad  employees,  to  stop  the  cattle  from 
wandering  off.  They  did  nothing  with  the  cattle  that  night, 
as  they  were  wild,  vicious,  and  unmanageable.  By  daylight 
the  next  morning  the  cattle  had  wandered  out  over  the  streets 
of  Paris,  and  upon  open  grounds,  some  going  as  far  as  a  mile 
in  the  country,  and  it  was  10  o'clock  a.  m.  before  they  were 
all  driven  into  the  railroad  stockpens  by  horsemen. 

The  testimony  showed  that  all  Texas  cattle  contain  in 
their  system  a  parasite  or  germ  which  is  harmless  to  them; 
that  it  simply  acts  upon  their  system  as  vaccine  does  upon 
a  human  being,  inoculating  them,  and  rendering  them  free 
from  all  danger  from  the  disease;  that  they  are  not  diseased 
themselves,  but,  on  the  contrary,  are  inoculated  against  the 
disease,  and  do  not  die  from  it,  unless  they  are  brought  to  a 
colder  climate,  and  get  rid  of  the  parasite,  and  are  then  again 
subject  to  the  disease,  in  which  event  it  is  as  fatal  to  them 
as  it  is  to  native  cattle.  There  was  no  indication  of  any 
disease  in  the  Texas  cattle  that  escaped  at  Paris.  The  evi- 
dence also  showed  that  native  cattle  walking  over  the  same 
ground  where  the  Texas  cattle  had  been,  or  eating  from  the 
same  hay,  or  drinking  from  the  same  pool  of  water,  would 
contract  the  Texas  fever,  and  that  over  twenty  head  belong* 
ing  to  different  persons  in  Paris,  and  which  had  thus  been 
exposed  to  the  disease,  did,  in  a  few  days  thereafter,  con- 
tract  and  die  from  the  Texas  fever,  and,  among  the  rest,  the 
cow  of  plaintiff. 

Tiie  evidence  on  the  part  of  the  defendants  showed  that, 
at  the  time  of  the  wreck,  the  train  was  running  at  the  rate 
of  eight  to  ten  miles  per  hour;  that  the  engine  and  three  or 
four  cars  passed  over  the  switch  safely,  but  that  the  rear 
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trucks  of  a  coal-car  went  on  the  ^^^  switch  track  and  the 
forward  trucks  on  the  main  line,  and  the  wreck  resulted* 
An  examination  of  the  switch  revealed  the  fact  that  the  rod 
connecting  the  switch  with  the  target  and  shaft  had  beea 
detached.    The  pin  which  held  the  gooseneck  with  which 
the  connection  had  been  made  had  been  removed,  and  car* 
ried  or  thrown  away,  and  the  connection  made  by  the  goose* 
neck  broken.     The  result  was  that  the  moving  cars  passing 
over  the  track  at  the  switch  misplaced  or  opened  the  switch^ 
and  the  forward  trucks,  passing  over  in  safety,  remained  oi> 
the  main  track,  but  the  rear  trucks  of  the  same  car  were,  by 
reason  of  the  moving  of  the  switch,  sent  on  the  switch  track. 
The   stone  used  in  separating   the  connection  was   founds 
and  the  marks  on  it  and  the  iron  connection  were  plainly 
seen.      Similar  wrecks  and  attempts  at  wrecks  had  been 
made  on  the  line  of  defendants'   railway  during  the  same 
season,  and  in  the  same  location.     As  soon  as  they  could  do 
so,  defendants  had  the  cattle  collected,  and  placed  ia  the 
stockpens  of  the  railroad  company. 

At  the  close  of  plaintiflTs  evidence,  defendants  interposed  a 
demurrer  thereto,  which  was  overruled.  Under  the  instruc- 
tions of  the  court  there  was  a  verdict  for  plaintiff,  on  each 
count  in  the  complaint  Defendants  then  filed  a  motion  for 
new  trial  and  in  arrest  of  the  judgment,  which  being  over- 
ruled, they  appealed  to  this  court. 

The  first  contention  of  defendants  is,  that  the  demurrer  te 
the  evidence  under  the  first  count  in  the  statement  should 
have  been  sustained,  for  the  reason  that  it  failed  to  support 
the  averments  in  the  statement  in  that  it  failed  to  show  that 
the  Texas  cattle  which  were  permitted  to  escape  were  in» 
fected  with  a  dangerous  or  deadly  disease,  and  that  the  defend* 
ants  knew  it,  and  ^^®  that  they  negligently  permitted  the 
cattle  to  escape  from  their  custody  or  control. 

The  cause  of  action  stated  in  the  count  now  under  oonsid» 
eration  being  one  at  common  law,  before  plaintiff  was  entitled 
to  recovery  thereunder  it  devolved  upon  him  to  show,  not 
only  that  the  Texas  cattle  were  infected  with  a  dangerous  and 
deadly  disease,  microbe,  or  parasite,  and  that  the  disease  wa» 
communicated  to  his  cow,  by  reason  of  which  she  died,  but 
it  devolved  upon  him  to  show  that  defendants  knew,  or  that 
it  was  a  notorious  fact,  that  all  Texas  cattle  were  so  diseased 
or  so  infected,  and  that  it  was  by  their  negligence,  or  that  of 
their  employees,  that  they  were  permitted  to  escape  from  their 
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custody  or  control.  While  the  proof  did  not  show  that  the 
cattle  were  themselves,  in  fact,  diseased,  it  is  of  general  noto- 
riety that  all  cattle  in  that  part  of  Texas  from  which  these 
cattle  were  shipped  are  infected  with  a  microbe  or  germ  of 
disease  which  is  taken  in  by  Missouri  cattle  by  injection;  that 
is,  taken  into  the  system  through  the  stomach  by  eating  grass 
over  which  Texas  cattle  have  traveled,  or  by  drinking  water 
from  pools  or  streams  through  which  they  have  passed  and 
deposited  the  germ  by  dropping,  or  from  ticks. 

Plaintiff  undertook  to  fix  notice  on  defendants  of  the  infec- 
tion of  the  cattle  by  proof  of  notoriety  of  the  fact  that  all 
Texas  cattle  are  affected  with  what  is  called  Texas  fever, 
and  will  impart  that  fever  to  native  cattle  under  certain  con- 
ditions. 

In  respect  of  animals  of  a  wild  nature,  such  as  beasts  of 
prey,  or  animals  by  nature  vicious,  the  owner  is  responsible 
for  any  damages  occasioned  by  them,  whether  or  not  he  knew 
of  their  habits  or  disease:  Canefax  v.  Creiiahaw^  24  Mo.  199; 
69  Am.  Dec.  427. 

While  at  common  law  it  was  the  duty  of  every  man  to 
restrain  his  cattle  within  his  own  inclosure  and  ^^*  for  fail- 
ing to  do  so  he  was  liable  for  their  trespasses  and  for  injuries 
resulting  from  disease  communicated  by  them,  whetlier  he  vol- 
untarily permitted  them  to  go  at  large  or  not  (Gooley  on  Torts, 
2d  ed.,  397),  as  to  domestic  animals,  the  common  law  does  not 
fix  any  liability  on  the  owner  for  damages  done  by  them 
when  at  large  on  the  ground  of  negligence,  unless  it  be  proven 
that  the  owner  knew  that  the  animals  were  mischievous  or 
dangerous:  Lyke  v.  Van  Leuven^  4  Denio,  127;  Gooley  on 
Torts,  2d.  ed.,  •  341,  •  348;  Dearth  v.  Baker,  22  Wis.  73;  Vrw>» 
man  v.  Lawyer,  13  Johns.  339;  Mi$8ouri  Pac.  Ry,  Co.  v.  Fin* 
ley,  88  Kan.  550;  Patee  v.  Adams,  37  Ean.  183. 

In  Bradford  v.  Floydy  80  Mo.  207,  which  was  an  action  for 
damages  occasioned  to  plaintififs  cattle  by  contact  with  what 
were  known  as  Texas  cattle,  it  was  held  that,  while  the  evi* 
dence  showed  that  the  defendant  knew  that  they  were  Texas 
cattle,  before  defendant  could  be  held  liable  for  damages 
caused  by  disease  communicated  by  them  to  plaintiff's  cattle^ 
it  must  be  shown  that  defendant  knew  that  his  cattle  were 
diseased.  The  same  rule  was  announced  in  Mis$ouri  Pac. 
By.  Co.  V.  Finley,  88  Kan.  550,  and  Patee  v.  Adams,  87  Kan. 
183. 

Since  those  cases  were  decided,  scientific  investigation 
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demoDBtrated,  and  it  is  now  a  matter  of  general  informatioa 
or  knowledge,  that  Texas  cattle  are  not,  in  fact,  diseased 
tbemselves,  so  as  to  render  them  unhealthy  for  food,  but  that 
all  Texas  cattle  are  infected  in  their  systems  with  a  parasite 
or  germ,  which  is  harmless  to  them,  but  which  when  taken 
into  the  stomach  by  native  cattle  produces  what  is  known  as 
Texas  fever.  In  Kimmish  v.  BaU^  129  U.  S.  217,  it  was  said: 
''That  cattle  coming  from  those  sections  of  the  country  dur- 
ing the  spring  and  summer  months  are  often  infected  with  a 
contagious  and  dangerous  fever  is  a  notorious  fact." 

^^^  If,  then,  it  be  a  notorious  fact,  courts  will  take  judicial 
notice  thereof,  and  no  proof  is  required.  So  it  is  said  that: 
^'  Courts  will  generally  take  notice  of  whatever  ought  to  be 
generally  known  within  the  limits  of  their  jurisdiction": 
Oreenleaf  on  Evidence,  14th  ed.,  sec.  6.  ''If  a  fact,  alleged 
to  exist,  and  upon  which  the  rights  of  parties  depend,  is 
within  common  experience  and  knowledge,  it  is  one  of  which 
courts  will  take  judicial  notice":  Minnesota  v.  Barber^  136 
U.  S.  313;  Brown  v.  Piper,  91  U,  S.  37-42;  PhiUip9  v.  Deiroii^ 
111  U.S.  604,  606. 

Whatever  difference  of  opinion  may  have  at  one  time  ex- 
isted as  to  the  cause  and  character  of  what  is  known  as  Texas 
fever,  and  the  manner  in  which  it  is  communicated  to  native 
cattle  of  the  state,  yet  the  fact  is  of  common  knowledge  that 
the  disease  is  imparted  under  certain  conditions  by  Texas 
cattle.  This  peculiar  characteristic  and  its  notoriety  is  recog. 
nized  by  this  and  many  other  states,  as  is  shown  by  the 
various  legislation  with  respect  thereto  as  well  as  by  regula- 
tions in  the  markets  of  the  country  which  require  this  class 
of  cattle  to  be  kept  separate  from  others. 

From  these  considerations  it  would  seem  that  the  case  of 
Bradford  v.  Floyd,  80  Mo.  207,  in  so  far  as  it  holds  that  courts 
will  not  take  judicial  notice  of  the  fact  that  Texas  cattle 
have  some  contagious  or  infectious  disease  communicative  to 
native  cattle,  should  be  overruled. 

Plaintiff  was  permitted  to  prove,  over  the  objections  of  de- 
fendants, that  it  was  a  matter  of  universal  knowledge  that 
Texas  cattle  were  infected  with  an  infectious  disease  com- 
municable to  native  cattle,  and  while,  from  what  has  been 
•aid,  such  proof  was  entirely  unnecessary,  it  is  impossible  to 
see  how  defendants  could  have  been  prejudiced  thereby. 

As  the  railway  company  owed  no  duty  to  the  plaintifl^ 
what  produced  or  caused  the  wrecking  of  the  train  ^^^  was 
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of  no  consequence,  except  for  the  purpose  of  showing  hoir 
the  cattle  escaped  from  the  custody  of  defendants  or  their 
employees,  the  inquiry  being  whether  the  escape  was  because* 
of  their  carelessness  or  negligence.  If  so,  as  it  was  a  notorious^ 
fact  that  the  cattle  were  infected  with  microbes  or  parasites 
which  were  liable  to  communicate  to  domestic  cattle  traveling 
over  the  ground  after  them,  or  eating  grass  over  which  they 
had  passed  or  their  droppings  had  fallen,  the  Texas  fever,  and 
the  plaintiff's  cow  had  contracted  the  disease  in  that  way^ 
from  which  she  died,  the  plaintiff  is  entitled  to  recover. 

Ae  to  whether  or  not  the  cattle  were  permitted  to  escape 
from  the  custody  of  defendants'  employees  after  the  wrecks 
by  reason  of  their  carelessness  or  negligence,  was  one  to  be 
passed  upon  by  the  jury  under  proper  instructions  from  the 
court,  and  we  are  not  prepared  to  say  that  there  was  not  suf* 
ficient  evidence  upon  which  to  predicate  such  instructions. 

The  instructions  that  were  given  under  this  count  in  the 
complaint  presented  the  law  of  the  case  very  fairly  to  the 
jury. 

The  second  count  of  the  statement  is  predicated  upon  sec- 
tions 953  and  954  of  the  Revised  Statutes  of  1889.  They 
read  as  follows: 

'*S£G.  953.  Every  person  shall  so  restrnin  his  diseased 
or  distempered  cattle,  or  such  as  are  under  his  care,  that 
they  may  not  go  at  large  off  his  own  premises  or  the  land 
to  which  they  belong;  and  no  person  shall  drive  any  dis- 
eased or  distempered  cattle  affected  with  what  is  commonly 
known  as  Texas  or  Spanish  fever,  or  any  other  infectious 
disease,  into  or  through  this  state,  or  from  one  place  therein 
to  another,  unless  it  be  to  remove  them  from  one  piece  of 
ground  to  another  of  the  same  owner;  and  no  railroad  com- 
pany or  owners  of  a  steamboat,  or  any  other  company  or 
person,  shall  ^^'  bring  into  or  transport  through  this  stat6« 
or  from  one  part  thereof  to  another,  any  Texas,  Mexican, 
Cherokee,  or  Indian  cattle  affected  with  what  is  commonly 
known  as  Texas  or  Spanish  fever,  or  any  other  contagious 
disease,  epidemic,  or  pestilence.'' 

"Sec.  954.  Any  person  .or  persons,  railroad  company,  or 
owner  or  owners  of  any  steamboat,  who  shall  offend  against 
or  violate  any  of  the  provisions  of  Kht  next  preceding  section, 
shall  be  liable  for  all  damages  su8^in<^d  on  account  of  such 
Texas  or  Spanish  fever,  or  other  infmiious  disease,  being 
communicated  from  ^ny  such  diseased  animal  or  cattle  to 
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any  other  animal  or  cattle  in  the  neighborhood  or  along  the 
line  of  such  transportation,  or  removal  of  such  diseased  ani« 
mal  or  cattle  into  or  through  this  state,  or  from  one  part 
thereof  to  another;  and  the  existence  or  presence  of  such 
Texas  or  Spanish  fever,  or  other  contagious  or  infections 
disease,  among  the  native  cattle  of  this  state,  on  the  same 
range  with  or  in  the  vicinity  of  any  such  Texas,  Mexican, 
Cherokee,  or  Indian  cattle,  or  along  the  line  or  route  over 
which  they  were  removed  or  transported,  shall  be  prima 
facie  evidence  that  the  same  were  affected  with  such  disease 
at  the  time  of  being  so  removed  or  transported,  and  com- 
municated it  to  such  native  cattle  so  affected  therewith/' 

It  is  claimed  by  defendants  that  the  statute  is  unconsti- 
tutional and  void  as  being  an  attempt  to  regulate  commerce 
between  the  states;  that  the  clause  in  the  statute  making 
the  existence  of  Texas  or  Spanish  fever,  or  other  contagious 
or  infectious  diseases,  among  the  native  cattle  along  the  line 
of  railways  along  which  Texas  cattle  may  be  transported, 
prima  facie  evidence  that  the  cattle  being  so  transported 
were  diseased,  include  a  condition  or  affection  which  is  the 
normal  or  natural  state  of  all  Texas,  Mexican,  Cherokee,  or 
Indian  cattle,  and  that,  as  the  evidence  shows  that  all  such 
^®'  cattle  are  alike  affected,  that  they  all  have  the  parasite 
in  their  system,  which  communicates  a  disease  called  Texas 
fever  to  native  cattle  (and  if  the  language  of  the  statute  is 
broad  enough  to  cover  such  a  construction),  then  it  is  a  regu- 
lation of  commerce,  under  the  decision  in  Bailroad  Co.  v. 
Musen,  95  U.  S.  465. 

It  was  held  in  that  case  that  a  statute  which  prohibited 
driving  or  conveying  any  Texas,  Mexican,  or  Indian  cattle 
into  this  state,  between  the  first  day  of  March  and  the  first 
day  of  November  in  each  year,  was  in  conflict  with  the  clause 
of  the  constitution  that  provides  that  Congress  shall  have 
power  to  regulate  comr\erce  with  foreign  nations,  and  among 
the  several  states,  and  with  the  Indian  tribes.  But  in  the 
eame  opinion  the  right  of  a  state  to  pass  laws  to  prevent  ani- 
mals suffering  with  contagious  or  infectious  diseases  from 
being  brought  into  such  state  and  to  exclude  them  therefrom 
is  recognized.  The  court  says:  ''It  may  also  be  admitted 
that  the  police  powers  of  a  state  justifies  the  adoption  of  pre* 
cautionary  measures  against  social  evils.  Under  it  a  state 
may  legislate  to  prevent  the  spread  of  crime,  or  pauperism, 
or  disturbance  of  the  peace.    It  may  exclude  from  its  limits 
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•oonvicts,  paupers,  idiots,  and  lunatics,  and  persons  likely  to 
4>ecome  a  public  charge,  as  well  as  persons  afflicted  by  con* 
tagious  or  infectious  diseases — a  right  founded,  as  intimated 
in  The  Passenger  caseSy  7  How.  283,  by  Mr.  Justice  Greer,  in 
the  sacred  law  of  self-defense:  See  Tondinson  v.  Hewitt^  2 
Saw.  283.  The  same  principle,  it  may  also  be  conceded, 
would  justify  the  exclusion  of  property  dangerous  to  the  prop- 
erty of  citizens  of  the  state;  for  example,  animals  having 
•contagious  or  infectious  diseases.  All  these  exertions  of 
power  are  in  immediate  connection  with  the  protection  of 
X)ersons  and  property  against  noxious  acts  of  other  persons, 
or  such  a  use  of  property  as  is  injurious  to  the  property  of 
others.  They  are  *®*  self-defensive":  See,  also,  Minnesota  v. 
Barber,  136  U.  S.  313;  Kimmish  v.  BaU,  129  U.  8.  217. 

In  the  case  last  cited,  the  court,  in  speaking  of  Railroad 
Co.  V.  Husen,  95  U.  S.  465,  says:  **  The  decision  in  that  case 
rested  upon  the  ground  that  no  discrimination  was  made  by 
the  law  of  Missouri  in  the  transportation  forbidden  between 
«ound  cattle  and  diseased  cattle;  and  this  circumstance  is 
prominently  put  forth  in  the  opinion."  Since  the  decision  ia 
the  Husen  case  the  statute  has  been  amended,  and  section 
953  provides  that  "every  person  shall  -so  restrain  his  dis« 
eased  or  distempered  cattle,  or  such  as  are  under  his  care, 
that  they  may  not  go  at  large  off  his  own  premises  or  the 
land  to  which  they  belong;  and  no  person  shall  drive  any 
diseased  or  distempered  cattle  affected  with  what  is  com* 
tnonly  known  as  Texas  or  Spanish  fever,  or  any  other  infec- 
tious disease,  into  or  through  this  state,  or  from  one  place 
therein  to  another,  unless  it  be  to  remove  them  from  one 
piece  of  ground  to  another  of  the  same  owner,  and  no  rail« 
road  company  or  owners  of  a  steamboat,  or  any  other  com- 
pany or  person,  shall  bring  into  or  transport  through  this 
state,  or  from  one  part  thereof  to  anotlier,  any  Texas,  Mexi« 
can,  Cherokee,  or  Indian  cattle  affected  with  what  is  com- 
monly known  as  Texas  or  Spanish  fever,  or  any  other 
contagious  disease,  epidemic,  or  pestilence." 

In  Gihnan  v.  Philadelphia,  8  Wall.  713,  730,  it  is  held  that, 
'under  quarantine  laws,  a  vessel  registered  or  enrolled  and 
licensed  may  be  stopped  before  entering  her  port  of  destina- 
tion, ....  and  ^  bale  of  goods  upon  which  the  duties  have 
or  have  not  been  paid  laden  with  infection  may  be  seized 
under  '  health  laws,'  and,  if  it  cannot  be  purged  of  its  poison, 
may  be  committed  to  the  flames." 
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The  purpose  of  the  statute  is  not  to  interfere  with  the  com* 
xnerce  between  the  states,  but  is  to  exclude  ^®'  from  the  state 
and  to  prohibit  the  importation  thereto  of  cattle  having  coa- 
tagiouB  or  infectious  diseases,  and  therefore  exclusively  for 
the  protection  of  the  property  of  the  citizens  of  this  state 
against  the  acts  of  such  persons  as  use  their  property  in  such 
a  way  as  is  dangerous  and  detrimental  to  the  interest  of 
others.  In  speaking  of  the  Kansas  statute,  enacted  for  the 
same  purpose,  in  Missouri  Pae.  Ry.  Co.  v.  Finley^  88  Kan. 
550,  it  is  said:  **If  this  law  is  not  constitutional  and  within 
the  police  power  of  the  state,  then  the  state  is  absolutely 
powerless  to  protect  the  property  of  its  citizens.  If  this  and 
similar  statutes  are  in  conflict  with  the  constitution  of  the 
United  States,  the  state  is  wholly  disarmed  and  defenseless 
to  exclude  property  from  the  state  that  is  dangerous  and 
injurious  to  the  property  of  its  citizens.'* 

But  it  is  argued  that,  as  all  Texas  cattle,  though  not  dis- 
eased, have  the  means,  power,  or  quality,  by  reason  of  their 
nativity  and  their  usual  and  normal  condition,  to  communi- 
cate disease  to  native  cattle,  then  it  must  include  all  cattle 
ooming  from  the  south,  and  amounts  to  an  absolute  inhibi* 
tion  of  their  shipment  into  or  through  this  state.  Grant  it 
that  such  is  the  effect,  yet  it  seems  clear  that  if  they  are  dis* 
eased,  or  infected  with  a  parasite  which  they  communicate 
to  and  which  destroys  native  cattle,  the  state  has  the  same 
right,  as  a  police  regulation  for  the  protection  of  the  property 
of  her  citizens,  to  prohibit  their  importation  into  the  state  as 
it  would  have  to  prohibit  the  importation  of  persons  affected 
or  infected  with  some  contagious  and  deadly  disease. 

A  part  of  a  statute  may  be  unconstitutional  and  another 
part  valid,  even  though  the  incongruous  provisions  be  con- 
tained in  the  same  section,  or  it  may  be  unconstitutional 
with  respect  to  its  effect  upon  certain  subjects  or  things 
embraced  within  its  scope  and  **•  application,  and  constitu- 
tional as  to  others.  If,  when  the  unconstitutional  portion  is 
stricken  out,  that  which  remains  is  complete  in  itself,  and 
capable  of  being  enforced  according  to  the  legislative  intent^ 
independent  of  that  which  is  rejected,  to  the  extent  of  the 
conflict  and  repugnancy  it  may  not  be  enforced,  while  it  is 
otherwise  as  to  the  provisions  not  repugnant  to  the  constitu* 
tion. 

Thus,  that  part  of  the  statute  which  prohibits  any  railroad 
company,  or  owner  of  a  steamboat  or  any  other  company  or 
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person  from  bringing  into  this  state,  for  the  purpose  of  trans- 
portation through  the  same,  any  of  the  diseased  cattle  of  the 
kind  and  character  mentioned  in  the  act,  may  be  held  un« 
constitutional,  and  that  part  which  prohibits  the  bringing 
into  the  state,  or  the  driving  on  foot,  of  such  cattle  from  one 
part  of  it  to  another  may  be  upheld  as  a  police  regulation. 
Shipping  such  cattle  by  railroad  or  steamboat  is  attended 
with  but  little,  if  any,  danger,  as  it  is  only  when  they  come 
in  contact  with  the  ground  with  their  feet,  or  by  their  drop- 
pings on  the  ground,  that  they  are  capable  of  imparting  the 
fever  to  native  cattle.  While  the  state  has  no  power  to  pro- 
hibit the  transportation  of  articles  of  commerce  through  it  by 
common  carriers,  railroads,  and  steamboats,  it  has  the  right 
to  restrict  the  manner  and  mode  of  taking  animals  infected 
with  parasites,  by  which  they  communicate  disease  to  native 
cattle,  and  to  confiDe  that  mode  to  railroads  and  steamboats, 
if  necessary,  in  order  to  prevent  the  spread  of  disease  and  con- 
tagion which  results  in  the  destruction  of  the  property  of  her 
citizens. 

'*  To  the  extent  of  the  [such]  collision  and  repugnancy  the 
law  of  the  state  must  yield,  and  to  that  extent,  and  no  fur- 
ther, it  is  rendered  by  such  repugnjincy  inoperative  and 
void":  Commomvealth  v.  Kimball,  24  Pick.  359;  35  Am.  Deo. 
326.  It  was  held  in  Donnersberger  v.  *®^  Prendergast,  128  111. 
229,  that  ^*  because  a  portion  of  a  statute  is  unconstitutional 
it  does  not  follow  that  the  court  may  declare  its  other  provi- 
sions void,  if  they  are  separable,  and  the  valid  portions  are 
capable  of  enforcement,  uulependently  of  such  void  provision, 
unless  it  shall  appear  that  all  of  the  provisions  of  the  act  so 
depend  on  each  other,  operating  together  for  the  same  pur- 
pose, or  are  otherwise  so  connected  together  in  meaning  that 
it  cannot  be  presumed  the  legislature  would  have  passed  the 
one  without  the  other."  **A  legislative  act  may  be  entirely 
valid  as  to  some  classes  of  cases  and  clearly  void  as  to  others*': 
Cooley's  Constitutional  Limitations,  6th  ed.,  213.  Thus  it 
has  been  held  that  the  law  prohibiting  the  sale  of  liquors  may 
be  void  as  to  imported  liquors  and  valid  as  to  all  other:  State 
▼.  Amery,  12  R.  I.  64;  Tieman  v.  Rinker,  102  U.  8.  123. 

The  power  to  prevent  the  importation  of  diseased  or 
infected  cattle  into  the  state,  and  the  power  to  prevent  the 
transportation  of  such  cattle  through  the  state  over  the  great 
thoroughfares,  railroads,  or  by  river,  rest  upon  very  different 
principles;  the  one,  a«  has  been  seen,  may  be  regulated  or 
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prohibited  by  the  itate  in  the  exercise  of  its  police  power, 
while  the  other  is  a  plain  regulation  of  interstate  commerce, 
a  regulation  extending  to  prohibition.  Cattle  thus  trans* 
ported  are  articles  of  commerce,  and  whatever  may  be  the 
power  of  the  state  over  commerce  that  is  altogether  confined 
within  its  borders,  it  cannot  prohibit  or  regulate  that  which 
is  interstate.  Texas  cattle,  as  a  general  thing,  while  having 
that  peculiarity,  not  possessed  by  native  cattle,  of  transmit- 
ting or  communicating  to  them,  through  a  microbe  or  para- 
site carried  in  their  bodies,  the  Texas  fever,  are  wholesome 
food  and  extensively  used  for  that  purpose,  and  are  to  be 
found  for  sale  as  beef  in  many  of  the  markets  of  the  different 
states.  ^^®  The  burdens  imposed  upon  railroads  for  trans- 
porting them  through  the  state  are  onerous  because  of  their 
liability  to  escape  from  the  cars,  and  in  that  way,  and  other- 
wise, communicate  disease  to  native  cattle,  and,  to  prevent 
such  occurrence,  the  state,  as  a  police  regulation,  would  clearly 
have  the  right  to  prescribe  the  kind  of  cars  in  which  they 
shall  be  transported,  and  such  precautionary  measures  as 
may  be  reasonably  necessary  for  that  purpose.  The  trans- 
portation of  property  from  one  state  to  another  is  clearly  a 
branch  of  interstate  commerce,  and  the  statute  is  unquestion- 
ably a  plain  interference  with  such  transportation — ^in  fact, 
an  absolute  inhibition  against  it.  The  effect  of  the  statute 
is  to  obstruct  interstate  commerce,  and  to  discriminate 
between  the  property  of  one  state  and  that  of  citizens  of  other 
states,  and,  in  so  far  as  it  prohibits  the  transportation  of 
Texas,  Mexican,  Cherokee,  and  Indian  cattle  through  the 
state  by  railroads  and  steamboats,  conflicts  with  that  pro- 
vision of  the  constitution  that  provides  that  "  Congress  shall 
have  the  power  to  regulate  commerce  with  foreign  nations, 
and  among  the  several  states,  and  with  the  Indian  tribes": 
Leisy  v.  Hardin,  135  U.  S.  132;  Minnesota  v.  Barber^  136 
U.  S.  813;  Crutcher  v.  Kentucky,  141  U.  S.  47. 

The  first  clause  of  section  953,  which  provides  that  '^  every 
person  shall  so  restrain  his  diseased  or  distempered  cattle,  or 
such  as  are  under  his  care,  that  they  may  not  go  at  large  off 
his  own  premises  or  the  land  to  which  they  belong,"  has  no 
application  whatever  to  a  case  like  the  one  in  hand.  It  is 
evident,  from  a  casual  reading  of  it,  that  it  only  has  applica- 
tion to  cattle  that  are  kept  or  herded  upon  some  particular 
tract  of  land  or  premises. 

The  mischief  intended  to  be  prevented  by  the  act  was  the 
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importation  into  this  state  of  Texas,  Mexican,  ^^  Cherokee, 
and  Indian  cattle,  by  which  a  disease,  commonly  called  and 
known  as  Texas  fever,  is  communicated  to  domestic  cattle, 
and,  although  the  statute  mentioned  cattle  affected  or  in- 
fected with  Texas  or  Spanish  fever,  the  evident  intention  of 
the  legislature  was  to  include  such  cattle  as  were  infected 
with  microbes  or  parasites,  by  which  said  fever  is  commu- 
nicated. The  act  is  entitled  *^  An  act  to  amend  section  4358 
of  article  two  of  chapter  eighty-seven  of  the  Revised  Statutes 
of  Missouri,  entitled  ^  Of  the  restraint  of  diseased  and  Texas 
cattle'":  Laws  1881,  p.  40.  Mr.  Kent,  in  his  Commen- 
taries, volume  1,  star  page  461,  says:  *^Iu  the  exposition  of 
statutes  .  .  •  .  the  intention  of  the  law-giver  will  prevail  over 
the  literal  sense  of  the  terms;  and  its  reason  and  intention  ' 
will  prevail  over  .the  strict  letter.  When  the  words  are  not 
explicit,  the  intention  is  to  be  collected  from  the  context, 
from  the  occasion  and  necessity  of  the  law,  from  the  mis- 
chief felt,  and  the  objects  and  the  remedy  in  view;  and  the 
intention  is  to  be  taken  or  presumed,  according  to  what  is 
consonant  to  reason  and  good  discretion."  We  mast,  there« 
fore,  hold  that  the  statute  is  broad  enough,  when  the  object 
of  the  legislature  is  taken  into  consideration,  to  embrace  cat- 
tle infected  with  microbes  or  parasites  by  which  Texas  fever 
is  communicated  to  domestic  cattle. 

The  judgment  as  to  the  first  count  is  affirmed.  As  to  the 
aecond  count,  the  judgment  is  reversed* 

All  concur. 

Barclay,  J.,  concurs  in  the  result. 

Animau — Damaobs  fob  Gausiko  Sfbkad  of  DisiASi  AMOiro. — The 
prinoiplo  is  well  established  that  the  person  by  whoee  fanlt  animals  nif* 
lering  from  a  contagions  disease  are  placed  in  a  position  where  they  will,  in 
the  natural  oonrse  of  things,  commanicate  the  disease  to  other  animals 
mast  respond  in  damages  to  the  owner  of  the  latter  if  he  is,  on  his  part, 
free  from  negligence:  Bz tended  note  to  OiUon  v.  Delatoar9  tic  Canal  Co,,  36 
Am.  St.  Rep.  831,  and  note  on  Quarantine  and  Health  Laws,  ante,  pp.  533- 
S52. 

Statdtbs  Void  nr  PAier.^Statntes  partly  Toid  and  partly  valid  may  be 
•nforoed  as  to  the  valid  part,  provided  it  is  separate  from  the  void:  Birming* 
kam  €tc  R,  B.  Co.  v.  Paraona,  100  Ala.  662;  46  Am.  St  Rep.  92;  and  note. 

IvTKBBTATB  OoMMBROB — What  u. — From  the  moment  that  an  article 
•f  commerce  commences  to  move  from  one  state  to  another  it  becomes  a 
tnbjeot  of  interstate  oommerce,  and,  as  such,  is  subject  only  to  national 
legislation:  Bennett  ▼.  American  Bep,  Co.^  83  Me.  236;  23  Am.  St  Rep. 
774.  This  question  is  thoroughly  discussed  in  the  extended  note  to  People 
r.  WempU^  27  Am.  St  Rep.  668;  where  the  further  question  as  to  the  polioe 
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power  of  a  flate  lo  pan  Uwi  rastriet'iig  tlw  tfiaiportatioB  of  arttblM 
one  state  to  another  is  aleo  diaonaaed. 

Tkxas  Fivaa— Liabiutt  tob  Spbbad  ov.— Any  penon  haTiiig  in  hla 
poetdseion  Texas  oattle  ahall  be  liable  for  any  damagee  that  may  aocmo  from 
allowing  raoh  oattle  to  mn  at  large,  and  thereby  apread  among  other  cattio 
the  disease  known  aa  <'Texaa  fever":  Kimmi^  ▼.  BaO,  127  U.  £L  S19^  oitod 
in  the  note  to  SiaU  t.  QoodwUi,  25  Am.  8t  Bep.  889ti 
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Vbouoinoi— Ihjubt  to  Trbspassino  Child.— The  owner  of  a  eify  M  os 
which  he  ia  oonatmcting  a  building  ia  not  liable  for  injury  to  a  treo- 
passing  ohild  caused  by  the  falling  of  building  atone  while  playing  os 
the  lot  withont  the  knowledge  of  the  owner,  or  any  expreea  or  im- 
plied invitation  or  inducement  to  enter  upon  the  premiaea. 

Dodge  dk  MulvihUl  and  C,  F.  Joy^  for  the  appellants. 

Luhke  &  Muench^  F.  A,  C.  MacManus^  and  /.  H.  Orimm, 
for  the  respondents. 

**®  Burgess,  J.  This  action  was  instituted  in  the  cir» 
cult  court  of  the  city  of  St.  Louis  by  plaintiffs,  father  and 
mother,  to  recover  five  thousand  dollars  statutory  damages 
for  the  death  of  their  son,  Robbe  F.  Witte,  about  seven 
years  and  nine  months  of  age,  alleged  to  have  been  occasioned 
by  the  negligence  of  defendants.  Upon  a  trial  had,  at 
the  close  of  the  evidence,  the  court,  at  the  instance  of  all  the 
defendants,  sustained  a  demurrer  thereto,  and  instructed  the 
jury  that  plaintiffs  could  not  recover;  whereupon  plaintiffs 
took  a  nonsuit,  with  leave  to  move  to  set  the  same  aside,  and, 
their  motion  to  that  end  being  overruled,  they  appealed  to 
this  court. 

The  boy  had  gone  to  meet  his  father,  who  was  a  paper- 
hanger,  on  his  return  home  from  his  day's  work,  and  did 
meet  him  about  one-half  block  from  home  in  front  of  the 
building  where  the  accident  happened.  The  father  met  a 
gentleman  at  this  point,  and  stopped  to  talk  with  him,  dur- 
ing which  time  the  boy  went  a  short  distance  further  on 
down  the  street,  and  the  father  went  on  home.  As  the  boy 
returned  a  few  minutes  after,  he  met  some  other  boys  in 
front  of  the  building,  '**  and  stopped  to  play  with  them  in 
front  of  it  on  a  pile  of  sand. 

The  cellar  walls  of  the  building  were  of  stone,  and  about 
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completed,  the  window  frames  were  in,  stones  placed  over 
tbem,  and  the  joists  were  laid.  The  building  stood  about 
three  feet  back  from  the  street  or  building  line,  and  the  top 
of  the  wall  was  about  three  or  four  feet  above  the  surface  of 
the  ground.  There  were  two  windows  in  the  wall  fronting 
the  street,  and  over,  each  there  was  a  large  flat  cut  stone, 
¥rhich  would  weigh  about  six  hundred  pounds,  loose,  not  be* 
ing  placed  in  mortar.  The  lad  went  to  one  of  the  windows, 
placed  his  feet  upon  the  sill,  his  hands  upon  the  stone  over 
the  window  as  if  to  pull  himself  up,  when  it  fell  upon  him 
and  killed  him  almost  instantly.  His  weight  was  about 
sixty-five  pounds.  The  accident  occurred  near  the  sidewalk 
on  one  of  the  thoroughfares  in  the  city  of  St.  Louis.  No 
brick  had  been  laid  on  the  building  at  4he  time  of  the  acci^ 
dent.  There  was  no  fence  to  keep  out  persons,  nor  was  there 
any  warning  of  danger. 

The  defendant  Michael  Kriesky  had  nothing  to  do  with 
the  building,  in  any  manner,  until  several  months  after  the 
accident,  when  he  rented  and  began  to  occupy  it.  Defend- 
ant Otto  F.  Stifel,  in  writing,  contracted  for  the  erection  of 
this  house  by  defendant  Schott,  according  to  plans  and  speci- 
fications prepared  by  defendants  Beinke  &  Wees,  architects, 
and  the  contract  provided  that  these  architects  should  super- 
intend the  construction  of  the  building  in  accordance  with 
these  plans  and  specifications. 

There  was  no  evidence  to  show  that  defendant  Stifel,  in 
any  way,  took  part  in  the  construction  of  the  building  beyond 
the  letting  out  of  the  contract  therefor  to  defendant  Schott 
and  the  taking  of  the  latter's  bond  with  satisfactory  sure- 
ties for  the  faithful  performance  '^^  of  the  contract.  There 
was  also  no  evidence  to  show  that  the  architects  did  any- 
thing more  about  the  construction  of  the  building  than  the 
preparation  of  the  plans  and  specifications  and  the  assump- 
tion of  the  duty  of  superintending  the  construction  in  ac- 
cordance therewith. 

The  evidence  showed  that  defendant  John  Schott  is  a  car- 
penter; that  he  undertakes  the  entire  construction  of  build- 
ings; that  he  was  invited  to  the  office  of  the  architects, 
Beinke  &  Wees,  and  there  examined  the  plans  and  specifica- 
tions; that  he  then  took,  from  difierent  mechanics,  subbids 
for  such  of  the  work  and  material  needed  to  put  up  the 
building  as  did  not  fall  within  the  line  of  bis  trade  as  car- 
penter, and  that  after  he  had  all  these  subbids  he  made 
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one  bid  for  the  whole  work,  and  was  accepted  as  the  original 
or  principal  contractor. 

Among  these  subbids  were  those  of  defendants  Molitor 
&  Schwarz  for  the  rubble  or  rough  masonry,  and  of  defend- 
ant John  King  for  the  cut  stonework.  These  bids  Schott 
accepted  when  he  was  awarded  the  entire  contract  Defend- 
ants Molitor  &  Schwarz  had  finished  the  rubble  masonry  of 
the  building  when  the  boy  was  injured. 

Defendant  John  King,  as  the  subcontractor  for  the  cut 
stonework,  had,  some  days  before  the  accident,  laid  or  set 
the  stone  which  the  boy  threw  down  upon  himself.  The 
evidence  as  to  whether  the  stone  had  been  laid  in  mortar  or 
not  was  conflicting. 

It  may  be  conceded  as  a  well-settled  proposition  of  law 
that  where  no  duty  is  owed  there  is  no  liability.  But  there 
is  another  rule  of  law,  equally  as  well  settled;  that  is,  that  he 
who  owns  property  must  so  use  it  as  not  to  unnecessarily  in- 
jure others.  That  neither  the  defendants  in  this  case,  nor 
any  of  them,  owed  the  deceased  any  duty  is  very  evident, 
the  only  question  '^^  being,  Were  they  guilty  of  negligenoe 
in  leaving  the  stone  in  the  condition  that  it  was  in,  so  near 
the  public  street  in  the  city,  under  the  circumstances  in 
proof,  and,  if  so,  were  they  liable  in  an  action  for  damages 
for  the  death  of  the  deceased  occasioned  by  such  negligence? 
It  was  not  claimed  that  the  plainti£fs  were  guilty  of  any  neg- 
ligence in  allowing  the  boy  to  go  upon  the  street  or  the  lot 
where  he  met  his  death  at  the  time  that  he  received  the  in- 
jury, from  the  effects  of  which  he,  within  thirty  minutes 
thereafter,  died.  The  deceased  was  not  traveling  along  the 
street  at  the  time  of  the  accident,  but  had  entered  upon  the 
lot  upon  which  the  bouse  was  being  builded  without  invita- 
tion, voluntarily,  and  was  at  most  a  mere  intruder. 

In  Birge  v.  Gardiner,  19  Conn.  607,  60  Am.  Dec.  261,  the 
defendant,  who  put  a  heavy  gate  on  his  own  land,  beside  a 
passway  which  was  used  by  children  going  to  and  from  the 
public  road,  but  left  it  so  carelessly  that  it  fell  upon  a  child 
between  six  and  seven  years  of  age,  who  placed  his  hands 
upon  it  and  shook  it  in  passing,  was  held  to  be  liable  for  the 
injury. 

In  Branaam  v.  Labrot,  81  Ky.  638,  60  Am.  Rep.  193,  de- 
fendants had  possession  and  control  of  an  unfenoed  lot  in  a 
city,  upon  a  public  street,  on  which  they  had  stacked  a  large 
quantity  of  lumber  in  one  large  and  irregular  pile,  knowing 
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that  children  were  in  the  habit  of  congregating  there.  The 
piling  of  the  lumber  was  so  negligently  and  badly  done  that 
as  the  decedent,  an  infant,  was  playing  near  it,  one  of  the 
timbers  fell  upon  him  and  killed  him,  and  it  was  held,  upon 
demurrer  to  the  petition,  that  defendanta  were  prima  facie 
liable:  See,  also.  Earl  y.  Crouch,  61  Hun,  624;  16  N.  Y.  Supp. 
770. 

So,  in  Hydraulie  Works  Co.  v.  Orr,  88  Pa.  St.  882,  the  de- 
fendant company  was  using  a  building  as  a  factory  in  which 
several  kinds  of  business  were  carried  on  in  different  stories, 
requiring  the  use  of  a  hoisting  *^*  apparatus  above  an  in- 
clined plane  below  for  the  easy  carriage  of  heavy  articles  of 
machinery,  etc.,  into  and  out  of  the  factory.  Children  were 
in  the  habit  of  going  into  the  private  grounds  of  defendant, 
*  and,  with  their  knowledge,  playing  under  the  hoisting  appa- 
ratus, which  came  down  upon  plaintiff's  son,  six  years  of  age, 
and  injured  him  so  that  he  died  shortly  thereafter,  and  it  was 
held  that  the  negligence  of  defendants  was  a  question  to  prop- 
erly be  submitted  to  a  jury. 

The  cases  cited  are  more  favorable  to  the  plaintiff  than  any 
others  to  which  our  attention  has  been  called,  or  that  we 
have  been  able  to  find.  But  in  all  of  them  the  object  which 
caused  the  injury  was  a  dangerous  object  left  exposed,  with- 
out guard  or  attendant,  in  a  place  of  public  or  common  resort 
for  children,  whose  natural  instincts  prompted  them  to  med- 
dle and  play  with  it.  These  cases  seem  to  reach  the  limit  of 
liability.  Besides,  Hydraulic  Works  Co.  v.  Orr,  88  Pa,  St.  882, 
was  subsequently  overruled  in  Oillespie  v.  McOowan,  100  Pa. 
St.  144,  45  Am.  Rep.  865,  in  which  it  is  held  that  a  child  be- 
tween seven  and  eight  years  of  age  may  be  a  trespasser,  and 
subject  to  the  rules  of  law  relating  to  trespassers.  It  is  only 
in  case  of  attractive  machinery,  or  other  objects  similar  in 
their  effect,  that  children,  when  injured  without  fault  or 
negligence  on  their  part,  are  entitled  to  recover  for  personal 
injuries  occasioned  thereby,  or  in  case  of  their  death,  their 
legal  representatives,  and  even  then  such  right  seems  to  be 
predicated  of  the  fact  that  children  are  in  the  habit  of  re- 
sorting to  such  places  for  play,  with  the  knowledge  of  those 
in  charge  of  such  object  or  machinery:  Railroad  Co.r.  Stout^ 
17  Wall.  657,  and  cases  of  like  character. 

In  the  case  at  bar  the  stone  which  occasioned  the  injury 
had  only  been  placed  on  the  wall  about  five  days  at  the  time 
the  injury  occurred|  and  the  evidenoe  did  not  show  that  de- 
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fendants,  or  any  of  tlieniy  knew  of  its  '^'  dangerous  condi- 
tion,  or  that  children  were  in  the  habit  of  resorting  to  the 
building  for  play,  nor  can  it  be  said  that  the  construction  of 
the  basement  of  a  building  like  that  where  the  injury  oc- 
curred, in  a  large  city  like  St.  Louis  where  so  many  residences 
are  always  in  process  of  construction,  has  about  it  anything 
unusual  or  unique  which  would  be  attractive  to  children. 
There  is,  then,  nothing  to  bring  this  case  within  the  rule  an- 
nounced in  either  of  the  cases  hereinbefore  referred  to. 

The  son  of  the  plaintiffs,  at  the  time  of  the  accident,  was  a 
mere  intruder  and  trespasser  upon  the  lot  upon  which  the 
house  was  being  built.  No  inducement  or  invitation,  im- 
plied or  otherwise,  had  been  held  out  to  him,  but,  for  his  own 
amusement,  he  was  attempting  to  draw  himself  up,  by  plac- 
ing his  hands  upon  the  stone,  which,  by  reason  of  the  pree- . 
sure  thereon,  fell  upon  him  and  killed  him.  The  defendants 
owed  him  no  duty,  except  the  negative  one  not  to  wantonly 
or  maliciously  injure  him. 

The  deceased  had  left  the  sidewalk,  and  stepped  over  the 
bounds,  and  passed  the  limits  to  which  he  was  restricted  by 
the  street  and  sidewalk,  and,  therefore,  his  case  does  not  come 
within  the  rule  which  requires  one  person  to  protect  a  build- 
ing  upon  his  own  premises,  or  of  which  he  may  be  in  control 
which  is  dangerous  to  others  passing  along  upon  a  public 
street.  In  2  Shearman  and  Redfield  on  Negligence,  fourth 
edition,  page  696,  section  715,  it  is  said:  '^The  occupant  of 
land  is  under  no  obligation  to  strangers  to  place  guards 
around  excavations  made  by  him,  unless  such  excavations 
are  so  near  a  public  way  as  to  be  dangerous,  under  ordinary 
circumstances,  to  persons  passing  upon  the  way  and  using 
ordinary  care  to  keep  upon  the  proper  path,  in  which  case  he 
must  take  reasonable  precautions  to  prevent  injuries  to  such 
persons":  Bee,  also,  Overholt  v.  Vieihsy  98  Mo.  422;  8  Am.  St. 
Rep.  657,  and  authorities  cited. 

»•*  So  in  Beck  v.  Carter,  68  N.  Y.  283,  23  Am.  Rep.  176^ 
it  was  held  that  "  where  the  owner  of  land  expressly,  or  by 
implication,  invites  others  to  come  upon  his  land,  if  he  per- 
mits anything  in  the  nature  of  a  snare  to  exist  thereon,  which 
results  in  injury  to  one  availing  himself  of  the  invitation,  and 
who,  at  the  time,  is  exercising  ordinary  care,  such  owner  is 
answerable  for  the  consequences.  If,  however,  he  gives  but 
a  bare  permission  to  cross  the  premises,  the  licensee  takes 
the  zisk  of  accidents  in  using  the  premises  in  the  condition 
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in  which  they  are.''    But  in  this  case  there  was  no  invitation 
to  deceased,  nor  was  there  anything  from  which  a  license 
could  be  inferred  to  enter  upon  the  lot  and  building  which 
was  under  process  of  construction. 
The  judgment  is  affirmed. 

All  of  this  division  concur. 


The  Cass  of  Barney  r,  Hannibal  etc  R,  R.  Co,,  126  Mo.  872,  wm  an 

action  by  a  boy  about  aiz  years  old  agaiast  a  railroad  company  to  recover 
for  an  injury  to  his  foot,  requirin^^  amputation.  The  defendant  company 
was  the  owner  of  large  unfenced  railway  yards  in  the  city  of  St.  Joseph, 
Missouri*  and  in  such  yards  were  unoccupied  spaces,  to  which  the  children 
in  the  neighborhood  resorted  for  the  purpose  of  play.  They  would  fre* 
quently  get  on  cars  as  trains  moved  through  the  yards  or  as  they  were  being 
made  up.  Sometimes  they  rode  on  top  of  the  cars,  but  most  frequently  they 
would  catch  hold  of  the  stirrup  or  lower  round  of  the  ladder  on  the  side  of 
the  cars  with  their  hands,  and,  placing  their  feet  against  the  truck  of  the 
«ar,  would  ride  in  that  way.  PlaintifiT  was  a  habitue  of  the  yards,  and  often 
indulged  in  the  perilous  sport  of  riding  on  moving  cars  in  the  manner  above 
indicated,  and,  while  so  riding  on  one  of  defendant's  freight  trains,  received 
the  injury  complained  of.  These  boys,  including  the  plaintiff,  had  been  in 
the  habit  of  frequenting  the  yards,  without  any  license  or  invitation  of  any 
nature  from  the  defendant  company.  On  the  contrary,  it  bad  instructed 
its  employees  to  keep  them  out  of  the  yard,  bat  the  men  found  it  impossi* 
ble  to  do  this  and  attend  to  their  other  duties.  Plaintiff  recovered  a  ver- 
dict for  five  thousand  dollars,  and  appealed  from  an  order  granting  a  new 
trial 

In  passing  upon  the  questions  presented  for  review  upon  appeal  the  su- 
preme court  decided  that,  '*  in  the  first  plaoe  the  rule  in  what  are  known  ae 
the  '  turntable  cases'  has  no  application  to  cases  of  this  sort.  Railroad  can 
and  similar  machinery  are  not  'dangerous  machines'  within  the  meaning 
of  the  rule,  as  is  abundantly  and  exhaustively  shown,  both  directly  and  in- 
directly, in  the  following  cases:  BUhop  v.  Union  R,  R,  Co,,  14  R.  I.  314| 
51  Am.  Rep.  386;  Chicago  etc  R.  R.  Co.  v.  McLaughlin,  47  111.  265;  Oaoin 
▼.  Chicago^  97  UL  66;  37  Am.  Rep.  99;  CaileU  v.  Raiitoay  Co,,  57  Ark.  461} 
S8  Am.  St.  Rep.  254;  Ruahenberg  v.  SL  Louie  etc  Ry,  Co.,  109  Mo.  112.  If 
a  person,  no  matter  what  his  age,  is  upon  the  track  or  yard  of  a  railroad 
company  without  inducement  or  invitation,  express  or  implied,  for  him  to 
enter,  and  he  is  neither  a  passenger  nor  on  his  way  to  become  one,  but  if 
there  merely  for  his  amusement  and  using  the  track  or  yard  se  a  play- 
ground, he  is  a  mere  intruder  and  trespasser,  to  whom  the  railway  company 
owes  no  duty,  except  the  negative  one  not  malicioualy,  or  with  gross  or  reck* 
less  carelessness,  to  run  over  or  injure  him.  In  case  of  an  accident  the  com- 
pany is  not  liable  for  injury  to  one  so  upon  its  property,  unless  it  is  guilty 
of  gross  negligence:  Morriesey  v.  EnaUm  R,  R.  Co.,  126  Mass.  377;  30  Am. 
Bep.  686;  Bisfiop  v.  Union  R.  R.  Co.,  14  R.  I.  314;  51  Am.  Rep.  386;  ffeeUm- 
9iUeetc  Ry.  Co.  v.  Connell,  88  Pa.  St.  520;  32  Am.  Rep.  472;  Snyder  v.  /Ton. 
nibal  etc  R.  R.  Co.,  60  Mo.  413;  Emereon  r.  PeteUr,  35  Minn.  481;  69  Am. 
Rep.  837;  McEachem  v.  Boston  tie.  R.  R.  Co.,  150  Mass.  515;  Kay  r.  Pent^ 
^Ivania  R.  R.  Co.,  65  Pa.  St  269;  3  Am.  Rep.  628;  Central  etc  R.R.O0.W. 
▲x.  M.  &»..  You  XL\  IL  — 4S 
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Benigh,  28  Kan.  S47;  88  Am.  Rep.  167;  Curley  r.  MmomH  etc  Ry.  Co,,  9& 
Mo.  18;  Chicago  etc  R,  R,  Co.  t.  Stumps,  69  HI.  409. 

"It  is  claimed  that  it  waa  the  duty  of  the  defendant  company  to  fence  ita 
jarda.  While  oaaea  may  be  found  requiring  the  performance  of  auoh  a 
duty  when  it  ia  imposed  by  special  statutory  provision,  yet  no  case  haa  been 
encountered  where,  in  the  absence  of  such  statutory  provision,  it  haa  been 
adjudicated  that  the  duty  of  fencing  exists,  because  the  common  law  recog- 
nizes no  such  obligation.  And  railroad  corporations  stand,  in  this  regard,, 
on  the  same  footing  aa  individuals:  lUinoia  etc  R,  R.  Co.  r.  Oarraher,  47 
ni.  838;  Htighes  v.  Hannibal  etc  R.  R.  Co,,  66  Mo.  826;  Hape»  r.  Miehiffam 
etc  R.  R.  Co.,  Ill  U.  S.  228. 

*<  If  a  railroad  car  or  train  is  not  to  be  regarded  as  a  dangerous  machine^ 
as  has  been  decided,  then  no  necessity  exists  to  place  a  barrier  to  proTent 
trespassers  on  the  private  yards  of  a  railroad  company  from  being  injured. 
To  such  trespassers,  no  matter  what  their  age,  the  railroad  oompany,  not 
having  invited  or  encouraged  their  coming,  owes  no  duty,  except  that  o# 
not  wantonly  or  recklessly  injuring  them  after  having  discovered  them  to 
be  in  peril:  Williams  ▼.  Kantoi  CUy  etc  Ry.  Cc,  W  Mo.  283;  Oamley  ▼. 
dndnnati  etc  Ry.  Co.,  96  Pa.  St.  898;  40  Am.  Rep.  664." 

Even  as  to  a  licensee,  the  rule  b  that  **  no  duty  is  imposed  by  law  npo» 
the  owner  or  occupant  to  keep  his  premises  in  a  suitable  condition  for  thi 
who  come  there  solely  for  their  own  convenience  or  pleasure,  and  who 
not  either  expressly  inyited  to  enter  or  induced  to  come  npon  them  by  tii» 
purposes  for  which  the  premises  are  appropriated  and  occupied,  or  by  8om» 
preparation  or  adaptation  of  the  place  for  use  by  customers  or  passenger^ 
which  might  naturally  and  reasonably  lead  them  to  suppose  that  thejr 
might  properly  and  safely  enter:  Straub  v.  Soderer,  53  Ma  43." 

In  short,  mere  passive  acquiescence  of  the  occupier  in  a  certain  use  of  hi* 
land  by  others  generates  no  liability  on  his  part:  Moore  t.  Wabath  etei. 
Ry.  Co.,  84  Mo.  485. 

And  the  same  principle  which,  under  the  authorities  cited,  would  deny 
the  necessity  for  guards  to  keep  trespassing  children  from  boarding  moving 
cars  would  equally  reject  the  necessity  of  barriers  when  demanded  in  plaoe 
of  such  guards.  There  are  cases  where  fences  are  needed  and  where  liabil* 
ity  arises,  where  injury  occurs  in  consequence  of  their  not  being  built,  but 
that  is  only  where,  as  for  instance,  the  owner's  premises  extend  up  to  the 
public  highway  and  a  dangerous  excavation  exists  in  close  proximity  to  aneb 
thoroughfare. 

''If  it  be  true,  as  shown  by  the  authorities,  that  plaintiff  was  a  trespasser 
to  whom  defendant  owed  no  duty  except  that  of  not  wantonly  or  recklessly 
Injuring  him,  after  discovering  his  peril,  then,  of  course,  no  duty  existed 
outside  of  that  exception  between  the  defendant  corporation  and  the  plain- 
tiff, and  if  no  duty,  then  no  negligence,  because  the  latter  mast  have  the 
former  as  its  inevitable  and  indispensable  predicate:  HaUihan  t.  Railroad^ 
71  Mo.  118. 

"  But  plaintiff,  in  the  particular  act  which  resulted  in  the  accident^  waa 
» trespasser,  made  so  by  the  statute  as  well  as  by  the  ordinance  of  8t» 
Joseph.  Section  8927  of  the  Revised  Statutes  of  1889  makes  it  a  miade* 
meaner  for  'any  person,  minor,  or  adult  to  climb  upon,  hold  to^  or  in  any 
manner  attaoh  himself  to  any  locomotire  engine  or  car,  while  the  same  ie 
n  motion,  or  running  into  or  through  any  city  or  town  in  this  state.'  Hi* 
ordinance  is  of  similar  import. 

Plaintiff  being  a  treapasser,  a  Tiolator  of  law,  could  hare  oo  groiiad 
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of  recovery  based  on  his  own  dereliction.  Bot  it  is  claimed  for  pluntitt 
that  these  regulations  of  the  law  do  not  apply  to  'babies.'  While  the  law 
may  not  apply  in  a  criminal  proceeding  to  a  child  of  very  tender  years,  yet 
still,  for  the  purposes  of  a  civil  action,  the  consequences  of  the  unlawfol 
act  must  be  the  same  in  the  case  of  an  infant  even  of  very  tender  years  as 
in  the  case  of  an  adult.  In  a  word,  the  act  of  the  infant  in  conseqnenos 
of  his  tender  years,  though  noncriminal,  yet  is  wrongful  in  the  sense  of 
being  an  invasion  of  the  rights  of  another,  just  as  muoh  so  as  though  douA 
by  an  adults  And  a  landowner  is  under  no  duty  to  a  mere  trespasser  to 
keep  his  premises  safe;  and  the  fact  that  the  trespasser  is  an  infant  does 
not  raise  a  duty  where  none  otherwise  exists:  Frost  v.  Rtulroad^  64  N.  H. 
220;  10  Am.  St  Rep.  396,  and  oases  cited. 

"But  plaintiffs  counsel  says  that  defendant  assumed  the  duty  of  keep-^ 
ing  its  yards  clear  of  boys  by  giving  instructions  to  its  yard  hands;  but 
that  this  duty  was  neglected,  and  therefore  a  cause  of  action  arises  alona 
lh>m  this  neglect.  But  if  the  prior  duty  did  not  exist  to  keep  the  boys  out- 
of  the  yards,  then  the  mere  assumption  of  a  nonexistent  daty  would  be 
but  a  gratuity,  with  no  precedent  or  concurrent  consideration  on  which  t» 
base  it,  and  therefore  no  liability  would  follow  such  assumed  and  preterm 
mitted  duty.  Mere  pretermission  of  a  self-imposed  precaution  does  not 
constitute  actionable  negligence:  SkeUon  v.  EcUlroad,  L.  R.  2  OL  P.  636f 
Campbell  on  Negligence,  2d  ed.,  sec.  41.** 

Baal  Propbrtt— Landowkbb's  Liabilitt  to  Trispassino  Childrrk. 
The  owner  of  land  is  not  required  to  provide  against  remote  and  improbable 
injuries  to  children  trespassing  thereon,  but  he  is  liable  for  injuries  to  chiK 
dren  trespassing  upon  his  private  grounds  if  it  is  known  to  him  that  they 
are  accustomed  to  go  upon  such  grounds,  and  that  from  the  peculiar  nature 
and  exposed  condition  of  something  thereon  it  is  attractive  to  children, 
and  he  ought  reasonably  to  anticipate  such  an  injury  to  a  child  as  that 
which  in  fact  occurred:  BriMey  Car  Chk  v.  OoopeVf  60  Ark.  546;  46  Am.  St. 
Bep.  216,  and  note. 


Johnson-Brinkman  Commission  Company  v.  Mis- 
souri Paoifio  Railway  Company. 

[126  MISSOURI,  8i4.] 

Suonov — ^Inconsistent  Rbmsddbs.— One  who  having  a  right  lo  pursue 
one  of  two  inconsistent  remedies  makes  his  election,  institutes  suit, 
and  prosecutes  it  to  final  judgment,  or  receives  anything  of  value  under 
the  claim  thus  asserted,  is  estopped  to  thereafter  pursue  another  and 
inconsistent  remedy. 

Election  —  Estoppel  —  Inoonsistrnt  Remedies. — An  attachment  suit 
brought  by  a  vendor  of  personal  property  against  his  vendee,  if  dis- 
missed before  final  judgment,  docs  not  estop  him  from  subsequently 
maintaining  an  action  of  replevin  to  recover  the  chattels  in  the  absence 
of  any  intervening  rights,  injury,  or  change  of  position  of  the  parties  by 
reason  of  the  attachment. 

Xlbotion—Inoonsistent  Remedibs. — A  creditor  having  simply  elected  te 
pursue  one  of  two  inconsistent  remedies  is  not  bound  thereby,  but  may 
subsequently  dismiss  and  abandon  before  final  judgment  the  one  first 
ehosen,  and  then  pursue  the  other  in  the  absence  of  intervening  ri| 
injury,  or  benefit 
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Lathropf  Morrow  &  Fox^  for  the  appellant 

E,  Robinson  and  J.  8*  Laurie^  for  the  respondent. 

'^  Burgess,  J.  This  is  an  action  of  replevin  for  three 
carloads  of  wheat.  On  a  trial  before  a  jury,  in  the  circuit 
court  of  Jackson  county,  there  was  a  demurrer  interposed  by 
defendant  to  the  evidence,  which  was  '^^  sustained,  final 
judgment  rendered  for  defendant  against  plaintiff  for  the 
value  of  the  wheat  at  the  time  of  the  trial,  which  was  fixed 
at  twelve  hundred  and  thirty-seven  dollars  and  thirty^-four 
cents,  and  ninety-two  dollars  and  eighty  cents  for  damages 
for  its  wrongful  taking  and  detention.  From  the  judgment 
plaintiff  appealed  to  the  Kansas  City  court  of  appeals,  where 
the  judgment  was  affirmed,  but  that  court  certified  the  cause 
to  this  court  because  of  the  opinion  of  that  court  being  ia 
conflict  with  the  opinion  of  the  St.  Louis  court  of  appeals  in 
Anchor  Milling  Co.  v.  Wahh^  20  Mo.  App.  107,  and  Lapp  v. 
Ryan,  23  Mo.  App.  436. 

On  September  1,  1890,  the  Imboden  Commission  Company 
was  a  corporation  engaged  in  the  grain  business  at  Kansas 
City,  Missouri.  In  the  latter  part  of  August  of  that  year  the 
plaintiff  sold  and  delivered  to  the  Imboden  company  a  num- 
ber of  cars  of  wheat,  among  which  were  included  the  three 
cars  here  in  controversy,  which  were  then  in  the  freight-yard 
of  the  defendant  company  at  that  city.  The  sale  was  for 
cash  on  delivery.  According  to  the  custom  which  prevailed 
among  grain  dealers  in  Kansas  City,  the  plaintiff  furnished 
to  the  Imboden  company  elevator  receipts,  certificates  of 
weight,  inspection  certificate  as  to  grade,  invoices,  and  bills 
of  lading,  the  bill  of  lading  being  issued  by  the  defendant 
company.  Immediately  upon  the  receipt  of  said  bill  of  lad- 
ing Imboden  surrendered  it  to  the  defendant  company,  and 
obtained  from  said  defendant  company  in  lieu  thereof  an- 
other bill  of  lading  for  said  wheat  whereby  the  wheat  was  to 
be  delivered  upon  the  order  of  the  Imboden  company  to 
C  H.  Albers  &  Company  at  St.  Louis. 

As  soon  as  Imboden  received  the  bill  of  lading,  he  took  it 
to  the  Central  Bank  in  Kansas  City,  and  indorsed  and  de- 
livered it  to  said  bank  with  a  draft  thereto  attached  upon 
Albers  &  Company  for  tlnrteen  hundred  and  eighty-three 
dollars  and  sixty-two  cents,  which  was  signed  by  the  Imbo- 
den company,  and  made  •*''  payable  to  said  hank.  During 
the  afternoon  of  the  same  day  the  Imboden  Commission  Com- 
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pany  sent  its  check  drawn  on  the  Central  Bank  for  thirteen 
hundred  and  seventy-four  dollars  and  eighty*two  cents,  the 
contract  price  for  the  wheat  to  the  Johnson-Brinkman  Com* 
mission  Company.  The  Imboden  company  kept  its  account 
with  the  Central  Bank,  and  on  September  1st  its  account  was 
overdrawn  several  thousand  dollars. 

In  the  afternoon  of  September  1st  plaintiff,  becoming  ap- 
prehensive that  the  check  it  had  received  from  the  Imboden 
Commission  Company  was  likely  to  be  dishonored,  Johnson, 
in  company  with  Imboden,  went  to  the  Central  Bank,  pre- 
sented the  check,  and  demanded  its  payment  or  a  surrender 
of  the  Albers  draft  and  bill  of  lading,  but  the  bank  declined 
to  do  either  one.  Johnson  and  Imboden  then  went  to  the 
latter's  office,  and,  at  Johnson's  request,  Imboden  turned  over 
to  him  for  the  Johnson-Brinkman  Commission  Company  all 
its  office  furniture  to  protect  it  on  account  of  the  sale  of  its 
wheat,  Johnson  taking  possession  of  the  office  and  putting  a 
notice  on  the  door.  They  then  went  to  the  telegraph  office, 
and,  at  Johnson's  request,  Imboden  telegraphed  Albers  A 
Company  to  pay  no  more  drafts.  Johnson  also  immediately 
thereafter  notified  the  superintendent  of  defendant's  freight- 
yard  at  Kansas  City  to  hold  the  wheat  until  further  ordera 
from  the  Johnson-Brinkman  Commission  Company. 

During  the  same  evening  Johnson  went  to  the  office  of  his 
attorneys,  and,  after  a  short  conference  with  them,  sued  out 
an  attachment  in  the  name  of  the  Johnson-Brinkman  Com- 
mission Company  as  plaintiff  and  against  the  Imboden  Com- 
mission Company  as  defendant.  The  petition  alleged  the  sale 
and  delivery  of  the  wheat,  and  the  affidavit  for  attachment 
averred  that  the  sale  was  for  cash  on  delivery,  and  that  the 
Imboden  Commission  Company  had  failed  to  pay  for  the  same. 
"^^  A  writ  of  attachment  was  then  issued  by  the  proper  offi- 
cer, and  the  wheat  seized  by  the  sheriff. 

On  September  9,  1890,  plaintiff  dismissed  the  attachment 
suit,  and  afterward,  on  the  same  day,  began  the  present  action 
to  recover  possession  of  said  wheat,  and  the  same  was  deliv- 
ered to  it  in  pursuance  of  an  order  of  delivery  issued  herein. 
On  September  1st  the  Central  Bank  sent  the  bill  of  lading 
and  draft  upon  Albers  A  Company  to  its  correspondent  in  St. 
Louis  for  collection.  On  the  following  day  it  was  presented 
for  paynient;  but  Albers,  having  in  the  meantime  been  noti- 
fied by  Imboden  to  pay  no  more  drafts,  declined  to  pay  it  at 
that  timci  but  subsequently  paid  it  at  the  request  of  the  Ceo- 
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tral  Bank.  This  was  after  the  cashier  of  the  Central  Bank 
had  gone  to  St.  Louis  and  assured  Albers  that  Imbodea  had 
no  interest  in  the  wheat;  that  the  bank  was  the  owner  thereof, 
and  that  he,  Albers,  should  receive  the  wheat  if  paid  for.  It 
was  after  this  assurance,  and  relying  thereupon,  that  Albers, 
without  any  knowledge,  as  claimed  by  him,  of  the  claim  of 
Johnson-Brinkman  Gom mission  Gompany,  paid  the  draft. 

Plaintiff's  first  contention  is  that  the  court  erred  in  ruling, 
as  a  matter  of  law,  that  the  mere  act  of  plaintiff  in  brings 
ing  an  attachment  suit  against  the  Imboden  Commission 
Gompany  and  attaching  the  wheat  as  its  property,  and  sub- 
sequently dismissing  it  before  final  judgment,  and  the  com- 
mencement of  this  action,  was  a  conclusive  election  between 
inconsistent  remedies  and  a  complete  bar  to  this  action. 

Upon  this  question  there  is  a  direct  conflict  in  the  opinion 
Tendered  in  the  case  by  the  Kansas  Gity  court  of  appeals: 
(Johnson-Brinkman  etc,  Co,  v.  Missouri  Pae.  Ry.  Co.,  52  Mo. 
App.  407),  and  the  decisions  of  the  St.  Louis  court  of  appeals 
in  Anchor  Milling  Co.  v.  Walsh,  20  Mo.  App.  107,  and  Lapp  v. 
Ryan,  23  Mo.  App.  436.  It  was  held  by  the  Kansas  Gity 
court  of  '^*  appeals  in  this  case  that,  as  the  plaintiff  had  an 
election  between  inconsistent  remedies,  as  where  one  action 
is  founded  on  an  affirmance  of  a  voidable  sale  or  contract, 
any  decisive  act  of  affirmance  or  disaffirmance,  if  done  with 
knowledge  of  the  facts,  determines  the  legal  rights  of  the 
parties  once  for  all;  and  that  the  institution  of  the  attach- 
ment suit  by  plaintiff  against  the  Imboden  Gommission 
Company  was  such  a  decisive  act,  and  a  bar  to  this  suit, 
while  in  Anchor  Milling  Co,  v.  Walsh,  20  Mo.  App.  107,  it 
was  held  that  the  levy  of  an  attachment  upon  chattels  as  the 
defendant's  property  does  not  prevent  the  plaintiff  from  sub- 
sequently seizing  the  same  property  in  replevin  as  his  own. 
This  case  was  followed  and  approved  by  the  same  court  in 
Lapp  V.  Ryan,  23  Mo.  App.  436.  Both  of  the  cases  last  named 
were  followed  and  approved  by  this  court  in  Johnsan-Brinh^ 
vian  etc.  Co.  v.  Central  Bank,  116  Mo.  558;  38  Am.  St  Rep. 
615. 

But  it  is  insisted  by  oounsel  for  defendant  that  the  three 
cases  last  named  are  not  in  accord  with  the  great  weight  of 
authority,  which  is,  as  he  claims,  as  announced  in  this  case 
(Johnson-Brinkman  etc.  Co.  v.  Missouri  Pae.  Ry.  Co.,  52  Mo. 
App.  407),  and  should  be  modified  or  overruled.  It  is  well- 
aettled  law  that  where  a  party  has  the  right  to  pursue  one  of 
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two  incoQsistent  remedies,  and  he  makes  his  election  and 
institutes  his  suit,  in  case  the  action  thus  begun  is  prosecuted 
to  final  judgment,  or  the  plaintiff  has  received  anything  of 
value  under  a  claim  thus  asserted,  he  cannot  thereafter  pur* 
sue  another  and  inconsistent  remedy:  Nanaon  y.  Jacobs  93 
Mo.  331;  3  Am.  St.  Rep.  531;  Estes  y.  Reynolds,  76  Mo.  563; 
StoUer  V.  Ooates,  88  Mo.  514;  Bradley  v.  Brigham^  149  Mass« 
141;  Farwell  v.  Myers,  59  Mich.  179;  Ewlng  v.  Cooky  86  Tenn. 
332;  4  Am.  St.  Rep.  765;  Bank  of  Beloit  v.  BeaU,  34  N.  Y. 
473;  Fields  v.  Bland,  81  N.  Y.  239;  Boots  v.  Ferguson,  46 
Hun,  129;  CarUr  v.  Smith,  23  Wis.  497;  Wheeler  y.  Dunn,  13 
Col.  428;  Thomas  y.  Joslin,  36  Minn.  1;  1  Am.  St.  Rep.  624; 
Fowler  y.  Bowery  Sav.  Bank,  113  N.  Y.  450;  10  Am.  St.  Rep. 
479. 

ssa  There  is  also  another  class  of  decisions  which  holds 
that  a  creditor  having  simply  elected  to  pursue  one  of  two 
inconsistent  remedies  is  bound  thereby,  and  that  he  cannot 
subsequently  abandon  the  one  first  chosen  and  pursue  the 
other.  Thus  it  is  held  in  O'Donald  v.  Constant,  82  Ind. 
212,  that,  *'  While  a  creditor  of  whom  the  debtor  had  bought 
goods,  not  intending  to  pay  for  them,  but  to  use  them  in  pre- 
ferring other  creditors,  may  doubtless  disaffirm  the  sale,  and 
recover  his  goods,  unless  resold  to  an  innocent  purchaser,  yet, 
by  bringing  an  attachment  suit  against  his  debtor,  he  affirms 
the  sale  and  takes  the  place  of  an  ordinary  creditor'' :  See, 
also,  Lehman  v.  Van  Winkle,  92  Ala.  443;  Morris  ¥•  Bexford^ 
18  N.  Y.  652;  Moller  v.  Tuska,  87  N.  Y.  166;  Nield  v.  Burton, 
49  Mich.  53;  Bauman  v.  Jaffray,  6  Tex.  Civ.  App.  489; 
Crompton  v.  Beach,  62  Conn.  25;  36  Am.  St.  Rep.  328. 

The  authorities,  however,  upon  this  proposition  are  not 
quite  uniform.  Thus,  in  Equitable  Foundry  Co,  v.  Hersee,  83 
Hun,  169,  it  was  held  that  when  the  plaintiff  had  instituted 
a  suit  in  affirmance  of  the  contract,  but  had  dismissed  the 
same  before  judgment,  and  before  having  derived  any  bene* 
fit  therefrom,  and  which  had  inflicted  no  injury  upon  the 
defendant,  such  action  did  not  constitute  an  absolute  election 
of  inconsistent  remedies  whereby  plaintiff  was  afterward 
precluded  from  prosecuting  a  new  suit  upon  another  and  in- 
consistent remedy. 

So  in  Johnson  v.  Frew,  33  Hun,  193,  plaintiff  sued  defend- 
ant to  recover  possession  of  a  harness  which  one  Galits 
fraudulently  induced  the  plaintiff  to  sell  and  deliver  to  him 
on  credit.    Plaintiff  afterward  took  the  harness  from  de- 
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fondant's  possession  and  carried  it  away,  but  before  doing  bo 
be  procured  an  attachment  from  a  justice  of  the  peace  upoa 
an  affidavit  alleging,  among  other  things,  that  Galitx  was  in- 
debted to  him  for  the  unpaid  portion  of  the  purchase  price  of 
the  harness,  which  '^^  attachment  Quaint,  the  constable, 
had  with  him  when  the  harness  was  taken  from  the  depot 
where  defendant  had  left  it.     Smith,  P.  J.,  in  speaking  for 
the  court  said:  *'Itis  contended  bj  the  appellant's  counsel 
that  the  plaintiff,  by  his  attachment  proceeding,  elected  to 
affirm  the  contract.     That  would-be  the  case  if  the  attach- 
ment was  issued  in  an  action  which  had  been  prosecuted  to 
judgment  or  was  pending  at  the  time  of  the  trial.     But  of 
that  there  is  no  proof.  .  •  .  •  It  was  not,  therefore,  conclusive 
against  the  plaintiff  as  matter  of  law.    At  most,  the  plain- 
tiff's affidavit  and   his  proceedings  under  the  attachment^ 
jeven  if  he  be  assumed  to  take  the  harness  by  virtue  of  it, 
raised  a  question  of  fact  as  to  whether  he  affirmed  the  con- 
tract." 

In  an  action  to  recover  damages  for  the  fraud  of  defendant 
in  obtaining  certain  goods  from  the  plaintiffs  under  a  con- 
tract  induced  by  the  false  and  fraudulent  representations  of 
the  defendant,  a  writ  of  attachment  was  issued  and  levied 
upon  a  portion  of  the  goods  alleged  to  have  been  so  obtained, 
together  with  other  goods  of  the  defendant;  and  it  was  held 
that  such  levy,  and  a  sale  thereunder,  did  not  necessarily 
constitute  a  waiver  of  the  fraud  and  an  affirmance  of  the  con- 
tract  by  the  plaintiff:  Dean  v.  Yates^  22  Ohio  St.  388;  see, 
also,  Peters  v.  Ballistiery  3  Pick.  495. 

But  the  authorities  which  hold  that,  when  an  election  of 
remedies  has  been  made  which  are  inconsistent,  in  order  to 
amount  to  an  estoppel  it  must  be  made  with  full  knowledge 
of  all  the  facts  in  the  case:  Black  v.  Miller,  75  Mich.  823; 
Bidkley  v.  Morgan,  46  Conn.  393;  Connihan  v.  Thomf9on,  111 
Mass.  270;  Terry  v.  Munger,  121  N.  Y.  161;  18  Am.  St.  Rep. 
803;  Conrow  v.  Little,  115  N.  Y.  387;  Equitable  etc.  Foundry 
Co.  V.  Hersee,  103  N.  Y.  25;  Thompson  v.  Howard,  31  Mich. 
309;  O'Bryan  v.  Glenn,  91  Tenn.  106;  30  Am.  St.  Rep.  862. 
It  has  also  been  said  that  *'  the  mere  fact  that  a  party  mis- 
takes his  remedy,  '^'  believing  he  has  two  or  more  remedies 
when  he  has  not,  and  pursues  the  wrong  one,  will  not  of  itself 
prevent  him  from  subsequently  obtaining  redress  by  the 
proper  remedy*':  1  Elliott's  General  Practice,  sec.  276.  In 
Snow  V.  AUey,  156  Mass.  193,  it  is  said:  <* Election  existt 
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Tvhen  a  party  has  two  alternatiTe  and  inconsistent  rights, 
and  it  is  determined  by  a  manifestation  of  choice:  Metcalfy. 
Williams^  144  Mass.  452,  454.  But  the  fact  that  a  party 
'wrongly  supposes  that  he  has  two  such  rights,  and  attempts 
to  choose  the  one  to  which  he  is  not  entitled,  is  not  enough  to 
prevent  his  exercising  the  other  if  he  is  entitled  to  that. 
There  would  be  no  sense  or  principle  in  such  a  rule.'' 

The  question  then  arises,  How  was  it,  or  by  whom  was  it, 
to  be  determined  that  the  plaintiff  herein  mistook  his  remedy 
in  bringing  the  attachment  suit?  It  will  not  be  contended, 
we  presume,  that  after  it  had  been  instituted,  and  although 
plaintiff's  attorney  had  become  fully  satisfied  that  the  action 
had  been  improvidently  brought,  yet  that  it  was  necessary  in 
order  to  save  to  his  client  the  right  to  sue  in  replevin,  that  he 
should  at  his  expense  prosecute  the  case  to  final  judgment, 
in  order  to  settle  that  question.  Nor  do  we  for  one  moment 
suppose  that  that  issue  could  be  tried  in  this  controversy. 
It  necessarily  follows  that  plaintiff  must  have  determined 
for  himself  upon  the  advice  of  his  attorney,  just  as  he  did  do, 
whether  he  would  proceed  with  the  attachment  suit  to  final 
judgment  or  not,  and  having  determined  to  dismiss  it,  that 
be  was  not,  by  reason  of  having  instituted  it,  estopped  from 
bringing  this  action.  We  are  aware  that  it  was  otherwise 
held  in  O'Bryan  v.  Glenn,  91  Tenn.  106,  30  Am.  St.  Rep.  862, 
but  that' case  seems  to  be  so  inconsistent  with  reason  and 
justice  that  we  must  decline  to  give  it  our  approval. 

*^'  The  authorities  which  hold  that  a  person  having  two 
inconsistent  remedies,  and  electing  to  pursue  one,  cannot 
thereafter  pursue  the  other,  do  so  apon  the  ground  of  elec- 
tion, or,  as  most  courts  put  it,  estoppel.  As  was  said  in 
Anchor  Milling  Co,  v.  WaUhj  20  Mo.  App.  106:  "There  is  no 
element  of  estoppel  in  the  case.  There  is  no  estoppel  by 
record,  for  the  attachment  suit  has  not  proceeded  to  judg* 
ment.  There  is  no  estoppel  in  pais,  for  the  defendant  has 
not  taken  such  action  in  consequence  of  the  suing  out  of  the 
attachment  that  he  will  receive  detriment  in  a  legal  sense 
from  the  conduct  of  the  plaintiff  in  changing  his  position 
and  pursuing  a  different  remedy." 

There  were  no  intervening  rights  in  this  case  from  the  time 
of  suing  out  the  attachment  until  that  suit  was  dismissed, 
nor  is  it  claimed  that  the  defendant  therein  was  by  reason 
thereof  induced  to  change  his  position  with  respect  of  the 
wheat  in  controversy.     '*  Estoppel  in  pais  may  be  defined  to 
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be  a  right  arising  from  acts,  admissions,  or  conduct  which 
have  induced  a  change  of  position  in  accordance  with  the 
real  or  apparent  intention  of  the  party  against  whom  thej 
are  alleged'':  Bigelow  on  Estoppel,  4th  ed.,  445. 

The  attachment  suit  was  brought  hastily  and  without  time, 
as  appears  from  the  record,  for  the  attorneys  who  brought  it 
to  investigate  the  facts  in  the  case,  who  after  having  done 
■o  came  to  the  conclusion  that  it  was  improvidently  brought, 
and  dismissed  it;  and  to  hold,  under  such  circumstances, 
that  plaintiff  is  estopped  by  his  election  in  that  case  from 
prosecuting  this,  in  the  absence  of  intervening  rights,  injury, 
or  change  of  i^osition  by  anybody,  by  reason  thereof,  would 
be,  we  think,  invoking  a  harsh  and  very  unjust  rule. 

But,  aside  from  any  misconception  as  to  the  institution  of 
the  attachment  suit,  as  it  was  dismissed  '^^  before  judg- 
ment, before  the  rights  of  others  had  intervened,  and  as  the 
defendant  therein  was  in  no  way  injured  in  consequence 
thereof,  we  are  not  inclined  to  hold  that  plaintiff  is,  by  rea- 
son of  the  institution  of  that  suit,  estopped  from  prosecuting 
this:  Anchor  MiUing  Co.  v.  TFabA,  20  Mo.  App.  107;  Lapp  v. 
Ryan^  28  Mo.  App.  436;  Joknsonr'Brinkman  Co.  ▼•  Central 
Bank,  116  Mo.  668;  88  Am.  St  Rep.  615. 

It  is  insisted  by  counsel  for  defendant  that  the  judgment 
was  for  the  right  party  and  should  for  that  reason  be  affirmed. 
While  it  may  be  conceded  that  plaintiff's  right  to  rescind  the 
sale  of  the  wheat  was  subject  to  any  rights  that  may  have 
accrued  in  favor  of  third  parties  during  the  interval  between 
the  sale  and  the  time  that  it  was  replevied,  yet  as  to  whether 
Albers  A  Company,  in  good  faith,  and  without  notice,  paid 
the  draft  drawn  on  them  by  {he  Imboden  Commission  Com- 
pany, which  was  attached  to  the  bill  of  lading  accompanying 
the  wheat,  was  a  question  to  be  passed  upon  by  the  jury, 
under  the  evidence,  and  there  was  some  evidence  which 
tended  to  show  that  they  paid  the  draft  with  notice  of  plain- 
tiff's claim  to  the  wheat,  and  upon  the  assurance  of  the  Cen- 
tral Bank  that  if  they  paid  the  draft  they  should  have  the 
wheat. 

The  judgment  of  the  court  of  appeals  is  reversed,  with  di« 
rections  to  reverse  the  judgment  of  the  circuit  court,  and  to 
remand  the  cause,  to  be  tried  in  oonformity  with  the  views 
herein  expressed. 

All  of  this  division  concur. 
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BunnoK  bbtwbbn  IicoovsiSTBirr  RnntDiis— Estofpsl. — Where  one  hu 
A  ohoioe  between  two  inconsistent  rights  or  remedies,  and  deliberately  makes 
his  ohoioe,  snch  election  becomes  oonclnsive  upon  him  and  precludes  him 
from  sobsequently  pursuing  the  other  right  or  remedy:  'Ooo/b  t.  Firtt  Nat- 
Bank,  83  Wis.  81;  35  Am.  St  Rep.  17,  and  note.  An  election  of  a  remedy 
onoe  fairly  made  by  a  party  having  the  right  to  make  it  is  final  and  irrevo- 
oaUo:  JHoUne  Phw  Co.  t.  Sodgers,  63  Kan.  743;  42  Am.  St.  Rep.  317.  See, 
farther,  the  extended  notes  to  Fowler  y.  Bowery  8av,  Bank,  10  Anu  St.  Rep. 
487;  and  Thomae  r.  JoeUn,  1  Am.  St.  Rep.  626. 

BfiTOPFEL — Blbotion  OF  Rbmsdies. — On  a  sale  of  goods  for  oash  and  a 
failure  of  payment^  the  Tender,  by  bringing  an  action  by  attachment  against 
the  purchaser  to  recover  the  purchase  price,  is  not  estopped  from  dismissing 
that  action  before  judgment^  and  then  maintaining  an  action  for  the  oon« 
Torsioo  of  the  goods:  Johnson' Brinknum  tte,  Co*  ▼•  Oenlraj  Ba$Ut^  116  Mol 
668;  38  Am.  St.  Rep.  616,  and  aoU. 
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Smilby  v.  MAoDoNALa 

[42  NBBSAgKA,  6.] 

OonmuTioiriL  Law — Ezclxtsitb  Frakohiss  bt  MmnoiPALiTT.— A  oon- 

•titational  proTision  prohibitmg  the  legislainre  from  granting  *'  any 
special  or  exclasire  prtrileges.  Immunity,  or  franchise  whatarer,"  Is 
not  a  restriction  upon  the  power  of  the  legislature  over  the  subject 
involved,  but  is  a  limitation  upon  the  manner  of  exercising  such  power, 
And  does  not  prohibit  a  city  of  the  metropolitan  class  from  oontraoting 
for  the  removal  therefrom  of  dead  animals,  garbage,  and  other  noxious 
ftud  unwholesome  matter,  though  the  privilege  thereby  oonferred  upon 
the  coQtraotor  is  exclusive. 
PouoK  PowKB— Bkstbiotion  UPON  REGULATIONS. — ^The  legislature  eaanot, 
under  the  guise  of  police  regulations,  arbitrarily  invade  personal  rights 
and  private  property,  but  it  should  appear  to  the  courts  when  such 
regulations  are  called  in  question,  that  they  have^  in  fact,  some  relation 
to  the  public  health  or  public  welfare,  and  that  sach  is  the  «iid  aoogh^ 
to  be  attained  thereby. 

8avnder$j  Macfarland  &  Dickey^  for  the  appellant. 
Breckenridge  Jt  Breckenridge^  for  the  appellee, 

*  Post,  J.  This  is  an  appeal  from  a  decree  of  the  distriot 
oourt  for  Douglas  county,  restraining  the  defendant  from 
proceeding  under  a  contract  with  the  city  of  Omaha  pro- 
viding for  the  removal  of  the  garbage,  offal,  dead  animals, 
etc.,  from  said  city.  In  view  of  the  importance  of  the  ques- 
tion at  issue  it  is  deemed  proper  to  copy  at  length  from  the 
petition,  to  wit: 

*'  The  plaintiff  states  to  the  court  that  he  Is  a  citisen  and 
resident  of  the  city  of  Omaha,  Nebraska,  and  a  taxpayer 
ihereiui  and  has  been  such  resident  of  the  city  of  Omaha  and 
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a  taxpayer  therein  for,  to  wit,  the  period  of  eight  years,  and  he 
brings  this  action  in  said  capacity,  as  a  taxpayer  and  citisen 
of  said  city,  against  this  defendant,  Alexander  MacDonald, 
and  states  to  the  court  the  following  facts: 

''That  on  the  2l8t  day  of  July,  1893,  said  Alexander  Mac- 
Donald,  the  defendant  herein,  made  and  entered  into  a  pre- 
tended contract  or  agreement  with  the  city  of  Omaha,  under 
and  by  the  terms  of  which,  for  a  period  of  ten  years  from  and 
after  January  1,  1894,  said  Alexander  MacDonald,  in  consid- 
eration of  being  allowed  the  right  to  remove  dead  animals, 
garbage,  offal,  night  soil,  etc.,  within  the  city  of  Omaha,  for 
the  period  of  ten  years  from  and  after  January  1, 1894,  under 
the  terms  and  stipulations  contained  in  said  pretended  con- 
tract, a  copy  of  which  is  hereto  attached,  marked  *  Exhibit 
A,'  and  made  a  part  hereof  as  though  incorporated  at  length 
in  the  body  of  this  petition,  agreed  to  pay  the  said  city  of 
Omaha,  annually,  for  such  privilege,  at  the  end  of  each  year, 
during  the  existence  of  said  contract,  the  sum  of  $250. 

**  Plaintiff  alleges  that  under  and  by  virtue  of  the  terms 
of  said  pretended  contract  the  defendant  is  given  an  exclu« 
sive  privilege  and  right,  which  is  illegal  and  contrary  to  * 
law,  and  is  permitted  thereunder  to  make  large  profits  in  the 
transaction  of  the  business  therein  specified,  and  that  the 
compensation  fixed  by  said  contract  or  agreement  is  burden- 
some upon  the  taxpayers  of  said  city,  and  is  in  excess  of  the 
reasonable  value  of  the  services  to  be  so  rendered. 

*'  The  plaintiff  further  says  that  the  contract  as  aforesaid 
is  unlawful  in  this,  to  wit,  that  the  privilege  of  removing 
garbage,  dead  animals,  offal,  night  soil,  etc.,  necessary  to  be 
removed,  under  the  requirements  of  the  board  of  health,  as 
set  out  in  said  pretended  contract  or  agreement  with  said 
city  and  the  defendant,  is  a  franchise,  and  that  no  authority 
to  grant  said  franchise  to  said  defendant  Alexander  Mac- 
Donald  was  ever  voted  by  the  citizens  and  legal  voters  within 
and  for  said  city  of  Omaha,  Nebraska,  and  that  the  city 
council  and  the  municipal  authorities  of  said  city  of  Omaha 
bad  no  right  or  authority  whatever  to  make  and  enter  into 
any  such  contract. 

'*  Plaintiff  says  that  he  is  informed  and  believes  that  the 
said  defendant  is  about  to  enter  upon  the  execution  of  his 
said  pretended  contract  with  the  said  city,  and  if  permitted 
to  do  so  will,  under  color  of  authority  as  shown  by  said  pre- 
tended contract,  levy  and  assess  upon  said  taxpayers  of  the 
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city  of  Omaha  and  this  plaintiff  unlawful  daes  for  the 
moyal  of  garbage,  dead  animals,  offal,  night  soil,  et9. 

*'  Plaintiff  alleges  that  he  is  without  remedy  at  law. 

^Wherefore  plaintiff  prays  that  said  pretended  oontraot 
between  the  said  city  of  Omaha  and  said  Alexander  Mao- 
Donald  be  declared  null  and  void  and  set  at  naught,  and 
that  the  defendant,  his  agents,  employees,  and  servants,  be 
perpetually  enjoined  from  proceeding  under  said  pretended 
contract  to  remove  dead  animals,  garbage,  offal,  night  soil, 
etc.,  or  any  other  filth  required  to  be  removed  by  board  of 
health  or  the  ordinances  of  said  city  of  Omaha,  and  for  such 
other  relief  as  to  the  court  may  seem  meet." 

The  contract  to  which  reference  is  therein  made  is  as  fd* 
lows: 

lo  M  f^g  agreement,  made  and  entered  into  this  21st  day 
of  July,  1893,  by  and  between  the  city  of  Omaha,  party  of 
the  first  part,  and  Alexander  MaoDonald,  party  of  the  second 
part, 

'*  Witnesseth:  That  the  party  of  the  second  part,  in  con- 
sideration of  being  allowed  to  remove  and  make  use  of  all 
the  dead  animals,  garbage,  offal«  night  soil,  etc.,  necessary  to 
be  removed,  as  may  be  required  by  the  board  of  health  or 
ordinances  of  said  city  of  Omaha,  during  the  period  of  ten 
years  commencing  January  1,  1894,  or  from  such  time  prior 
to  said  date  as  may  be  required  by  the  mayor  and  council, 
hereby  agrees,  in  accordance  with  the  ordinances  of  said  city 
now  existing  or  hereafter  passed,  and  in  accordance  with  the 
rules  and  regulations  of  the  board  of  health  of  said  city,  and  as 
may  be  required  by  the  commissioner  of  health  upon  payment 
of  the  charges  herein  authorized,  to  remove  to  some  place  or 
places  at  least  two  and  one-half  miles  outside  of  the  corporate 
limits  of  said  city,  and  if  within  three  miles  of  the  corporate 
limits  of  said  city  to  such  place  or  places  as  may  be  designated 
by  said  board  of  health,  and  dispose  of  the  same  in  such 
manner  as  not  to  cause  or  create  a  nuisance,  all  dead  animals, 
garbage,  manure,  ashes,  filth,  offal,  night  soil,  etc.,  as  may 
now  or  hereafter  during  the  existence  of  this  contract  be  re- 
quired to  be  removed  by  said  ordinances,  rules,  or  regulations 
at  not  exceeding  the  prices  following,  to  wit: 

^Each  dead  animal  weighing  over  600  poundsi  $2.00. 

^  Whenever  the  owner  of  any  dead  animals  found  in  the 
public  streets  or  at  any  public  place  is  unknowni  the  said 


Oct.  1894.]  Smilbt  v.  MacDonald.  687 

party  of  the  first  part  agrees  to  pay  to  said  party  of  the  sec- 
ond part  the  sam  above  specified  for  removing  such  animals 
upon  satisfactory  proof  being  furnished  of  the  removal  of  any 
such  animals  and  that  the  owner  thereof  is  unknown. 

**It  is  further  understood  and  expressly  agreed  that  for 
^^  the  privileges  herein  granted  the  party  of  the  second  part 
shall  annually  pay  to  the  said  party  of  the  first  part  at  the 
end  of  each  year  the  sum  of  two  handred  and  fifty  ($250) 
dollars. 

"It  is  further  understood  and  expressly  agreed  by  said 
party  of  the  second  part  that  at  all  times  during  the  exist' 
ence  of  this  contract  he  shall  be  subject  to  the  orders  of  said 
board  of  health  and  to  the  ordinances  of  said  city,  and  that 
he  will  promptly  and  faithfully  comply  with  the  same. 

'^  It  is  further  understood  and  agreed  that  said  party  of  the 
second  part,  for  the  purpose  of  removing  said  dead  animals, 
garbage,  manure,  ashes,  filth,  offal,  night  soil,  etc.,  shall  be 
permitted  to  load  the  same  upon  cars  at  five  places  as  near 
equally  distant  from  each  other  as  is  practicable,  such  places 
for  loading  cars  to  be  approved  by  the  board  of  health  of  said 
city,  and  to  be  subject  to  change  from  time  to  time  as  said 
board  of  health  may  require." 

To  the  foregoing  petition  a  general  demurrer  was  interposed, 
which  was  overruled,  and  the  defendant  refusing  to  plead 
further,  a  decree  was  allowed  as  prayed,  and  which  is  the 
decree  involved  in  this  appeal. 

The  issue  involved  is  thus  tersely  stated  by  counsel  for 
plaintiff:  **  There  is  one  question  only  presented  by  the  de- 
murrer, and  that  is  whether  the  contract  is  an  exclusive  fran- 
chise." The  plaintiff  has  assumed  the  affirmative  of  that 
position,  and  asserts  that  said  contract  is  in  contemplation 
of  law  a  franchise,  and  therefore  within  the  prohibition  con- 
tained in  sec'^ion  15  of  article  8  of  the  constitution.  The 
provision  of  said  section  which  is  invoked  in  this  action  is  as 
follows:  *'  The  legislature  shall  not  pass  local  or  special  laws 
in  any  of  the  following  cases,  that  is  to  say:  ....  Granting 
to  any  corporation,  association,  or  individual  any  special  or 
exclusive  privileges,  immunity,  or  franchise  whatever.  In  all 
other  cases  where  a  general  law  can  be  made  applicable,  no 
special  law  shall  be  enacted."  ^*  From  a  careful  analysis 
of  that  provision  it  would  seem  that  it  was  intended,  not  as 
a  restriction  upon  the  power  of  the  legislature  over  the  sub- 
ject involved,  but  rather  as  a  limitation  in  respect  to  the 
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manner  of  the  exercise  of  that  power.'  The  precise  limita- 
tion of  the  legislative  power  to  confer  by  general  law  privi* 
leges  in  their  nature  exclusive  is  foreign  to  our  present  inquiry. 
It  is  sufficient  for  the  purpose  of  this  controversy  that,  ao* 
cording  to  recognized  rules  of  construction,  the  people  of  the 
state  must  be  understood  to  have  conferred  upon  the  legisla« 
ture  all  of  the  sovereign  power  resting  in  them,  subject  only 
to  the  limitations  of  the  state  and  national  constitutions,  for, 
as  said  by  Judge  Red  field  in  Thorpe  v.  Rutland  etc.  R,  R.  Co^ 
27  Vt.  140,  72  Am.  Dec.  625,  the  American  legislatures  have 
the  same  unlimited  power,  except  when  restrained  by  written 
constitutions,  as  the  British  parliament  We  might  safely 
rest  our  conclusion  upon  the  reasons  stated,  but  there  are 
other  considerations  suggested  by  the  record  which  it  la 
deemed  proper  to  notice. 

It  will  be  observed  that  no  claim  is  made  to  the  effect 
that  the  contract  complained  of  is  unauthorized  by  the  ordi* 
nances  of  the  city  of  Omaha.  The  inference,  therefore,  is  that 
it  was  executed  in  pursuance  of  an  ordinance  having  at  leaat 
the  form  of  law.  The  question  is  thus  presented  whether  the 
contracting  for  the  removal  of  the  garbage,  offal,  and  other 
unwholesome  substances  by  contract  for  a  term  of  years  is  an 
assumption  of  power  by  the  city  in  excess  of  that  conferred 
by  chapter  12  a  of  the  Compiled  Statutes,  entitled  *'  Metro- 
politan Cities,"  and  which,  for  convenience,  will  be  referred 
to  as  its  *'  charter."  By  section  23  thereof  it  is  provided  that 
'*  the  mayor  and  council  shall  have  power  to  make  and  enforce 
all  police  regulations  for  the  good  government,  general  welfare, 
health,  safety,  and  security  of  the  city  and  the  citizens  thereof, 
in  addition  to  the  police  powers  expressly  granted  herein, 
and  in  the  exercise  of  the  police  power  may  pass  all  needful 
^*  and  proper  ordinances,"  etc.  By  section  27  it  is  provided 
that  ^'  the  mayor  and  council  shall  have  power  to  prevent 
any  person  or  persons  from  bringing,  depositing,  having,  or 
leaving  upon  or  near  his  premises  or  elsewhere  within  the  city 
any  putrid  or  diseased  carcass,  or  any  putrid,  diseased,  or 
unsound  beef,  pork,  poultry,  fish,  hides,  or  skins  of  any  kind, 
or  any  other  unwholesome  substance,  and  to  compel  the 
removal  of  the  same  at  the  expense  of  such  person  or  per* 
sons."  It  requires  no  argument  to  prove  that  the  subject  of 
the  contract  before  us  is  within  the  strict  letter  of  these  pro* 
visions  of  the  charter.  The  boundary  line  which  divides  the 
polioe  power  of  the  state  from  the  other  functions  of  govern- 
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meut  is  often  difficult  to  discern.  As  said  by  Sbaw,  C.  J.|  in 
Commonwealth  v.  Algery  7  Cush.  85:  '*  It  is  much  easier  to 
perceive  and  realize  the  existence  and  sources  of  this  power, 
than  to  mark  its  boundaries,  or  prescribe  limits  to  its  exer- 
cise.'* It  may,  however,  with  safety  be  asserted  that  the 
legislature  cannot,  under  the  guise  of  police  regulations,  arbi- 
trarily invade  personal  rights  and  private  property.  On  the 
other  hand,  it  should  appear  to  the  court,  when  such  regula- 
tions are  called  in  question,  that  they  have,  in  fact,  some  rela- 
tion to  the  public  health  or  public  welfare,  and  that  such  is  the 
€nd  sought  to  be  attained  thereby  {In  re  Jacob,  98  N.  Y.  98; 
60  Am.  Rep.  636;  Millett  v.  People.  117  111.  303;  57  Am.  Rep. 
869);  but  the  removal  of  the  noxious  and  unwholesome  mat- 
ter mentioned  in  the  contract  tends  directly  to  promote  the 
public  health,  comfort,  and  welfare,  and  is,  therefore,  a  proper 
exercise  of  the  police  power.  Nor  is  the  fact  that  in  this 
instance  the  city  has  by  contract  conferred  an  exclusive 
privilege  material.  From  the  power  thus  conferred  upon 
the  city  is  implied  the  duty  to  determine  the  means  and 
agencies  best  adapted  to  the  end  in  view.  The  means  adopted 
appear  to  be  not  only  a  reasonable  and  necessary  regulation, 
but  a  judicious  exercise  of  the  discretion  conferred  upon  the 
city.  That  the  object  of  all  such  regulations  can  be  best  at- 
tained by  intrusting  the  ^^  work  in  hand  to  a  responsible 
contractor  who  possesses  the  facilities  for  carrying  it  on  with 
dispatch  and  with  the  least  possible  inconvenience  to  the  pub- 
lic is  apparent  to  all.  In  the  case  of  Vaiidine^  Petitioner^  6 
Pick.  187,  17  Am.  Dec.  351,  Putnam,  J.,  referring  to  a  similar 
regulation  of  the  city  of  Boston,  said:  '*  It  seems  to  us,  how- 
ever, that  the  city  authorities  have  judged  well  in  the  matter. 
They  prefer  to  employ  men  over  whom  they  have  an  entire 
control  by  night  and  by  day,  whose  services  may  be  always 
had,  and  who  will  be  able  from  habit  to  do  this  work  in  the 
best  possible  way  and  time.  Practically,  we  think  the  main 
object  of  city  government  will  be  better  accomplished  by  the 
arrangement  adopted,  than  by  relying  upon  the  labor  of  others 
against  whom  the  government  would  have  no  other  remedy 
that  by  a  suit  for  breach  of  contract.  ....  We  are  satisfied 
that  the  law  is  reasonable,  and  not  only  within  the  power  of 
the  government  to  prescribe,  but  well  adapted  to  preserve  the 
health  of  the  city  ":  See,  also.  River  Rendering  Co.  v.  Behr^  7 
Mo.  App.  345;  Walker  v.  Jameson  [lad..  May  0, 1894],  87  N.  B. 
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Rep.  402;  Tiedeman  on  Limitations  of  Police  Power,  316;  and 
also,  as  applicable  in  principle,  Boehm  ▼.  City  of  Baltimore^ 
61  Md.  259;  State  ▼.  Lowery,  49  N.  J.  L.  391;  People  ▼.  Gor^ 
don,  81  Mich.  306;  21  Am.  St.  Rep.  524;  KUvington  v.  City  of 
Superior,  83  Wis.  222.  Ttie  alleged  excess  of  power  is  a  mere 
sanitary  measure,  as  obviously  so  as  the  familiar  and  neces- 
sary quarantine  for  the  detention  of  persons  exposed  to  con* 
tagious  diseases.  In  either  case,  the  privilege,  although 
exclusive,  is  but  an  incident  to  the  proper  exercise  of  the 
general  police  power  of  the  state.  The  judgment  of  the  dis- 
trict  court  is  therefore  reversed  and  the  cause  remanded  for 
further  proceedings  therein. 
Reversed.  ^^^^ 

Constitution ALiTT  of  Sfioial  ob  Local  Statotbb.— It  fa  ao  obJeotioA 

to  a  itatate  that  it  is  ipeci&l  or  local,  "  if  all  porsoni  labjeot  to  it  are  treated 
alik«  under  similar  circauistauces  and  conditions  in  respect  both  to  the  priT* 
ileges  conferred  and  the  liabilities  imposed  *':  See  monographic  note  to  S4at» 
T.  OcodwUl,  25  Am.  8t.  Rep.  884*  on  the  fourteenth  amendment  oonaidered 
with  relation  to  special  privileges,  burden^  and  restrictions. 

Polios  Powui. — Altliongh  the  police  power  primarily  inheres  in  the 
state,  the  legislature  may  delegate  a  large  measure  of  it  to  municipal  oorpo* 
rations;  and  the  power  thus  delegated  may  be  conferred  in  express  termsb. 
m  it  may  be  inferred  from  the  mere  fact  of  the  creation  of  the  corporation: 
OiilfqfCraw/ardifHUe  ▼.  Braden,  130  Ind.  149;  30  Am.  St  Rep.  214;  Span 
Borough  r.  PhUUpB,  148  Pa.  St.  482;  38  Am.  St.  Rep.  842;  and  note,  showing 
that  pursuant  to  the  authority  delegated  to  it  a  municipal  corporation  may 
pass  ordinances  having  the  same  force  within  the  corporate  limits  as  a  stat> 
nte  passed  by  the  legislature.  While  the  legislature  has  a  wide  discretion 
in  the  exercise  of  its  police  power,  it  is  not  the  exclusiTS  judge  of  what  in 
needful  or  proper,  and  it  is  always  a  judicial  question  whether  any  partio- 
nlar  regulation  of  the  right  is  a  valid  exercise  of  the  power:  Mx  parte  Wkii^ 
well,  98  CaL  73;  35  Am.  St  Rep.  152;  HetUih  DepaHmeni  ▼.  Rector^  145 
K.  Y.  32;  45  Am.  St  Rep.  579.  The  police  power  has  limitations,  and  ean^ 
not  be  arbitrarily  exennsed  so  as  to  deprive  the  citizen  of  his  liberty  or  prop* 
erty :  See  monographic  note  to  Stale  v.  OooduriU,  25  Am.  St  Rep.  880;  Beaitk 
DepaftmaU  ▼,  Beetor,  145  N.  Y.  82;  45  Am.  St  Rep.  679;  monographio  note 
to  BtUierv,  Chambers,  1  Am.  St  Rep.  645,  on  powerof  the  state  to  legnUts 
or  prohibit  the  sale  or  maanfaoture  of  artiolM. 
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HoooK  V.  Bowman. 

[42  Nbbejjxa,  80.] 
'VWJKWm  AND  PUSOHASSB— RiOHT  OV  PUBOHASXB  TO  RbLT  VPOH  VjENDOBli 

Rbfrbsxrtations. — A  purchaser  ot  r<»al  estate  has  a  right  to  believe  and 
rely  apoa  representations  made  to  him  by  his  vendor  as  to  the  ^^**ftwn?- 
ter,  quality,  and  location  of  the  property  when  the  facts  oonceminf 
which  the  representations  are  made  are  unknown  to  the  yendee,  although 
they  are  a  matter  of  public  record* 

BlQHT  OV  OnB  PaRTT    to    Ck>NTRACT    TO    RVLT    UPON    RlPBISBNTATIONa 

liADB  BT  TBB  OxHBB — ^Nkgliobncb. — An  omlssion  by  one  of  the  par» 
ties  to  an  agreement  to  make  inquiries  as  to  the  truth  of  facts  stated 
by  the  other  cannot  be  imputed  to  him  as  negligence.  Every  contract* 
ing  party  has  an  absolute  right  to  rely  on  the  express  statement  of  an 
existing  fact,  the  truth  of  which  is  known  to  the  opposite  party  and 
Bnknown  to  him,  as  the  basis  of  a  mutual  agreement 
▼SNBOB  AND  PuBOHASBB — M18BKFBB.SBNTATION — Laohbs. — U  a  Ycndor  o^ 
real  estate  makes  material  representations  as  to  the  character,  quality^ 
or  location  of  his  land,  and  the  vendee  believes,  relies,  and  acts  on  suob 
representations,  which  prove  to  be  false,  the  vendor  cannot  shield  him* 
•elf  from  the  eonsequences  of  his  fraudulent  conduct  by  interposing  th% 
plea  of  laches  on  the  part  of  his  vendee. 

▼■NDOB  AND  PUROHASXR — ^RESCISSION   Or    CONTBACT    OF    SaLB    fOB    MlS^ 

BXPBESBNTATiON — ILLUSTRATION. — If  oue  wishing  to  buy  two  lots  in  a 
eity  addition  for  building  purposes  is  shown  corners  and  stakes  by  tfao 
owner's  agent,  who  represents  that  oue  is  a  corner  lot,  which  is  false,, 
that  the  other  is  contiguous  thereto,  and  that  both  front  on  a  certain 
street,  but  the  streets  have  not  been  opened  through  the  addition,  and 
the  prospective  purchaser,  believing  and  relying  on  the  truth  of  such 
representations,  enters  into  a  written  contract  with  the  owner,  agree* 
ing  to  purchase  and  to  pay  for  the  lots,  such  representations,  nnder  tho 
eircumstances^  are  material,  and  entitle  the  former  lo  m  resoiaaion  ol 
the  contract. 

O.  A.  Rutherford^  for  the  appellant. 

Oeorge  M.  (ySrien  and  Mose$  P.  (yBrien^  for  the  appellee* 

•*  Ragan,  C.  On  the  twenty-fourth  day  of  June,  1887, 
Agnes  B.  Hoock,  by  her  contract  in  writing  of  that  date, 
agreed  to  sell  and  convey  to  Anna  K.  Bowman  lots  1  and  2; 
in  Hoock's  subdivision  of  lots  16  and  16,  in  Brookline,  Doug* 
-las  county,  Nebraska.  At  the  time  of  the  making  and  deliv« 
erj  of  the  contract  Mrs.  Bowman  paid  one  hundred  dollars 
of  the  purchase  money,  the  contract  providing  that  the  re* 
mainder  should  be  paid  in  three  equal  annual  installments; 
and  when  such  payments  were  made  Mrs.  Hoock  was  to  exe* 
cute  to  Mrs.  Bowman  a  deed  of  conveyance  for  the  property 
mentioned  in  the  contract.  Default  in  the  payments  having 
occurred,  Mrs.  Hoock  brought  this  suit  to  the  district  court 
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of  Douglas  county  against  Mrs.  Bowman  for  an  accounting  of 
the  amount  due  her  from  Mrs.  Bowman  on  the  contract,  and 
for  a  decree  ordering  the  property  sold  to  pay  the  amount 
found  due.  Mrs.  Bowman,  as  a  defense  to  this  action,  pleaded 
that  prior  to  the  execution  of  the  contract  sued  upon  the 
plaintiff  represented  to  her  that  said  lot  1  was  a  corner  lot, 
bounded  on  the  north  by  Park  street  and  on  the  east  by  Saw- 
yer street,  and  that  lot  2  was  contiguous  to  lot  1,  and  both 
fronted  on  Sawyer  street;  that  she,  Mrs.  Bowman,  relied  upon 
these  representations  and  believed  the  same  to  be  true;  and, 
in  consequence  of  the  statements  and  *•  her  belief  in  their 
truth,  she  entered  into  the  contract  sued  upon,  agreeing  to 
purchase  the  lots.  She  then  averred  that  the  representations 
made  by  plaintiff  were  false,  and  known  by  her  to  be  false  at 
the  time  they  were  made,  and  that  they  were  made  by  the 
plaintiff  with  intent  to  deceive  the  defendant;  and  that  since 
her  discovery  that  the  representations  made  by  the  plaintiff 
as  to  the  situation  of  the  lots  were  false,  she,  the  defendant, 
had  refused  to  make  any  further  payments  under  the  con« 
tract.  She  prayed  for  a  rescission  of  the  contract  and  for  a 
judgment  against  Mrs.  Hoock  for  the  money  she  had  paid  on 
the  lot.  The  district  court  specially  found  that  this  defense 
of  Mrs.  Bowman  was  sustained  by  the  evidence,  and  also 
found  that  the  lots  were  not  worth  as  much  by  twenty-five 
dollars  as  they  would  have  been  had  they  been  located  as  the 
plaintiff  represented  them  to  be;  but  refused  the  appellant  a 
decree  rescinding  the  contract,  and  deducted  from  the  amount 
due  Mrs.  Hoock  on  the  contract  the  twenty-five  dollars,  and 
rendered  a  decree  ordering  the  lots  to  be  sold  for  the  payment 
of  the  remainder.  From  this  decree  Mrs.  Bowman  prosecutes 
an  appeal  to  this  court 

1.  This  appeal  presents  only  the  question  of  the  correctness 
of  the  conclusion  of  law  made  by  the  court  on  the  finding. 
The  question  is,  Were  the  false  representations  made  by  ap- 
pellee as  to  the  situation  of  these  lots  of  such  materiality  as 
to  entitle  the  appellant  to  a  rescission  of  the  contract?  The* 
appellant  desired  these  lots  for  the  purpose  of  building, 
thereon.  This  fact  was  known  to  the  appellee.  The  appel- 
lee's agent  showed  these  lots  to  the  appellant,  pointed  out  the 
corners  and  stakes,  represented  that  lot  No.  1  was  a  corner 
lot,  that  No.  2  was  contiguous  thereto,  and  that  both  fronted 
on  Sawyer  street.  The  addition  of  which  the  lots  were  a  part 
had  been  platted  by  the  appellee,  bat  the  streets  had  not 
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been  opened.  We  think  these  representations,  nnder  the  cir« 
cum  stances,  were  material;  and  since  they  were  believed, 
relied,  and  acted  upon  by  the  appellant,  she  was  entitled  to  a 
rescission  of  the  contract;  but  if  ®'  she  chose  to  ratify  the 
contract,  she  might  have  done  so  and  sued  the  appellee  for 
damages  and  recovered  the  difference  between  what  the  lots 
were  worth  as  located,  and  what  they  would  have  been  worth 
had  they  been  located  as  represented. 

In  Delorae  v.  Conna^  29  Neb.  791,  S.  resided  in  California, 
and  owned  a  piece  of  land  in  this  state  worth  twenty-five 
dollars  per  acre,  which  land  she  had  never  seen,  and  of 
whose  location  and  value  she  had  no  knowledge.  C.  falsely 
represented  to  S.  that  the  land  was  wild  and  unproductive, 
and  that  ten  dollars  per  acre  was  far  above  its  real  value. 
Believing  these  representations,  S.  sold  and  conveyed  the 
land  to  C.  It  was  held  that  S.  was  entitled  to  a  rescission  of 
the  contract. 

In  Cruess  v.  FessUr^  39  Cal.  336,  it  was  held  that  a  misrep- 
resentation of  the  value  of  a  business  and  goodwill  know- 
ingly made  by  the  vendor  was  fraudulent,  and  entitled  the 
purchaser  to  a  rescission  of  the  contract. 

In  Livingston  v.  Peru  Iron  Co.,  2  Paige,  390,  the  vendee 
applied  to  the  vendor  to  purchase  a  lot  of  wild  land,  and 
represented  to  him  that  it  was  worth  nothing  except  for  th» 
purpose  of  a  sheep  pasture,  the  vendee  knowing  at  the  time 
that  there  was  a  valuable  mine  on  the  land,  of  the  existence^ 
of  which  the  vendor  was  ignorant.  It  was  held  that  the  rep- 
resentations made  by  the  vendee  as  to  the  value  of  the  land, 
and  bis  concealment  from  the  vendor  of  the  existence  of  the 
mine,  were  fraudulent,  and  entitled  the  vendor  to  a  rescission 
of  the  conveyance  he  had  made  to  the  vendee. 

In  Stevens  v.  Qiddings^  45  Conn.  507,  the  plaintiff  offered  a 
city  lot  for  sale  at  auction.  The  auctioneer  at  the  sale  rep« 
resented  that  the  lot  had  a  depth  of  one  hundred  feet.  The 
purchaser  relied  upon  this  representation  in  buying  the  lot. 
It  turned  out  afterward  that  the  lot  was  but  ninety-five  and 
one-half  feet  deep.  It  was  held  that  the  representation  was 
material,  and  that  the  purchaser  was  entitled  to  a  rescission 
of  the  contract. 

In  Roberts  v.  French,  153  Mass.  60,  25  Am.  St.  Rep.  611,  a 
lotowner  *^  sold  his  lot  at  auction.  The  auctioneer  stated 
that  the  lot  contained  a  certain  number  of  square  feet;  that 
ita  Unas  were  of  a  certain  length,  as  ascertained  by  an  actual 
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measurement  made  by  himself.  A  bidder,  relying  upon 
these  representations  of  the  auctioneer,  purchased  the  prop- 
erty. It  was  afterward  discovered  that  the  lot  contained 
several  hundred  square  feet  less  than  it  was  represented  to 
contain,  and  that  the  boundary  lines  of  the  lot  were  shorter 
than  stated  to  be  by  the  auctioneer.  It  was  held  that  the 
representations  were  material,  and  entitled  the  purchaser  to 
«  rescission  of  the  contract. 

For  other  illustrations  of  misrepresentations  as  to  the  char- 
acter, quality,  and  location  made  of  real  estate,  entitling  the 
purchaser  to  rescind  the  contract,  see  McFerran  v.  Taylor^  3 
€ranch,  270;  NeU  v.  Cumminga,  76  111.  170;  WUkerwax  v. 
Hiddle,  121  III  140;  Harvey  v.  Smith,  17  Ind.  272;  Oifford  v. 
KlarviU,  29  Cal.  689;  McGibbom  v.  WUder,  78  Iowa,  631;  Mo 
JKinnon  v.  VoUmar,  76  Wis.  82;  17  Am.  St.  Rep.  178;  FFt/scm 
T.  Yocum,  77  Iowa,  569;  Lynch  v.  Mercantile  Trust  Co.^  18 
Fed.  Rep.  486.  In  this  last  case  the  agent  of  the  owner 
^ent  with  the  purchaser,  showed  the  property,  pointed  out 
the  boundary  lines  of  it,  and  stated  that  the  block  included 
all  the  land  lying  between  certain  fences,  and  that  its  front- 
age on  Fifth  street  was  six  hundred  feet.  The  lot,  in  fact, 
had  a  frontage  of  only  four  hundred  and  seventy  feet.  It 
^as  held  that  the  purchaser  of  the  land  was  entitled  to 
damages  for  the  deceit,  he  having  elected  to  ratify  the  con- 
tract. 

2.  To  support  this  decree  it  is  argued  by  the  counsel  for 
the  appellee  that,  notwithstanding  the  false  representations 
made  by  appellee  as  to  the  location  of  this  property,  yet» 
nevertheless,  the  appellant  has  precluded  herself  by  her 
laches  from  rescinding  the  contract  The  laches  imputed  to 
appellant  are,  that  the  plat  of  the  addition,  of  which  the 
lots  are  a  part,  was  of  record  in  the  office  of  the  register  of 
deeds  of  Douglas  county;  that  appellant,  ®*  by  consulting 
this  plat  in  the  recorder's  office,  could  have  ascertained  that 
lot  1  was  not  a  corner  lot  bounded  on  the  north  by  Park 
street;  and  that,  as  she  did  not  make  this  inquiry,  she  is 
estopped.  The  answer  to  this  argument  is  twofold:  1.  There 
is  no  evidence  in  this  record  to  show  that  the  plat  of  the 
addition  was  on  record  when  the  sale  was  made;  2.  It  would 
make  no  difference  if  it  was.  The  purchaser  of  real  estate 
has  a  right  to  believe  and  rely  upon  representations  made 
to  him  by  his  vendor  as  to  the  character,  quality,  and  looa- 
ilon  of  the  property  when  the  facts  ooncerning  which  the 
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representations  are  made  are  nnknown  to  the  yendee;  and  if 
A  vendor  makes  material  representations  as  to  the  character, 
quality,  and  location  of  his  real  estate,  and  the  vendee  be- 
lieves, relies,  and  acts  upon  these  representations,  and  thej 
turn  out  to  be  false,  the  vendor  cannot  then  shield  himself 
from  the  consequences  of  his  fraudulent  conduct  by  inter- 
posing the  plea  of  laches  on  the  part  of  his  vendee.  This 
rule  is  supported  by  all  the  authorities. 

Where  one  assumes  to  have  knowledge  of  a  subject  of 
which  another  may  be  ignorant,  and  knowingly  makes  false 
etatements  regarding  it,  upon  which  the  other  relies  to  his 
injury,  the  party  who  makes  such  statements  will  not  be 
heard  to  say  th^  the  person  who  took  his  word  and  relied 
upon  it  was  guilty  of  such  negligence  as  to  be  precluded  from 
recovering  compensation  for  injuries,  which  were  inflicted  on 
faim  under  cover  of  falsehood:  Eaton  v.  Winnie^  20  Mich.  156; 
4  Am.  Rep.  877. 

The  omission  by  one  of  the  parties  to  an  agreement  to 
make  inquiries  as  to  the  truth  of  facts  stated  by  the  other 
cannot  be  imputed  to  him  as  negligence.  Every  contracting 
party  has  an  absolute  right  to  rely  on  the  express  statement 
of  an  existing  fact,  the  truth  of  which  is  known  to  the  oppo* 
site  party,  and  unknown  to  him,  as  the  basis  of  a  mutual 
agreement:  Mead  v.  Bunn^  32  N.  Y.  275. 

In  Ohon  v.  Ortonf  28  Minn.  86,  a  party  falsely  represented 
*^  that  the  lands  which  he  was  offering  to  sell  included  cer^ 
tain  timber  lands.  The  purchaser  relied  upon  this  state- 
ment, which  proved  to  be  false,  and  he  then  sued  the  vendor 
for  damages  for  the  deceit,  and  the  court  held  that  the  ven« 
•dor  could  not  avoid  the  consequences  of  his  false  representa- 
tions, merely  because  the  purchaser  might  have  consulted  the 
records  of  the  oflBcial  surveys,  had  the  land  surveyed,  and 
thus  ascertained  if  the  boundaries  included  the  timber  land. 

In  Union  Nat.  Bank  v.  Hunt,  76  Mo.  439,  it  was  held  that 
m  purchaser  of  stock  of  a  bank  from  the  bank  is  entitled  to 
rely  upon  assurances  of  an  officer  of  the  bank  as  to  its  finan* 
cial  condition,  and  if  already  a  stockholder,  is  not  bound  to 
avail  himself  of  his  right  of  examining  the  books  of  the  bank 
to  ascertain  whether  the  representations  made  to  him  were 
true. 

In  Lynch  v.  Mercantile  Trust  Co.,  18  Fed.  Rep.  486,  it  was 
held:  ''The  purchaser  of  land  is  entitled  to  rely  upon  the 
vendor's  assertions  about  the  boundaries,  and  is  not  obliged 
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to  consult  the  recorded  plat**:  To  the  eame  effect  see  Simar 
v.  Canaday^  63  N.  Y.  298;  18  Am.  Rep.  523;  Carmiehael  r. 
Vandebw^  60  Iowa,  661;  McKee  v.  Eaton,  26  Kan.  226; 
Bisch  ▼.  Von  LUlienthal,  34  Wis.  250;  WitJierwax  y.  Riddle^ 
121  111.  140;  Davis  v.  Jenkim,  46  Ean.  19. 

In  Backer  y.  Pyne^  180  Ind.  288,  30  Am.  St.  Rep.  231,  it  im 
said:  "A  false  and  fraudulent  representation  may  be  relied 
on  by  a  person  having  no  actual  knowledge,  although  the 
fact  in  question  is  a  matter  of  public  record." 

The  decree  appealed  from  is  reversed  and  the  cause  re-> 
manded  to  the  district  court,  with  instructions  to  enter  a 
decree  in  favor  of  the  appellant  canceling  the  contract  in 
suit,  and  to  take  an  account  of  the  amount»paid  by  the  ap« 
pellant  to  the  appellee  on  said  contract  and  render  a  jndg* 
ment  in  favor  of  appellant  therefor. 

JReversed  and  remanded. 

InyiNB,  0.,  not  sitting. 

Vkndob  and  PuBCHAsui— Falsi  RiPBSMDiTATioNS—Rssonsioir. — Any 

representation  by  the  vendor  of  land  in  regard  to  a  material  fact  which 
operated  as  an  inducement  to  the  purchase,  upon  which  the  vendee  had  a 
right  to  rely,  and  by  which  he  wa^  deceived  and  injured,  is  actionable 
frand:  Note  to  Hoist  v.  Stewart^  42  Am.  St  Rep.  447;  monographic  note  to 
CoUrill  V.  Krunit  18  Am.  St.  Rep.  555-563,  on  action  to  recover  for  false 
representations.  This  applies  to  misrepresentations  as  to  quantity:  Roberta 
T.  Frenchy  153  Mass.  60;  25  Am.  St.  Rep.  611,  and  note;  and  location: 
Ounther  v.  Ullrich,  82  Wis.  222;  33  Am.  St.  Rep.  32,  and  note;  and  some 
eases  hold  that  it  applies  to  misrepresentations  as  to  value:  Note  to  CoUrill 
▼.  Krum,  18  Am.  St.  Rep.  557;  Cressler  v.  Rees,  27  Keb.  515;  20  Am.  SL 
Rep.  691.  Misrepresentation  of  material  facts  regarding  the  quality  and 
title  to  land  made  by  the  vendor,  and  relied  upon  by  the  vendee  as  true,  ie 
sufficient  ground  for  rescission  of  the  sale:  Creultr  v.  i?Mt,  27  Neb.  615; 
so  Am.  St.  Rep.  691,  and  note.  So,  where  a  contract  for  the  sale  of  land 
is  made  by  a  vendor,  through  the  agents  of  the  vendee,  and  upon  their 
false  representations  that  the  vendee  is  another  than  the  true  purchaser: 
jeiUworth  V.  RandaU,  78  Iowa,  141;  16  Am.  St.  Rep.  425,  and  note.  Repre- 
sentations  of  the  vendor  as  to  extrinsic  facts  affecting  the  quality  or  value 
of  the  thing  sold  which  are  peculiarly  within  his  knowledge  may  be  relied 
on  by  the  purchaser,  and  if  the  representations  are  false,  and  the  purchaser 
is  misled  thereby  to  his  injury,  he  may  maintain  an  action  for  damages: 
Note  to  Durlun  v.  Cohleigh,  32  Am.  St  Rep.  441.  Delay  in  seeking  the 
rescission  of  a  contract  is  not  fatal  where  it  is  the  result  of  the  oomplainanfa 
misplaced  confidence  in  false  statement!  made  to  him:  Brown  t.  Ni 
65  Miss.  869;  7  Am.  8t  Rep.  663 
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LiTTLBFIBLD    V.    StATB. 

[42  Nbbbaska,  228.] 

Taxation— Lmislatubi  cannot  Authorizs  undkb  pRsmin  of  Sasi- 
TART  RsouLATioN8.~The  legislature  oannot  aathorise  the  power  of 
taxation  ander  the  pretense  of  sanitary  regulatioiifl  or  other  exercise  of 
the  police '  power  of  the  state  in  the  interest  of  the  pnblio  health  or 
safety. 

MUNIOIPAL  CORFORATIONB*-ExSR0IflS  OV  POWRR  TO  LlOXNSl  OB  RlOULATl 

Business  as  a  Sanitart  Mrasurb. — If  authority  is  conferred  npon  a 
city  to  license  and  regrnlate  a  particular  bnsineas  or  occupation  as  a 
sanitary  measure,  such  power  must  be  exercised  in  the  interest  of 
the  public  health  or  safety,  and  not  as  a  means  of  raising  revenue. 

MuNioiPAL  Ck)RPORATioNS — PowER  TO  LioRNBB  Salk  ov  Milk. — The  clty 
of  Omaha  has  power,  under  its  charter,  to  license  and  regulate  the  sale 
of  milk  within  its  limits,  and  may  lawfully  exact  a  reasonable  license 
fee  from  all  persons  engaged  in  the  business. 

MixviciPAL  Corporations— Rbasonablbnvss  or  Liobnai  Fju  Exactbd  n 
Bbviewablb  bt  the  ClonRTS. — ^The  courts  have  power  to  inquire  into 
the  reasonableness  of  a  fee  exacted  by  a  city  in  the  exercise  of  its 
power  to  license  or  regulate  any  particular  business  or  occupation,  but 
ihey  will  give  a  wide  latitude  for  the  exercise  of  legislative  discretion 
in  the  matter. 

Municipal  Corporations — Presumption  as  to  Validitt  ov  Ordinance 
Prouibitino  Salb  or  Milk  without  a  License. — If  an  ordinance 
prohibiting  the  sale,  or  keeping  for  sale,  of  milk  without  a  license  is 
dearly  within  the  general  powers  of  a  city,  it  is  presumed  to  be  rea- 
sonable, and  will  not  be  declared  void  by  the  courts  unless  it  is  shown 
to  be  unreasonable. 

Municipal  Corporations— Licensb. — An  Ordinancb  licensing  or  regulat- 
ing a  particular  business  or  occnpation  will  not  be  held  void  simply  be- 
eanse  it  provides  for  a  fllnd  to  be  derived  from  license  fees. 

Municipal  Corporations — Ordinancb  Prohibitino  Sale  or  Milk  with- 
out A  License  will  be  Upheld  when. — A  city  ordinance  prohibit- 
ing the  sale,  or  keeping  for  sale,  of  milk  without  a  license  will  be  upheld 
by  the  courts  if  it  is  plainly  intended  as  a  police  regulation,  and  the 
revenue  derived  from  the  license  fee  is  not  disproportionate  to  the  cost 
of  enforcing  the  ordinance  and  regulating  the  busineti^  irrespective  of 
how  the  oity  applies  the  fees  realised. 

Eitabrook  <b  Datrta,  for  the  appellant 

George  H.  Hastings^  attorney  general^  E.  /•  Cornieh^  and 
W.  8,  Shoemaker^  for  the  state. 

••*  Post,  J.  The  plaintiflP  in  error  was  by  the  district 
court  for  Douglas  county  found  guilty  of  the  violation  of  an 
ordinance  of  the  city  of  Omaha,  which  prohibits  the  selling, 
or  keeping  for  sale  therein,  of  milk  by  any  person  without  a 
license.  From  the  judgment  against  him  he  has  prosecuted 
proceedings  in  error  to  this  court.  The  proposition  upon 
which  he  relies  for  a  reversal  of  the  judgment  of  the  district 


698  LiTTLEFiELD  9.  Statb.  [Nebraflka, 

court  is  that  the  ordinance  in  question,  in  so  far  as  it  exacts 
the  payment  from  him  of  a  license  fee  of  ten  dollars,  is  in  ex- 
cess of  the  authority  conferred  upon  the  city,  and  therefore 
void.     The  ordinance  is  too  voluminous  to  be  set   oat  at 
length  in  this  opinion,  but  its  scope  and  character  are  indi- 
cated by  the  title  thereof,  to  wit:  *'  An  ordinance  regulating 
the  production  and  sale  of  milk  in  the  city  of  Omaha  and 
providing  for  the  appointment  of  a  milk  inspector  and  pre- 
scribing his  duties."    The  provision  thereof  with  respect  to 
license  fees  is  as  follows:  ''  Every  person,  firm,  or  corpora- 
tion producing  milk  or  cream  for  sale  and  selling  the  same 
in  the  city  of  Omaha,  •••  and  every  person,  firm,  or  corpo- 
ration selling  or  offering  for  sale,  or  keeping  for  sale,  any 
milk  or  cream  from  any  milk  depot,  store,  or  other  estab- 
lishment  or  place  of  business  in  the  city  of  Omaha,  and 
every  person  selling  or  delivering  milk  from  any  wagon  or 
other  vehicle  within  the  city  of  Omaha,  shall  pay  a  license 
fee  of  $10  per  year;  provided^  that   when  more  than  one 
wagon  or  other  vehicle  is  used  by  any  person,  firm,  or  corpo- 
ration in  the  delivery  of  milk  or  cream  in  the  city  of  Omaha 
an  additional  license  fee  of  $10  per  year  shall  be  paid  for 
each  additional  wagon;  and  provided  further^  that  any  person 
owning  only  one  cow  and  delivering  milk  by  hand  shall  pay 
a  license  fee  of  $2  per  year,  and  any  person  owning  only  two 
cows  and  delivering  milk  by  hand,  or  any  person  delivering 
milk  by  hand  from  any  milk  depot,  store,  or  other  establish- 
ment or  place  of  business,  shall  pay  a  license  of  $5  per  year." 
The  sections  of  the  city's  charter  which  relate  to  the  sub- 
ject under  consideration  are:  Section  41,  chapter  12  a  of  the 
Compiled  Statutes,  entitled  '*  Cities  of  the  metropolitan  class,'* 
by  which  it  is  provided  that  ^*  the  mayor  and  council  shall 
have  power  •  •  •  •  to  provide  for,  license,  and  regulate  the 
inspection  and  sale  of  meats,  flour,  poultry,  fish,  milk,  vege- 
tables, and  all  other  provisions  or  articles  of  food  exposed  or 
offered  for  sale  in  the  city,"  etc.    Section  80,  which  provides 
for  a  board  of  health  which  *'  shall  have  control  and  super- 
vision of  meats,  food,  drinks,  and  the  inspection,  condemna* 
tion,  use,  sale,  and  disposition  thereof.  .  •  •  •  Inspectors  of 
meats,  milk,  food,  and  of  any  and  all  other  matters  and  things 
relating  to  the  sanitary  condition  of  such  city  shall  be  under 
the  control  and  direction  of  said  board  of  health."    Section 
79,  providing  for  a  system  of  taxation,  among  other  purposes 
n»med|  ^for  payment  of  the  expenses  of  Um  board  of  health 
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Dot  exceeding  one  mill  on  the  dollar  valaation  in  any  one 
jear,  taxes  levied  for  said  purpose  to  constitute  a  special 
fund  therefor,"  etc. 

*^  In  the  able  brief  submitted  by  counsel  for  the  plaintiff 
in  error  they  conceded  the  power  of  the  city  by  ordinance  to 
prescribe  needful  and  proper  rules  for  the  inspection  and  sale 
of  milk  and  like  commodities  therein  as  a  reasonable  sani- 
tary measure.  They  also  admit  the  power  of  the  city  to  require 
dealers  in  such  commodities  to  procure  license  and  to  exact  a 
reasonable  fee  therefor;  but  they  argue  that  it  cannot  require 
the  payment  of  a  fee  in  excess  of  the  cost  of  issuing  the 
license,  on  the  ground  that  such  a  demand  is  unreasonable 
and  therefore  prohibited  both  by  its  charter  and  the  general 
rules  defining  the  powers  of  municipal  bodies.  In  support 
of  that  contention  we  are  referred  toTiedeman  on  Limitations 
of  Police  Power,  101;  City  of  Leavenworth  y.  Booths  16  Ean« 
627;  City  of  St.  Paul  v.  Traeger,  25  Minn.  248;  83  Am.  Rep. 
462,  and  Mufdenbrinck  v.  Commissionere  of  Long  Branchy  42 
N.  J.  L.  864;  86  Am.  Rep.  518.  The  doctrine  of  those  au- 
thorities and  many  others  which  we  have  examined  is  that 
the  legislature  cannot  authorize  the  power  of  taxation  under 
the  pretense  of  sanitary  regulations  or  other  exercise  of  the 
police  power  of  the  state  in  the  interest  of  the  public  health 
or  safety.  That  principle  was  distinctly  recognized  by  this 
court  in  the  recent  case  of  Smiley  y.  MacDonald^  42  Neb.  5, 
ante,  p.  684,  in  which  the  test  is  said  to  be  whether  the 
measure  in  question  has  some  relation  to  the  public  welfare^ 
and  whether  such  is  in  fact  the  object  sought  to  be  attained; 
but  by  taxation,  as  the  term  is  here  employed,  is  meant  the 
providing  of  revenue  for  the  ordinary  expenses  of  state  or 
municipal  government.  It  does  not  follow,  therefore,  that 
an  ordinance  will  be  held  void  simply  because  it  provides  for 
a  fund  to  be  derived  from  license  fees.  Such  a  measure  will 
be  upheld  by  the  courts  whenever  it  appears  to  have  been 
designed  to  promote  the  welfare  of  the  public,  and  the  revenue 
derived  therefrom  is  not  disproportionate  to  the  cost  of  its 
enforcement  and  the  regulation  of  the  business  to  which  it 
applies:  See  Cooley  on  Taxation,  2d  ed.,  698;  Tiedeman  on 
limitations  of  Police  Power,  101;  2  Beach  on  Public  Cor- 
porations, '*^  sec.  1255;  Staie^  North  Hudson  etc.  By.  Co.  y. 
City  of  Hoboken,  41  N.  J.  L.  71;  PeopU  v.  Mulholland,  82  N.  Y. 
824;  87  Am.  Rep.  568;  Van  Baalen  v.  People,  40  Mich.  258; 
CiAy  €if  Chicago  v.  Bartee,  100  111.  57;  KvmUji  ?.  City  of  Chir 
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cago^  124  HI.  859.  As  said  by  Professor  Tiedeman  in  the 
section  above  cited,  '*  What  is  a  reasonable  sum  must  be 
determined  by  the  facts  of  each  case;  but  where  it  is  a  plain 
case  of  police  regulation,  the  courts  are  not  inclined  to  be  too 
exact  in  determining  the  expense  of  procuring  the  license  as 
long  as  the  sum  demanded  is  not  altogether  unreasonable"; 
and  in  section  123  of  Tiedeman  on  Municipal  Corporations, 
the  same  author  says:  '*And  although  it  is  a  judicial  ques- 
tion whether  the  sum  exacted  is  a  reasonable  one,  a  wide  lati- 
tude is  given  to  the  exercise  of  legislative  discretion  in  the 
determination  of  the  amount  of  the  license  fee."  In  some  of 
the  cases  cited  the  courts  have  taken  notice,  without  proof, 
that  the  fee  exacted  is  unreasonable.  For  instance,  in  State^ 
North  Hudson  etc.  Ry.  Co,  v.  City  of  Hohoker^  41  N.  J.  L.  71, 
the  court  declared  as  a  matter  of  law  that  a  fee  of  fifteen  dol« 
lars  for  each  one-horse  car  and  twenty-five  dollars  for  each 
two-horse  car  was  unreasonable.  On  the  other  hand,  in  Peo- 
pie  V.  Mulhollandj  82  N.  Y.  324,  37  Am.  Rep.  -668,  the  fee 
named  was  not  less  than  five  dollars,  and  not  more  than  ten 
dollars,  to  be  fixed  by  the  mayor,  for  each  wagon  used  in  sell- 
ing milk,  yet  it  was  held  reasonable;  and  in  Kinsley  v.  City 
of  Chicagoy  124  111.  359,  the  ordinance  which  was  upheld  im* 
posed  a  license  fee  of  fifteen  dollars  per  year  upon  all  vendors 
of  meat. 

In  the  case  at  bar  there  is  a  stipulation  of  record  by  the 
plaintiff  in  error  to  the  effect  that  he  was  at  the  time  named 
engaged  in  selling  milk,  as  charged,  in  the  city  of  Omaha 
without  license;  and  that  in  case  the  ordinance,  which  exacts 
from  him  a  fee  of  ten  dollars,  is  held  to  be  valid,  judgment 
shall  be  entered  as  on  a  plea  of  guilty.  It  will  thus  be  ob* 
served  that  the  case  is  submitted  to  us  as  ^f  upon  demurrer 
to  the  information.  When  the  measure,  which  is  the  subject 
of  the  ordinance,  is,  as  in  this  instance,  clearly  within  the 
general  powers  of  the  city,  the  presumptions  are  •**  in  favor 
of  its  reasonableness,  and  the  judicial  power  of  the  state  can- 
not be  invoked  for  the  purpose  of  declaring  it  void  unless 
from  the  inherent  character  thereof,  or  from  proofs  adduced, 
it  is  shown  to  be  in  fact  unreasonable:  See  State  v.  City  of 
Trenton,  53  N.  J.  L.  132;  Van  Hook  v.  City  of  Selma,  70  Ala. 
361;  45  Am.  Rep.  85;  Atkins  v.  Phillips,  26  Fla.  281;  City  of 
St.  Louis  V.  Weber,  44  Mo.  547;  Commonwealth  v.  Patchy  97 
Mass.  221;  Parker  and  Worthington  on  Public  Health  and 
Safety,  812.    By  an  application  of  that  rule  to  the  case  before 
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Q8  we  reach  the  conclusion  that  the  ordinance  assailed  is  a  rea* 
eonable  exercise  of  the  power  conferred  by  law  upoD  the  citj. 
But  it  is  suggested  by  counsel  that  the  rule  as  here  stated 
is  inapplicable  to  this  cose,  since  by  provision  of  the  consti- 
tution all  license  money  belongs  to  the  school  fund  of  the 
city,  the  fees  provided  for  cannot  be  applied  to  the  purpose 
of  enforcing  the  ordinance,  and  are,  therefore,  unnecessary 
and  unreasonable.  In  this  connection  they  refer  also  to  the 
provision  contained  in  section  79  of  the  city's  charter  for  the 
levy  of  a  tax  to  defray  the  expenses  of  the  board  of  health, 
and  which  is  to  constitute  a  special  fund  for  that  purpose. 
The  constitutional  provision  referred  to  is  section  5  of  article 
8,  which  reads  as  follows:  "All  fines,  penalties,  and  license 
moneys  arising  under  the  general  laws  of  the  state  shall  be. 
long  and  be  paid  over  to  the  counties,  respectively,  where  the 
flame  may  be  levied  or  imposed,  and  all  fines,  penalties,  and 
license  moneys  arising  under  the  rules,  by-laws,  or  ordinances 
of  cities,  villages,  towns,  precincts,  or  other  municipal  subdi- 
visions less  than  a  county,  shall  belong  and  be  paid  over  to 
the  same  respectively.  All  such  fines,  penalties,  and  license 
moneys  shall  be  appropriated  exclusively  to  the  use  and  sup- 
port of  common  schools  in  the  respective  subdivisions  where 
the  same  may  accrue."  If  that  provision  applies  to  ordi- 
nances like  the  one  here  involved,  and  which  for  the  purposes 
of  the  present  controversy  may  be  conceded,  it  follows  that 
the  cost  of  enforcing  •*•  the  ordinance  and  regulating  the 
business  of  producing  and  selling  milk  must  be  paid  from 
funds  provided  by  taxation,  instead  of  by  license  fees.  But 
of  what  avail  is  that  fact  to  the  accused  in  this  prosecution? 
Upon  what  ground  can  he  be  heard  to  complain  because  the 
fees  realized  are  not  applied  directly  to  relieve  the  burdens 
which  are  by  means  of  his  business  imposed  upon  the  city? 
We  take  notice  that  provision  is  made  by  statute  for  the  levy 
of  a  school  tax  by  cities  of  the  metropolitan  class  not  exceed- 
ing two  per  cent  annually  upon  their  assessed  valuation.  To 
the  extent  that  the  school  fund  of  the  city  is  enriched  by  the 
proceeds  of  fines  and  licenses  is  the  necessity  for  taxation 
diminished.  The  fact,  therefore,  that  the  expenses  incident 
to  an  enforcement  of  the  ordinance  are  payable  out  of  a  fund 
provided  by  taxation  is  a  matter  of  no  consequence  eitlier  to 
the  accused  or  the  city.  That  view  is  in  accordance  with  the 
rule  stated  by  Professor  Tiedeman,  as  will  be  observed  from 
the  foregoing  citations. 
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It  follows  that  the  jadgment  of  the  district  court  is  right 
and  should  be  affirmed.        ^^^^ 

Municipal  Ookporations— Bxkroibb  or  Pownt  to  Liosiiss  or  Rnv- 
LATi  fii78iiiK8S  A8  A  Sakitart  Mbasukb. — ^The  stato  may  enact  lawa  for  iba 
preaervatioQ  of  the  publio  health,  even  at  the  expense  of  private  rightly  and 
may  delegate  that  power  to  municipalities:  Charleston  ▼.  Werner,  38  S.  C. 
488;  37  Am.  St.  Rep.  776,  and  note,  showing  that  the  police  power  of  a 
state  extends  to  all  regulations  affecting  the  lives,  limbs,  health,  comfort,, 
good  order,  peace,  good  morals,  and  safety  of  society.  A  license  is  iamed 
under  the  police  power,  but  the  exaction  of  a  license  fee,  with  a  view  to 
revenue,  would  be  an  exercise  of  the  right  of  taxation.  The  state  may  con* 
fer  npou  municipal  corporations  the  authority  to  pass  license  laws,  bat  a 
distinction  is  made  between  the  power  to  license  merely  for  the  purpose  of 
regulation,  and  the  power  to  exact  license  fees  with  a  view  to  revenue.  In 
the  former  case  the  license  cannot  be  used  for  purposes  of  raising  rev- 
enue, unless  such  seems  to  be  the  legislative  intent,  and  only  a  reasonablo 
fee  for  the  license  and  the  labor  attending  its  issue  can  be  charged:  Se» 
monographic  note  to  People  v.  Naglee,  52  Am.  Deo.  331,  on  the  power  of 
the  state  to  exact  licenses  and  charge  therefor,  and  to  Robinson  v.  Mayor^ 
34  Am.  Dea  627-643,  on  general  limitations  on  the  power  of  municipal 
corporations  to  pass  ordinances.  A  municipal  corporation  has  incidental 
power  to  enact  sanitary  regulations,  but  if  an  ordinance  goes  beyond  or  out- 
side of  this  power,  it  cannot  be  sustained  thereunder:  City  qf  SL  Paul  t. 
Laidler,  2  Minn.  90;  72  Am.  Dec  89.  A  city  authorised  to  rcgnlate  any 
given  subject  and  to  require  those  who  do  any  act  to  obtain  a  license  or  per* 
mit  therefor  may  charge  the  person  procuring  it  a  reasonable  fee  to  cover  tho 
labor  and  expense  attending  its  issue  and  imposed  by  the  business,  although 
the  power  to  do  so  is  not  expressly  given  in  the  charter:  City  of  St.  Paul  v. 
Dow,  37  Minn.  20;  5  Am.  St.  Rep.  811;  CUy  qf  JackwnviUe  v.  LedwUh,  26 
Fla.  163;  23  Am.  St.  Rep.  558.  This  fee  is  not  a  tax,  nor  its  exaction  an 
exercise  of  the  taxing  power:  City  of  SL  Paul  v.  Dow,  37  Minn.  20;  5  Am. 
St.  Rep.  811.  It  is  not  a  tax  for  revenue,  but  a  charge  under  the  polioo 
power:  CUy  qf  Jacksonville  v.  LedwUh,  26  Fla.  163;  23  Am.  St.  Rep.  558. 
The  right  of  property  or  business  canuot,  however,  be  invaded  under  the 
guise  of  police  regulations  for  the  benefit  of  the  public  health  or  good  order 
when  it  is  manifest  that  such  is  not  the  object  or  purpose  of  the  enact- 
ment or  ordinance:  Clutddock  v.  Day,  75  Mich.  527;  13  Am.  St.  Rep.  468; 
note  to  Robinson  v.  Mayor,  34  Am.  Dec.  633,  634,  giving  illustrations  of 
reasonable  and  unreasonable  ordinances.  The  public  are  entitled  to  pro- 
tection against  fraud  and  imposition,  as  by  the  sale  of  adulterated  milk» 
and  protective  laws  may  be  adapted  to  the  nature  of  the  case:  See  mono- 
graphic note  to  Butler  v.  Chambers,  1  Am.  St.  Rep.  649,  on  the  power  of  the 
state  to  regulate  or  prohibit  the  sale  or  manufacture  of  articles,  and  show* 
ing  that  such  laws  deprive  no  man  of  his  property  or  of  any  right  to  pursue 
an  honest  calling.  The  presumption  is,  that  an  ordinance  is  reasonable,  and 
the  burden  of  showing  its  invalidity  is  upon  the  party  who  denies  its  valid- 
ity: Mayor  ▼.  Dry  Dock  etc  R.  R.  Co.,  133  N.  Y.  104;  28  Am.  St  Rep.  609, 
and  note;  State  v.  Fourcade^  46  La.  Ann.  717;  40  Am.  St.  Bep.  949.  The 
reasooaUeness  of  an  ordinance  is  a  proper  subject  for  judicial  inquirys  C&oas* 
per  T.  GreeneasUe^  138  Ind.  399;  46  Am.  St.  Rep.  89a 
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PoPB  V.  Bbnstbb. 

[42  NnntABKA,  804.] 

Xzaoonoir  Sali  imosB  SAnBmn  Judomknt.— One  whoM  land  Iim  bees 
l«Yied  on  and  told  under  a  judgment  which  hae  in  fact  been  paid^ 
though  not  satiafied  of  record,  may  treat  the  gale  ae  Toid,  and  recover 
the  land,  or,  at  his  election,  waive  the  invalidity  of  the  eale,  and  rat 
the  execution  creditor  for  the  value  of  the  land. 

JvBioiAi.  Saub  or  Rial  Ebtati. — ^The  rule  of  caveat  emptor  appUee  to 
one  who  purohaees  real  estate  at  a  judicial  sale  thereof. 

DaMAGBS— MSASUBB  07,  70B  WRONOrUL  CONYBBSION  OV  RbAL  EsTATB. — 

In  an  action  to  recover  damages  for  the  wrongful  conversion  of  real 
estate,  the  measure  of  damages  is  the  fair  market  value  of  the  land  at 
the  time  of  its  sale  on  the  void  execution. 
Bbtoffbl  as  to  Judombnt  Crbditob  undbr  Vozb  EzxounoN  Salb. — hk 
an  action  to  recover  damages  for  the  wrongful  conversion  of  real  ee- 
tate  by  an  execution  sale  thereof  under  a  judgment  which  has  already 
been  paid*  the  defendant  is  estopped  from  making  the  defenao  that  the 
sale  was  void* 

John  Patterson^  for  the  appellant.    . 

J.  C,  Martin  and  Albert  &  Reeder^  for  the  appellee. 

*^^  Ragan,  C.  Joshua  G.  Benster  brought  this  suit  in 
the  district  court  of  Merrick  county  against  Janaes  H.  Pope, 
alleging  in  his  petition  in  substance  that  on  January  23, 
1886,  D.  Martin  &  Go.  recovered  a  judgment  against  one 
Phoebe  Asher  and  another  in  the  county  court  of  Merrick 
oounty ;  that  Martin  &  Co.  duly  sold  and  assigned  said  judg- 
ment to  one  John  A.  Carley;  that  Carley,  in  the  year  1887, 
caused  a  duly  certified  transcript  of  said  judgment  to  be 
filed  and  docketed  in  the  office  of  the  clerk  of  the  district 
court  of  Platte  county,  Nebraska;  that  on  March  8,  1888, 
Baid  Asher  '^^  owned  the  following  described  real  estate, 
situate  in  said  Platte  county,  to  wit:  The  southwest  quarter 
of  the  southeast  quarter  of  section  17,  and  the  northwest 
quarter  of  the  northeast  quarter  of  section  20,  all  in  township 
16  north  and  range  2  west  of  the  sixth  principal  meridian; 
that  on  said  eighth  day  of  May,  1888,  said  Asher  duly  sold 
and  conveyed  said  real  estate  to  him,  the  said  Benster;  that 
on  the  eighth  day  of  June,  1889,  said  Carley  sold  and  as- 
signed said  judgment  to  the  said  James  H.  Pope;  that  about 
March  4,  1890,  said  judgment  was  paid  in  full  to  Pope,  and 
that  he  on  said  date  entered  a  satisfaction  and  discharge 
of  the  same  in  the  office  of  the  clerk  of  the  district  court  of 
Merrick  county,  Nebraska  (it  seems  that  a  duly  certified 
transcript  of  said  judgment  had  also  been  filed  in  the  office 
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of  the  clerk  of  the  district  court  of  Merrick  county);  that 
Pope  did  not  file  in  the  office  of  the  clerk  of  the  district  court 
of  Platte  county  any  release  and  discharge  of  said  judgment; 
that  on  April  15,  1890,  said  Pope  caused  the  clerk  of  the  dis- 
trict court  of  Platte  county  to  issue  an  execution  on  said 
transcripted  judgment,  and  caused  the  sheriff  of  said  county 
to  levy  the  same  on  the  above-described  real  estate,  then  and 
there  the  property  of  said  Benster,  and  caused  said  sheriff  to 
appraise,  advertise,  and  sell  said  real  estate  at  public  auctioa 
to  make  and  raise  the  amount  apparently  due  and  unpaid  on 
said  transcripted  judgment;  that  the  clerk  of  said  court,  ia 
pursuance  of  the  instructions  of  said  Pope,  did  issue  such 
execution;  that  the  same  was,  by  the  sheriff  of  Platte 
county,  levied  upon  said  lands;  that  they  were  duly  ap- 
praised, advertised,  and  sold  and  purchased  by  one  McAl- 
lister; that  the  sale  was  duly  reported  to  the  district  court  of 
said  Platte  county,  and  by  said  court  confirmed,  and,  ia 
pursuance  thereof,  a  deed  of  conveyance  of  said  premises 
was  executed  by  said  sheriff  to  the  said  McAllister,  and  the 
proceeds  of  said  sale  paid  to  and  received  by  said  Pope; 
that  at  the  time  of  the  sale  of  said  real  estate  by  said  sheriff 
the  said  Benster  resided  '^  in  Merrick  county,  Nebraska* 
and  had  no  knowledge  or  notice  whatever  of  the  levy  upon 
or  sale  of  said  premises  until  after  such  sale  had  been  con* 
firmed,  and  a  deed  executed  to  McAllister  in  pursuance 
thereof.  The  prayer  of  the  petition  was  for  a  judgment 
against  Pope  for  one  thousand  dollars  as  damages.  The  an- 
swer of  Pope  to  this  petition,  so  far  as  the  same  need  be  no- 
ticed here,  was  a  traverse  or  general  denial  of  all  the  material 
allegations  thereof.  Benster  had  a  verdict  and  judgment  for 
six  hundred  dollars,  to  reverse  which  Pope  brings  the  case 
here  for  review.  To  reverse  the  judgment  of  the  district 
court  plaintiff  in  error  argues  in  his  brief  here  four  points: 

1.  The  first  point  is  that  instructions  Nos.  7  and  9,  given 
by  the  court  to  the  jury  on  its  own  motion,  were  inconsis- 
tent and  misleading.  The  assignment  of  error  in  the  motion 
for  a  new  trial  and  in  the  petition  in  error,  as  well  as  to 
these  instructions,  is:  *'  The  court  erred  in  giving  paragraphs 
7,  8,  9,  and  10  of  the  instructions  given  by  the  court  on  its 
own  motion."  Instruction  number  8  complained  of  was  as 
follows:  **  The  jury  are  instructed  that  if  from  the  evidence 
they  believe  that  the  defendant  caused  or  procured  an  execu- 
tion to  be  issued  out  of  the  district  court  of  Platte  county. 
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after  the  same  had  been  by  the  defendant  discharged  upoa 
the  judgment  record  of  the  district  court  of  Merrick  county, 
and  thereby  satisfied  or  canceled,  then  such  causing  or  pro- 
curing of  said  execution  to  be  issued  out  of  the  district  court 
of  Platte  county  would  be  illegal  and  wrongful  on  the  part 
of  the  defendant,  and  in  that  event  he  would  be  liable  to  the 
plaintiff  for  the  value  of  the  interest  of  the  plaintiff  in  said 
lands."  We  are  quite  clear  that  the  court  did  not  err  in 
giving  this  instruction;  and  since  the  assignment  is  that  the 
court  erred  in  giving  all  four  of  the  instructions,  we  cannot 
consider  this  assignment  of  error  any  further. 

2.  The  second  assignment  of  error  is,  that  the  court  erred 
in  rendering  a  judgment  in  favor  of  Benster  for  six  hundred 
dollars.  No  '^^  such  an  error  as  this  is  assigned  either  in 
the  motion  for  a  new  trial  filed  in  the  district  court  or  in  the 
petition  in  error  filed  here,  and  for  that  reason  we  cannot 
consider  it. 

8.  The  third  alleged  error  argued  is  that  the  damages 
awarded  Benster  by  the  jury  are  excessive.  The  verdict  of  the 
jnry  was  for  fifteen  hundred  dollars,  or  five  hundred  dollars 
more  than  claimed  by  Benster  in  his  petition;  but  the  judg- 
ment rendered  by  the  court  in  favor  of  Benster  on  the  verdict 
is  for  six  hundred  dollars  only.  The  evidence  as  to  the  value 
of  the  real  estate  was  conflicting,  many  of  the  witnesses  plac- 
ing the  value  as  high  as  twenty  dollars  per  acre,  or  sixteen 
hundred  dollars,  while  others  placed  its  value  at  ten  dollars 
per  acre,  or  eight  hundred  dollars.  It  appears  also  from  the 
record  that  at  the  time  the  land  was  sold  by  the  sheriff  there 
was  an  encumbrance  upon  it  of  nine  hundred  dollars,  so  that 
the  evidence  would  have  supported  a  finding  of  the  jury  that 
the  value  of  Benster's  interest  in  the  land  at  the  time  it  was 
sold  on  execution  by  the  sheriff  was  as  much  as  seven  hun- 
dred dollars.  We  cannot  say,  therefore,  that  the  judgment 
of  six  hundred  dollars  rendered  in  favor  of  Benster  is  greater 
than  the  value  of  his  interest  in  the  real  estate  at  the  time  it 
was  sold  by  the  sheriff. 

4.  The  fourth  argument  relied  upon  by  counsel  is  that  the 
judgment  pronounced  is  contrary  to  the  law  of  the  case.  The 
argument  made  to  support  this  contention  is,  that  as  the  judg* 
ment  owned  by  Pope  against  Asher  had  in  fact  been  paid 
and  discharged,  that  therefore  the  sale  of  the  real  estate 
made  by  the  sheriff  of  Platte  county,  at  the  instance  of  Pope, 
was  absolutely  void,  as  a  sale  made  under  an  execution  is- 
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sued  upon  a  judgment  which  has  in  fact  been  paid  is  not 
Toidable,  but  absolutely  void.  We  do  not  question  the  cor- 
rectness of  counsel's  position  that  the  sale  made  of  Benster's 
real  estate  by  the  sheriff  of  Platte  county  on  the  execution 
issued  by  the  clerk  of  the  district  court  thereof  on  the  judg- 
ment which  had  been  rendered  against  Asher,  and  which  was 
owned  by  Pope,  was  void;  but  what  we  do  say  is,  that  such 
judgment  having  been  paid  to  Pope,  and,  notwithstanding  its 
payment,  he  having  caused  the  clerk  '^^  of  the  district 
court  of  Platte  county  to  issue  an  execution  on  the  judg- 
ment,  having  caused  the  sheriff  of  that  county  to  levy  upon 
this  real  estate  and  sell  it,  having  caused  the  sale  made 
thereof  to  be  confirmed  and  a  deed  executed  to  the  purchaser 
thereof,  and  having  received  and  converted  to  his  own  use  the 
proceeds  of  such  sale,  he  is  now  estopped  from  alleging  as  a 
defense  to  this  action  that  the  sale  was  void.  It  is  true  that 
this  action  is,  in  effect,  one  brought  by  Benster  against  Pope 
to  recover  damages  of  the  latter  because  of  his  wrongful  con- 
version to  his  own  use  of  the  real  estate  of  the  former.  It  is 
also  true  that  we  have  been  unable  to  find  any  case  where 
real  estate  has  been  made  the  subject  of  a  suit  in  the  nature 
of  conversion;  but  we  know  of  no  good  reason  why  it  cannot 
be.  It  is  true  that  the  rule  of  caveat  emptor  applies  to  one 
who  purchases  real  estate  at  a  judicial  sale  thereof;  and  that  if 
real  estate  be  sold  upon  an  execution  issued  upon  a  judgment 
which  has  in  fact  been  paid  and  satisfied,  that  such  sale  would 
be  void  as  against  the  owner  thereof,  and  the  purchaser 
thereat  would  not  be  protected  as  against  such  owner.  This 
is  as  true  of  a  sale  made  of  personal  property  as  it  is  of  one 
made  of  real  estate.  If  one  should  purchase  a  horse  and 
buggy  sold  under  an  execution  issued  on  a  judgment,  which 
judgment  had  in  fact  been  paid,  such  purchaser  would  ac* 
quire  no  title  to  said  property  as  against  the  owner;  but  such 
owner  would  undoubtedly  have  the  right  to  take  the  property 
itself,  or  to  waive  the  taking  of  the  property  and  the  invalid- 
ity of  the  sale  and  sue  the  officer  and  the  plaintiff  in  execu- 
tion for  a  conversion  thereof;  and  if  he  did  sue  for  conversion, 
his  action  would  have  to  be  founded  upon  the  fact  that  the 
judgment  on  which  the  execution  was  issued  had  been  paid 
and  satisfied,  and  that  the  sale  was  therefore  void.  Why« 
then,  should  not  one  whose  real  estate  has  been  levied  upon 
and  sold  on  a  satisfied  judgment  have  the  same  right  to 
treat  the  sale  as  void  or  voidablei  and  at  his  election  recover 
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the  real  estate  sold,  or  sue  the  execution  *^*  creditor  for  till 
▼alue  of  his  interest  in  the  real  estate? 

The  judgment  of  the  district  court  is  affirmed. 

Post,  J,,  not  sitting.  

ToiD  AKB  VoiBABLx  ExBOiTTioN  SALBS.~An  ezeoaUon  inaed  iind«r  a 
▼Old  judgment  is  absolutely  void,  and  may  be  attacked  collaterally  at  well 
AS  directly,  and  its  enforcement  may  be  restrained  by  injunction:  OUon  ▼• 
IfunnaUyt  47  Kan.  891;  27  Am.  St  Rep.  296.  An  execution  or  foredosurs 
sale  based  upon  a  vacated  or  satisfied  judgment  is  void:  Souhtp  v.  Union  In», 
Co.^  84  Iowa,  448;  86  Am.  St.  Rep.  817;  Bullard  ▼.  MeArdie,  98  GaL  866; 
S5  Am.  St.  Rep.  176,  and  note,  showing  that  where  the  satisfaction  has  not 
been  entered  on  the  record  the  sale,  in  some  states,  ia  voidable  only.  In 
NicholM  V.  DiMler,  81  N.  J.  L.  461,  86  Am.  Dea  219,  it  is  held  that  a  de- 
fendant  may  settle  a  judgment  debt  with  the  plaintiff  upon  such  terms  as 
they  may  agree  to,  and  that,  as  between  themselves,  this  arrangement  will 
be  perfectly  valid;  but  that  they  cannot  thus  wipe  out  a  record  to  the  prej* 
ndice  of  other  parties,  and  that  the  title  of  a  bona  fide  purchaser  for  value 
under  a  judicial  sale,  where  the  judgment  and  order  for  sale  remain  in  full 
force  and  unsativfied  of  record,  cannot  be  defeated  by  parol  proof  of  a  pay- 
ment of  the  debt  by  the  defendant  in  execution  to  the  plaintiff  before  the 
■ale.     For  eontrary  views  see  the  dissenting  opinion  to  the  case  last  cited. 

Thb  Ritlb  of  Oaysat  Eicptoe  applies  to  all  execution  sales:  See  note 
to  Vebian  v.  LewU,  3  Am.  Sk  Rep.  203;  as  well  as  to  other  judicial  salssx 
Fro§i  T.  Atwood,  73  Mich.  67;  16  Am.  St.  Rep.  660. 

BxBOunoM  Salbs — Estoppkl  to  Bkvt  VALZDrrr  of. — One  who  has  re- 
eeived  the  benefits  derived  from  the  proceeds  of  a  judicial  sale  may  be  es- 
topped to  deuy  its  validity  though  it  was  void:  Note  to  Htmsl  v.  Lydent  87 
Am.  S&  Rep.  278^  and  note. 
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[42  NIBBISXA,  8S0.] 
PABTHSBSHIP — COHPLIINT  AND  JUDOMSNT  A0AIM8T  INDIVIDUAL  PaBTHBU. 

A  complaint  against  defendants,  designated  by  their  individual  namsi^ 
•nd  as  partners  doing  business  under  a  given  firm  name,  is  not  against 
the  firm  named,  but  will  support  a  personal  judgment  against  the  indi* 
vidual  defendants  therein  named. 

JoDGMBN'rs  OF  Unftbd  Statbb  Coubts  a8  DoMsano  JuDOMBNTB. — Courts 
of  the  United  States  within  a  particular  state  are  not,  in  that  states 
regarded  as  foreign  oourts.  Their  judgments,  in  all  respeoti^  as  to 
remedies  are  treated  as  domestic  judgments. 

OBBDrroB's  Bill  nr  State  Coubt  mat  bb  Foundbd  upon  Judombnt  of 
Fbdbral  Coubt,  whbn. — An  action  in  the  nature  of  a  creditor's  bill 
oan  be  maintained  in  a  state  court  upon  a  judgment  of  a  federal  court 
sitting  within  that  particular  state,  and  the  record  of  the  Ja4gBient  ia 
the  federal  court  is  admissible  in  evidence. 

Brome^  Andrews  <i  Sheean,  for  the  appellant. 

E.  M.  BarlleU  and  A.  0.  Wakeley,  for  the  appellea. 
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**'  Post,  J.    This  is  a  proceeding  in  the  natare  of  a  cred- 
iters'  bill,  and  comes  into  this  court  by  appeal  from  a  decree 
of  the  district  court  for  Douglas  county.     It  is  alleged  ia  the 
petition  that  in  the  year  1866  the  plaintiff  recovered  judgment 
in  the  circuit  court  of  the  United  States  for  the  district  of 
Nebraska  against  the  defendants  Morris  H.  Sloman   and 
Bugene  H.  Sloman,  doing  business  in  the  firm  name  of  Slo- 
man Bros.;  that  execution  has  been  issued  thereon  and  re- 
turned unsatisfied,  said  defendants,  as  well  as  the  firm  of 
Sloman  Bros.,  being  wholly  insolvent     It  is  further  charged 
that  in  the  years  1887  and  1888  the  said  Morris  H.  Sloman 
purchased  certain  real  estate,  described  therein,  situated  in 
Douglas  county,  with  his  individual  means,  and  for  the  pur- 
pose of  defrauding  his  creditors  procured  deeds  therefor  to 
be  executed  in  the  name  of  his  wife,  Cora  H.  Sloman,  who  ia 
also  made  a  defendant.     A.  F.  Risser  &  Co.,  William  B. 
JRiley  &  Co.,  and  Charles  H.  Wentz,  judgment  creditors  of 
the  Slomans,  were  also  made  defendants  and  answered,  join- 
ing in  the  plaintiff^s  prayer  to  have  the  real  estate  in  contro- 
versy subjected  to  the  payment  of  their  claims  in  the  order 
to  be  determined  by  the  court,  and  for  general  equitable  relief. 
The  allegations  of  the  petition  having  been  put  in  issue  hj 
answer,  a  hearing  was  had,  resulting  in  a  decree  for  the  plain- 
tiff and  cross-petitioners  substantially  as  prayed  by  them, 
and  from  which  the  defendant  Cora  H.  Sloman  alone  appeals. 

1.  The  first  contention  on  this  appeal  is  that  appellees  ara 
not  shown  to  be  creditors  of  Morris  H.  Sloman,  the  alleged 
*^'  equitable  owner  of  the  property  mentioned,  and  that  the 
judgments  proved  are  against  the  firm  of  Sloman  Bros.  only. 
The  title  of  the  action  by  the  plaintiff  in  the  circuit  court  of 
the  United  States  was  ^'  The  First  National  Bank  of  Chicago 
▼.  Morris  H,  Sloman  and  Eugene  H,  Sloman^  late  partnere 
doing  business  as  Sloman  Bros.**  The  judgment  therein  is  as 
follows:  '*It  is  therefore  considered  and  adjudged  by  the 
court  that  the  plaintiff  the  First  National  Bank  of  Chicago 
recover  from  the  defendants  Morris  H.  Sloman  and  Eugene 
H.  Sloman,  partners  doing  business  as  Sloman  Bros.,  the  sum 
of  fifteen  hundred  and  four  and  yV?  dollars  ($1,504.50)  and 
costs,  herein  taxed  at  $ ."  The  other  judgments  men- 
tioned were  rendered  by  the  same  court  and  are  similar  in 
form  to  the  above. 

In  King  v.  Bell,  18  Neb.  409,  which  is  a  case  in  point,  it  is 
tMud:  ''  Where  the  parties  are  designated  by  name  as  defend' 
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ants  in  the  title,  the  addition  of  the  relation  they  occupy  to 
each  other,  such  as  a  description  of  them  as  '  partners,'  will 
not  restrict  the  action  to  one  against  the  firm  alone."  The 
case  of  Morrissey  v.  Schindler,  18  Neb.  672,  relied  upon  by 
appellant,  does  not  conflict  with  the  above.  The  question 
involved  in  that  case  was  whether  a  contract  executed  in  the 
name  of  M.  Bros,  was  admissible  in  the  absence  of  an  allega* 
tion  that  the  defendants  were  doing  business  as  partners. 
From  the  title  of  the  cause  against  *^  J.  C.  M.  and  M.  M.,  doing 
business  under  the  name  and  style  of  M.  Bros.,"  it  was  held 
BO  far  an  action  against  the  firm  as  to  render  the  contract 
admissible.  It  does  not  follow  from  the  reasoning  therein 
that  such  an  allegation  will  not  support  a  judgment  against 
the  individual  defendants;  but  the  question  of  the  regularity 
of  the  proceedings  in  the  circuit  court  not  being  involved  in 
this  appeal,  it  is  apparent  that  further  consideration  of  the 
subject  would  be  out  of  place  in  this  opinion.  It  is  a  suffi* 
cient  answer  to  appellant's  argument  that  the  record  set  out 
above  shows  a  judgment  in  fact  ngainst  the  '^^  Slomans 
individually,  and  not  against  the  firm  of  Sloman  Bros. 

2.  It  is  next  contended  that "  the  judgment  upon  which  the 
plaintiff's  bill  is  based  is  not  a  domestic  judgment,  but  is 
the  judgment  of  a  court  of  limited  jurisdiction,  and,  so  far  as 
the  courts  of  this  state  are  concerned,  a  foreign  judgment.'* 
That  proposition,  we  admit,  is  not  without  support,  but  it  is 
believed  to  he  in  conflict  with  the  pronounced  weight  of  au- 
thority. The  question  of  the  relation  of  the  United  States 
courts  to  the  courts  of  the  different  states  was  recently  con- 
sidered by  the  supreme  court  of  Wisconsin  in  the  case  of 
Ballin  v.  Loehy  78  Wis.  404,  in  which  it  was  held  that  the 
judgments  of  those  courts  should  be  treated  as  domestic 
judgments  of  the  superior  courts  of  the  state,  for  the  following 
reasons  (we  quote  from  the  opinion),  viz.:  "1.  They  are 
liens  on  the  land  of  the  defendants:  Acts  of  Congress,  1888, 
c.  729.  2.  They  are  admissible  in  evidence  as  such  when 
properly  authenticated:  Rev.  Stats.,  sec.  4145.  8.  In  com- 
mon-law causes  the  plaintiff  is  entitled  to  the  same  remedies 
by  attachment  or  other  process  against  the  property  of  the 
defendant  (U.  S.  Rev.  Slats,  sec.  915,  and  by  section  914 
the  same  practice,  etc.),  and  modes  and  forms  of  proceeding 
in  civil  causes  may  be  the  same.  By  section  916  the  judg- 
ment plaintiff*  in  common-law  causes  is  entitled  to  similar 
remedies  upon  the  same  to  reach  the  property  of  the  judg- 
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ment  debtor.  4.  They  are  respected  by  our  courts,  and  the 
property  of  the  defendant  in  the  hands  of  a  receiver  ap- 
pointed by  the  United  States  court  in  a  Wisconsin  district  will 
not  be  disturbed  by  our  courts.  5.  They  are  treated,  in  all 
respects  as  to  remedies,  like  domestic  judgments  of  the  state 
within  which  they  are  rendered":  To  the  same  effect  are 
Wandling  v.  Straw,  25  W.  Va.  705;  Thompson  t.  Lee  CourUyj 
22  Iowa,  206;  Barney  v.  Patteraon,  6  Harr.  &  J.  182;  Embry 
V.  Palmer,  107  U.  8.  3;  Adame  v.  Way,  33  Conn.  419;  Mc 
Cauley  v.  Har groves,  48  Oa.  50;  16  Am.  Rep.  660.  The  rec- 
ords of  the  judgments  of  the  circuit  court  were,  we  think, 
properly  admitted  in  evidence* 

S5S  3^  Finally,  it  is  urged  that  the  decree  of  the  district 
court  is  not  warranted  by  the  proofs.  This  is  shown  by  the 
record  to  be  a  typical  case  of  its  kind.  In  the  year  1883  or 
1884  Morris  H.  Sloman  entered  into  partnership  with  hii 
brother  Samuel  in  the  wholesale  saddlerv  and  harness  busi- 
nesB  in  the  city  of  Omaha.  Afterward  Eugene  H.  Sloman 
also  became  a  member  of  the  firm.  In  the  year  1886  Sam- 
uel  withdrew  and  the  business  was  thereafter  conducted  by 
the  other  members  in  the  name  of  Sloman  Bros,  nntil  June, 
1886,  when  it  failed  with  liabilities  amounting  to  one  huD« 
dred  thousand  dollars,  nearly,  if  not  quite,  twice  the  amount 
of  its  assets.  Of  the  original  capital  of  the  firm,  Samuel 
Sloman  contributed  about  fifteen  thousand  dollars,  and  Mor^ 
ris  H.  less  than  three  thousand  dollars.  The  amount  drawn 
out  by  the  former  at  the  time  he  retired  from  the  firm  is  not 
disclosed  by  the  record,  but  presumably  the  amount  of  his 
contribution  thereto.  The  circumstances  attending  the  fail- 
ure are  of  a  suspicious  character,  and  sufficient  to  suggest 
grave  doubts  of  the  good  faith  of  the  partners.  The  appellant 
Cora  H.  Sloman,  at  the  time  of  her  marriage  in  1884,  was 
possessed  of  a  small  sum  of  money,  not  exceeding  two  hun- 
dred and  fifty  dollars,  the  proceeds  of  her  own  earnings. 
Shortly  after  the  failure  she  built  a  house  in  the  city  of 
Omaha  which  cost  in  the  neighborhood  of  eighteen  thousand 
dollars,  and  the  family  lived  in  a  style  indicating  abundant 
means.  About  that  time  Morris  H.  Sloman  engaged  in  busi- 
ness as  a  real  estate  broker  in  the  city  of  Omaha  in  the  name 
of  his  wife,  the  appellant,  and  is  shown  to  have  speculated 
extensively  in  real  estate,  ostensibly  in  her  name  under  and 
by  virtue  of  a  power  of  attorney  executed  by  her.  It  is  ad- 
mitted  that  no  accounting  was  ever  had  between  them  of  the 
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business  carried  on  in  her  name,  nor  does  she  appear  to  have 
A  very  definite  idea  of  the  amount  or  character  of  such  trans- 
actions. About  one  year  later  Sloman  opened  a  bank  in  his 
wife's  name  and  thereafter  transacted  a  banking  business 
ontil  about  the  time  of  the  institution  of  proceedings  in  the 
circuit  court  of  the  United  States  by  other  creditors  of 
*^*  Sloman  Bros.,  to  subject  the  property  in  his  wife's  name 
to  the  satisfaction  of  the  partnership  indebtedness.  There 
are  other  facts  tending  to  sustain  the  finding  of  the  district 
court,  but  it  is  evident  from  the  foregoing  statement  that  the 
decree  should  not  be  disturbed  on  this  appeal,  and  it  is  ac- 
cordingly affirmed. 

JujyQMMxn  AOAiNST  Partnirs^-Disiqnation  or  Pabtiib. — A  Judgment 
describing  the  parties  against  whom  it  it  rendered  by  their  partDership  name 
ie  Talid,  although  in  the  action  in  which  the  judgment  is  rendered  they  are 
med  as  individuals  composing  a  partnership  and  as  joint  debtors,  and  deaig- 
oated  by  their  individual  names  in  the  pleadings,  indnding  the  caption  to 
the  judgment  entry  itself:  OUon  t.  Veame,  9  Wash.  481;  43  Am.  St.  Repw 
860. 

A  JuDOMXifT  or  A  Unitxd  States  Ck>UBT,  though  in  eome  respects  a 
foreign  judgment,  is  not  so  in  the  full  sense  of  the  term:  Toum  of  St.  Albcuu 
T.  Bush,  4  y  t.  68;  23  Am.  Dec.  246;  note  to  Tarbett  ▼.  Origgs,  23  Am.  Dec 
792.  A  state  court  must  give  to  it  the  same  force  and  effect  that  it  would 
^ire  to  its  own  judgments,  or  those  of  a  sister  state:  Oeecmie  Steam  Ifa9» 
Co.  T.  Companta  ete.  Egpanola,  134  N.  Y.  461;  30  Am.  St.  Rep.  686. 

Grxditor's  Bill  on  Jitdomknt  ov  Fbdbral  Ooitrt.— As  to  whether 
each  a  bill  can  be  maintained  there  is  a  conflict  of  authority,  some  of  the 
eases  holding  that  it  cannot  be  and  others  that  it  eans  TarbeU  t.  Origgif  S 
Pkuge^-207;  23  Am.  Deo.  790,  and  not«b 
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Ikburamcoe— Demand  iob  Arbitration  Waivbs  Proofs  ov  Loss. — ^If  an 
insurance  company  makes  a  demand  for  arbitration,  it  is  a  waiver  of 
the  proofs  of  loss. 

Insuranob— Plbading — KoNPREJirpioiAL  Error. — If  a  policy  of  fire  insur- 
ance, as  an  exhibit,  is  made  part  of  the  petition,  and  is  admitted  by  the 
answer,  it  becomes  a  part  of  the  record.  Hence,  if  some  of  its  provi- 
sions are  again  pleaded  in  the  answer  as  substantive  matters  of  defense^ 
and  the  answer  is  demurred  to^  it  is  not  prejudicial  error  to  sustain  tho 
demurrer. 

Ihsuranor^ Arbitration — Void  as  Ousttno  Ck)UR'rs  of  Jortsdigtion.— 
A  provision  in  a  policy  of  fire  insurance  that  no  action  again-^t  the  com- 
pany shall  be  sustained  in  any  court  of  law  or  chancery  until  after  an 
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award  ahall  hare  beoQ  obtained  by  arbitration  fixing  the  amount  da# 
after  a  loss  is  void,  as  it  onsts  the  courts  of  their  jurisdictioiL 
Insvrancb — Amount  Wbithn  im  PoLiOTCoMTROLS.~The  amount  written 
in  a  policy  of  fire  insurance  on  real  property  must  be  taken  as  the  tme 
ftmouut  of  the  loss,  if  the  property  is  \yliolly  destroyed,  where  the  stat- 
ute provides  thati  in  case  of  total  destruction,  such  amount  shall  !>• 
taken  m  the  true  ralne  of  the  property,  amount  of  loss,  and  measnr» 
of  damages;  and  any  provision  in  the  policy  attempting  to  limit  th^ 
amount  to  a  less  sum  is  roid. 

Jacob  FaweeiU  for  the  appellant 
8.  W,  Ohriatyf  for  the  appellee. 

^*  Harrison,  J.  The  petition  filed  in  this  oase  in  the 
district  court  of  Thajer  county  alleged  for  a  cause  of  action 
against  the  Home  Fire  Insurance  Company  of  Omaha  that 
the  plaintiff  therein,  Mrs.  R.  J.  Bean,  was,  on  the  sixth  day 
of  April,  1891,  the  owner  of  a  certain  hotel  building  in  the 
village  of  Davenport,  in  Thayer  county,  and  procured  on  said 
day  a  policy  of  insurance,  No.  51,277,  to  be  issued  to  her  by 
the  company,  by  which  she  was  insured  against  loss  or  dam- 
age by  fire  to  the  hotel  building  in  the  sum  of  $1,200;  that 
the  building  was  afterward  damaged  by  fire,  and  the  com- 
pany paid  the  sum  of  $88.45  in  full  settlement  of  such  dam* 
age  on  October  15,  1891,  and  was  duly  credited  therefor  od 
the  policy,  reducing  the  amount  to  the  sum  of  $1,111.55,  for 
which  it  remained  in  force  from  and  after  October  15,  1891; 
that  on  November  14, 1891,  the  building  was  totally  destroyed 
by  fire,  of  which  the  plaintiff  (defendant  in  error)  gave  the 
company  notice  and  proof,  and  demanded  pa\'ment  of  the 
loss,  and  has  duly  performed  on  her  part  all  the  conditions 
of  the  policy  of  insurance;  that  the  company  demanded,  in 
writing,  arbitration  of  the  loss,  and,  after  arbitrators  had  been 
chosen,  withdrew  the  name  of  its  arbitrator,  but  continued 
negotiations  for  settlement,  and  subsequently  demanded  that 
a  new  board  of  arbitrators  be  appointed  to  fix  the  amount  of 
the  loss;  that  the  building  was,  when  burned,  of  the  value 
of  $1,700,  and  there  was  no  other  insurance  thereon.  The 
prayer  of  the  petition  was  for  judgment  in  the  amount  of 
$1|111.55,  and  interest  at  seven  per  cent  per  annum  from 
November  16,  1891,  and  the  allowance  of  a  reasonable  attor* 
ney's  fee,  and  other  costs.  To  this  petition  there  was  filed 
for  the  company  the  following  answer: 

S40  cc  j^  rpj^^  defendant  admits  that  it  is  a  corporation  as 
Alleged  in  the  plaintiff's  petition;  admits  that  on  the  6th  day 
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of  April,  1891,  it  issued  to  the  plaintiff  its  policy  of  insurance 
covering  the  property  described  in  plaintiff's  petition;  admits 
that  on  the  15th  day  of  October,  1891,  it  paid  the  plaintiff 
the  sum  of  eighty-eight  and  ^^^  dollars  (188.45)  in  full  set* 
tlement  for  damage  caused  to  the  property  covered  by  said 
policy  by  fire  on  October  9,  1891;  admits  that  said  payment 
reduced  the  amount  of  said  policy  to  the  sum  of  one  thousand 
one  hundred  and  eleven  dollars  and  fifty-five  cents  ($1,111.55), 
and  denies  each  and  every  other  allegation  in  plaintiff's  peti- 
tion contained. 

'^  2.  As  a  further  defense  to  the  plaintiff's  action  the  de» 
fendant  alleges  that  the  amount  of  the  defendant's  liability 
under  and  by  virtue  of  said  policy  was,  by  the  terms  and 
conditions  of  said  policy,  limited  to  three-fourths  the  actual 
cash  value  of  said  property  covered  by  said  policy  at  the  time 
of  the  fire;  and  this  defendant  alleges  that  the  actual  cash 
value  of  said  property  at  the  time  of  said  fire  did  not  exceed 
the  sum  of  $1,000. 

'*  8.  Defendant  further  alleges  that  said  policy  of  insurance 
contains  the  following  conditions  and  agreements,  namely: 
If  differences  of  opinion  arise  between  the  parties  hereto  as 
to  the  amount  of  loss  or  damage,  that  question  shall,  at  the 
written  request  of  either  party,  be  referred  to  two  disinter- 
ested and  competent  men,  each  party  to  select  one,  who  shall 
ascertain,  estimate,  and  appraise  the  loss  or  damage;  and  in 
case  of  disagreement  the  two  so  chosen  to  select  a  third,  who 
shall  act  as  an  umpire  on  disputed  points  only,  and  their 
award,  in  writing,  duly  sworn  to,  shall  be  binding  on  the 
parties  hereto  as  to  the  amount  of  said  loss  or  damage,  but 
no  appraisal  or  agreement  for  appraisal  shall  bt)  construed  as 
evidence  of  the  validity  of  said  policy  or  the  company's  lia- 
bility therein;  and  each  party  to  pay  their  own  appraiser, 
and  one-half  the  umpire's  fee. 

"4.  The  defendant  further  alleges,  that  in  accordance  •** 
with  said  agreement  and  conditions  contained  in  said  policy 
the  defendant,  after  said  fire,  in  writing,  notified  and  re- 
quested the  plaintiff  to  submit  the  differences  of  opinion 
between  the  plaintiff  and  this  defendant,  in  relation  to  the 
amount  of  loss  or  damage  which  the  plaintiff  had  sustained, 
to  two  disinterested  and  competent  men,  in  accordance  with 
the  terms  of  said  policy,  to  ascertain  and  estimate  and  ap- 
praise the  said  loss  or  damage,  and  requested  the  plaintiff  to 
notify  this  defendant  of  the  person  whom  the  plaintiff  bad 
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Belected  to  act  as  appraiser  in  that  behalf;  that  thereupon  the 
plaintiff  did  select  an  appraiser,  and  notified  this  defendant 
of  said  fact,  whereupon  this  defendant  selected  one  F.  W. 
Hollingsworth,  of  Davenport,  Nebraska,  to  act  as  its  appraiser, 
and  notified  the  plaintiff  of  that  fact;  that  within  a  few  days 
thereafter,  and  before  any  step  had  been  taken  by  the  plain- 
tiff or  defendant,  or  by  the  appraisers  so  appointed,  to  make 
any  appraisement  of  said  loss  or  damage,  this  defendant  was 
informed  that  the  said  HoUingsworth  was  not  a  disinterested 
appraiser,  whereupon  the  defendant  at  once,  on  the  11th  day 
of  January,  1892,  notified  the  plaintiff  in  writing  that  this 
defendant  withdrew  the  name  of  F.  W.  HoUingsworth  to  act 
as  its  arbitrator,  and  that  it  would  within  a  reasonable  time 
appoint  another  person  to  ai)t  as  its  arbitrator  as  aforesaid; 
that  three  days  afterward,  to  wit,  on  the  14th  day  of  Jan* 
uary,  1892,  this  defendant  notified  the  plaintiff  that  it  had 
selected  one  Joseph  Williams  to  act  as  its  appraiser  instead 
of  said  HoUingsworth;  that  two  days  later,  to  wit,  on  the  16th 
day  of  January,  1892,  this  defendant  appeared  at  Davenport, 
Nebraska,  with  the  said  appraiser  and  notified  the  plaintiff 
that  it  was  ready  and  willing  to  proceed  at  once  to  said  ap- 
praisement, but  the  plaintiff,  in  violation  of  the  terms,  oon* 
ditions,  and  agreements  contained  in  said  policy,  failed, 
neglected,  and  refused  to  proceed  with  the  appraisement,  or 
to  enter  into  any  agreement  for  any  future  day  upon  which 
to  appraise  said  loss  or  damage,  if  any,  to  *^*  said  property; 
that  subsequently  thereto,  to  wit,  in  the  latter  part  of  Jan- 
uary, 1892,  this  defendant  again  demanded  of  the  plaintiff 
an  arbitration  of  said  loss  and  damage  to  said  property,  but 
the  plaintiff  again  refused  to  enter  into  said  appraisal;  and 
the  plaintiff  had  at  all  times  since  the  said  date  refused  to 
enter  into  any  appraisement  or  arbitration  of  the  amount  of 
loss  or  damage  which  the  plaintiff  may  have  sustained  by 
reason  of  said  fire,  by  means  whereof  the  defendant  has  been 
unable  to  ascertain  or  determine  the  actual  amount  of  said 
plaintiff's  loss  or  damage  by  fire  under  said  policy;  but  the 
defendant  is  informed  and  believes  that  the  actual  loss  and 
damage  sustained  by  the  plaintiff  under  said  policy  does  not 
exceed  the  sum  of  one  thousand  dollars  ($1,000),  and  that 
by  the  terms  of  said  policy  the  defendant  would  not  in  any 
event  be  liable  for  more  than  three-fourths  of  said  amount, 
to  wit,  the  sum  of  seven  hundred  and  fifty  dollars  ($750),  but 
the  defiradant  alleges  that  by  reason  of  the  failure  and  refusal 
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of  the  plaintiff  to  have  the  loss  and  damage  by  said  fire  ap- 
praised as  required  by  said  policy,  prior  to  the  commenoement 
of  this  suit,  said  suit,  was  at  the  time  of  its  commencement 
premature. 

*'  5.  The  defendant  further  alleges  that  the  said  policy  of 
insurance  contains  the  following  agreements,  restrictions, 
and  limitations,  to  wit:  *  18.  No  suit  or  action  of  any  kind 
against  this  conipany  for  the  recovery  of  a  claim  under  this 
policy  shall  be  sustained  in  any  court  of  law  or  chancery 
until  after  an  appraisement  and  award  shall  have  been  made, 
if  requested,  fixing  the  amount  of  such  claim  in  the  manner 
above  provided.' 

**  &  The  defendant  further  alleges  that  no  appraisement  or 
award  has  been  made  fixing  the  amount  of  plaintiff's  claim 
under  said  policy,  although  the  same  has  been  requested  in 
writing  by  the  defendant  as  hereinbefore  set  forth.  Where- 
fore the  defendant  prays  that  the  plaintiff's  action  be  dis- 
missed and  the  defendant  recover  its  costs." 

^^*  There  was  then  filed  for  Mrs.  Bean  what  was  styled 
**  a  reply,"  but  which  was  in  fact  a  general  demurrer  to  the 
second,  third,  fourth,  fifth,  and  sixth  paragraphs,  of  the  an* 
swer.  This  was,  on  hearing,  sustained,  an  exception  to  the 
ruling  was  taken  by  counsel  for  the  company,  and  the  com- 
pany declined  to  plead  further.  A  jury  was  waived,  and  the 
case  tried  on  its  merits  and  submitted  to  the  court,  and  at  a 
subsequent  date,  during  the  same  term,  the  court  made  a 
finding  in  favor  of  Mrs.  Bean,  and  that  there  was  due  her 
from  the  company  the  sum  of  $1,162.76,  and  allowed  the 
further  amount  of  $60  as  an  attorney  fee.  Motion  for  a  new 
trial  was  filed  on  behalf  of  the  company,  which  was  overruled 
and  judgment  was  rendered  in  accordance  with  the  findings. 
The  company  brings  the  case  here  for  review. 

It  is  argued  by  counsel  for  plaintiff  in  error  that  inasmuch 
as  the  company,  in  its  answer,  had  denied  that  the*  loss  was 
total,  the  defendant  in  error  should  not  have  been  allowed  to 
prove  a  waiver  of  the  proofs  of  loss  unless  it  was  alleged  in 
the  petition  or  the  reply,  and  that  it  was  not  alleged  in  either; 
that  there  was  no  evidence  that  proofs  of  loss  were  furnished, 
and  hence  the  defendant  in  error  was  not  entitled  to  recover, 
and  the  judgment  should  be  reversed,  and  a  new  trial 
awarded.  The  petition  contained  the  following  allegation: 
^That  the  defendant  company  demanded  an  arbitration  of  said 
lots  in  writing,  and  after  arbitrators  had  been  chosen  said 
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defendant  withdrew  the  name  of  its  arbitrator,  but  continued 
negotiations  for  settlement,  and  subsequently  demanded  a 
new  board  of  arbitrators  be  appointed  to  fix  amount  of  said 
loss."  This  was  certainly  a  sufficient  statement  of  a  demand 
for  arbitration,  and  was  followed  by  proof  of  the  fact.  This 
was  a  sufficient  pleading  of  the  waiver  of  the  proofs  of  loss, 
and  amply  supported  by  the  evidence,  and  relieves  this 
branch  of  the  case  of  the  objections  urged  against  it.  Both 
pleadings  and  evidence  showed  a  waiver  of  proofs  of  loss. 
Where  ^^^  arbitration  is  demanded,  it  is  a  waiver  of  the 
proofs  of  loss:  Walker  v.  German  In$.  Co.  of  Freeport^  51  Kan. 
725,  and  cases  there  cited. 

Another  assignment  is  that  it  was  error  to  sustain  a  de- 
murrer to  certain  portions  of  the  answer,  and  thus  strike 
them  from  the  answer,  or  exclude  them  from  the  issues. 
The  petition  pleaded  the  issuance  of  the  policy^  gave  its  num- 
ber, and  made  it  a  part  of  the  petition.    The  answer  admitted 
the  issuance  of  the  policy,  and  denied  that  the  loss  was  totaL 
Under  this  condition  of  the  pleadings,  if  the  company  had 
proved  that  the  loss  was  not  a  total  one,  it  would  have  been  en- 
titled to  the  benefit  of  all  the  provisions  of  the  policy  as  they 
were  pleaded  and  admitted  to  exist.    The  issuance  and  exist- 
ence of  the  policy  in  its  entirety  had  been  pleaded  by  one 
party  and  admitted  by  the  other,  and  had  thus  become  a  part 
of  the  record  without  further  proof.    Referring  to  that  portion 
of  the  answer  in  which  the  demand  for  arbitration  is  alleged, 
and  the  further  complaint  that  by  reason  of  fault  on  the  part 
of  defendant  in  error  the  arbitration  was  not  made,  and  that 
this  being  a  condition  of  the  policy  upon  the  fulfillment  of 
the  requirements  of  which  the  company  was  entitled  to  in- 
sist, hence  the  suit  was  prematurely  brought,  and  the  con- 
tention that  it  was  error  for  the  court  to  sustain  a  demurrer 
to  the  part  of  the  answer  in  which  this  was  pleaded,  we  think 
the  action  of  the  court  was  not  erroneous,  as  this  court  has 
decided  that  such  a  provision  in  the  policy  was  void:  See 
German^American  Ins.  Co.  v.  Etherton^  25  Neb.  505,  and  oases 
cited. 

It  is  next  claimed  that  the  court  erred  in  finding  for  the 
defendant  in  error  for  the  full  amount  for  which  the  suit 
was  brought.  The  policy  upon  which  the  action  was  based 
stated  that  '4n  consideration  of  forty-two  dollars  do  insure 
Mrs.  R.  J.  Bean  against  loss  or  damage  by  fire  to  the  amount 
of  twelve   hundred  dollars    ($1200) Other  insur- 
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ance  permitted,  not  to  exceed  three-fourths  of  the  actual 
•*•   cash  value  of  the  property.     In  case  the  amount  of  insur- 
ance exceeds  three-fourths  of  the  actual  cash  value  at  the 
time  of  fire,  this  company  shall  be  liable  only  for  its  pro  rata 
sbare  of  three-fourths  of  the  actual  cash  value  of  said  prop* 
erty.''    It  might  be  said  here  that  probably  the  part  of  the 
policy  in  which  the  above  statement  appears  limiting,  under 
the  condition  set  forth,  the  liability  to  a  .share  of  the  cash 
value  only,  refers  to  a  loss  where  there  is  other  insurance  on 
the  property,  bat  it  is  contended  by  the  counsel  for  the  com- 
pan  J  that  it  applies  to  all  cases  and  to  the  case  at  bar  in  the 
adjustment  of  the  loss  between  the  insurer  and  insured.     In 
this  we  cannot  agree  with  counseL    Our  statute  (on  this  sub- 
ject see  Comp.  Stats.  1893,  c.  48,  sees.  43,  44)  not  only  states 
that  where  the  property  shall  be  wholly  destroyed  that  the 
amount  written  in  the  policy  shall  be  taken  conclusively  to 
be  the  true  value  •f  the  insured  property,  but  that  it  shall 
also  be  the  true  amount  of  the  loss  and  measure  of  dam- 
ages.    To  give  to  the  provision  of  the  policy  we  have  quoted 
the  force  and  effect  claimed  for  it  would  be  in  direct  conflict 
with  the  provision  of  our  statutes.    This  portion  of  the  policy 
was  invalid  and  could  not  be  enforced. 

The  judgment  of  the  district  court  is  affirmed. 

Ihsubanob—Demand  vor  Examinatioh  Waives  Proofs  of  Loss — Enos 
Wk  St.  Paul  sic.  iMa  Go. — A  demand  by  an  insurance  company  for  the  ez« 
•mination  of  the  insured  under  oath  according  to  the  provisions  of  iu  policy 
is  a  waiver  of  proofs  of  loss:  4  £L  Dak.  639;  46  Am.  St  Rep.  796i 

ImBITRAIIOI  —  OUBTIHO  CSOUBTS  OV  JURISDICTION  —  ArBITRATIOH    4S    TO 

Amounts. — If  a  policy  of  insurance  provides  that  every  matter  in  dispute 
between  the  parties  shaU  be  submitted  to  arbitration,  including  the  right 
to  recover  at  all,  such  condition  is  void  as  an  attempt  to  oust  the  courts  of 
their  jurisdiction;  but  a  stipulation  therein  that  amounts  or  values  shall  b« 
•ubmitted  to  arbitratioa  is  valid,  and  such  arbitration  may  be  made  a  con- 
dition precedent  to  the  right  to  recover:  Niagara  Fire  Ins.  Co,  r.  Bishop, 
164  HI.  9;  46  Am.  St.  Rep.  106,  and  note;  monographic  note  to  UUer  v. 
Traveler$*  Ins,  (7a»  8  Am.  St.  Rep^  922;  on  whether  parties  may  by  their 
■tipulations  inserted  in  a  contract  make  a  rule  of  evidence  by  which  the 
eoarts  must  be  bound  in  litigation  subsequently  arising  under  such  contract, 
showing  that  stipulations  in  a  contract  which  assume  to  divest  the  courts  of 
their  established  jurisdictions,  and,  as  conditions  precedent  to  an  appeal 
to  the  courts,  are  void.  If  a  policy  of  insurance  eontains  a  provision  to  pay 
the  less,  a  condition  that  if  any  difference  or  dispute  arises  touching  the  loss 
it  shall  be  referred  to  arbitration  will  not  prevent  an  action  on  the  policy 
before  the  referenoe.  Even  a  by-law  of  the  company  oontaining  such  a  con- 
dition is  no  answer  to  an  action  on  the  policy:  See  monographic  note  to 
Commei'eial  Union  Amuv,  Co.  v.  Hocking^  2  Am.  St  Rep.  666^  570^  on 
BMiitt  to  BBbmit  to  arbitration. 
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Insuranob— OoNOLvsivsNin  ov  Amount  Warmv  m  Policy. — 1(  after 
a  ttatato  making  the  amoant  written  in  a  policy  of  fire  intnranoe^  the  tnie 
yalae  of  the  property,  the  amount  of  the  loss,  and  the  meamre  of  damagee* 
in  oaae  of  total  destraotion,  takes  effect^  the  parties  stipulate  fcr  a  different 
measure  of  damages,  the  amount  written  in  the  polioy  must  oontrol  oa 
grounds  of  public  polioy,  and  oannot  be  changed  by  suoh  stipnUtioai  EetU^f 
w.  FmnUm  /«a  Oa.,  4S  Wis.  449;  28  Am.  Bep.  652. 


Halet  v.  Statb. 

[42  Nbbbiska,  5M.] 
ImnDUTATE  Comnnun — Original  Paokaqs.— If  bofctfM  of  iniozioatiBg 
liquor,  each  inclosed  in  a  sealed  paper  box,  aad  all  the  paper  boxeo 
packed  in  a  wooden  box,  are  shipped  from  one  state  to  another,  wbsve 
each  sealed  paper  box  is  sold  separately,  the  wooden  box,  and  not  each 
■ealed  paper  box,  is  the  **  original  package";  and  such  sale,  without  au- 
thority, is  in  Tiolation  of  the  state  law  regulating  the  license  and  aals  of 
malt^  spirituous,  and  vinous  liquors. 

W.  S.  Morlan^  for  the  appellant 

George  H.  HastingB,  attorney  general^  for  the  state. 

*^^  Harrison,  J.  Jaly  14,  1890,  an  information  was  filed 
in  the  district  court  of  Harlan  county,  in  one  count  of  which 
the  defendant  (plaintiff  in  error)  was  charged  with  the  an* 
lawful  sale  of  spirituous  liquor  to  one  Charles  Hecht  on  the 
fourth  day  of  July,  1890,  in  said  county.  From  the  record 
it  further  appears  that  on  the  thirteenth  day  of  October, 
1890,  the  plaintiff  in  error  appeared  in  court  accompanied  by 
his  attorney,  and  the  state  being  represented  by  its  attorneys, 
the  case  was  called  for  trial,  a  jury  was  waived,  and  the  case 
submitted  to  the  court  on  the  following  stipulated  statement 
of  facts: 

**  That  said  defendant,  A.  L.  Haley,  on  the  fourth  day  of 
July,  1890,  at  Republican  City,  in  Harlan  county,  Nebraska, 
did  then  and  there  sell  to  one  Charles  Hecht  one-half  pint  of 
spirituous  liquors,  to  wit,  one*half  pint  of  whisky,  without 
obtaining  a  license,  druggist's  permit,  or  other  authority 
therefor  under  the  laws  of  the  state  of  Nebraska. 

»»«  "  It  is  further  stipulated  that  the  liquor  was  sold  by 
the  said  A.  L.  Haley,  as  agent  for  S.  B.  Cheadle,  of  St.  Louis, 
Missouri,  he  having  been  appointed  such  agent  by  said  8.  R. 
Cheadle,  as  shown  by  Exhibit  A,  attached  as  a  part  of' this 
stipulation;  that  the  liquor  was  sold  in  a  half-pint  flask, 
lacked  in  a  paper  box  sealed  with  sealing  wax,  and  was  sold 
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without  said  paper  box  being  broken,  and  was  shipped  from 
St.  Louis  directly  to  Republican  City,  and  in  that  package 
was  sold  directly  to  said  Charles  Hecht,  and  that  a  number 
of  those  paper  packages  were  packed  in  a  wooden  box  and  so 
shipped  in  said  wooden  box,  and  that  this  said  package  was 
in  such  wooden  box,  and  said  wooden  box  was  opened  to  ob- 
tain said  paper  package  therefrom/' 

Exhibit  A  is  as  follows: 

"Know  all  men  by  these  presents,  that  I,  S.  B.  Cheadle,  of 
the  town  of  St.  Joseph,  in  the  state  of  Missouri,  do  hereby 
make,  constitute,  and  appoint  Anthony  L.  Haley,  of  the  vil- 
lage of  Republican  City,  in  the  state  of  Nebraska,  my  true, 
sufficient,  and  lawful  agent  for,  and  in  my  name,  place,  and 
stead,  to  sell  and  dispose  of  such  beer,  wine,  brandy,  whisky, 
and  other  goods  and  merchandise  as  I  may  see  fit  to  ship  to 
him  to  be  sold  in  said  village  of  Republican  City,  it  being  pro- 
vided and  distinctly  understood  that  all  goods  and  merchan- 
dise so  shipped  and  sold  by  said  Anthony  L.  Haley  shall  be 
sold  only  in  the  original  packages  in  which  the  same  are 
shipped,  and  that  the  said  Anthony  L.  Haley  shall  not,  di- 
rectly or  indirectly,  sell  or  otherwise  dispose  of  any  beer, 
wines,  brandy,  or  whisky  for  the  period  of  one  year  from 
this  date,  except  such  as  shall  be  shipped  to  him  at  said 
village  of  Republican  City  by  me,  and  shall  in  no  manner 
act  as  agent  for  any  other  person  or  persons,  or  engage  in  any 
other  business  than  as  agent  for  me  for  the  period  of  one 
year  from  this  date,  dated  this  3d  day  of  July,  1890. 

^'S.  B.  Chbadlb. 
" ,  Witness." 

MS  Prom  a  consideration  of  the  foregoing  statement  the 
court  adjudged  the  plaintiff  in  error  guilty  as  charged  in  the 
information,  and  sentenced  him  to  pay  a  fine  of  one  hundred 
dollars  and  costs  of  the  action.  Motion  for  a  new  trial  was 
filed  on  behalf  of  plaintiff  in  error,  which  was  overruled, 
and  he  has  duly  prosecuted  a  petition  in  error  to  this  court. 
As  will  be  gathered  from  the  foregoing  stipulated  statement 
•f  facts,  it  is  admitted  that  the  sale  of  the  liquor  occurxedf 
and  that  the  plaintiff  in  error  had  no  license  or  permit  from 
the  proper  authorities  to  make  such  sale.  The  only  question 
raised  and  argued  by  counsel  for  plaintiff  in  error  is  that  the 
sale  of  the  half  pint  flask,  inclosed  in  its  paper  box,  and 
the  box  sealed  witii  wax,  was  a  sale  by  him,  as  agent,  in  the 
original  package  in  which  it  had  been  shipped  to  him  by  his 
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principal  from  St.  Loais,  Missouri,  to  Repablican  Citj,  in 
this  state,  and  was  a  sale  which  was  legal  and  allowable 
nnder  the  law  regulating  commerce  between  the  states.  The 
bottle  of  liquor  sold  was,  it  appears,  packed  with  other  bottles 
of  liquor,  similarly  inclosed  in  sealed  paper  boxes,  in  a 
wooden  box  at  St.  liouis,  the  place  of  shipment,  and  in  the 
wooden  box  shipped  to  and  received  by  plaintiff  in  error  at 
Republican  City,  the  wooden  box  being  opened,  and  the  paper 
box  containing  the  half  pint  of  whisky  taken  therefrom  and 
sold.  The  case  turns  entirely  upon  the  determination  of 
which  was  the  '*  original  package,"  the  wooden  box  in  which 
the  several  boxes  were  packed  for  shipment,  or  the  sealed 
paper  box  in  which  the  half  pint  flask  of  whisky  was  inclosed^ 
In  the  year  1890  the  supreme  court  of  the  United  States 
rendered  a  decision  in  the  case  of  Leisy  ▼•  Hardin^  135  U.  & 
100,  popularly  referred  to  as  the  "  Original  Package  Deci« 
sion,"  in  and  by  which  the  doctrine  was  promulgated  and 
established  that  intoxicating  liquors  could  be  imported  or 
shipped  into  any  state  from  any  other  state,  and  the  importer 
or  shipper  could,  by  himself  or  agent,  so  long  as  the  liquors 
were  in  the  unbroken  original  package  in  which  they  were 
shipped,  **®  sell  them,  regardless  of  the  provisions  of  the  law 
of  the  state  into  which  the  liquors  were  shipped.  The  case 
of  Leisy  v.  Hardin^  135  U.  S.  100,  was  by  a  divided  courts 
there  being  a  dissenting  opinion  written  by  Mr.  Justice  Gray 
and  concurred  in  by  Mr.  Justice  Harlan  and  Mr.  Justice 
Brewer.  The  decision  of  Leisy  ▼•  Hardin^  135  U.  S.  100, 
overruled  and  set  aside  what  had  been  considered  as  the 
settled  doctrine  or  rule  upon  the  subject  involved  during  a 
number  of  years  prior  to  its  announcement.  The  doctrine  of 
the  case  was  accepted  by  the  state  courts  as  authoritative, 
and  followed,  and  was  very  quickly  adopted,  and  advantage 
taken  of  the  privilege  it  accorded,  by  parties  manufacturers 
or  sellers  of  liquors;  and  what,  in  popular  parlance,  were 
known  as  *' original  package  houses"  sprung  into  existence 
in  many  states  where  prohibitory  laws  or  stringent  license 
provisions  had  been  enacted  and  were  in  force.  There  very 
soon  followed  an  act  of  Congress  called  the  *'  Wilson  Law** 
(see  act  of  Congress  August  8,  1890,  Pub.  Laws,  5l8t  Cong., 
First  Sess.,  c.  728),  which  destroyed  the  force  and  efifect  of 
the  decision  in  the  case  of  Leiay  v.  Hardin^  135  U.  S.  100. 
The  act  referred  to  was  approved  about  three  months  after 
the  announcement  of  the  supreme  court's  decision.    In  the 
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mean  time  quite  a  number  of  cases  had  arisen  in  the  courts 
«f  the  states  where  the  business  of  selling  in  original  pnck- 
agee  had  been  established,  and  the  controversies  in  them 
had  been,  by  habeas  corpus  or  other  proceedings,  in  many 
instances,  transferred  to  the  federal  courts,  and  one  of  the 
questions,  very  often  a  disputed  one,  and  adjudicated  in  these 
cases,  was  the  one  by  which  a  definition  of  what  was  an 
original  package  was  sought  and  necessary  to  a  decision  of 
the  particular  case.  In  discussing  what  is  meant  by  an 
original  package,  in  the  case  of  Commonwealth  v.  SchoHen- 
berger,  156  Pa.  St.  201,  36  Am.  St  Rep.  32,  the  following 
language  is  used: 

**  We  have  examined  the  decisions  of  the  supreme  court  of 
the  United  States  for  a  definition  of  the  term  ^  original  pack- 
age.' It  ^^^  does  not  seem,  however,  to  have  received,  and 
perhaps  at  this  time  is  not  capable  of,  a  precise  definition 
that  may  be  applied  to  it  in  all  cases.  The  idea  for  which  it 
stands  is,  however,  not  difficult  of  apprehension  or  statement. 
The  methods  adopted  by  manufacturers  and  importers  for 
packing  and  preparing  goods  for  transportation  by  sea  or 
land  difier  with  the  differences  in  the  character,  bulk,  and 
material  of  the  merchandise  itself.  The  general  purpose  is 
to  adopt  that  form  and  size  of  package  best  adapted  to  the 
safe  and  convenient  transportation  and  delivery  of  the  par- 
ticular class  of  goods  to  be  moved,  because  the  convenience 
of  the  trade  will  be  best  subserved  thereby,  ^uch  packages, 
put  up  with  a  view  to  the  convenience  and  security  of  trans- 
portation and  handling,  in  the  regular  course  of  trade,  are 
the  original  packages  of  commerce.  If  we  look  at  the  mean- 
ing of  the  word  'employed,'  we  are  brought  to  the  same  con- 
clusion. 'Original'  means  pertaining  to  the  beginning  or 
origin;  the  first  or  primitive  form  of  a  thing.  •  Package' 
means  a  bundle  or  parcel  made  up  of  several  smaller  par- 
cels, combined  or  bound  together  in  one  bale,  box,  crate,  or 
other  form  of  package.  An  'original  package'  is  such  form 
or  size  of  package  as  is  used  by  producers  or  shippers  for  the 
purpose  of  securing  both  convenience  in  handling  and  secu- 
rity in  transportation  of  merchandise  between  dealers  in  the 
ordinary  oourse  of  actual  commerce.  Such  packages  are 
not  always  made  up  by  putting  smaller  packages  or  bundles 
together,  but  may  include  any  form  of  receptacle  that  shall 
hold  a  fixed  quantity;  as  a  barrel  of  sugar  or  salt,  a  bag  of 
coffee,  a  chest  of  tea,  and  the  like.    The  package  must  not 
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be  diyided  or  its  unity  destroyed.  When  it  is  received  an- 
broken  from  the  importer  through  the  custom-house,  or  from 
the  manufacturer  by  the  ordinary  channels  of  transportation, 
it  is  within  the  protection  of  the  interstate  commerce  doc- 
trine, and  the  state  may  not  subject  it  to  vexatious  delays^ 
appraisement,  taxation,  or  trade  restriction.  But  it  has  never 
been  held  that  the  importer  ^'  might  subdivide  his  package, 
and  dispose  of  its  several  parts  in  detail.  On  the  contrary, 
in  many  cases  the  United  States  courts  have  held  that,  upon 
such  subdivision  or  breaking  of  bulk,  the  original  package 
ceased  to  be  such,  and  the  goods  became  mixed  with,  and 
indistinguishable  from,  the  merchandise  already  within  the 
state,  and  therefore  subject  to  state  laws.  This  assigns  to 
each  jurisdiction  its  proper  powers.  The  general  government 
protects  the  citizens  of  the  several  states  in  the  movement  of 
their  commodities  across  state  lines  for  the  purpose  of  com- 
merce. The  state  regulates  the  retail  trade  conducted  within 
its  own  borders,  and  forbids  the  sale  of  such  articles  to  its 
citizens  as  it  finds  to  be  injurious  to  them.'' 

In  the  case  of  Keith  y.  State  and  Rion  v.  State^  91  Ala.  2^ 
decided  by  the  supreme  court  of  Alabama,  it  was  held: 
'*  Where  several  bottles  of  liquor,  each  bottle  separatelj 
wrapped  in  paper  labeled  'original  package,'  and  marked 
with  the  name  of  the  importer,  are  placed  in  an  open  box^ 
and  shipped  therein  into  the  state,  the  box  is  the  original 
package."  In  Rion's  case  it  appeared  that  the  bottles  were 
each  wrapped  in  paper  marked  ^*  original  package,"  and 
placed  in  an  open  box,  with  hay  between  them,  the  box 
marked  with  the  number  of  bottles  it  contained,  and  their 
sizes,  and,  thus  packed,  they  were  shipped*  In  determining 
which  was  the  original  package,  the  court  says  in  the  text 
of  the  opinion:  "  Merely  labeling  each  bottle  '  original  pack- 
age' did  not  make  it  one,  if  it  was  not  really  an  original 
package.  The  term  *to  pack,' in  its  ordinary  signification^ 
especially  when  used  in  reference  to  carriage,  means  to  place 
together  and  prepare  for  transportation,  as  to  make  up  a 
bundle  or  bale,  and  package  is  a  bundle  or  bale  made  up  for 
transportation.  It  may  consist  of  a  single  article;  but  when 
separate  articles  are  placed  together  and  prepared  for  trans* 
portation  in  a  bundle,  or  bale,  or  box,  or  other  receptacle^ 
they  do  not  form  as  many  separate  and  distinct  packages  as 
there  are  articles,  though  they  may  be  wrapped  *••  separately. 
The  case  or  box  or  bale  in  which  separate  articles  are  placed 
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together  for  transportation  constitutes  the  'original  package^ 
in  the  commercial  sense." 

In  the  case  of  In  re  Harmon^  43  Fed.  Rep.  372,  a  case  in 
which  Harmon,  as  agent  for  one  Jordan,  a  citizen  of  Tennes*^ 
see,  in  Mississippi,  received  from  his  principal  by  expres» 
boxes  in  which  were  packed  bottles  or  flasks  of  whisky^ 
some  holding  a  pint  and  others  a  quart  each.  The  bottles 
were  each  inclosed  in  a  paper  wrapper  or  box,  and  the  wrap* 
per  sealed  with  mucilage  or  sealing  wax,  and  were  placed  in 
pine  boxes  which  were  without  covers,  being  furnished  by 
the  express  company  and  to  be  returned  to  them  when 
empty.  The  bottles  of  liquor  were  kept  in  the  pine  boxes 
until  a  customer  was  obtained,  when  his  purchase  of  one  or 
more  bottles  was  removed  therefrom  and  delivered.  Har* 
mon  was  informed  against,  arrested  under  the  state  law  for 
making  such  sales  of  liquor,  convicted,  and  sentenced  to  pay 
m  fine  and  to  imprisonment  in  the  county  jail,  and  upon  be* 
ing  BO  imprisoned,  appealed  to  the  federal  court  for  a  writ  of 
habeas  corpus,  and  the  court  states  its  conclusion  as  to  what 
constituted  the  original  package,  the  pine  box  or  the  bottles 
in  the  following  language:  '*  Where  bottles  of  whisky,  each 
sealed  up  in  a  paper  wrapper  and  closely  packed  together  in 
uncovered  wooden  boxes  furnished  by  an  express  company 
and  marked  'to  be  returned,'  are  shipped  from  one  state  to 
another,  the  boxes,  and  not  the  bottles,  constitute  the  ^  orig* 
inal  packages'  within  the  meaning  of  the  decisions  of  the 
supreme  court  upon  the  interstate  commerce  provision  of  the 
national  constitution."  To  the  same  effect  are  Harrison  v. 
Slate  (Ala.,  Nov.  1890),  10  South.  Rep.  30;  StaU  v.  Chapman,  1 
8.  Dak.  414;  Oommonwealth  v.  Swihart,  138  Pa.  St.  629;  Smith 
▼.  Slate,  54  Ark.  248.  To  the  contrary  are  the  Iowa  cases  of 
State  ▼.  Coonan,  82  Iowa,  400,  and  State  v.  Miller,  86  Iowa, 
638,  in  which  the  doctrine  announced  in  State  v.  **^  Coonan^ 
82  Iowa,  400,  was  followed.  The  rule  stated  in  these  cases  de- 
cided by  the  Iowa  court,  and  the  reasoning  employed  in 
them  upon  which  the  court  bases  its  decisions,  are  not  so 
satisfactory  or  conclusive  as  to  induce  us  to  follow  them. 

We  think  the  cases  herein  quoted  and  cited  from  the  fed* 
eral  and  state  courts,  which  hold  that  the  box  or  package  in 
which  the  importer  of  the  liquors  ships  them,  be  it  large  or 
small,  containing  only  one  bottle  or  more  than  one,  is  the 
**  original  package,"  that  the  shipper,  by  his  act  in  making 
up  the  package  for  shipmeut|  determined  what  it  should  be. 
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ttate  the  correct  rule.  If  he  desired  it  to  consist  of  only  one 
bottle,  he  could  so  have  constituted  it  by  shipping  in  the 
case  at  bar  one  of  the  flasks  covered  as  it  was  alone;  if  he 
placed  a  number  of  them  in  a  pine  box,  because  of  his  act, 
the  package  which  was  to  be  transported,  when  received  by 
his  agent,  could  be  sold  in  its  condition  when  shipped,  but 
if  opened,  then  its  several  parts,  if  removed  from  the  box  or 
case,  could  no  longer  be  considered  or  sold  each  as  an  orig* 
inal  package. 

It  follows  that  the  decision  of  the  district  court  was  right, 
and  its  judgment  is  affirmed. 

"OaioiNAL  PACKAOK.*''The  case  or  box  or  liale  in  which  leparate  uti- 
oles  &re  placed  together  for  transportation  oonstitntes  the  "original  pack- 
age "  in  the  commeroial  sense.  No  single  article  therein,  though  separately 
wrapped,  is  an  oiiginal  package:  SUUe  v.  Parsons,  124  Mo.  436;  46  Am.  St. 
Rap.  457,  and  note;  and  this  applies  to  bottles  of  intoxicating  liquor  taken 
out  of  the  boxes  in  which  they  were  shipped  before  being  exposed  for  sale: 
See  monographio  note  to  People  v.  Wemple,  27  Am.  St.  Rep.  654^  on  the 
eonstitntionality  of  ttate  regulations  of  interstate  oommeroe. 
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[42  NSBBISKA,  684.] 
HUIBAHD  AND  WnS  AS  WiTNESaBS  AGAINST  BaOH  OtH«H— SfJUIFIU  PuU 

lOHMANCB. — Under  a  statute  prohibiting  a  husband  and  wife  from  tes- 
tifying against  each  other,  except  in  certain  criminal  proceedings, 
neither  can  testify  against  the  other  in  a  suit  by  him  against  her  to 
compel  the  specific  performance  of  her  contract  to  oonvey  to  him  cer- 
tain real  estate. 

Statutes — Repeal — Marribd  Women  as  WrrNESSBS.— A  statnte  disa- 
bling a  married  woman  from  testifying  is  not  repealed  by  the  enactment 
of  a  statute  entitled  "Married  Women,**  but  containing  no  referenoe 
to  the  right  of  a  married  woman  to  testify. 

Spboifio  Performangk — Hdsband  and  Wife — Wife's  Oontraof. — In  a 
snit  by  a  husband  to  compel  the  specific  performance  of  his  wife's  con- 
tract to  convey  to  him  certain  real  estate,  specific  performance  should 
not  be  decreed  when  her  defense  is  that  the  contract  was  procured  by 
fraud  and  duress  and  undue  influence  exercised  over  her  by  her  hn»- 
band,  and  the  evidence  establishes  that  the  contract  was  executed  be- 
cause of  a  species  of  matrimonial  coercion  and  nndue  influence,  though 
it  fails  to  establish  fraud  or  duress. 

Spbcifio  Performance— Husband  and  Wife  —  CSonsidkbation. — A  hus- 
band cannot  compel  the  specific  performance  of  his  wife's  contract  to 
convey  to  him  certain  real  estate  if  no  consideration  for  snoh  contract 
is  made  to  appear. 

StsciFic  Performance  — Husband  and  Wife— Wife's  Contract— Bum- 
DBN  OF  Paooi. — If  a  husband  elaims^  in  nn  action  by  him  to  compel 
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■pecific  performance  of  his  wife's  contract  to  oonrey  to  him  certain  real 
estate,  that  the  consideration  for  the  contract  was  her  love  and  affec- 
tion for  him,  or  that  she  intended  because  he  was  her  husband  to 
make  a  gift  of  the  land  to  him,  the  burden  is  npon  him  to  prove  that 
•he  made  the  contract  freely  and  voluntarily,  with  full  knowledge  of 
all  the  facts  surrounding  it,  without  any  fraud  being  practiced  upon 
her,'  and  that  she  was  not  induced  to  make  it  by  his  coercion  or  undue 
influence. 

Oeorge  B.  France  and  N.  V.  Harlan,  for  the  appellant 

John  H,  Ames  and  Sedgwick  &  Power^  for  the  appellee. 

••*  Rag  AN,  C.  Robert  Blair  died  in  the  state  of  New 
Jersey  about  the  year  1887,  owning  the  legal  title  to  the  soath 
half  of  the  southeast  quarter  of  section  81,  in  township  11 
north,and  range  2  west  of  the  sixth  parallel  meridian,  and 
lot  11,  in  block  58,  in  the  city  of  York,  in  York  county,  Ne- 
braska. Mr.  Blair  left  a  will,  in  and  by  which  he  devised  an 
undivided  one-half  of  this  real  estate  to  his  daughter,  Mrs. 
Rachel  B.  Greene,  then  and  now  the  wife  of  Charles  Greene, 
and  an  undivided  one-half  of  said  real  estate  to  his  two 
daughters,  Mesdames  Armstrong  and  Adams.  Charles  Greene 
and  Rachael  Greene,  his  wife,  at  this  time  resided  in  the  city 
of  York,  Nebraska.  About  the  month  of  May,  1888,  Mrs. 
Greene  instituted  in  the  courts  of  New  Jersey  proceedings 
for  contesting  the  will  made  by  her  father.  The  grounds  of 
this  contest  were  that  she  was  the  owner  of  said  real  estate; 
that  her  father  had  loaned  her  the  money  with  which  to  pur- 
chase it,  and  that  he  held  the  title  thereto  in  trust  for  her, 
the  agreement  being  that  the  money  which  he  had  loaned 
her  and  which  paid  for  the  real  estate  was  to  be  charged  to 
her  as  an  advancement  made  to  her  by  her  father  *'*  out  of 
her  share  of  his  estate.  About  the  same  time  her  husband, 
Charles  Greene,  brought  suit  in  the  district  court  of  York 
county  against  the  executors  of  Robert  Blair,  his  daughters, 
the  Mesdames  Armstrong  and  Adams,  and  his  wife,  Mrs. 
Rachel  B.  Greene.  In  this  suit  Charles  Greene  alleged  that 
he  was  the  owner  of  the  above-described  real  estate,  and  that 
Robert  Blair,  during  his  lifetime,  held  the  title  thereto  in  trust 
for  him,  the  said  Charles  Greene,  and  that  Robert  Blair  bad 
loaned  him,  Greene,  the  money  with  which  to  purchase  this 
real  estate,  and  that  he  held  the  title  in  bis,  Blair's,  name, 
as  security  for  the  money  so  advanced.  On  the  twenty- 
fourth  day  of  July,  1888,  a  compromise  and  settlement  of 
the  will  contest  was  had,  and  by  the  terms  of  this  settlement 
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Mesdames  Armstrong  and  Adams  and  their  husbands  quit- 
claimed to  Mrs.  Greene  all  the  interest  in  the  above*d escribed 
real  estate  which  had  been  devised  to  them  by  the  will  of 
their  father,  Robert  Blair,  and  the  said  will  was  then  ad- 
mitted to  probate.  Charles  Greene  was  present  at  this  settle- 
ment and  consented  thereto,  and  one  condition  of  the  settle- 
ment made  was  that  Charles  Greene  should  dismiss  the  suit 
he  had  then  pending  claiming  title  to  this  property  in  York 
county,  Nebraska,  and  relinquish  all  his  claim  of  title  to  said 
property  to  his  wife,  Mrs.  Rachel  B.  Greene.  Charles  Greene 
agreed  to  this  settlement,  and  on  the  twenty-seventh  day  of 
July,  1888,  he  evidenced  his  agreement  by  a  writing,  duly 
signed,  witnessed,  and  acknowledged  by  him,  but  dated  the 
24th  of  July,  1888,  and  in  this  writing  he  agreed  to  dismiss 
Ttrithout  delay  the  suit  he  had  pending  in  York  county,  and 
relinquish  all  his  claim  of  title  to  the  real  estate  in  favor  of 
his  wife.  On  the  same  day  that  he  executed  this  writing,  to 
wit,  July  27,  1888,  he  and  his  wife,  Rachel  B.  Greene,  en- 
tered into  another  contract  in  writing,  duly  signed,  witnessed, 
and  acknowledged  by  both  of  them,  in  and  by  which  contract 
Mrs.  Greene  agreed  to  convey  to  her  husband  the  real  estate 
above  described,  the  consideration  being  that  Charles  Greene 
would  dismiss  the  •''^  suit  brought  by  him  and  then  pend- 
ing in  York  county,  Nebraska,  against  his  said  wife  and  the 
heirs  and  executors  of  Robert  Blair,  deceased.  Mrs.  Greene 
having  refused  to  comply  with  this  contract  and  convey  the 
lands  to  her  husband,  he  brought  this  suit  for  the  specific 
performance  of  the  agreement.  The  answer  of  Mrs.  Greene 
to  the  suit,  so  far  as  material  here,  set  out  two  defenses:  (a) 
That  said  agreement  was  procured  from  her  by  fraud,  duress, 
and  by  an  undue  influence  exercised  over  her  by  her  husband; 
(6)  That  Charles  Greene  was  estopped  from  enforcing  this 
contract  by  reason  of  his  agreement  made  on  the  twenty- 
fourth  day  of  July,  1888,  and  evidenced  by  him  in  writing  on 
the  twenty-seventh  day  of  July,  in  settlement  of  the  proceed- 
ings contesting  the  will  of  the  said  Robert  Blair,  deceased. 
The  district  court  found  and  decreed  the  issues  in  favor  of 
Mrs.  Greene,  and  from  this  decree  Mr.  Greene  appeals. 

1.  The  first  argument  relied  upon  here  for  a  reversal  of 
this  decree  is  the  refusal  of  the  district  court  to  permit 
Charles  Greene  to  testify  on  the  trial  of  the  case.  Section 
881  of  the  Code  of  Civil  Procedure  provides:  *'The  husband 
oaoi  in  no  casei  be  a  witness  against  the  wife,  nor  the  wife 
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against  the  husband,  except  in  a  criminal  proceeding  for  a 
crime  committed  by  the  one  against  the  other,  but  they  may 
in  all  criminal  prosecutions  be  witnesses  for  each  other." 
This  provision  of  our  code  was  under  consideration  by  this 
court  (Ryan,  C,  writing  the  opinion)  in  Niland  v.  Kalish^  87 
Neb.  47.  The  action  was  brought  by  the  creditors  of  Solo- 
mon Kalish  to  set  aside  certain  conveyances  made  to  his  wife, 
Adalia  Kalish.  On  the  trial  the  creditors  sought  to  have  the 
husband  testify  in  the  case,  and  also  sought  to  have  the  wife 
testify  in  the  case.  The  district  court,  however,  excluded  the 
testimony,  and  the  creditors  appealed,  and  this  court  held 
that  neither  the  husband  nor  the  wife  could  testify  in  the  casci 
as,  from  the  nature  of  the  action,  the  testimony  of  the  hus- 
band would  be  against  the  interests  of  his  wife  and  the  testi- 
mony of  the  wife  be  ^'^  against  that  of  her  husband,  and 
the  judgment  of  the  district  court  was  affirmed.  But  it  is 
argued  that  as  by  chapter  53  of  the  Compiled  Statutes  of 
18^3,  entitled  ''Married  Women,"  a  married  woman  may 
bargain,  sell,  and  convey  her  real  estate  and  enter  into  con- 
tract with  reference  to  the  same  with  like  effect  as  a  married 
man  may  in  relation  to  his  real  estate,  and  that  a  woman  while 
married  may  sue  and  be  sued  in  the  same  manner  as  if  she 
were  unmarried,  that  therefore  said  chapter  53  repealed  said 
section  331  of  the  Civil  Code,  and  thereby  removed  the  com- 
mon-law disabilities  of  a  married  woman  as  to  testifying. 
This  precise  question  was  before  this  court  in  Skinner  v. 
Skinner,  38  Neb.  756,  and  it  was  there  held:  ''  But  this  act 
(chapter  entitled  '  Married  Women']  has  no  reference  to  the 
right  of  married  women  to  testify.  It  does  not  define,  nor 
attempt  to  define,  what  shall  be  evidence  nor  who  shall  be 
competent  witnesses  in  any  case.  It  does  not  deal  with  the 
aubject  of  either  witnesses  or  evidence.  At  common  law  the 
contracts  of  a  married  woman  were  void,  and  the  object,  and 
the  only  object,  of  this  statute  [said  chapter  53]  was  to  re- 
move her  disability  to  contract  and  to  permit  her  to  contract 
with  reference  to  her  separate  property,  trade,  or  business: 
Godfrey  v.  Megahan^  88  Neb.  748,  and  cases  there  cited; 
Niland  v.  Kalish,  37  Neb.  47.  In  Lawson  v.  Qib$on,  18  Neb. 
137,  the  rule  as  to  the  repeal  of  statutes  by  implication  is 
thus  stated:  'A  statute  will  not  be  considered  repealed  by 
implication  unless  the  repugnancy  between  the  new  provision 
and  the  former  statute  is  plain  and  unavoidable.'  Now,  there 
is  no  repugnancy  whatever  between  section  831  of  the  Code 
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of  Civil  Procedure,  defining  the  cases  and  circumstances  in 
which  a  husband  or  wife  becomes  a  competent  witness  against 
the  other,  and  the  so-called  *  Married  Woman's  Act,'  remoY* 
ing  the  common-law  disabilities  of  a  married  woman  to  make 
contracts  and  sue  and  be  sued.  At  common  law  neither  hus- 
band nor  wife  could  testify  one  against  the  other  in  any  case. 
The  ^*  rule  still  remains,  except  in  so  far  as  it  has  been 
changed  by  our  statutes."  The  district  court  then  did  not 
err  in  refusing  to  permit  Mr.  Greene  to  testify  in  this  case. 

2.  A  second  argument  relied  upon  for  a  reversal  of  thia 
decree  is  that  it  is  not  sustained  by  suflScient  competent  eTi« 
dence.  The  evidence  does  not  establish  that  the  contract 
made  the  basis  of  this  suit  was  obtained  from  Mrs.  Greene 
by  fraud.  She  was  not  misled  by  any  false  representations 
of  her  husband  as  to  the  actual  facts  in  the  case,  as  she  knew 
at  the  time  she  made  the  contract  that  her  husband  had  m 
suit  pending  in  York  county  against  her  and  the  executors 
and  heirs  of  Robert  Blair,  deceased,  in  which  suit  he  claimed 
to  be  the  owner  of  the  property  in  controversy;  nor  does  the 
evidence  establish  that  Mrs.  Greene  was  induced  to  make 
the  contract  sued  upon  because  of  fear  of  violence  or  injury 
to  her  person  at  the  hands  of  her  husband;  but  it  does 
establish  that  Mr.  Greene  did  obtain  this  contract  from  his 
wife  by  a  species  of  matrimonial  coercion,  or  the  exercise  of 
an  undue  influence  over  her,  resulting  from  their  marriage 
relations,  and  this  is  sufficient  to  release  the  wife  from  the 
performance  of  the  contract:  Witbeek  y.  Wiibeck^  25  Mich. 
439;  Jemie  ▼.  Marble^  37  Mich.  322.  The  decree  appealed 
from  is  right  for  another  reason.  Mr.  Greene  agreed  with 
the  executors  and  heirs  of  Robert  Blair — his  wife  included 
among  such  heirs — ^to  dismiss  the  suit  he  had  brought  in 
York  county  claiming  this  property,  and  to  relinquish  his 
rights  and  claims  to  said  property  to  his  wife,  if  they,  the 
other  heirs  of  Robert  Blair,  would  convey  their  interest  to 
his,  Mr.  Greene's,  wife.  Mrs.  Greene  thus  became  vested 
with  the  entire  property  instead  of  one-half  of  it,  as  provided 
by  the  terms  of  her  father's  will,  and  the  contest  over  the 
will  was  thus  settled  and  oomproinised,  and  Mr.  Greene 
solemnly  agreed,  and  evidenced  the  agreement  in  writing,  to 
dismiss  the  York  county  suit  and  relinquish  in  favor  of  his 
wife  all  his  claims  to  said  property.  It  is  clear  that  *^^  if 
Mr.  Greene  had  not  dismissed  his  suit  his  agreement  made 
In  New  Jersey  in  oompromise  of  the  will  contest  could  have 
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been  successfully  pleaded  against  him  in  bar  of  his  further 
prosecution  of  the  action.  The  compromise  of  the  will  con- 
test was  a  sufficient  consideration  to  support  Mr.  Greene's 
agreement  to  dismiss  his  York  county  suit  and  relinquish  in 
favor  of  his  wife  all  claims  he  had  against  the  real  estate 
involved  therein.  So  far  as  the  record  discloseB,  this  agree- 
ment was  made  by  Mr.  Greene  freely  and  voluntarily,  with- 
out any  fraud  practiced  upon  him  and  with  a  full  knowledge 
of  all  the  facts  in  the  case,  and  was,  therefore,  as  binding  on 
Mr.  Greene  as  were  the  agreements  of  the  executors  and  heirs 
of  Robert  Blair,  deceased,  binding  on  them:  Prichard  v. 
SJiarp,  51  Mich.  432;  Husband  v.  Epling,  81  111.  172;  26  Am. 
Rep.  273.  The  contract,  then,  sued  on  here  has  for  its  sup- 
port  no  consideration  whatever.  True,  it  recites  the  pend- 
ency of  the  suit  brought  by  Greene  in  York  county,  and 
that  he  will  dismiss  such  suit  in  consideration  that  his  wife 
would  convey  him  the  property  described  therein;  but  equity 
regards  that  done  which  a  party  is  bound  to  do,  and  hence, 
as  matter  of  law,  the  York  county  suit  was  dismissed  at  the 
very  time  Mr.  Greene  obtained  the  contract  made  the  basis 
of  this  suit  Mr.  Greene's  action,  then,  is  a  suit  against  his 
wife  for  a  specific  performance  of  her  contract  to  convey  to 
him  certain  lands.  The  contract  is  not  void  because  between 
husband  and  wife,  as  a  married  woman  in  this  state  may 
make  valid  contracts  with  her  husband  in  reference  to,  or 
upon  the  faith  and  credit  of,  her  separate  estate:  May  v.  Jfay, 
9  Neb.  16;  31  Am.  Rep.  399;  Skinrur  v.  Skinner,  38  Neb. 
756.  But  to  enable  Mr.  Greene  to  enforce  the  contract  in 
suit  the  burden  was  upon  him  to  show  that  the  contract  had 
for  its  support  some  consideration.  As  already  stated,  the 
evidence  discloses  that  there  was  no  consideration.  If  the 
claim  of  Mr.  Greene  was  that  because  of  her  love  and  affec- 
tion for  him,  or  because  of  the  fact  that  he  was  her  husband, 
his  ^^^  wife,  by  the  contract,  intended  to  make  him  a  gift  of 
this  land,  then  the  burden  was  upon  Mr.  Greene  to  show  that 
his  wife  made  such  contract  freely  and  voluntarily,  with  a 
full  knowledge  of  all  the  facts  in  reference  thereto,  without 
any  fraud  practiced  upon  her,  and  that  she  did  not  make 
such  contract  by  reason  of  the  coercion  or  undue  influence 
of  her  husband:  Boyd  v.  De  La  Montagnie,  IZ  N.  Y.  498; 
29  Am.  Rep.  197.  The  evidence  does  not  show  these  facts, 
and  the  decree  of  the  district  court  was,  therefore,  right  and 
ia  affirmed. 
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HnsBAiTD  AUD  WiTi— WiTNKSSES.— If  A  hiubaad  and  hm  wife  »re  both 
interested  in  the  result  of  a  salt,  neither  is  competent  as  a  witness:  De  Fcur^ 
ge$  ¥.  Roland,  87  Va.  404;  24  Am.  St.  Rep.  659;  and  a  statute  removing  the 
disability  of  witnesses  on  the  ground  of  interest  does  not  render  the  husband 
and  wife  competent  witnesses,  the  one  for  or  against  the  other,  even  a«  to 
maltan  not  oonfldential:  Note  to  Johmom  t.  Boiee^  8  Am.  St.  Rep.  632L 
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[42  Nebkhka,  772.] 

braADinoN— Habias  Corpus— Rkvikw  of  EriDnroi.— U  a  reqniaitioii 
for  the  return  of  a  fugitive  from  jnstice  is  accompaoied  by  a  copy  of  the 
information  and  of  the  evidence  taken  before  the  committing  magistrate, 
and  the  prisoner,  after  arrest,  is  denied  a  discharge  on  habeas  corpus  in 
the  surrendering  state,  such  evidence,  on  a  review  of  the  judgment  on 
habeas  corpus  by  petition  in  error,  caunot  be  examined  to  see  whether 
it  sustains  a  charge  of  crime  or  a  finding  by  the  magistrate  that  there 
was  probable  cause  for  committing  the  prisoner. 

BZTRADITION—H ABBAS  CORrVS — EviDBNCB  THAT  ACT  CHARQBD  IS  A  CbIME. 

A  copy  of  an  indictment  accompanying  a  requisition  for  the  extradition 
of  a  fugitive  from  justice  is  prima  facie  evidence  that  the  act  charged 
therein  is  a  crime  against  the  laws  of  the  demanding  state;  and  a  copy 
of  an  information,  after  a  preliminary  examination  and  a  holding  to 
answer,  is  entitled  to  the  same  weight  as  evidence,  and  will,  on  habeas 
eorpus  proceedings,  be  so  considered. 

iyAn«A«  Corpus— JUDOMBNT  on.  How  Rbvibwbd. — Under  the  laws  of  Ne- 
braska a  habeas  corpus  case  is  in  the  nature  of  a  civil  proceeding,  and 
is  reviewable  by  petition  in  error  as  in  other  cases.  Hence,  there  most 
be  a  motion  for  a  new  trial,  embodying  the  errors  of  which  complaint 
is  made,  and  a  ruling  of  the  trial  court  obtained  thereon;  but,  as  the 
right  to  personal  liberty  ia  involved,  the  rule  requiring  such  a  motion 
will  not  always  be  enforced  if  a  reasonable  excuse  is  given  for  not  mak- 
ing the  motion. 

ELlbbas  Corpus — Sbotion  ov  Oodb  Construbd. — ^A  code  section  stoting 
that,  **  until  the  legislature  shall  otherwise  provide,  this  code  shall  not 
affect  proceedings  on  habeas  corpus,"  eto,  applies  only  to  the  applica- 
tion for  the  writ  and  its  hearing,  and  not  to  the  manner  ol  nviewing 
the  judgment  thereon  or  its  removal  for  such  purpose^ 

Pound  &  Burr^  for  the  appellant. 

Steams  &  Strode,  for  the  appellee. 

^''^  Harrison,  J.  On  October  20,  1894,  H.  H.  Markham, 
governor  of  the  state  of  California,  issued  a  requisition, 
directed  to  the  governor  of  this  state,  in  which  it  was  stated, 
in  substance,  that  the  plaintiff  in  error  stands  oharged  with 
the  crime  of  embezzlement  committed  in  the  county  of  Los 
Angeles,  state  of  California,  and  has  fled  from  justioo  and 
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taken  refuge  in  the  state  of  Nebraska,  and  requested  and 
demanded  that  he  be  apprehended  and  delivered  to  a  party 
named,  to  be  conveyed  to  the  state  of  California  to  be  dealt 
with  according  to  law.  With  the  requisition  were  an  affidavit, 
a  copy  of  a  complaint,  or  information,  filed  in  the  superior 
court  of  the  county  of  Los  Angeles,  purporting  to  charge 
plaintiff  in  error  with  the  crime  of  embezzlement,  and  copies 
of  other  papers,  from  which  it  appears  that  he  had  been 
arrested  in  the  state  of  California  and  taken  before  a  magis- 
trate and  given  a  preliminary  examination,  and  in  due  course 
of  the  proceedings  the  information  filed  in  the  superior  court, 
to  which,  upon  arraignment,  he  had  entered  a  plea  of  not 
guilty,  and  pending  trial  beena  dmitted  to  bail.  His  excel- 
leiicy,  (Governor  Crounse,  issued  his  warrant  for  the  appre- 
hension of  plaintiff  in  error,  who  was  arrested,  after  which  he 
filed  a  petition  in  the  district  court  of  Lancaster  county  and 
sued  out  a  writ  of  habeas  corpus,  under  which  he  was  pro- 
duced before  the  court,  or  one  of  the  judges  thereof,  and  a 
hearing  had,  which  resulted  in  a  finding  that  he  was  not  un- 
lawfully detained  or  restrained  of  his  liberty,  and  after  an 
application  to  be  admitted  to  bail,  which  was  refused,  error 
has  been  prosecuted  in  his  behalf  to  this  court. 

The  first  point  argued  by  counsel  for  plaintiff  in  error  '''^'^ 
in  his  behalf  is  that  the  testimony  introduced  in  the  prelim- 
inary examination  in  the  magistrate's  court  in  California  is 
attached  to  the  papers  accompanying  the  requisition  of  the 
governor  of  that  state,  and  that  a  consideration  of  the  testi- 
mony will  convince  that  the  plaintiff  in  error  has  not  com- 
mitted the  crime  with  which  it  is  claimed  he  is  charged  in 
the  information.  We  think  it  is  without  our  province  in  this, 
a  proceeding  in  error  to  review  the  action  of  the  district  court 
in  the  habeas  corpus  case,  to  enter  into  an  examination  of 
this  evidence  with  a  view  to  determining  the  question  of 
whether  the  plaintiff  in  error  should  have  been  charged  with 
a  crime,  the  answer  to  such  question  to  depend  upon  a 
decision  of  the  sufficiency  or  insufficiency  of  the  testimony  to 
sustain  the  charge,  and  we  cannot  agree  with  counsel  that 
inasmuch  as  this  evidence  is  sent  with  and  attached  to  the 
governor's  requisition,  it  becomes  our  duty  to  examine  it  for 
the  purpose  of  ascertaining  whether  the  plaintiff  in  error  stands 
charged  with  a  crime.  It  would,  in  effect,  be  a  review  of  the 
action  of  the  justice  of  the  peace  in  California,  in  holding 
from  this  testimony  that  a  crime  had  been  committed  and 
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there  was  probable  cause  for  believing  that  plaintiff  in  error 
connmitted  it.  This  would  be  passing  back  beyond  the 
superior  court  in  which  information  has  been  filed  against 
him,  and  reviewing  the  case  as  made  upon  the  evidence  in  the 
court  of  the  examining  magistrate.  We  are  convinced  that 
this  cannot  be  done. 

Another  and  the  main  point  insisted  upon  by  counsel  for 
plaintiff  in  error  is  that  the  information  is  insufficient  in 
that  it  does  not  state  a  crime,  and  as  a  portion  of  the  argu- 
ment on  this  point  it  is  claimed  that  inasmuch  as  tjie  law  of 
California  relating  to  embezzlement  was  not  introduced  in 
evidence  on  the  hearing  of  the  habeas  corpus,  and  that  in 
order  to  be  considered  it  must  have  been  proved  as  any  other 
fact,  or  in  the  absence  of  such  proof  the  court  must  presume 
that  the  law  of  California  in  regard  to  the  ^^®  crime  charged 
is  the  same  as  the  law  of  this  state,  and  if  the  complaint  is 
insufficient  under  the  provisions  of  our  Criminal  Code  in  re- 
lation to  embezzlement,  the  plaintiff  in  error  is  entitled  to  be 
discharged  under  the  habeas  corpus.     In  Hawley  on  Inter- 
state Extradition,  29,  30,  is  the  following  statement  in  refer- 
ence to  the  rule  that  courts  of  one  state  do  not  take  judicial 
notice  of  the  laws  of  another  state:  "  One  of  the  difficulties 
which  is  found  in  determining  whether  or  not  the  act  charged 
is  a  crime  in  the  demanding  state,  and  what  evidence  of  this 
shall  be  deemed  conclusive,  grows  out  of  the  rule  that  the 
courts  of  one  state  cannot  take  judicial  knowledge  of  the  laws 
of  another  state.     They  must  be  proved  before  them  as  mat- 
ters o!  fact.     It  is  not  too  much  to  say  that  it  is  a  foolish 
rule,  more  honored  in  the  breach  than   in  the  observance; 
and  many  cases  can  now  be  found  in  the  books  in  which  no 
pretense  is  made  of  observing  it.     But  there  are  other  cases 
in  which  the  highest  courts  have  obstinately  shut  their  eyes 
to  the  most  indubitable  evidence  of  the  law  in  another  state." 
The  law  of  California  on  the  subject  of  embeszlement,  it  is 
claimed  by  counsel  for  defendant  in  error,  was  used  or  read 
during  the  hearing  in  the  district  court,  and  the  attempt  was 
made  to  incorporate  it  in  the  bill  of  exceptions  as  an  amend- 
ment thereto,  but  it  was  refused  by  the  judge  who  heard  the 
case,  and  no  doubt  correctly;  but  which  rule  shall  prevail  in 
reference  to  our  taking  judicial  notice  of  the  law  of  the  state 
of  California  or  requiring  it  to  be  proved,  as  a  fact  we  think 
can  have  no  influence  or  weight  in  shaping  our  decision  in  this 
ease.    The  record  discloses  that  the  plaintiff  in  error  has  been 
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giren  a  preliminary  examination,  and  held  for  appearance  to 
answer  in  the  higher  court;  that  an  information  has  been  filed 
in  sach  higher  court,  and  that  on  being  arraigned  plaintififin 
error  entered  a  plea  of  not  guilty,  and  was  admitted  to  bail 
pending  trial.  Prosecution  by  information  in  states  by  which 
it  has  been  adopted  is  substituted  for  an  inquiry  by  a  gra.id  j ury 
^'^^  and  its  return  of  an  indictment,  and  it  is  guarded  by 
the  requirement  that  every  person  prosecuted  under  an  infor- 
mation must  first  have  been  allowed  a  preliminary  exami- 
nation, and  the  further  provision  that  the  public  prosecutor 
shall  examine  into  the  matter,  and  if  he  concludes  that  a 
further  prosecution  should  be  had,  he  shall  prepare  the  in- 
formation and  file  it  This,  we  think,  constitutes  the  infor* 
mation  filed  in  the  higher  court  a  criminal  pleading  of  as 
high  a  grade  and  entitled  to  as  much  credence  as  an  indict- 
ment. Having  reached  this  conclusion,  then,  the  following 
rule  of  law,  as  stated  by  the  author  in  Hawley  on  Interstate 
Extradition,  30,  is  applicable:  *'The  fact  that  an  indictment 
has  been  found  is  regarded  as  afibrding  at  least  prima  facie 
evidence  that  the  act  charged  is  a  crime";  and  the  same  author 
further  says,  on  pages  32  and  33  of  his  work:  ''The  distinc- 
tion between  an  affidavit  and  an  indictment  in  one  case  is 
stated  as  follows:  'If  theoharge  is  by  way  of  affidavit  against 
the  alleged  fugitive,  and  it  appears  clearly  from  the  whole 
facts  stated  in  the  affidavit  taken  together  that  no  crime  had 
been  committed,  it  might,  with  some  show  of  reason,  be 
claimed  that  the  subject  matter  was  not  within  the  provi- 
sions  of  the  constitution  and  act  of.  Congress,  and  therefore, 
as  to  the  jurisdiction  of  the  executive  to  issue  the  warrant, 
the  whole  matter  would  be  coram  non  judice.  The  case  in 
1  Parker's  Criminal  Cases,  429,  is  of  this  character;  but  that 
is  far  from  being  this  case.  Here  the  charge  against  the 
alleged  fugitive  is  by  a  bill  of  indictment  found  by  a  grand 
jury,  and  whether  the  bill  charges  an  indictable  offense  under 
the  statute  of  Illinois  should  be  left  to  the  determination  of  the 
courts  of  that  state':  In  re  Greenough^  81  Vt.  279.  While 
the  rule  seems  to  be  that  the  making  of  an  affidavit  and  the 
issuing  of  a  warrant  by  a  magistrate  is  not  evidence  that 
the  act  charged  is  a  crime,  all  of  the  autiiorities  agree  that 
the  finding  of  an  indictment  is  at  least  prima  facie  evidence 
that  the  act  ^^^  charged  amounts  to  a  crime" (/n  re  Briscoe^ 
51  How.  Pr.  422);  and  the  supreme  court  of  Maine,  in  an 
opinioa  given  to  the  governor,  said;  ''  In  our  opinion  it  is  the 
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duty  of  the  ezeoutive  of  this  state  to  cause  to  be  delivered 
over  to  the  agent  of  another  state,  at  the  request  of  the 
executive  thereof,  a  citizen  of  their  state  charged  by  indict- 
ment with  the  fraud  before  set  forth,  which,  being  indicted 
in  such  state,  may  be  presumed  to  be  there  regarded  as  a 
crime:  6  Am.  Jur.  226";  Hurd  on  Habeas  Corpus,  608,  609, 
and  cases  cited  and  commented  upon;  Ex  parte  Pearce^  82 
Tez.  Grim.  Rep.  801;  In  re  Brawn^  112  Mass.  409;  17  Am. 
Rep.  114.  In  2  Moore  on  Extradition,  section  688,  page  1030^ 
it  is  stated:  ^^  It  is  believed  that  there  is  no  case  in  which  a 
court  has  on  habeas  corpus  discharged  a  fugitive  from  custody 
on  a  rendition  warrant  on  the  ground  that  an  indictment 
accompanying  the  requisition  did  not  constitute  or  contain  a 
sufiScient  charge  of  crime."  That  the  technical  sufficiency 
of  the  pleading  will  not  be  examined  on  habeas  corpus,  but 
will  be  left  to  be  disposed  of  by  the  courts  of  the  state  making 
the  demand  for  the  return  of  the  party  accused,  see  TuttU 
V.  Fleming^  69  Ind.  16;  Ex  parte  PearcBj  32  Tex.  Grim.  Rep. 
801;  State  v.  O'Connor,  38  Minn.  248;  In  re  Brown,  112  Mass. 
409;  17  Am.  Rep.  114;  In  re  Roberts,  24  Fed.  Rep.  132;  In 
re  Welch,  57  Fed.  Rep.  576;  RoberU  v.  ReiUy,  116  U.  8.  80. 
We  conclude  that  the  information  in  this  case  must  be  con* 
sidered  prima  facie  evidence  of  a  crime  charged  against  the 
plaintiff  in  error  under  the  laws  of  Galifornia. 

It  is  argued  by  counsel  for  defendant  in  error  in  this  case 
that  no  motion  for  new  trial  having  been  filed  in  the  district 
court,  the  plaintiff  in  error  could  not  have  the  case  re- 
viewed in  this  court  by  petition  in  error.  The  authorities 
all  state  that  it  is  the  established  rule  of  the  English  courts 
that  a  writ  of  error  will  not  lie  to  the  final  order  made 
on  the  hearing  of  a  habeas  corpus,  and  so  it  is  held  in  a 
number  of  the  states  of  our  country,  while  several  of  them 
have  provided  by  statute  for  reviewing  the  decision  *^^ 
on  a  habeas  corpus  by  error  or  appeal.  In  our  state  the 
right  to  review  by  error  proceedings  exists:  See  Atwood  v. 
Atwater,  84  Neb.  405,  and  authorities  cited,  among  which  it 
Ex  parte  Wamee,  Nebraska  supreme  court,  not  reported. 
See,  also.  In  re  White,  88  Neb.  812.  But  returning  to  the 
question  of  whether  it  was  necessary  to  file  a  motion  for  a 
new  trial  in  order  to  obtain  a  review  of  any  alleged  error  oc- 
curring during  the  trial,  section  875  of  the  Griminal  Code — 
the  one  by  the  provisions  of  which  the  plaintiff  in  error  claims 
a  right  to  proceed  in  this  court — ^states:  "The  proceedings 
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upon  any  writ  of  habeas  corpas  shall  be  recorded  by  the 
clerks  and  judges  respectively,  and  may  be  reviewed,  and 
writs  of  error  and  certiorari  may  issue  as  in  other  cases  now 
provided  by  law/'  But  writs  of  error  and  certiorari  have 
been  abolished  in  civil  cases.  In  section  699  of  the  Code  of 
Civil  Procedare  it  is  stated:  **  Writs  of  error  and  certiorari  to 
reverse,  vacate,  or  modify  judgments  or  final  orders  in  civil 
cases  are  abolished."  The  application  for  a  writ  of  habeas 
corpus,  we  think,  may  be  said  to  be  sufficiently  of  the  char- 
acter of  a  civil  proceeding  to  be  governed  by  the  provision  of 
the  section  as  quoted.  In  Ex  parte  Collier^  6  Ohio  St.  60,  a 
proceeding  in  the  supreme  court  to  reverse  an  order  made  by 
a  judge  of  the  court  of  common  pleas  in  a  habeas  corpus  case, 
the  court  stated:  **  We  regard  this  in  the  nature  of  a  civil 
proceeding."  But  in  section  902  of  our  Civil  Code  we  find 
the  following:  ^*  Until  the  legislature  shall  otherwise  provide, 
this  code  shall  not  aflect  proceedings  on  habeas  corpus,*'  etc. 
It  may  be  argued  that  by  this  portion  of  section  902  all  the 
rights  and  remedies  given  in  what  is  known  as  the  *'  Habeas 
Corpus  Act "  are  saved,  and  not  within  the  operation  of  the 
section  by  which  writs  of  error  and  certiorari  were  abolished. 
In  considering  this  question  under  provisions  of  statute 
similarly  worded  and  phrased,  the  supreme  court  of  Ohio, 
in  Ex  parte  CoUier,  6  Ohio  St.  60,  stated:  '^•^  "  Section  604 
of  the  code  enacts  *  that  until  the  legislature  shall  otherwise 
provide,  this  code  shall  not  affect  proceedings  on  habeas 
corpus,'  etc.  It  may  be  claimed  that  this  clause,  by  its 
peculiar  phraseology,  saves  the  habeas  corpus  act,  and  all 
of  the  refhedies  given  by  it,  from  the  operations  of  the 
code.  The  word  *  proceedings  '  includes,  we  think,  nothing 
more  than  the  doings  of  the  judge  who  allows  the  writ,  and 
is  limited  to  the  hearing  before  him.  The  filing  of  a  petition 
in  error  is  a  proceeding  before  another  tribunal.  It  is  new 
in  its  character,  and  effects  a  review  of  the  decision  of  the 
judge,  without  forming  any  part  of  the  case  before  him.  The 
allowance  of  the  writ,  the  bringing  forward  of  the  petitioner 
before  the  judge,  the  inquiry  into  the  cause  of  his  capture  and 
detention,  the  introduction  of  evidence,  and  the  liberation  or 
other  disposal  of  the  relator,  are  all  to  be  governed  by  the  act 
Telating  thereto;  and  as  to  other  questions,  to  be  determined 
by  some  other  tribunal,  though  arising  out  of  the  case  made 
on  the  writ,  the  code  prescribes  the  form  by  which  they  are 
to  be  governed.    We  adopt  this  construction  the  more  will- 
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ingly  as  it  secares  uniformity  of  practice  m  cases  of  error  in 
civil  proceedings,  which  seems  to  be  a  prominent  object  of 
the  code."    We  think  the  views  expressed  and  doctrine  an* 
Dounced  by  the  Ohio  court,  as  above  set  forth,  sound  and 
correct,  and  hence  we  adopt  them,  and  this  not  only  wherein 
it  refers  to  the  application  of  the  portion  of  the  section  quoted 
and  limits  it  to  the  manner  of  procedure  in  the  allowance  of 
and  hearing  on  the  writ,  but  also  in  the  further  statement  that 
''as  to  other  questions  to  be  determined  by  some  other  tribanal, 
though  arising  out  of  the  case  made  on  the  writ,  the  code  pre- 
scribes the  form  by  which  they  are  to  be  governed."    This  court 
in  In  re  White,  33  Neb.  812,  said  in  the  opinion  written  by  Max- 
well, C.  J.:  *^  There  is  an  abundant  provision  for  the  granting 
of  the  writ,  as  it  may  be  applied  for  to  any  county  judge  or 
judge  of  the  district  court,  and  the  several  rulings  thereon  of 
the  ^®'  district  court  may  be  brought  into  this  court  for  re- 
view on  error.    As  a  general  rule,  therefore,  the  proceeding 
should  be  instituted  in  the  county  where  the  alleged  unlaw- 
ful restraint  is  being  exercised,  and  where,  if  it  is  necessary 
to  call  witnesses,  the  parties  will  not  be  subjected  to  unneo- 
essary  expense  and  inconvenience.    The  case  may  then  be 
reviewed  on  error  as  in  other  cases."    From  the  above  state- 
ment we  think  it  may  be  concluded  that  the  court  contem- 
plated that  proceedings  in  error  in  a  habeas  corpus  case 
would  be  governed  by  the  rules  prevailing  in  other  cases, 
and  we  are  satisfied  that  where  there  is  a  trial  in  a  habeas 
corpus  case,  and  it  is  sought  to  have  reviewed  any  error 
alleged  to  have  occurred  during  such  trial,  the  same  rule 
applies  in  a  habeas  corpus  case  as  in  other  cases,  and  it  is 
necessary  that  a  motion  for  a  new  trial  should  be  made, 
embodying  the  errors  of  which  the  party  complains,  and 
presented  to  the  trial  court  or  judge  and  a  ruling  obtained 
thereon.    In  the  case  at  bar  there  was  no  motion  for  a  new 
trial,  and  if  the  rule  requiring  such  motion  had  been  enforced, 
we  need  not  have  examined  some  of  the  questions  which  have 
been  considered;  but  counsel  for  plaintifif  in  error  states  in 
his  reply  brief  as  a  reason  why  a  motion  for  a  new  trial  was 
not  filed,  that  they  did  not  have  sufficient  time  allowed  them 
to  do  so.     Whether  this  was  the  reason  or  not  does  not  in  any 
manner  appear  from  the  record;  but,  inasmuch  as  the  final 
decision  of  the  questions  raised  by  the  petition  in  error  in« 
volved  the  right  of  the  plaintiff  in  error  to  his  personal  lib- 
erty, for  a  time  at  least,  the  right  to  personal  liberty  being 
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one  than  which  we  know  no  greater,  we  have  thought  it  best 
to  examine,  consider,  and  decide  them. 

From  the  views  expressed  it  follows  that  the  decision  of 
the  district  court  will  be  and  is  affirmed* 


ErmADinov — Habsas  Corpus. — ^In  habev  oorpot  prooeadingt  in  eztra- 
dition  oaaea  the  merits  cannot  be  oonsidered.  The  only  subjects  of  inqniry 
«re  the  sufficiency  of  the  papers  and  the  identity  of  the  prisoner:  Kuriit  ▼• 
State,  22  Fla.  36;  1  Am.  St  Rep.  173.  While  there  must  be  a  proper  chargt 
of  crime,  the  courts  will  not,  on  habeas  corpus,  investigate  the  guilt  or  in* 
nocence  of  the  prisoner.  If  the  copy  of  the  indictment  accompanying  a 
requisition  contains  a  charge  of  crime,  the  tribunals  of  the  state  in  which 
the  criminal  is  found  will  not  consider  or  pass  upon  the  sufficiency  of  the 
indictment  as  a  matter  of  technical  pleading.  Whether  it  charges  a  crime 
must  DC  left  to  the  courts  of  the  demanding  state:  See  monographic  note  to 
Matter  </  Fetter,  67  Am.  Dec.  395,  397,  on  proceedings  for  the  arm!  and 
murender  in  one  state  of  fugitives  from  justice  in  another. 
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[48  Nbbbaska,  126.] 
^LBADINO. — A  complaint  averring  that  defendant  published  a  state- 
ment  to  the  effect  that  plaintiff  had  brought  two  actions  upon  certain 
policies  of  insurance^  that  there  were  a  number  of  suspicious  circum- 
stances at  the  time  of  the  loss,  and  it  was  reported  that  the  plaintiff 
had  fired  his  building,  and  that,  as  a  result  of  the  investigation,  the 
insurer  had  refused  to  pay  the  loss,  and  his  agent  says  he  has  sufficient 
ground  for  contesting  the  loss,  but  refuses  to  state  what  facts  are  in  his 
possession  in  regard  to  the  plaintiff's  complicity,  discloses  the  pnblica* 
tion  of  matter  libelous  per  se,  without  the  aid  of  oolioquium  or  innuendo 
or  any  allegation  of  special  damages. 

LiBiL — CoNSTRUOTiON  OF  W0RD8. — In  determining  whether  the  words  of 
%  publication  are  libelonsi  the  court  will  not  resort  to  any  technical 
eonstrnction  of  the  language  used,  but  the  court  and  the  jury  will  read 
the  words,  as  they  would  read  them  elsewhere,  in  their  ordinary  and 
popular  sense.  Courts  no  longer  strain  to  find  an  innocent  meaning  for 
words  prima  facie  defamatory,  nor  do  they  put  a  forced  construction 
upon  words  which  might  fairly  be  deemed  harmless. 

Ijbbl — DBriNiTiON. — Any  printed  or  written  statement  which  falsely  and 
maliciouily  charges  another  with  the  oommission  of  a  crime  is  libelous 
per  se. 

LiBKL— Publishing  Wordb  Attributbd  to  Anothbr.— A  newspaper  pub- 
lishing a  report  as  coming  from  another  person  is  answerable  therefor 
if  such  report  is  false  and  libelous. 

lOBKL. — A  Charob  of  ▲  Cbimb  to  bs  Libelous  nbbd  not  be  expressed 
in  the  technical  language  essential  to  a  good  indictment,  if  the  obvious 
meaning  of  the  words  employed  is  to  impute  to  a  person  the  oommission 
of  a  crime  or  to  subject  him  to  public  ignominy  or  di^graotb 
AM.  bi.  KMr^  Vol.  XLVII.-47 
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Morrii  A  Beekman  and  OurUy  A  Ifarpbi  for  the  plaintiff 
in  error. 

Mahoney,  Minahan  Jt  Smyth,  contra, 

^**  Ragan,  C.  John  S.  Mullen  brought  this,  a  suit  for 
libel,  in  the  district  court  of  Douglas  county  against  the 
World  Publishing  Company,  a  corporation  engaged  in  the 
publication  of  a  newspaper  in  the  city  of  Omaha,  and  herein- 
after called  the  '*  publishing  company."  There  was  a  trial  to 
a  jury,  with  a  verdict  and  judgment  for  Mullen,  and  the  pub- 
lishing company  brings  the  case  here  for  review.  The  evi- 
dence has  not  been  preserved  by  a  bill  of  exceptions,  and 
there  was  no  motion  in  the  court  below  for  a  new  trial.  After 
the  jury  had  returned  its  verdict  counsel  for  the  publishing 
company  moved  the  court  for  judgment  upon  the  pleadings, 
notwithstanding  the  verdict,  upon  the  ground  that  the  peti- 
tion  of  Mullen  did  not  state  a  cause  of  action.  This  motion 
the  district  court  overruled,  and  its  ruling  on  this  motion  is 
the  only  assignment  of  error  argued  here. 

The  article  printed  by  the  publishing  company  alleged  by 
Mullen  to  be  libelous,  and  on  which  he  bases  his  suit,  is  in 
words  and  figures  as  follows: 

"Mullen's  Insubancb. 

^T%e  Company  Declines  to  Pay  the  Risk  of  His  Building. 

**  John  S.  Mullen  is  the  plaintiff  in  two  suits  in  the  county 
court  against  the  (German  Fire  Insurance  Company  ^**  of 
Peoria,  Illinois.  The  suits  are  to  recover  the  value  of  two 
insurance  policies  which  Mullen  held  on  his  saloon  and  store 
in  Albright,  which  were  destroyed  by  fire  August  31,  1890. 
There  were  a  number  of  suspicious  circumstances  at  the  time» 
and  it  was  reported  that  Mullen  fired  the  buildings  himself. 
The  agent  of  the  insurance  company  investigated  the  matter^ 
and  as  a  result  the  company  refused  to  pay  the  insurance, 
which  amounts  to  $1,900,  on  both  policies.  Mullen  now 
brings  suit,  and  it  will  be  contested  by  the  company.  Its 
agent  said  it  had  excellent  grounds  for  contesting  the  case, 
bi)t  refused  to  state  what  facts  they  were  in  possession  of  in 
regard  to  Mullen's  complicity." 

Mullen  alleged  no  special  damages  in  his  petition,  and  it 
contains  no  colloquium  or  innuendo,  and  the  argument  of 
the  publishing  company  is  that  the  petition  does  not  state 
a  cause  of  action,  as  the  language  is  not  libelous  per  se. 
Counsel  for  the  publishing  company  well  say:  **Tbe  ooarts 
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no  longer  strain  to  find  an  innocent  meaning  for  words  prima 
facie  defamatory,  neither  will  they  put  a  forced  constraction 
on  words  which  may  fairly  be  deemed  harmless,"  Any 
written  or  printed  statement  which  falsely  and  maliciously 
charges  another  with  the  commission  of  a  crime  is  libelous 
per  se;  and  in  determining  whether  the  words  of  a  publication 
are  libelous  the  courts  will  not  resort  to  any  technical  con« 
struction  of  the  language  used;  but  the  court  and  the  jury 
will  read  the  words  in  court  as  they  would  read  them  else- 
where.  Lang&age  alleged  to  be  libelous  is  to  be  construed  in 
its  ordinary  and  popular  sense,  and  the  question  is  whether 
the  language,  when  so  construed,  conveys,  or  is  calculated  to 
convey,  to  persons  reading  it  the  charge  of  a  crime:  Pokrok 
Zapadu  Pub,  Co.  v.  Zizkovsky^  42  Neb,  64.  The  question  her© 
then  is.  What  is  the  plain  import,  the  ordinary  meaning, 
of  the  language  of  the  article  published?  What  would  ordi- 
nary men  of  ordinary  common  sense  understand  from  read- 
ing this  article?  That  Mullen  owned  a  saloon  and  store  in 
Albright;  that  ^'^  it  was  insured  against  loss  or  damage 
from  fire  in  the  sum  of  nineteen  hundred  dollars  by  the 
German  Fire  Insurance  Company  of  Peoria,  Illinois;  that 
the  property  was  destroyed  by  fire  on  August  31,  1890;  that 
there  were  a  number  of  suspicious  circumstances  surround- 
ing  the  destruction  of  the  insured  property  which  caused  the 
insurance  company  to  refuse  to  pay  the  loss;  that  the  insur* 
ance  company  at  least  suspected  Mullen  of  burning  the 
property  himself,  or  being  an  accomplice  therein;  and  that 
it  was  reported  —  some  person  or  persons  had  said — that 
Mullen  had  burned  the  insured  property.  In  Rosewater  v* 
Hoffman^  24  Neb.  222,  Rosewater  caused  to  be  published  in  a 
newspaper  a  letter  in  which  he  stated  that  a  friend  of  his  had 
told  him  that  ^^  he  [Hoffman]  once  served  me  a  very  scurvy 
trick.  He  borrowed  my  horse  and  saddle  some  years  ago» 
and  rode  off  and  sold  the  property.  He  was  arrested  near 
Springfield,  Missouri,  and  lodged  in  jail.  The  sheriff  tele« 
graphed  me  that  he  had  him  in  charge,  but  I  finally  con- 
cluded I  would  not  prosecute  him.  He  was  then  released. 
If  you  write  down  there  you  will  get  other  particulars."  Thia 
language  was  held  by  this  court  to  be  libelous  per  se  because 
it  charged  Hoffman  with  having  committed  the  crime  of  lar- 
ceny. It  is  to  be  observed  that  Rosewater  in  the  article  did 
not  himself  charge  Hoffman  with  having  stolen  the  horse, 
bat  that  his,  Rosewater's,  friend  had  told  him,  Rosewater,  that 
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Hoffman  had  borrowed  the  horse,  and  rode  it  off,  and  sold 
it.  In  the  ease  at  bar  the  publishing  company  did  not  make 
the  direct  charge  that  Mallen  had  burned  his  insured  prop- 
erty, but  the  publishing  company  in  effect  states  that  some 
one  had  reported  to  it,  the  publishing  company,  that  Mullen 
had  burned  his  insured  property.  The  publishing  company 
should,  therefore,  be  held  responsible  as  if  it  had  charged  di- 
rectly that  Mullen  committed  the  crime  of  arson  under  section 
57  of  our  Criminal  Code.  Counsel  for  the  publishing  company 
insist  that  Mullen,  in  order  to  have  been  guilty  of  arson  un- 
der *•*  the  statute,  must  have  willfully  and  maliciously  set 
fire  to  his  insured  property,  with  the  intent  to  obtain  the  in- 
surance money;  and  that  there  is  nothing  in  the  language 
x>t  the  article  published  that  charges  Mullen  with  intention- 
ttUy,  unlawfully,  willfully,  or  maliciously  setting  fire  to  the 
insured  property,  and  that,  therefore,  the  language  of  the 
publication  is  not  libelous  per  se.  To  hold  that  the  language 
of  this  article  is  not  libelous  because  it  does  not  contain 
words  necessary  to  the  framing  of  a  good  indictment  against 
Mullen  for  arson  would  be,  in  effect,  to  give  one  construction 
to  language  out  of  court  and  another  in  court.  A  publica- 
tion, to  be  libelous  per  se  because  charging  another  with  the 
commission  of  a  crime,  does  not  need  to  contain  the  technical 
statutory  language  and  phrases  essential  to  a  good  indict- 
ment for  the  crime  charged.  In  support  of  their  contention 
that  the  language  of  this  publication  is  not  libelous  per  se, 
oounsel  cite  us  to  the  case  of  Geisler  v.  Brown,  6  Neb.  254. 
The  publication  in  that  case  was:  *' Last  night  Mrs.  Geisler 
beat  her  little  stepdaughter  most  unmercifully  with  a  club 
as  large  as  a  man's  wrist,  striking  her  over  the  head,  and 
making  the  blood  flow  freely."  It  was  held  that  this  lan- 
guage was  not  libelous  per  se.  But  this  case  can  no  longer 
be  regarded  as  authority,  and  was,  in  effect,  though  not  ex- 
pressly, overruled  in  Finch  v.  Ft/guain,  11  Neb.  280.  In  the 
latter  case  Finch  was  grand  worthy  chief  templar  of  a  tem- 
perance organization  of  this  state,  and  also  secretary  of  the 
State  Temperance  Alliance.  Vifquain  published  an  article  in 
a  newspaper,  in  which  he  said  of  Finch  that  he  was  *^  a  sedu- 
cer of  innocent  girls,  •  •  •  •  an  arch  hypocrite  and  scoundrel, 
who  was  simply  using  his  talents  for  money-making  pur- 
poses, and  not  through  any  sincerity  in  the  cause  in  which 
he  is  laboring";  and  the  court  held,  and  we  think  correct! y^ 
that  the  language  was  libelous  per  se.    The  rule  is,  that  any 
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language  the  nature  and  obviouB  meaning  of  which  !■  to  im- 
pute to  a  person  the  commission  of  a  crime,  ^**  or  to  subject 
him  to  public  ridicule,  ignominy,  or  disgrace,  is  actionable 
of  itself. 

The  petition  states  a  cause  of  action,  and  the  judgment  of 
the  district  court  is  afSrmed. 

Ibvinb,  C,  not  sitting.      


liXBiL— CoNSTBuonoN  OF  WoRDs. — In  oonstming  «  pnblioation  alleged 
to  be  libelous,  the  whole  article  U  to  be  read  together,  and  such  coustrao- 
tion  put  upon  the  language  used  as  would  naturally  be  given  it:  St.  Jamn 
tic  Academy  v.  Qaiaer,  125  Mo.  517;  46  Am.  St.  Kep.  602.  Words  are  to  bft 
understood  in  their  plain  and  ordinary  import  in  actions  of  libel:  Adomut  t. 
Latoaon^  17  Oratt.  250;  94  Am.  Dec.  455;  Edward*  v.  San  Jot  Printing  SoCp 
99  CaL  431;  37  Am.  St.  Rep.  70,  and  note. 

LiBXL— Chabqimq  Cbime. — Words  which  impute  guilt  of  crime  punish- 
able with  imprisonment  are  libelous  per  se:  Beh  v.  Fuller,  84  Tex.  450;  31 
Am.  St.  Rep.  75,  and  note;  Conroy  v.  Pittsburgh  Times,  139  Pa.  St  334; 
23  Am.  St.  Rep.  188.  See  the  extended  notes  to  McAUUier  ▼.  Detroit  Free 
Preaa  Co.,  16  Am.  St.  Rep.  339,  and  TervnUger  ▼.  WomAb^  72  Am.  Deo. 
426. 

LiBSL— PuBLiOATioir  OF  WoRDS  OF  ANOTHER. — ^The  fact  that  a  libelous 
card  or  advertisement  was  written  by  a  person  other  than  the  publisher  will 
not  exonerate  the  latter  from  liability:  Riley  v.  Let,  88  Ky.  603;  21  Am. 
St.  Rep.  358.  See,  further,  the  extended  note  to  McAllister  v.  Detroit  Free 
Press  Co,,  15  Am.  St.  Rep.  334. 


Butler  v.  Fitzgerali>. 

(43  Nbbbaska,  192.] 

Dowsn. — Av  ExKCunoN  Salb  against  a  husband,  though  followed  by  « 
judicial  confirmation  and  a  couveyanoe,  does  not  extinguish  the  wife's 
right  of  dower. 

DowBR — Definition. — ^Tenant  in  dower  ia  where  the  husband  of  a  woman 
is  seised  of  an  estate  of  inheritance  and  dies.  In  this  case  the  wife 
■hall  have  one- third  part  of  the  lands  and  tenements  whereof  he  was 
seised  at  any  time  during  the  oorerture,  to  hold  for  herself  for  the  term 
of  her  natural  life. 

DowBB  Arises  Solely  bt  thb  Operation  of  Law,  and  not  by  force  of  any 
contract  between  the  parties,  express  or  implied. 

DowBR  Right  Oncb  A'itaohbd  coN-riNUEs  a  charge  or  encumbrance  upon 
the  real  estate,  unless  released  by  the  roluutary  act  of  the  wife  or  ex- 
tinguished by  operation  of  law.  It  is  not  in  the  power  of  the  husband 
alone  to  defeat  it  by  any  conveyance,  whether  voluntary  or  involuna 
tary, 

Jin>iCfiAL  Sales. —The  Rule  of  Caybat  Emptor  applies  to  judicial  sales, 
and  a  conveyance  made  to  a  purchaser  thereat  has  no  greater  effect 
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lad  tranimitf  no  greater  estate  thao  a  qaitclum  deed  from  the  jadg- 
ment  debtor. 

DowxR— Valub  of  at  what  Timbto  bb  Oomputbd. — If  a  husband  yolanta- 
hly  alienates  lands  in  which  his  wife  has  a  right  of  dower,  and  their  value 
U  afterward  enhanced  by  improvements,  the  wife  shall  not  have  dower 
except  according  to  the  Talue  of  the  land  while  held  by  her  husband. 

AUWATION  18  AN  AOT  whereby  one  man  transfers  the  property  and  posMB- 
sion  of  lands,  tenements,  and  other  things  to  another. 

DowBB — Valub  of  wHBaB  Lauds  havb  bbbn  Sold  undb&  Exbcutioh.— 
If  lands  subject  to  a  wife's  right  of  dower  are  sold  under  executdoa 
•gainst  her  husband,  and  she,  after  his  death,  seeks  to  hare  dower 
therein  assigned,  and  the  value  of  the  lands  at  his  death  is  greater 
than  at  the  time  of  the  execution  sale,  the  latter  value  alone  must  be 
considered  in  assigning  dower  if  its  enhanoement  it  the  result  of  iaa* 
provements  made  upon  the  land. 

DowBB. — Incrbasb  in  Valub  of  Land  aftbb  Alibnation  arising  from  cir- 
oumstanoes  uneonneoted  with  improvements  may  be  shared  by  the  wife, 
and  in  assigning  dower  to  her  the  value  of  such  lands  at  the  death  of 
the  husband  is  to  be  considered  as  the  basis  of  the  assignment,  except 
in  so  far  as  the  enhancement  in  value  after  the  oonveyanoo  resolted 
from  improvements  made  by  the  husband's  alieneeB. 

Marquetty  Deweeae  &  HaU^  and  Abbotty  Selleek  A  Lane^  for 
the  appellantB. 

Stewart  <k  Hunger  and  Leeae  &  Starling^  contra. 

^^^  Rag  AN,  C.  It  appears  from  a  stipulation  of  the  parties 
to  this  suit  in  the  record  that  the  material  facts  in  this  case 
are  that  Lydia  Butler  and  David  Butler  were  husband  and 
wife,  and  resided  as  such  in  this  state  from  the  year  1866 
until  David  Butler's  death,  in  May,  1891,  and  that  Lydia 
Butler  still  resides  in  this  state;  that  on  the  6th  of  October, 
1879,  David  Butler  was  the  owner  in  fee  simple  of  certain 
real  estate,  which  on  said  day  was  levied  upon  by  an  execu- 
tion issued  on  a  judgment  obtained  against  David  Butler 
alone,  and  sold  to  satisfy  such  judgment;  that  John  Fitzgerald 
became  the  purchaser  of  said  real  estate  at  said  execution 
sale,  and  said  sale  was  followed  by  a  judicial  confirmation 
and  conveyance  to  him  of  said  real  estate.  Lydia  Butler 
brought  this  suit  in  the  district  court  of  Lancaster  county 
against  John  Fitzgerald  and  others  to  recover  her  dower 
in  said  real  estate  which  had  been  sold  and  conveyed  under 
execution  as  aforesaid.  She  had  judgment,  and  John  Fitz- 
gerald and  others  interested  in  said  real  estate  have  ap- 
pealed. 

*••  The  stipulation  of  facts  referred  to,  and  on  which  the 
case  was  tried  in  the  court  below,  provides  that  if  the  court 
shall  find  that  Lydia  Butler  was  entitled  to  dower  in  said 
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real  estate^  the  court  shall  ascertain  the  value  of  such  dower 
interest  and  render  judgment  therefor  in  her  favor;  that  said 
Lvdia  Butler  agrees  to  accept  a  gross  sum  of  money  in  lieu 
of  said  dower.  The  two  important  questions  presented  by 
this  appeal  are: 

1.  Does  the  sale  of  the  real  estate  of  a  husband  under  exe- 
cution on  a  judgment  against  him  alone,  followed  by  judicial 
confirmation  and  conveyance,  extinguish  the  dower  interest 
of  the  widow  of  said  husband  in  said  real  estate?  Black- 
fltone  defines  **  dower"  at  common  law  thus:  *' Tenant  in 
dower  is  where  the  husband  of  a  woman  is  seised  of  an  estate 
of  inheritance  and  dies;  in  this  case  the  wife  shall  have  a 
third  part  of  all  the  lands  and  tenements  whereof  he  was 
seised  at  any  time  during  the  coverture,  to  hold  to  herself 
for  the  term  of  her  natural  life";  and  he  further  says  that 
the  object  of  the  common  law  in  giving  a  widow  dower  in 
the  estate  of  her  husband  was  to  provide  "  for  the  sustenance 
of  the  widow  and  for  the  nurture  and  education  of  the 
yonnger  children":  1  Cooley's  Blackstone,  bk.  2,  pp.  128, 129. 
Section  1  of  chapter  23  of  the  Compiled  Statutes  of  1893 
provides:  *'  The  widow  of  every  deceased  person  shall  be  en- 
titled to  dower,  or  the  use,  during  her  natural  life,  of  one- 
third  part  of  all  the  lands  whereof  her  husband  was  seised, 
of  all  [an]  estate  of  inheritance  at  any  time  during  the  mar- 
riage, unless  she  is  lawfully  barred  thereof."  It  will  be 
seen  that  our  statute  in  the  matter  of  a  widow's  dower  fol- 
lows the  rule  of  the  common  law,  or,  more  properly  speaking, 
the  statute  is  but  declaratory  of  the  common  law.  In  2 
Scribner  on  Dower,  section  2,  page  2,  it  is  said:  '^  It  will  be 
observed  that  this  estate  [dower]  arises  solely  by  opera- 
tion of  law  and  not  by  force  of  any  contract,  expressed 
or  implied,  between  the  parties;  it  is  the  silent,  efiect 
of  the  rehition  entered  into  by  them,  not  as  in  itself  inci- 
dental ^*^  to  that  relation  or  as  implied  by  the  marriage 
contract,  but  merely  as  that  contract  calls  into  operation  the 
positive  institutions  of  the  municipal  law."  And  it  was  ex- 
pressly held  in  Shearer  v.  Rangery  22  Pick.  447,  that  "an 
inchoate  right  of  dower  is  an  existing  encumbrance  on  land 
within  the  meaning  of  the  covenant  against  encumbrances." 
However  this  may  be,  it  is  clear  that  when  a  lawful  marriage 
of  a  man  and  woman  and  the  ownership  of  real  estate  by  the 
former  concur,  an  inchoate  dower  right  attaches  in  the  nature 
of  a  charge  or  encumbrance  upon  the  real  estate  of  the  hua* 
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band.    Under  certain  oonditione,  unnecessary  to  notice  here, 
the  dower  right  may  never  attach,  but  when  it  has  once 
attached,  it  remains  and  continues  a  charge  or  encumbrance 
upon  the  real  estate,  unless  released  by  the  voluntary  act  of 
the  wife  or  extinguished  by  operation  of  law;  and  is  consum- 
mate upon  the  death  of  the  husband,  and  in  certain  other 
contingencies,  not  involved  in  this  case,  provided  for  by  sec- 
tion 23  of  chapter  25  of  the  statutes,  entitled  *^  Divorce  and 
Alimony.''    In  this  case  none  of  the  conditions  existed  which 
prevented  the  inchoate  dower  right  of  Lydia  Butler  from 
attaching  to  the  real  estate  of  her  husband  owned  by  him  at 
the  time  of  his  marriage  to  her  or  acquired  by  him  there- 
after.    The  husband  is  dead,  and  we  now  proceed  to  inquire 
whether  his  widow,  within  the  meaning  of  section  1,  chapter 
23,  quoted  above,  has  been  or  is  "  lawfully  barred"  of  a  dower 
interest  in  the  real  estate  in  controversy.    The  rule  of  the 
common  law  as  to  the  effect  of  a  husband's  acts  during  the 
coverture  on  the  dower  interest  of  his  wife  in  his  real  estate 
is  thus  stated  in  1  Scribner  on  Dower,  section  1,  page  603: 
*' After  the  right  of  dower  has  once  attached  it  is  not  in  the 
power  of  the  husband  alone  to  defeat  it  by  any  act  in  the 
nature  of  an  alienation  or  charge.     It  is  a  right  attaching  in 
law,  which,  although  it  may  possibly  never  become  absolute 
(as  if  the  wife  died  in  the  lifetime  of  the  husband),  yet,  from 
the  moment  that  the  facts  of  marriage  and  seisin  concur,  it 
is  so  fixed  on  the  land  as  ^**  to  become  a  title  paramount  to 
that  of  any  person  claiming  under  the  husband  by  subse* 
quent  act.    The  alienation  of  the  husband,  therefore,  whether 
voluntary,  as  by  deed  or  will,  or  involuntary,  as  by  bank* 
ruptcy  or  otherwise,  will  confer  no  title  on  the  alienee  as 
against  the  wife  in  respect  of  her  dower,  but  she  will  be  en* 
titled  to  recover  against  such  alienee  (except  as  to  damages), 
in  the  same  manner  as  she  would  have  recovered  against  the 
heir  of  the  husband  had  the  latter  died  seised."     In  the  case 
at  bar  the  real  estate  in  controversy  was  not  aliened  by  the 
husband,  as  that  phrase  is  ordinarily  understood.     He  was 
deprived  of  the  title  to  this  real  estate  involuntarily;  and  we 
may  presume  that  the  only  act  of  his  which  led  to  his  being 
deprived  of  this  real  estate  by  the  law  was  his  voluntarily 
contracting  the  debt  made  the  basis  of  the  judgment,  under 
which  the  real  estate  was  sold.    The  decisions  of  the  courts 
of  last  resort  of  the  states  in  construing  statutes  like  our  own, 
snd  the  decisions  of  the  courts  of  last  resort  of  the  states 
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whose  statutes  do  not  define  dower,  but  follow  the  common* 
law  rule,  sustain  the  proposition  quoted  above  from  Scrib- 
ner,  as  to  the  inability  of  a  husband  by  any  voluntary  act 
of  his  to  bar  his  wife's  right  of  dower  to  his  real  estate,  after 
such  right  has  once  attached,  either  directly  or  indirectly. 
In  Pifer  v.  Ward,  8  Blackf.  252,  it  was  held  that ''  if  a  me- 
chanic's lien  accrue  after  the  employer's  marriage,  and  the 
employer  die  after  the  accruing  of  the  lien,  the  right  of  dower 
of  the  employer's  widow  will  be  paramount  to  the  lien";  and 
in  Bishop  v.  Boyle^  9  Ind.  169,  68  Am.  Dec.  615,  it  was  held 
that  '*  the  widow's  right  of  dower  extends  to  and  includes  a 
house  erected  on  lands  of  her  husband,  and  her  claim  it 
■uperior  to  a  mechanic's  lien  for  which  the  property  was  sold 
under  a  decree  against  the  husband  to  enforce  the  lien."  The 
court  said:  *'The  wife's  dower  is  a  favorite  of  the  law,  not 
resting  in  contract  or  resulting  from  the  marriage  relation. 
Hers  is  the  elder  lien.  The  mechanic  bestows  his  labor  with 
a  knowledge  ^**  of  her  prior  right  to  the  real  estate,  and  he 
knows  that  the  house  he  is  building,  as  brick  is  added  to 
brick  and  nail  after  nail  is  driven,  becomes  real  estate.  He 
can  protect  himself  by  security  or  not  venture.  She  is  pas* 
sive  and  can  do  nothing.  It  is  for  this  reason  that  she  is  de- 
clared to  be  a  favorite  of  the  law":  See,  also,  Mark  v.  Murphy ^ 
76  Ind.  534.  In  Shaeffer  v.  Weedy  8  Gilm.  511,  it  was  held 
that  **  a  widow's  dower  cannot  be  affected  by  the  lien  created 
by  the  statute  for  the  benefit  of  mechanics,  etc.,  but  she  is 
entitled  to  dower  in  all  the  real  estate  of  which  her  husband 
was  seised  during  coverture,  unless  she  has  released  it  in  the 
form  prescribed  by  law."  In  Gove  v.  Gather,  23  111.  634,  .76 
Am.  Dec.  711,  it  was  held  that  the  enforcement  of  a  mechan* 
ic's  lien  for  improvements  made  by  the  husband  in  his  life- 
time will  not  cut  off  his  wife's  right  of  dower  even  to  the 
extent  of  the  value  of  such  improvements:  See,  also,  LHng* 
man  v.  Dingman,  39  Ohio  St.  172.  In  Grady  v.  McCorUe^ 
75  Mo.  172,  17  Am.  Rep.  676,  William  Grady  owned  certain 
lands,  and  agreed  with  his  son  Leonard  that  if  the  latter 
would  go  on  the  lands  and  improve  them  he  would  convey 
the  same  to  him  by  way  of  advancement  and  charge  him 
with  their  value.  Leonard  took  possession  of  the  lands  and 
made  improvements  on  them  and  occupied  the  lands  until 
his  death.  William  Grady  died  not  having  conveyed  the 
lands  to  Leonard.  The  widow  and  heirs  of  Leonard  Grady 
brought  a  suit  against  the  widow  and  heirs  of  William  Grady 
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for  specific  performance  of  William  Orady's  contract,  and 
the  court  decreed  a  specific  performance  of  the  contract. 
The  widow  of  William  Grady  was  a  party  to  this  suit  and 
served  with  process,  but  made  no  appearance.  After  this  the 
widow  of  William  Orady  brought  suit  for  her  dower  interest 
in  the  lands,  and  the  court  held:  "The  alienation  of  real 
estate  by  the  husband,  whether  voluntary,  as  by  deed  or  will, 
or  involuntary,  as  by  proceedings  against  him,  or  otherwise, 
will  confer  no  title  on  the  alienee  as  against  the  wife  in  re- 
spect to  her  dower";  and  that  the  suit  ^^^  for  specific  perform- 
ance of  the  contract  made  by  the  widow's  husband  and  the 
decree  enforcing  such  contract  did  not  bar  the  widow's  dower 
rights,  as  they  were  not  drawn  in  question  in  the  specific  per- 
formance suit;  that  the  decree  in  that  case  had  the  same 
effect,  and  no  more,  than  a  deed  would  have  had  executed  by 
William  Orady  alone  at  the  time  the  decree  was  rendered 
had  he  then  been  living.  Section  64  of  chapter  46  of  the 
General  Statutes  of  1878  of  the  state  of  Minnesota  provides 
that  a  surviving  husband  or  wife  shall  be  entitled  to,  and 
shall  hold  in  fee  simple,  an  undivided  one-third  of  all  lands 
of  which  the  deceased  was  at  any  time  during  the  marriage 
seised  or  possessed.  A  wife  owned  certain  real  estate.  A 
judgment  was  obtained  against  the  wife  and  her  lands  levied 
upon  and  sold  to  satisfy  the  judgment.  The  wife  then  died, 
and  the  husband  brought  suit  against  the  purchasers  of  the 
real  estate  at  the  execution  sale  to  recover  his  rights  in  said 
real  estate.  And  in  Dayton  v.  Corser^  51  Minn.  406,  the  su* 
preme  court  of  Minnesota  held  that "  the  inchoate  contingent 
interest  of  a  husband  or  wife  in  real  estate  owned  by  the 
other  fixed  [by  the  statute  just  quoted],  and  commonly 
called  the  '  dower  right,'  is  not  divested  by  a  transfer  of  title 
from  the  owner  of  the  property  to  a  purchaser  at  an  execution 
sale  founded  upon  a  judgment  against  such  owner."  The 
court  said:  ^'It  hardly  seems  necessary  to  cite  authorities 
to  the  proposition  that  at  common  law  a  wife  could  not  be 
deprived  of  her  dower  rights  in  the  real  estate  of  her  husband 
through  a  sale  upon  execution  under  a  judgment  obtained 
against  him  subsequently  to  the  marriage":  See,  also.  Barker 
V.  Parker,  17  Mass.  564.  It  is  to  be  remembered  that  the 
language  of  our  statute  is,  that  the  widow  shall  have  dower 
in  all  the  real  estate  of  which  her  husband  was  seised  dur^ 
ing  the  marriage,  "unless  she  is  lawfully  barred  thereof." 
Keeping  in  view  the  nature  of  a  dower  interest  as  defined 
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by  the  common  law,  and  the  reason  and  spirit  of  the 
common  law  on  the  subject,  and  the  authorities  just  '^^ 
cited,  we  would  feel  safe  in  saying  that  the  dower  rights 
of  the  appellee  in  this  case  were  not  extinguished  or  barred 
by  the  sale  on  execution  of  her  husband's  real  estate  during 
his  life  on  a  judgment  rendered  against  him.  But  our  stat- 
ute has  not  remitted  the  courts  for  guidance  entirely  to  the 
common  law  and  common«law  decisions  in  respect  of  dower 
for  determining  in  what  manner  a  wife  or  widow  may  be  law- 
fully barred  of  her  dower  rights.  Sections  12,  13,  and  15  of 
chapter  23  of  the  Compiled  Statutes  of  1893  provide  in  what 
manner  a  married  woman  may  bar  her  dower  rights  in  the 
real  estate  of  her  husband.  Substantially,  these  provisions 
provide  that  a  married  woman  shall  be  deemed  to  have  re- 
leased or  waived  her  rights  to  dower  in  her  husband's  real 
estate  only  by  her  voluntary  act  or  contract;  and  section  43 
of  chapter  73  of  the  Compiled  Statutes  of  1893  provides  that 
a  married  woman,  ''  to  convey  her  right  of  dower,  she  must 
execute  a  deed  with  or  without  her  husband";  and  section  7 
of  said  chapter  23  provides  that  ^'  when  a  widow  shall  be 
entitled  to  dower  out  of  any  lands  which  shall  have  been 
aliened  by  the  husband  in  his  lifetime,  ....  such  lands 
shall  be  estimated  in  setting  out  the  widow's  dower  accord* 
ing  to  their  value  at  the  time  when  they  were  so  aliened." 
This  statute  is  of  itself  a  legislative  recognition  of  the  inabil- 
ity of  a  husband  to  deprive  his  wife  of  her  dower  rights  in 
his  real  estate  by  a  direct  or  indirect  alienation  thereof.  And 
section  477  of  the  Code  of  Civil  Procedure  provides  that  judg- 
ments shall  be  a  lien  upon  the  lands  of  a  debtor;  and  section 
491  a  of  the  code  provides  that  when  an  execution  shall  be 
levied  upon  real  estate,  the  sheriff  shall  cause  the  interest  of 
the  execution  debtor  in  such  real  estate  to  be  appraised  at  its 
real  value;  and  by  sections  499  and  500  of  the  code  it  is  pro- 
vided, in  substance,  that  the  sale  of  a  debtor's  real  estate  on 
execution,  and  the  conveyance  of  such  real  estate  to  the  pur- 
chaser thereof  at  such  sale,  shall  vest  in  such  purchaser  the 
interest  which  the  execution  '^'  debtor  had  in  said  real 
estate  at  the  time  the  judgment  under  which  it  was  sold 
became  a  lien  thereon.  In  the  case  at  bar,  David  Butler  had 
the  title  to  the  real  estate  in  controversy  at  and  before  the 
time  it  was  sold  on  execution,  but  that  title  was  encumbered 
or  burdened  with  the  inchoate  dower  interest  of  his  wife,  the 
appelleO|  and  when  the  judgment  was  rendered  against  David 
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Boiler  it  became  a  lien  upon  the  interest  of  David  Butler  in 
said  real  estate,  bnt  that  lien  was  subject  to  the  inchoate 
dower  interest  of  the  wife  therein.  When  this  real  estate  was 
sold  and  the  sale  confirmed,  and  the  sheriff  executed  a  deed 
in  pursuance  thereof,  he  conveyed  to  Fitzgerald  all  the  inter- 
est that  David  Butler  had  in  this  real  estate,  and  such  pur- 
chaser took  the  title  to  this  real  estate  charged  with  the  same 
burdens  and  encumbrances  thereon  that  it  was  charged  with 
while  the  title  rested  in  David  Butler,  the  wife's  inchoate  dower 
right  The  rule  of  caveat  emptor  applies  to  a  purchaser  of 
real  estate  at  a  judicial  sale  thereof  on  execution,  and  the 
conveyance  made  to  such  a  purchaser  by  the  sheriff  has  no 
greater  effect,  and  conveys  no  greater  estate,  than  would  a 
quitclaim  deed  for  the  premises  executed  by  the  execution 
debtor:  Norton  v.  Nebraska  Loan  cfc  Trust  Co,^  85  Neb.  466; 
37  Am.  St.  Rep.  441;  Hamilton  v.  Southern  Nevada  etc.  Min. 
Co.j  88  Fed.  Rep.  562.  What  the  law  does  not  permit  a  hus- 
band to  do  directly  he  may  not  do  by  indirection;  and  as  we 
have  seen  it  was  not  in  the  power  of  David  Butler,  by  volun* 
tarily  alienating  his  real  estate  during  his  marriage,  to  de- 
prive his  wife  of  her  dower  rights  therein,  it  logically  follows 
that  the  sale  of  David  Butler's  real  estate  on  execution  on  a 
judgment  rendered  against  him  alone  did  not  bar  or  extin- 
guish the  dower  right  of  his  wife  or  widow  therein;  and  it  is 
immaterial  whether  the  debt  on  which  such  judgment  was 
rendered  was  contracted  voluntarily  or  otherwise  by  the  hus- 
band. We  accordingly  hold  and  decide  that  the  sale  of  the 
real  estate  of  a  husband  under  execution  on  a  judgment 
against  him  alone,  followed  *•■  by  judicial  confirmation  and 
conveyance,  does  not  extinguish  the  inchoate  dower  of  the 
wife  in  such  real  estate;  and  that  upon  the  death  of  the  hus- 
band the  widow  is  entitled  to  have  her  dower  assigned  out  of 
such  real  estate. 

2.  The  second  question  is,  in  estimating  the  value  of  the 
real  estate  in  controversy  for  the  purpose  of  assigning  the 
widow  her  dower  therein,  whether  its  value  at  the  date  of 
the  judicial  conveyance  made  thereof  in  pursuance  of  its  sale 
on  execution,  or  its  value  at  the  date  of  the  husband's  death, 
shall  be  adopted.  At  common  law  the  rule  was,  if  a  husband 
died  seised  of  real  estate,  in  estimating  its  value  for  assign- 
ing his  widow  dower  therein  its  value  at  the  date  of  the  as- 
signment of  dower  was  adopted:  2  Scribner  on  Dower,  sea 
80,  p.  595.     The  present  English  rule  is  that,  where  the  title 
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to  real  estate  is  in  an  alienee  of  the  husband,  in  estimating 
the  value  of  such  real  dstate  for  the  purpose  of  assigning  the 
husband's  widow  dower  therein,  the  value  of  the  real  estate 
at  the  time  of  the  husband's  death  is  taken;  and  if  improve- 
ments have  taken  place  between  the  time  of  the  husband's 
death  and  the  time  of  the  assignment  of  dower,  then  the  value 
must  be  taken  at  the  date  of  the  assignment.    The  common- 
law  rule  for  estimating  the  value  of  real  estate  out  of  which 
dower  is  to  be  assigned  to  a  widow,  the  title  to  which  real  estate 
is  at  the  time  in  an  alienee  or  a  grantee  of  an  alienee  of  the 
husband,  is  stated  in  some  old  English  cases  found  in  2  Scrib- 
ner  on  Dower,  605,  as  follows:  ''  If  a  man  be  seised  of  land 
in  fee,  and  take  a  wife,  and  enfeoff  a  stranger  of  the  land, 
and  the  feoffee  builds  thereupon  a  castle  or  mansion  house, 
or  other  buildings,  or  otherwise  improves  it,  so  that  it  is 
worth  more  by  the  year  than  when  it  was  in  the  posses* 
eion  of  the  husband,  the  wife  shall  not  have  her  dower, 
but  according  to  the  value  it  was  of  in  the  time  of  her  hus- 
band."    ^'E.,  who  was  the  wife  of  R.,  demands  one-third  part 
of  three  acres  of  land  with  the  appurtenances  in  E.,  as  her 
dower,  against  W.,and  W.  comes  and  says  that  he  bought  the 
land  of  her  '^^  husband,  naked  and  unbujlt  upon,  and  he 
built  upon  it;  and  he  willingly  allows  to  her  her  third  part, 
saving  the  buildings  to  himself.    And,  therefore,  she  had  her 
seisin,  saving  to  the  said  W.  the  houses  built  by  him,  etc., 
because  he  had,  without  the  buildings,  where  she  might  have 
her  land,  etc."    In  Humphrey  y.  Phinney^  2  Johns.  484, 
Chief  Justice  Kent,  who  delivered  the  opinion  in  that  case, 
cited  the  old  English  cases  just  quoted,  and  declared  that 
^'  such  was  the  law  as  understood  and  declared  in  the  most 
ancient  decisions  of  which  we  have  any  record."    The  Ameri« 
can  rule  follows  the  rule  of  the  common  law:  2  Scribner  on 
Dower,  612.    See  the  rule  stated  and  the  authorities  collated 
in  support  thereof  in  5  Am.  &  Eng.  Ency.  of  Law,  929,  note 
2.    Section  7  of  chapter  23  of  the  Compiled  Statutes  of  1893 
provides:  **  When  a  widow  shall  be  entitled  to  dower  out  of 
any  lands  which  shall  have  been  aliened  by  the  husband  in 
his  lifetime,  and  such  lands  shall  have  been  enhanced  in  value 
after  the  alienation,  such  lands  shall  be  estimated,  in  set- 
ting out  the  widow's  dower,  according  to  their  value  at  the 
time  when  they  were  so  aliened."    This  statute  is  declaratory 
of  and  follows  the  common-law  rule.     But  the  real  estate  in 
this  controversy  was  sold  under  execution  on  a  judgment 
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rendered  against  the  husband  alone.  Was  the  judicial  sale 
of  this  real  estate  and  the  confirmation  and  conveyance  made 
in  pursuance  thereof  an  "  alienation  "  of  such  real  estate  by 
the  husband  within  the  meaning  of  this  statute?  It  would 
seem  that  the  alienation  mentioned  in  the  statute  meant  some 
voluntary  act  of  the  husband.  The  word  **  alienate"  means: 
''To  transfer  property  to  another;  to  make  a  thing  another 
man's.  In  common  law  to  alienate  realty  is  voluntarily  to 
part  with  ownership  in  it,  by  bargain  and  sale,  conveyance, 
gift,  or  will."  "Alienation"  means:  "An  act  whereby  one 
man  transfers  the  property  and  possession  of  laifds,  tene- 
ments, or  other  things  to  another":  Anderson's  Law  Diction- 
ary. But  in  Ayer  v.  Spring^  9  Mass.  8,  it  was  held  that 
"  where  *®*  land  was  taken  by  execution  from  a  husband, 
the  wife  was  held  to  be  dowable  in  the  land,  as  it  existed  at 
the  time  of  the  extent  of  the  execution,  and  not  in  the  erec- 
tions or  improvements  afterward  made";  and  in  McClana^ 
luin  V.  Porter^  10  Mo.  746,  it  was  held  that  "  a  purchaser  of 
lands  under  execution  against  the  husband  occupies  the  same 
position  as  the  alienee  of  the  husband."  To  the  same  effect 
see  Price  v.  Hobbs,  47  Md.  359;  Wood  v.  Morgan,  56  Ala.  897. 
These  authorities  are  quoted  with  approval,  or  rather  without 
dissent,  in  2  Scribner  on  Dower,  612.  We  feel  constrained, 
therefore,  to  hold  that  real  estate  which  has  been  sold  under 
execution  on  a  judgment  against  the  husband  alone,  such 
sale  confirmed  and  a  conveyance  made  in  pursuance  thereof, 
is  real  estate  aliened  by  the  husband  within  the  meaning  of 
said  section  7  of  chapter  23. 

It  appears  from  the  stipulation  of  facts  in  this  case  that 
the  real  estate  in  controversy  at  the  date  of  the  judicial  con* 
veyance  made  thereof  in  pursuance  of  its  sale  on  execution 
was  of  a  certain  value,  and  that  the  value  of  the  real  estate 
at  the  date  of  David  Butler's  death,  exclusive  of  improvements 
thereon,  was  of  a  different  value.  The  contention  of  the 
appellant  is  that  in  estimating  the  value  of  this  real  estate 
for  the  purpose  of  assigning  Mrs.  Butler  dower  therein,  its 
value  at  the  date  of  the  judicial  conveyance  thereof  made  in 
pursuance  of  its  sale  on  execution  should  be  taken,  while  the 
appellee  contends  that  the  real  estate  as  it  existed  at  the  date 
of  David  Butler's  death,  excluding  improvements  made 
thereon  since  the  date  of  the  sheriff's  deed,  should  be  the  one 
adopted.  The  statute,  said  section  7  of  chapter  28,  provides 
that  in  estimating  the  value  of  the  real  estate  for  tbo  purpose 
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of  the  widow's  dower  therein  its  value  at  the  time  it  was 
aliened  shall  be  taken  when  such  real  estate  shall  have  been 
enhanced  in  value  after  the  alienation.  We  are  thus  brought 
to  the  consideration  of  the  question,  What  is  the  meaning  of 
*' enhanced  in  value"  in  the  statute?  Does  it  mean  an  ap- 
preciation ^^^  and  increase  in  value  from  any  and  all  causes, 
or  is  it  limited  in  its  meaning  to  appreciation  in  the  value  of 
the  real  estate  by  reason  of  improvements  put  thereon  by  the 
alienee?  In  Thomburn  v.  Doscher,  82  Fed.  Rep.  810,  the 
precise  question  arose,  and  the  court  held  that  ^'  in  estimating 
the  value  of  a  widow's  dower  in  land  aliened  by  the  husband 
in  his  lifetime,  she  ought  to  have  the  benefit  of  the  increase 
in  value  between  the  date  of  such  alienation  and  the  death 
of  the  husband,  not  arising  from  improvements  made  or 
placed  thereon."  In  Allen  v.  McCoys  8  Ohio,  418,  it  is  said 
that  in  making  assignment  of  dower,  the  rule  of  value  is  to 
be  taken  at  the  time  of  assignment;  but  all  increased  value 
from  actual  improvements  on  the  ground  is  to  be  excluded. 
In  McClanahan  v.  Porter^  10  Mo.  746,  it  was  held  that  '*  where 
lands  have  increased  in  value  from  extrinsic  causes  not  con* 
nected  with  the  labor  or  expenditure  of  the  alienee,  the  widow 
takes  according  to  the  value  at  the  time  of  the  assignment.'' 
In  Summers  v.  Babb^  18  111.  488,  it  was  held:  *^A  widow  is 
only  entitled  to  take  her  dower  according  to  the  valuation  of 
the  land  at  the  time  of  the  alienation.  She  is  not  dowable 
of  improvements  put  upon  the  land,  but  is  entitled  to  the 
benefit  of  its  increased  value,  arising  from  other  causes  than 
the  labor  and  expenditure  of  the  alienee."  In  Thompson  ▼• 
Morrow,  6  Serg.  &  B.  289,  9  Am.  Dec.  858,  Tilghman,  C.  J., 
discussing  the  point  under  consideration,  said:  *'  So  far  as 
concerns  improvements  made  by  the  alienee,  it  is  agreed  that 
the  tenant  shall  be  protected  from  this  hardship;  but  as  to 
any  value  which  may  chance  to  arise  from  the  gradually  in- 
creasing  prosperity  of  the  country,  and  not  from  the  labor  or 
money  of  the  alienee,  it  would  be  hard  indeed  upon  the  widow 
if  she  were  precluded  from  taking  her  share  of  it.  She  runs 
the  risk  of  any  deterioration  of  the  estate  which  may  arise 
either  from  public  misfortune,  or  the  negligence,  or  even  the 
voluntary  aot  of  the  alienee;  for,  although  he  destroy  the 
buildings  erected  by  the  husband,  '^^  the  widow  has  no 
remedy,  nor  can  she  recover  any  more  than  one-third  of  the 
land  as  she  finds  it  at  the  death  of  her  husband."  And  in 
Powell  T«  Hanson  etc.  Mfg.  Co.^  8  Masoui  847|  Mr.  Justice 
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Story,  referring  to  the  opinion  of  Thompson  ▼.  Jforrow,  6  Serg. 
&  R.  289, 9  Am.  Dec.  358,  said:  '^This  doctrine  appears  to  me 
to  stand  upon  solid  principles  and  the  general  analogies  of  the 
law.  If  the  land  has  in  the  intermediate  period  risen  in  value, 
she  receives  the  benefit;  if  it  has  depreciated,  she  sustains  the 

loss If,  on  the  other  hand,  the  value  of  the  land  has 

increased  solely  from  the  improvements  made  upon  it,  and 
without  those  improvements  it  would  have  remained  of 
the  same  value  as  at  the  time  of  the  alienation,  the  old  value, 
and  not  the  improved  value,  is  to  be  taken  into  consideration. 
For  practical  purposes  it  is  impossible  to  make  any  distinc- 
tion between  the  value  of  the  improvements  and  the  value 
resulting  from  the  improvements;  between  improvements 
which  operate  on  a  part  of  the  land  and  those  which  operate 
upon  the  whole.  Upon  the  whole,  my  judgment  is  that  the 
dower  must  be  adjudged  according  to  the  value  of  the  land 
in  controversy  at  the  time  of  the  assignment,  excluding  all 
the  increased  value  from  the  improvements  actually  made 
upon  the  premises  by  the  alienees,  leaving  to  the  dowress  the 
full  benefit  of  any  increase  of  value  arising  from  circum« 
stances  unconnected  with  those  improvements."  We  think 
the  reasoning  of  these  cases  is  unanswerable,  and  we  there* 
fore  conclude  that  in  estimating  the  value  of  real  estate 
aliened  by  the  husband  during  his  marriage  for  the  purpose 
of  assigning  his  widow  dower  therein,  the  value  of  the  real 
estate  is  to  be  estimated  as  it  stood  at  the  time  of  the  assign* 
ment  of  dower,  excluding  the  increase  in  value  of  the  real 
estate  resulting  from  improvements  made  thereon  by  the 
alienees  after  the  date  of  the  alienation. 
The  judgment  of  the  district  court  is  afiirmed* 

DOWKR — WHEl*HBa    EXTIVGUISHKD    BT    BXBOUTIOM  OR    JUDICIAL    SaU 

AGAINST  Husband. — A  widow's  right  to  have  dower  assi^aed  to  her  oat  of 
the  lands  of  her  deceased  husband  is  not  subject  to  an  execution  at  law: 
McMcJum  ▼.  Gray,  150  Mass.  289;  15  Am.  St  Rep.  202,  and  note.  A  right 
of  dower  is  superior  to  all  judgment  liens  aocming  after  the  marriage;  i^idb- 
Un  ▼.  Rixey,  ^9  Va.  832;  37  Am.  St.  Rep.  891»  and  note.  This  qnestion 
is  fully  discussed  in  the  notes  to  Thompson  v.  McCorhle^  43  Am.  St  Rep. 
848;  Moort  t.  Mnyor,  59  Am.  Deo.  475;  Oomha  ?.  Toung,  26  Am.  Dea  231, 
and  Den  t.  FrtWp  22  AuL^Dec.  710. 

DowEB — ^Dbfinition. — Dower  is  the  provision  made  by  law  for  the  wift 
out  of  the  lands  and  tenements  of  her  husband  for  her  support  and  mainto* 
nance  after  his  death:  Adams  ▼.  Storey,  135  IlL  448;  25  Am.  St  Rep.  392. 

Dower  It  not  Founded  in  Contraot,  bat  results  from  marriage  aa  a 
le/^al  incident  thereto:  Magee  ▼.  Young,  40  Miss.  164;  90  Am.  Doa  823^ 
and  notei  Bia/iop  v.  Boylt,  9  Ind.  169;  68  Am.  I>so.  615w 
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DOWBR — ^VaLTTI  07  AT  WHAT  TdCS  TO  BS  COMPUTED.  ~ A  wiitow  18  enti- 
tled to  dower  only  acoording  to  the  yaltie  of  the  land  at  the  time  of  aliena* 
tioD,  and  not  according  to  its  improved  valae  at  the  time  of  demand:  Van 
Daren  Y.  Van  Doren,  2  Penn.  697;  4  Am.  Deo.  408,  and  note;  Hale  v.  Jamee^ 
4  Johns.  258;  10  Am.  Dec  328;  Mtifumfy  v.  Toung,  3  Dana,  588;  28  Am. 
Deo.  114;   Waters  v,  Oooch,  6  J.  J.  Marsh.  586;  22  Am.  Deo.  108. 

ExiscuTiON  OB  JoTDioiAL  Sales — Cavbat  Emptor.— The  rale  of  caveat 
emptor  applies  on  sales  of  land  nnder  execution:  Stearns  ▼.  BkUen,  63 
Vt.  259;  25  Am.  St.  liep.  758,  and  note;  BuUard  v.  McArdle,  98  Gal.  355; 
85  Am.  St.  Rep.  176,  and  note;  and  see^  also,  th«  note  to  Bond  w.  Montgom^ 
ery,  35  Am.  St.  Rep.  126. 


Chappbb  v.  Atlas  Lumber  Company. 

[48  Nebraska,  224.] 
CONSIDBRATION. — A    MORTOAOB    GiVBN    lOB    THB    PcTRPOSB  OV  PATTira  A 

Prb-bxihtino  Indebtedness  is  based  upon  a  sufficient  consideration, 
and  protects  the  mortgagee  to  the  same  extent  as  if  a  new  consideratioa 
had  been  given  when  the  mortgage  was  executed. 
IvsoLYBNT   Dbbtors — PRBrERENCBS.  — A  debtor  in  failing  oiroumstanoes 
may  lawfully  pay  or  secure  one  creditor  to  the  exclusion  of  others. 

IdOBTOAGE— ThOCOH    THB    POSSESSION    07    MORTGAOED  GhATTBLS  by   tht 

mortgagor  raises  the  presumption  that  the  mortgage  was  fraudnlent» 
yet  it  is  not  oonclusive^  hut  may  be  overcome  by  evidence  of  the  good 
faith  of  the  transaction. 

MOBTOAOB.— A  Prbsumption  ov  Fbaitd  Arising  from  a  mortgagor  re- 
maining in  possession  of  mortgaged  chattels  terminates  when  he  sor- 
renders  such  possession  to  the  mortgagee. 

MoBTOAOB  OT  Ghattbls— >MoDB  OF  Salb  uhdbb. — ^The  fact  that  a  mort- 
gagee sells  the  mortgaged  ohattels  in  a  mode  difiFerent  from  that  stipn* 
lated  for  in  the  mortgage  does  not  make  it  fraudulent,  nor  otherwiM 
invalidate  it,  nor  give  priority  to  junior  liens. 

Martin  Langdon^  MeClure  Jt  Andenan^  and  L  Dwan^  for 
the  plaintiff  in  error. 

W.  8.  Morlan^  contra. 

•••  NoRVAL,  C.  J.  ThiR  action  was  brought  by  the  Atlas 
Lumber  Company,  a  corporation,  against  one  S.  S.  Hewitt,  to 
recover  possession  of  a  stock  of  lumber  and  building  material 
situated  in  the  town  of  Beaver  City.  The  plaintiff  claimed 
the  property  under  a  chattel  mortgage  executed  by  one 
William  M.  Ingalls,  and  by  him  delivered  to  the  plaintiff. 
Hewitt,  as  sheriff  of  Pumas  county,  held  the  property  under 
a  writ  of  attachment  issued  out  of  the  district  court  of  said 
county  in  a  suit  wherein  the  Howell  Lumber  Company  was 
plaintiff  and  said  Ingalls  was  defendant.  C.  L.  Chaffee, 
being  the  successor  of  the  Howell  Lumber  Companyi  and  the 
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owner  of  all  the  property  and  accounts  belonging  to  said 
company,  was,  on  his  own  motion,  substituted  by  the  court 
as  defendant  in  place  of  the  sheriiF.  Upon  the  trial  the  jury 
returned  a  verdict  in  favor  of  the  plaintiff,  and  assessing  his 
damages  in  the  premises  at  one  cent.  The  defendant  filed  a 
motion  for  a  new  trial,  which  was  overruled,  and  judgment 
S97  ^ng  thereupon  entered  by  the  court  upon  the  said  ver* 
diet  of  the  jury. 

The  first  contention  made  by  counsel  in  the  brief  of  plain- 
tiff in  error  is,  that  the  verdict  is  contrary  to,  and  is  not  sup- 
ported by,  sufficient  evidence.  It  appears  from  the  evidence 
in  the  record  that  the  defendant  in  error  on,  and  for  a  long 
time  prior  to,  April  30,  1890,  was  engaged  in  the  lumber 
business  at  Beaver  City,  this  state,  the  enterprise  being  con* 
ducted  by  one  William  M.  Ingalls,  its  manager.  On  the  date 
aforesaid  the  Atlas  Lumber  Company  sold  and  disposed  of 
the  business  and  stock  on  hand  to  said  Ingalls  for  the  sum 
of  $2,700,  Ingalls  paying  $1,300  of  the  consideration  in  cash, 
and  the  balance,  amounting  to  $1,400,  was  divided  into  four 
equal  payments  of  $350  each,  for  which  Ingalls  gave  his 
notes,  but  the  same  were  unsecured.  Two  of  these  notes 
having  matured,  and  the  same  not  having  been  paid,  one 
Burt  Coldren,  a  representative  of  the  defendant  in  error» 
about  the  last  of  July  or  the  first  of  August,  1890,  went  to 
Beaver  City,  interviewed  Mr.  Ingalls,  and  requested  that  he 
take  up  the  old  notes  and  give  new  ones  in  their  place,  and 
secure  the  same  by  a  chattel  mortgage  on  his  stock.  Mr.  In- 
galls objected  and  refused  at  that  time  to  give  security,  oq 
the  ground  that  it  would  injure  his  credit.  About  the  sixth 
day  of  Auf^ust,  1890,  Mr.  Coldren  called  again  upon  Mr.  In- 
galls, and  renewed  his  demand  for  security,  and  as  an  induce- 
ment for  the  latter  to  secure  the  claim,  Coldren  proposed  to 
reduce  the  rate  of  interest  from  ten  per  cent  to  eight  per  cent« 
and  to  extend  the  time  of  payment  one  year  on  other  indebted- 
ness of  Ingalls  to  the  company.  This  proposition  was  finally 
accepted  by  Ingalls,  and  he  on  said  date  gave  four  new  notes^ 
amounting  to  $1,437.33,  payable  as  follows:  One  for  $437.33^ 
due  October  Ist;  $300,  due  January  1, 1891;  $300,  due  April  1, 
1891;  and  $400,  due  on  July  1, 1891.  Mr.  Ingalls  at  the  same 
time  secured  the  payment  of  these  notes  by  a  chattel  mort- 
gage covering  his  stock  of  lumber,  ^^  including  the  property 
in  controversy  herein.  This  mortgage  was  duly  filed  in  the 
office  of  the  county  clerk  of  Furnas  county,  on  the  next  day 
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after  it  was  executed.  At  the  same  time,  as  further  security 
for  said  indebtedQess,  Ingalls  assigned  to  defendant  in  error 
a  mechanic's  lien  upon  a  church  building  for  $872,  and 
transferred  accounts  due  him  amounting  to  something  less 
than  $500,  which  accounts  were  deposited  for  collection  in  a 
bank  at  Beaver  City.  After  the  giving  of  the  mortgage  In- 
galls remained  in  possession  of  the  stock,  and  sold  the  same 
in  the  usual  course  of  business.  About  the  first  day  of  May, 
1890,  Ingalls  purchased,  on  sixty  days'  time,  of  the  Howell 
Lumber  Company,  lumber  and  building  material  amount* 
ing  to  the  sum  of  $1,664,  no  part  of  which  has  been  paid» 
For  some  cause  or  other  Ingalls  did  not  succeed  in  his  busi* 
ness  venture,  and  on  or  about  the  twentieth  day  of  Septem- 
ber, 1890,  he  left  Beaver  City  for  Salt  Lake  City,  with  the 
purpose  of  not  returning.  He  met  Mr.  Howard,  the  president 
of  the  defendant  in  error,  at  Denver,  and  on  September  23d» 
at  the  request  of  Howard,  and  as  a  further  or  additional  se- 
curity for  his  indebtedness,  he  executed  a  bill  of  sale  to  the 
Atlas  Lumber  Company  of  his  entire  stock  of  lumber  and 
building  material,  which  was  recorded  on  the  twenty-sev- 
enth day  of  said  month  in  Furnas  county.  On  the  thir- 
teenth day  of  October,  1890,  the  Howell  Lumber  Company 
attached  the  stock  on  hand,  which  was  covered  by  said  chat- 
tel mortgage  and  bill  of  sale,  and  the  sheriff  held  the  same 
until  replevied  in  this  suit. 

It  is  insisted  that  the  chattel  mortgage  was  given  by  In- 
galls and  received  by  the  defendant  in  error  for  the  purpose 
of  defrauding  the  Howell  Lumber  Company.  This  contention 
is  not  well  founded.  The  uncontradicted  testimony  shows 
that  the  mortgage  was  given  for  the  sole  purpose  of  paying  a 
bona  fide  pre-existing  debt,  a  portion  thereof  being  then  past 
due.  This  was  a  sufficient  consideration,  and  protects  the 
defendant  in  error  to  the  same  '^*  extent  as  though  there 
had  been  a  new  consideration  given  when  the  mortgage  was 
executed:  Turner  v.  Killiariy  12  Neb.  580;  Henry  v.  Vlietj  86 
Neb.  138.  It  is  true  that  the  officers  of  the  Atlas  Lumber 
Company  were  aware,  when  the  mortgage  in  question  was 
taken,  of  the  indebtedness  of  Ingalls  to  the  Howell  Lumber 
Company,  and  that  Ingalls  was  being  pressed  by  the  latter 
for  the  payment  thereof,  but  this  did  not  invalidate  the 
mortgage.  It  is  no  longer  a  mooted  question  in  this  state 
that  a  debtor,  in  failing  circumstances,  as  was  Ingalls  when 
the  mortgnge  was  executed|  may  lawfully  pay  or  secure  one 
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creditor  to  the  exclusion  of  others:  Lininger  y.  Raymond^ 
12  Neb.  19;  Deitrich  v.  Hutchinson,  20  Neb.  52;  Rothell  v. 
Grimes,  22  Neb.  526;  Ward  v,  Parlin,  80  Neb.  376.  In- 
stead  of  there  being  an  intention  to  defraud,  either  on  the 
part  of  the  mortgagor  or  mortgagee,  the  contrary  conclusively 
appears  from  the  record.  It  was  only  after  much  persua- 
sion that  Ingalls  was  induced  to  give  the  security.  But  it  is 
contended  that  the  fact  the  mortgagor  remained  in  possession 
and  sold  lumber  and  converted  the  moneys  derived  there- 
from to  his  own  use  shows  the  transaction  to  be  fraudulent, 
and  that  the  mortgage  was  a  mere  device  to  assist  Ingalls  to 
prevent  his  other  creditors  from  collecting  or  securing  their 
claims.  While  the  possession  of  mortgaged  chattels  by  the 
mortgagor  raises  the  presumption  that  the  mortgage  was 
fraudulent,  yet  it  is  not  conclusive,  but  may  be  overcome  by 
evidence  showing  that  the  same  was  made  in  good  faith: 
Robiaon  v.  Uhl,  6  Neb.  328;  Miller  v.  Morgan,  11  Neb.  121; 
Turner  v.  Killian,  12  Neb.  580;  Davis  v.  Scott.  22  Neb.  154. 
In  the  case  at  bar  there  is  no  question,  from  the  evidence 
adduced,  that  the  mortgage  and  the  bill  of  sale  were  made 
in  the  utmost  good  faith  and  without  any  intent  to  defraud 
the  creditors  of  Ingalls.  Again,  the  presumption  of  fraud 
raised  by  the  statute  from  the  possession  of  mortgaged  chat- 
tels by  the  mortgagor  remains  only  so  long  as  the  ^'®  mort- 
gagor retains  such  possession.  In  this  case  there  is  ample 
testimony  to  establish,  and  which  would  have  justified  the 
jury  in  drawing  the  conclusion,  that  at  and  some  time  prior 
to  the  levying  of  the  attachment  the  defendant  in  error  was 
in  possession  of  the  stock  of  lumber,  holding  the  same  under 
the  chattel  mortgage  and  bill  of  sale,  already  alluded  to  aa 
security  for  a  bona  fide  debt.  We  have  no  hesitancy  in  say- 
ing that  the  verdict  and  judgment  are  supported  by  sufficient 
evidence:  Shermn  v.  Oaghagen,  39  Neb.  238. 

The  next  assignment  in  the  petition  in  error  is  in  the  fol- 
lowing language:  "The  court  erred  in  giving  the  following 
instructions  upon  its  own  motion,  to  wit:  Nos.  2,  3,  4,  5,  6,  7, 

8,  and  the  following  part  of  the  eighth  instruction:  *  But  a 
mortgage  to  a  creditor  taking  a  mortgage,  or  buying  a  stock 
of  goods  for  the  purpose  of  securing  a  bona  fide  claim  of  such 
mortgagee,  is  not  fraudulent,  even  if  such  mortgagee  knows 
that  by  such  mortgage  or  sale  other  creditors  are  defrauded*; 

9,  10,  11,  12,  13,  14,  15,  16,  and  17.'*  The  foregoing  assign- 
ment  is  insufficienti  and  must  be  overruled,  under  the  re- 
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pealed  holdings  of  this  court,  unless  it  can  be  sustained  as 
to  all  the  instructions  therein  mentioned.  Plaintiff  in  error, 
in  the  brief  filed,  claims  a  reversal  alone  for  the  giving  of 
seven  out  of  the  sixteen  instructions  complained  of  in  the 
assignment,  thereby,  in  effect,  conceding  that  the  remaining 
nine  instructions,  to  which  no  criticism  is  offered,  are  not 
erroneous.  Several  paragraphs  of  the  charge  of  the  court  cov« 
ered  by  the  assignment,  if  not  all  of  them,  not  only  lay  down 
correct  legal  propositions,  but  are  applicable  to  the  issues 
made  by  the  pleadings  and  evidence,  among  which  are  the 
eleventh,  thirteenth,  and  seventeenth,  which  read  as  follows: 

'^11.  The  law  presumes  transactions  are  honest,  and  made 
for  an  honest  purpose,  until  the  contrary  is  shown;  and  the 
burden  of  the  proof  to  show  a  dishonest  purpose  in  this  case 
is  upon  the  defendant." 

•■*  **  13.  The  jury  are  instructed  that  a  person  who  is  in- 
debted, and  unable  to  pay  all  his  debts  in  full,  has  a  right  to 
prefer  any  one  or  more  of  his  creditors  to  the  exclusion  of  all 
others;  and  in  payment  of  a  bona  fide  indebtedness  to  one 
of  his  creditors,  a  debtor  may  exhaust  the  whole  of  his  prop- 
erty, so  as  to  leave  nothing  for  the  other  creditors  who  are 
equally  meritorious." 

^'  17.  A  pre-existing  debt  already  due  is  a  good  considera- 
tion for  a  chattel  mortgage  or  bill  of  sale  to  secure  the  pay- 
ment of  the  same,  and  protects  the  party  taking  such  security 
to  the  same  extent  as  would  a  new  consideration  given  at  the 
time  of  the  making  of  the  mortgage  or  bill  of  sale." 

The  last  two  instructions  just  quoted  are  in  line  with  the 
decisions  of  this  court  already  cited  in  this  opinion,  and  the 
eleventh  instruction  states  an  elementary  principle  of  law« 
This  assignment  is,  therefore,  overruled  without  considering 
any  of  the  other  instructions  embraced  in  such  assignment. 

At  this  time  we  will  dispose  of  another  assignment,  namely, 
**  The  court  erred  in  refusing  the  following  instructions  asked 
by  the  defendant:  Nos.  4,  5,  6,  7,  8,  9,  10,  11,  12,  and  14.'' 
It  is  not  deemed  necessary  to  set  out  these  requests  to  charge 
in  this  opinion.  Suffice  it  to  say,  that  the  propositions  of  law 
enunciated  in  the  fourth  and  fifth  requests  were  fully  stated 
in  the  instructions  given  by  the  court,  and  it  was  not  error 
to  refuse  to  charge  the  jury  again  upon  the  same  points. 
The  fourth  and  fifth  requests  having  been  properly  refused, 
this  assignment,  for  the  reasons  stated  in  our  discussion  of 
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the  preceding  aBsigQment,  will  be  dismissed  without  further 
consideration. 

Complaint  is  finally  made  because  the  court,  at  the  request 
of  the  plaintiff  below,  gave  this  instruction:  "1.  The  jury 
are  instructed  that  to  entitle  the  plaintiff  to  recover  in  this 
case  it  is  only  necessary  that  he  should  prove  by  a  prepon- 
derance of  the  evidence  that  he  had  a  '"  valid  lien  on  the 
property  replevied  to  secure  an  honest,  bona  fide  debt,  and 
was  entitled  to  possession  by  virtue  of  such  lien  at  the  tinae 
of  the  commencement  of  this  action,  and  it  was  wrongfully 
detained  by  the  defendant.  So  far  as  this  action  is  concernedi 
it  is  immaterial  whether  the  plaintiff,  after  taking  possession 
of  said  property,  sold  the  same  under  one  or  another  of  his 
claimed  liens,  whether  he  sold  at  private  or  public  sale,  or 
what  disposition  he  made  of  the  property.'' 

The  criticism  made  is  upon  the  last  clause  of  the  above 
instruction.  It  is  contended  that  it  does  not  correctly  state 
the  law,  but,  on  the  contrary,  that  it  is  material  what  the 
plaintiff  below  did  with  the  property  after  taking  possession 
thereof.  The  evidence  discloses,  after  the  Atlas  Lumber 
Company  acquired  possession  of  the  stock  under  its  mort- 
gage and  bill  of  sale,  that  it  sold  the  property  in  the  usual 
course  of  business  for  the  purpose  of  paying  its  claim.  This 
method  of  sale  did  not  conflict  with  any  of  the  terms  of  the 
bill  of  sale,  although  the  same  was  not  in  compliance  with  the 
requirements  of  the  chattel  mortgage  or  the  statute  relating 
to  the  foreclosure  of  such  instruments.  Since  the  mortgagee 
was  claiming  under  the  bill  of  sale,  as  well  as  the  mortgage, 
it  could  make  no  difference,  so  far  as  the  validity  of  his 
lien  was  concerned,  that  the  property  was  sold  at  private, 
instead  of  public,  sale.  While  a  mortgagee  of  chattels  must 
dispose  of  the  property  according  to  the  stipulation  of  the 
mortgage,  and  the  provisions  of  the  statute  governing  the  fore- 
closure of  chattel  mortgages,  yet  it  is  not  the  law  if  he  fails 
BO  to  do  in  any  essential  particular,  or  if  he  omits  to  sell 
the  property  after  taking  possession  of  the  same,  that  the 
mortgage  is  thereby  invalidated  and  the  lien  lost,  but  in 
either  case  when  other  creditors  have  a  junior  claim  upon 
the  property,  the  mortgagee  must  account  for  its  value:  Lin^ 
inger  v.  Herron,  23  Neb.  197;  Loeb  v.  Milner,  21  Neb.  892.  It 
matters  not,  so  far  as  the  mortgagor  or  his  other  creditors  are 
concerned,  ••■  whether  the  property  was  sold  at  private  or 
public  sale,  or  what  the  mortgagee  did  with  the  property  after 
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the  same  oame  into  its  posBessioiL    The  instriictioDi  there- 
fore,  was  not  erroneous. 
The  judgment  is  affirmed. 

Chattel  MoBTOAOBs—CoNsroBRATioN. — A  PBS-izianiro  debt  already 
due  is  a  good  considerabion  for  a  chattel  mortgage,  and  protects  the  mort- 
gagee to  the  same  extent  as  woald  a  new  consideration  giyen  at  the  time  of 
making  the  mortgage:  Henry  r.  VUet,  33  Neb.  130;  29  Am.  St.  Rep.  478, 
and  note.  Bat  see  Union  Not.  Bank  y.  Ohm,  3  N.  Dak.  183;  44  Am.  St. 
Rep.  633. 

Chattel  Mortoaoes— RsnifTioN  ov  Possissioif  of  Chattels  bt 
MORTQAOOR. — A  chattel  mortgage  withoat  immediate  delivery  or  change 
of  possession  of  the  property  is  void  as  to  creditors:  MandevUk  ▼•  Avery ^ 
124  N.  Y.  376;  21  Am.  St.  Rep.  678,  and  note.  See,  also,  the  notes  to 
Raihibun  ▼.  Berry ^  33  Am.  St.  Rep.  395,  and  the  extended  note  to  Peabody 
▼.  Landon,  16  Am.  St.  Rep.  912. 

Chattel  MoBTGAOBa— Power  or  Sale  in.  How  must  bb  Exeroibbd. 
This  subject  is  fully  discussed  in  the  extended  note  to  Wygai  ▼.  Bigehw,  16 
Am.  St  R^.  499. 

ASSIGNMBNT  FOR  TBB  BENEFIT  OF  CbBDITOBS— PbBFEBBNOBS. — A  debtor 

may  lawfully  p-'fer  one  creditor  over  anotheri  Kaimua  Y.  BaUin,  62  N.  J. 
Bq.  290;  46  Am.  St  Rep.  620,  and  note. 


HODGKINSON  V.    HoDOKINSON. 

[48  Nbbba8ZA«  a09.] 
HuBBAirD  ABB  Wife.  —  A  Married  Woman  mat  Maintaib  ah  AonoN 
FOR  THE  Alienation  of  Her  Huhband's  Affbotions  if  the  statute  of 
the  state  entitles  her,  while  married,  to  sue  and  be  sued  as  if  she  were 
Bnmarried. 

E,  W.  Thomas  and  O,  W.  Cornell^  for  the  plaintifls  in  error. 

SttM  it  EdwardSj  contra. 

•^*  Ryan,  C.  The  defendant  in  error  recovered  a  judg- 
ment against  plaintiffs  in  error  in  the  district  court  of  Ne- 
maha county.  The  cause  of  action,  as  stated,  was  that 
plaintiffs  in  error  had  induced  their  son,  her  husband,  per- 
manently to  abandon  the  defendant  in  error,  and  to  refuse  to 
provide  for  her  support.  In  connection  with  the  history  of 
desertion  brought  about  as  aforesaid,  there  were  allegations 
that  plaintiffs  in  error  had  manifested  the  most  determined 
and  persistent  disapproval  of  becoming  grandparents,  and 
that  U>  prevent  this  consummation  they  had  induced  their 
Bon  to  attempt  to  procure  an  abortion,  which  had  failed, 
whereupon  defendant  in  error  was  driven  from  the  house  of 
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plain  tiffs  in  error,  wherein,  with  her  husband,  she  had  pre- 
viously been  living,  and  the  separation  and  abandonment 
complained  of  immediately  followed.  The  evidence  was  very 
conflicting,  but  there  was  sufficient  to  sustain  the  averments 
of  the  petition.  There  was  presented  in  the  motion  for  a 
new  trial  a  claim  that,  because  of  surprise,  plaintiffs  in  error 
should  have  been  granted  a  new  trial.  In  support  of  this 
claim  there  seems  to  have  been  used  certain  affidavits,  but 
as  there  was  no  identification  or  preservation  of  them  by  bill 
of  exceptions,  they  cannot  be  considered.  No  other  error 
arising  during  the  trial  was  presented  or  argued.  The  giving 
and  refusal  to  give  instructions  afford  no  ground  of  com- 
plaint, for  exception  was  taken  only  to  a  refusal  to  give  one 
instruction  requested,  and  the  substantial  part  of  that  instruc- 
tion was  embodied  in  others  given  by  the  court  on  its  own 
motion.  « 

It  is  contended,  however,  that  this  action  was  not  main- 
tainable by  the  defendant  in  error,  and  that  in  any  event  a 
recovery  could  be  had  only  for  the  loss  of  services  of  the  hus- 
band. In  respect  to  the  proposition  last  mentioned  it  per* 
haps  would  be  a  sufficient  answer  to  point  out  that  at  common 
law  the  services  and  chattels  of  the  husband  did  ^^  not 
belong  to  the  wife,  as  did  those  of  the  latter  to  the  former^ 
or  which  reason  the  general  rule  contended  for  is  not  deriv- 
able from  a  mere  analogy  as  urged  in  argument.  The  right 
of  the  wife  to  bring  this  action  in  her  own  name  is  conferred 
by  section  8  of  chapter  53  of  the  Compiled  Statutes,  which 
provides:  ^*A  woman  may,  while  married,  sue  and  be  sued,  in 
the  same  manner  as  if  she  were  unmarried."  In  Bennett  v. 
Bennett^  116  N.  Y.  584,  there  is  a  satisfactory  discussion  of 
the  rights  of  a  married  woman  to  recover  for  damages  to  hei^ 
self  under  the  rules  of  the  common  law,  and  as  the  same  are 
affected  by  the  provision  of  our  statute  above  quoted,  and  it 
is  shown  that  at  the  common  law  the  right  to  the  recovery  of 
damages  existed  but  could  only  be  had  by  the  husband  and 
wife  jointly,  on  the  theory  that  during  coverture  the  inde- 
pendent claims  of  the  wife  to  rights  of  action  and  chattels 
were  suspended.  By  the  statutory  provision  that  a  woman 
may,  while  married,  sue  as  if  she  were  single  this  condition 
of  suspension  was  terminated,  and  the  wife  could  then  sue 
just  as  at  common  law  she  could  sue  in  her  own  name  when 
the  suspension  of  her  right  in  that  respect  had  been  ended  by 
the  death  of  her  husband.    See,  also,  in  support  of  the  right 
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of  a  married  woman  to  maintain  an  action  of  the  natnie  of 
that  at  bar,  the  case  of  Warren  v.  Warren^  89  Mich.  123. 
The  judgment  of  the  district  court  is  affirmed. 

HuBBAVD  AND  WiFB — Alixnation  OF  AFFKOTION& — Under  statutes  giv* 
ing  the  wife  a  leparate  legal  existence,  and  placing  her,  with  respect  to  her 
property  and  personal  rights,  upon  an  equality  with  her  husband,  she  may 
maintain  an  action  against  a  third  person  for  alieoating  her  hushand's  affeo^ 
tions  and  depriving  her  of  his  society:  Chw  v.  Chapman,  1S26  Mo.  101;  46 
Am.  St  Rep.  468^  and  extended  note  fully  disonssing  the  nibjeot 


Grebn  t;.  Hall. 

[4a  NXB&ASKA,  276l] 

Thb  Biort  09  Appbal  vrom  a  Judombnt  la  not  Waived  bt  In  Patmbbt 

to  avoid  the  sale  of  the  judgment  debtor's  property  under  an  ezeoatioa 
lor  the  enforcement  of  such  judgment. 


Kennedy^  Gilbert  &  Anderson^  for  the  motion. 

E.  W.  Simeral  and  William  Simeralf  contra. 

*^*  Rtan,  C.  In  this  case  there  was  an  appeal  from  a 
deficiency.judgraent  for  $8,578.10,  and  costs,  rendered  in  the 
district  court  of  Douglas  county,  of  which  judgment  a  tran« 
script  was  duly  filed  in  the  office  of  the  clerk  of  the  district 
court  of  Lancaster  county.  For  its  collection  there  after^ 
ward,  on  October  6,  1892,  was  placed  in  the  hands  of  the 
sherifT  of  the  last-named  county  an  execution,  under  and  by 
-virtue  of  which  the  sheriff  advertised  for  sale  116  lots,  owned 
by  appellant  Coffman.  The  date  fixed  for  this  sale  was 
^^^  November  29,  1892,  It  does  not  appear,  however,  why 
this  sale  was  not  made,  neither  does  the  sheriff's  return  show 
a  postponement.  The  execution  was  returned,  paid  in  full 
July  6,  1893,  on  which  day  there  was  executed  by  the  sheriff 
a  receipt  for  the  costs.  The  judgment,  with  accruing  inter- 
esty  was  discharged  by  the  following  payments:  January  4, 
1893,  1504.37;  March  2,  1893,  $2,904.72;  June  19,  1893, 
$355.50.  All  these  payments,  as  will  readily  be  seen,  were 
made  while  the  sheriff  held  the  execution  for  the  collection  of 
the  judgment,  in  extinguishment  of  which  they  were  made. 
The  appellee,  after  the  case  had  been  submitted  for  final 
determination,  filed  a  motion  to  dismiss  the  appeal  for  the 
reason  that  the  judgment  appealed  from  had  been  fully, 
actuallyi  unconditionally!  and  voluntarily  paid  by  one  of  the 
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appellants.  In  resistance  of  this  motion  the  appellants  have 
submitted  the  affidavit  of  Victor  H.  Coffman,  the  appellant 
by  whom  the  payments  were  made,  to  which  affidavit  he 
attached  a  copy  of  the  execution  and  return  showing  the 
receipt  of  the  execution  by  the  sheriff,  his  advertisement  of 
the  lots  of  Coffman  for  sale  as  above  described,  and  the  date 
whereon  said  return  was  made,  and  the  payment  of  costs. 
The  dates  of  the  several  payments  above  recited  were  shown 
in  support  of  the  motion  of  appellee.  Goffman's  affidavit  was 
to  the  effect  that  to  avoid  a  sale  of  the  lots  advertised  he  had 
made  these  payments,  and  that  they  were  not  voluntarily 
made.  There  was  given  no  supersedeas  undertaking  to  sus- 
pend  the  enforcement  of  the  judgment  against  appellants,  as 
might  have  been  done  under  the  provisions  of  section  677  of 
the  Code  of  Civil  Procedure.  Under  these  circumstances  a 
sale  of  the  property  advertised  would  have  vested  in  the  pur- 
chaser a  title  which  could  not  be  affected  by  the  reversal  of 
the  judgment  appealed  from:  Code  Civ.  Proc,  sec.  508. 

In  support  of  the  motion  to  dismiss  there  has  been  cited 
but  one  precedent,  which,  it  is  claimed,  is  found  in  Hipp  v. 
^'^^  CrenshaWf  64  Iowa,  404.  There  is,  however,  in  the  case 
cited  a  recognition  of  the  principle  that,  if  pay«ment  of  a 
judgment  appealed  from  is  made  under  duress,  the  appeal 
should  not  be  dismissed  on  motion  of  the  appellee  based 
solely  on  the  fact  of  such  payment.  It  was  held  that  the 
appeal  should  be  dismissed  because  the  payment  had  been 
made  merely  to  enable  appellant  to  obtain  a  loan  on  real 
property  affected  by  the  lien  of  the  judgment  appealed  from, 
a  condition  of  affairs  which  did  not  justify  the  inference  of 
duress.  The  right  of  a  judgment  debtor  to  have  an  appeal 
determined,  notwithstanding  payment  thereof  has  been  co- 
erced by  legal  process  during  its  pendency,  is  sustained  by 
HUer  V.  HiUr,  35  Ohio  St.  645;  Ex  parte  Walter,  89  Ala. 
237;  18  Am.  St.  Rep.  103.  In  Scholey  v.  HaUey,  72  N.  Y. 
578,  it  was  moreover  held  not  indispensable  to  a  right  of 
recovery  of  money  paid  on  a  judgment  before  its  reversal  to 
show  that  such  payment  had  been  coerced  by  execution. 

The  motion  of  appellee  to  dismiss  this  appeal  should  be 
overruled.  

Appsal  aftib  SATisFAcmoN  OF  JuDQMSNT.  — An  appeal  doM  not  lie  from 
a  discharged  and  satisfied  judgment:  8kUe  t.  Oonklingt  54  Kao.  108;  46  Am. 
At.  Kep.  270^  and  extended  note. 
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Glass  v.  Zutaybbv. 

[48  NSBBllXA,  881] 

HusBAiTD  AHD  WiVB^PiUBUiiPTioN  or  Fbaud. — ^If  a  mortgage  from  a  hu* 
band  to  his  wife  most  prevent  his  creditors  from  realising  their  claims 
against  him,  it  is  presumed  to  be  fraudulent,  and  aha  moat  assume  the 
burden  of  proving  that  it  was  made  in  good  faith. 

PlucnoB — Afpsllatb  Procsdubs. — ^The  question  whether  the  evidenoa 
sustains  the  judgment  cannot  be  considered  in  the  absence  of  a  bill  of 
exceptions  properly  authenticated,  and  a  bill  authenticated  by  the  clerk 
of  the  court  under  ciroumstances  not  authorizing  him  to  aot  is  naavail* 
ing. 

T.  Appelget,  for  the  plaintiff  in  error. 
(7.  Rood  and  S.  P.  Davidaonf  contra, 

*'*  Post,  J.  This  was  an  action  in  the  district  court  for 
Johnson  county  to  recover  for  the  conversion  of  a  stock  of 
drags  and  druggists'  fixtures.  The  plaintiff  below,  who  is 
also  plaintiff  in  this  court,  claimed  through  James  R.  Glass, 
her  husband,  under  a  chattel  mortgage  to  secure  an  alleged 
indebtedness  to  her,  while  the  defendant  Zutavern,  as  sheriff, 
and  the  other  defendants  as  attaching  creditors,  claimed 
through  certain  orders  of  attachment  issued  in  actions  com« 
menced  by  them  against  the  said  James  R.  Glass.  There 
was  a  verdict  and  judgment  for  the  defendants,  from  which 
the  plaintiff  has  prosecuted  proceedings  in  error  in  this  court. 

The  first  of  the  alleged  errors  is  that  the  district  court 
€rred  in  modifying  two  instructions  asked  by  the  plaintiff. 
The  modifications  complained  of  consist  in  the  addition  to  a 
pariEtgraph  evidently  intended  as  a  statement  of  the  facto 
essential  to  entitle  the  plaintiff  to  recover,  the  proposition 
that  the  jury  must  be  satisfied  that  the  plaintiff's  mortgage 
was  in  good  faith  for  a  sufficient  consideration,  and  not  for 
the  purpose  of  defrauding  the  creditors  of  the  mortgagor. 
There  was  no  error  in  the  action  assigned.  Indeed,  the  in- 
structions as  submitted  failed  to  state  the  law  applicable  to 
the  case  on  trial,  and  to  have  given  them  in  the  form  pre* 
sented  would  have  been  prejudicial  error.  It  had  been 
clearly  shown  that  the  effect  of  the  mortgage  of  the  plaintiff 
from  her  husband  was  to  defeat  the  creditors  of  the  latter, 
and  to  prevent  them  from  realizing  on  their  claims  against 
him.  It  was,  therefore,  presumptively  fraudulent,  and  the 
burden  was  upon  the  plaintiff  to  prove  the  •••  contrary; 
hence  the  direction  that  she  must  affirmatively  establish  her 
good  faith  was  rightly  given. 
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It  if  next  complained  that  the  court  erred  in  giving  in- 
fitructions  1,  2,  8, 4,  and  5,  asked  by  the  defendants,  and  1, 2, 
8,  4,  6,  and  6,  on  its  own  motion.  This  method  of  assigning 
errors,  it  has  been  frequently  held,  is  insufficient,  provided 
any  of  the  instructions  complained  of  correctly  state  the  law, 
and  it  is  conceded  that  some  of  them  do  in  this  case.  It  is 
next  argued  that  the  court  erred  in  refusing  instructions  5 
and  10  asked  by  the  plaintiff.  But  the  first-named  instruc- 
tion is  not  contained  in  the  record,  while  we  find  no  exception 
to  the  refusal  of  the  other,  if  indeed  it  was  refused,  which  is 
not  clear  from  the  record. 

The  only  other  assignment  is,  that  the  evidence  does  not 
sustain  the  judgment.  But  that  question  cannot  be  consid- 
ered in  the  absence  of  a  bill  of  exceptions  properly  authenti- 
cated. The  only  pretense  of  an  observance  of  the  statutory 
requirements  for  the  settlement  and  allowance  of  exceptions 
is  a  certificate  of  the  clerk  to  the  effect  that  '*  the  foregoing 
is  all  the  evidence  given  or  o.Tered,  with  the  rulings  and  ex- 
ceptions thereon,"  etc.  It  is  only  in  the  exceptional  cases 
enumerated  in  section  811  of  the  Civil  Code  that  the  clerk 
is  authorized  to  allow  and  sign  the  exceptions:  Scott  v. 
Spencer^  42  Neb.  632,  and  cases  cited.  The  certificate  of  the 
clerk  being  without  authority,  it  follows  that  the  question  of 
the  sufficiency  of  the  evidence  is  not  presented  to  this  courL 

The  judgment  of  the  district  court  must  therefore  be  af- 
firmed.   

FrAUDITLBNT  CONVBTANOn  BKTWEXM    HVSBAND  AVD  WiVS. —  A   VollUI* 

tery  ooDTeyance  to  a  wife  ii  fraudulent,  as  to  pre-eziating  orediton,  if 
made  when  the  donor  is  in  embarrassed  financial  circumstanoes,  though  h« 
retains  property  nominally  more  than  equal  to  all  his  indebtedness,  if  the 
property  retained  proves  insufficient  to  discharge  all  his  liabilities:  Afcurmom 
r,  Harwood^  124  Bl.  lOi;  7  Am.  St.  Rep.  345,  and  note.  A  husband  may 
give  a  deed  or  mortgage  to  his  wife  to  secure  a  pre-existing  bona  fide  debt 
owing  her,  and  such  conveyance  is  not  void  as  to  his  other  oreditors:  Note 
to  Daggett  v.  Buifer,  81  Am.  St  Rep.  466.  The  fact  that  property  is  pur- 
ohased  by  tije  wife  and  partly  paid  for  by  the  husband,  and  the  deed  takea 
in  the  name  of  the  wife,  ooupled  with  an  existing  indebtedness  of  the  hus- 
band, makes  a  prima  facie  case  of  fraud:  Beel  v.  Livingston,  34  Fla.  377;  43 
Am.  St.  Rep.  202,  and  note.  A  transfer  of  a  considerable  portion  of  prop, 
erty  by  a  debtor,  when  in  failing  oircnmstanoes,  to  his  wife,  and  imme- 
diately after  acquiring  it,  may,  unexplained,  raise  a  presumption  of  fraud, 
but  all  taint  of  suspicion  may  be  removed  by  showing  the  utmost  good 
faith  in  the  transaction:  WilUanu  ▼.  Harris,  4  S.  Dak.  22;  46  Am.  St.  Rep. 
763,  and  note.  See,  also^  the  extended  note  to  Henderwm  ▼•  Henderson,  19 
Am.  St.  Rep.  667. 
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Appeal— Bill  of  Ezosptioks — ^Nbcbssitt  idr. — ^Where  no  bill  of  «z- 
oeptions  to  the  opinion  of  the  trirfl  judge  is  taken,  the  question  is  not  prop- 
erly before  this  oourt  for  its  decision,  and  any  opinion  it  might  express 
thereon  wonld  be  extrajudioial:  AUaire  ▼.  HarCHhome,  21  N.  J.  L.  0G5;  47 
Am.  Deo.  175;  Graham  v.  McOreary,  40  Pa.  St.  516;  80  Am.  Dea  691. 
Qnly  the  facts  stated  in  the  bill  of  exceptions  can  be  judicially  noticed  on 
writ  of  error:  Wood  ▼.  Jachaon,  8  Wend.  9;  22  Am.  Deo.  603;  Fortjfth  ▼. 
MaUhem,  14  Pa.  St.  100;  63  Am.  Dec  622,  and  note. 


Johnson  v.  Hardy. 

[48  Nkb&ASKA,  868.] 

R/ioniBMT. — A  TsiTAMT  IN  GoMMON  CANNOT,  in  an  action  of  ejectment, 
recover  possession  of  the  whole  of  the  property  against  a  person  In 
possession  without  any  right.  The  recovery  most  be  limited  to  the 
extent  of  the  plaintiff's  title. 

Ricketts  Jt  Wilson,  for  the  plaintiff  in  error. 
Abbott,  Selleck  (k  LanCj  contrci. 

••*  Ragan,  C.  This  is  an  action  of  ejectment  brought  by 
William  E.  Hardy  and  Cora  K.  Pitcher  against  Andrew  J. 
Johnson,  in  the  district  court  of  Lancaster  county.  Hardy 
and  Pitcher,  in  their  petition,  alleged  that  they  were  the 
owners  of  and  had  a  legal  estate  in  lot  1,  block  2,  in  J.  O. 
Young's  south  addition  to  East  Lincoln,  and  were  entitled 
to  the  immediate  possession  thereof;  and  that  Johnson  had 
held  the  possession  of  said  real  estate  against  them  since  the 
first  day  of  May,  1890.  The  answer  of  Johnson  was  a  gen- 
eral denial,  the  statute  of  limitations,  and  adverse  possession 
of  the  property  for  more  than  ten  years  prior  to  the  bringing 
of  the  suit.  Hardy  and  Pitcher  had  a  verdict  and  judgment, 
and  Johnson  brings  the  case  here  on  error. 

The  petition  in  this  case  was  filed  on  the  seventeenth  day 
of  September,  1890,  and  summons  duly  issued.  This  sum- 
mons was  returned  on  the  29th  of  September,  1890,  not 
served,  because  Johnson  could  not  be  found  in  the  county. 
On  the  9th  of  February,  1891,  an  alias  summons  was  issued 
for  Johnson,  which  was  duly  served  on  him.  This  action, 
•••  then,  was  commenced  against  Johnson  on  the  ninth  day 
of  February,  1891,  the  date  of  the  alias  summons  which  was 
served  on  him:  Code  Civ.  Proc,  sec.  19.  The  undisputed 
evidence  in  the  case  is  that  Cora  K.  Pitcher  conveyed  her 
interest  in  the  property  in  question  to  one  Thomas  P.  Ken« 
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nard,  bj  a  deed,  on  October  27,  1890,  wnich  deed  was  daljr 
witnessed,  acknowledged,  and  recorded  in  the  office  of  the 
recorder  of  deeds  of  Lancaster  county  on  November  6,  1890. 
At  the  time  this  suit  was  brought  Cora  K.  Pitcher  had  no 
interest  whatever  in  the  premises  in  controversy;  and,  for  th« 
purposes  of  this  case,  it  may  be  said  that,  at  the  time  the 
suit  was  brought,  the  premises  were  owned  by  William  B. 
Hardy  and  Thomas  P.  Kennard  as  tenants  in  common. 

On  the  trial  of  the  case  Johnson  requested  the  district  coart 
to  charge  the  jury  that  if  they  should  find  from  the  evidence 
that  prior  to  the  9th  of  February,  1891,  Cora  K.  Pitcher  had 
parted  with  her  interest  in  the  property  in  controversy,  the 
plaintiffs  could  not  ^recover  in  the  action.  The  court  refused 
to  give  this  instruction,  and  charged  the  jury  as  follows: 
*'  Plaintiffs  claim  to  own  and  to  have  the  legal  title  to  the 
premises  in  controversy  together,  and  are  in  law  called  co- 
tenants.  If  you  find  from  the  evidence  that  prior  to  the  ninth 
day  of  February,  1891,  either  of  the  plaintifis  to  this  action 
conveyed  and  parted  with  any  or  all  of  his  or  her  interest  in 
said  premises,  and  if  you  should  find  from  the  evidence  that 
the  plaintifis,  or  either  of  them,  at  the  commencement  of  this 
action,  were  the  owners  of  a  portion  only  of  said  premises, 
and  had  the  legal  title  thereto,  and  were  entitled  to  imme- 
diate possession  thereof,  then  you  are  instructed  that  you 
should  find  for  the  plaintifis,  or  either  of  them,  to  the  extent 
which  the  testimony  shows  their  or  either  of  their  interest 
in  the  said  premises  to  be."  The  jury  found  "  that  the  plain- 
tifis have  a  legal  estate  in  and  are  entitled  to  the  possession 
of  the  real  property  described  in  the  petition,"  and  the  court 
•''^  rendered  judgment  as  follows:  "  It  is  therefore  considered 
and  adjudged  by  the  court  that  the  said  plaintiff's  William 
E.  Hardy  and  Cora  K.  Pitcher  have  the  legal  estate  in  and 
are  entitled  to  the  possession  of  the  premises  described  in  the 
petition."  Here,  then,  we  have  a  joint  suit  by  two  parties 
who  allege  that  they  are  the  owners  of  certain  real  estate,  a 
finding  of  the  jury  that  the  two  parties  are  the  owners  of  the 
real  estate,  and  a  judgment  pronounced  in  accordance  with 
such  finding.  As  already  stated,  the  undisputed  evidence  in 
the  case  is  that  prior  to  the  commencement  of  the  suit  Cora 
K.  Pitcher  had  parted  with  her  interest  in  the  property.  The 
finding  of  the  jury,  then,  is  contrary  to  the  evidence  and  con- 
trary to  the  instruction  given  by  the  court. 

But  it  is  said  that  this  verdict  and  judgment  ahould  not  h% 
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disturbed  becaiue  the  seisin  and  possession  of  one  tenant  in 
common  are  the  seisin  and  possession  of  the  others;  and  that 
one  tenant  in  common  maj  maintain  an  action  of  ejectment 
in  his  name  for  the  entire  premises  against  a  disseisor  thereof. 
To  support  this  proposition  we  are  cited  to  Crook  v.  Vande' 
ffoorty  13  Neb.  505.  In  that  case  this  court  did  so  decide;  but 
in  MattU  v.  Boggs,  19  Neb.  698,  Crook  v.  Vandevoort^  13  Neb. 
505,  was  expressly  overruled,  and  the  law  declared  to  be  that 
**  in  ejectment  by  a  tenant  in  common  against  a  person  in 
possession  withojit  right  the  plaintiff  can  recover  only  to  the 
extent  of  his  title."  The  question  arose  again  in  Kirk  v. 
Bowling,  20  Neb.  260,  and  it  was  again  held  ^'  a  tenant  in 
common  of  real  estate  can  only  recover  in  ejectment  to  the 
extent  of  his  title."  The  two  cases  last  cited  are  decisive  of 
the  question  at  bar. 

The  judgment  is  reversed  and  the  cause  remanded  to  the 
district  court  with  instructions  to  permit  Hardy  to  amend 
his  petition,  if  he  so  desires,  by  making  his  cotenant  a  party 
plaintiff  or  defendant,  upon  paying  all  the  costs  in  the  suit 
up  to  such  time. 

Judgment  accordingly, 

ConifANOY— BjBcrMXMT  AGAnrsT  STRAifoiii.~A  tenant  in  oommon  i% 
as  against  ayery  person  bnt  his  ootenant,  entitled  to  the  possession  of  eveij 
part  of  the  common  land,  and  may  reoover  saoh  possession  in  an  action  of 
ejectment  brought  against  a  stranger  to  the  common  title:  AUen  ▼.  Higgins, 
9  Wash.  446;  43  Am.  St.  Rep.  847;  Freeman  on  Cotenancy  and  Partition, 
sec.  348.  The  owner  of  an  undivided  one-fourth  interest  in  land,  who,  act- 
ing solely  for  himself,  sues  in  ejectment  to  recover  the  whole  tract  from  a 
party  in  possession  under  an  adverse  title,  can  recover  possession  of  his  own 
share  if  it  appears  that  he  and  the  remaining  three-fourths  have  no  commu- 
nity of  interest,  and  claim  under  different  titles:  King  r.  HyaU^  61  Kan.  604; 
87  Am.  St  Rep.  804^  and  note. 


SOOTT    t;.    ROHMAN. 

[48  NBWtASKA,  618.] 
JVDOMSHTS.— ThB  FaILURX  OF  THX  JUDUB  TO  SlOlT  A  JUDOMIHT  doM  U&k 

invalidate  it,  though  the  statute  provides  that  he  shall  subscribe  tbt 
records  of  his  court.  Such  statute  is  directory  only,  and  his  omiuioa 
to  comply  with  it  does  not  render  the  judgment  inoperative  or  void. 

A  JmxjMBNT  MAT  BB  Garmishbd  iu  a  suit  against  the  judgment  creditor 
^hen  the  process  of  garnishment  issues  from  the  same  courts  but  nol 
otherwise. 

JaDGMBMT.— An  AssiQNMBirT  OF  A  JuDOMBNT  is  uot  liable  to  ba  defeated 
bj  a  subsequent  garnishment  of  the  judgment  debtor. 
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A.  O*  Oreenlee^  for  the  appellant 

Webster^  Rom  &  Fisher  dick,  Danid  F.  (hgood^  AhhaU  A 
Abbott^  and  TJiomas  Ryan^  contra. 

•^*  NoRVAL,  C.  J.  This  Buit  was  instituted  in  the  distriot 
court  of  Lancaster  county  by  the  appellant  to  determine  the 
rights  of  the  respective  parties  to  certain  moneys  which  had 
been  paid  by  John  Fitzgerald  to  the  clerk  of  said  court  in 
satisfaction  of  a  judgment  which  had  theretofore  been  ren- 
dered therein  in  a  cause  wherein  one  John  Lanham  was  plain- 
tiff and  said  •*•  Fitzgerald  was  defendant.  Issues  were 
formed,  and  upon  the  trial  the  court  made  the  following 
findings  of  fact: 

*^  1.  That  in  an  action  then  pending  in  this  court  between 
John  Lanham  as  plaintiff  and  John  Fitzgerald  as  defendant, 
for  recovery  of  money  alleged  to  be  due  the  plaintiff  Lanham 
from  defendant  Fitzgerald,  on  a  contract  in  writing,  the  jury 
on  the  twenty-fifth  day  of  February,  1893,  returned  a  verdict 
n  favor  of  Lanham,  and  assessing  the  a  mount  of  his  recov- 
ery at  the  sum  of  $1,108.18.  To  which  finding  the  defend- 
ants except. 

'*  2.  That  Fitzgerald  filed  a  motion  for  a  new  trial,  which 
was  on  the  first  day  of  April,  1893,  overruled,  and  on  that 
day  the  court  entered  judgment  on  said  verdict  in  favor  of 
Lanham  for  amount  therein  stated. 

"  8.  That  on  the  first  day  of  April,  1893,  Webster,  Rose  4k 
Fisherdick,  defendants,  filed  in  this  court  notice  of  claim  of 
lien  on  said  judgment  for  $390,  their  fee  as  attorneys  for  Lan- 
ham in  said  suit 

^'  4.  That  on  the  seventeenth  day  of  April,  1893,  Abbott  A 
Abbott,  defendants,  filed  in  this  court  their  notice  of  claim  of 
lien  on  said  judgment  for  $250,  their  fees  as  attorneys  for  Lan- 
ham in  said  court. 

''  5.  That  on  the  tenth  day  of  April,  1893,  the  defendant, 
C.  H.  Rohman,  filed  in  this  court  an  assignment  of  said  judg- 
ment by  Lanham  to  him,  by  its  terms,  however,  subject  to 
the  liens  of  the  above-named  attorneys  in  findings  three  and 
four. 

"  6.  That  on  the  twenty-fifth  day  of  February,  1893,  in  the 
oases  of  Archie  A.  Scott  v.  John  Lanham^  and  Perry  S,  Chajh 
man  v.  John  Lanham^  in  the  county  court  of  Lancaster  county, 
wherein  judgments  had  theretofore  been  had,  and  executions 
returned  unsatisfied,  affidavits  in  garnishment  were  therein 
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filed,  on  which  issued  summonses  against  John  Fitzgerald^ 
garnishee,  and  same  were  served  on  him  on  the  twenty-sey- 
enth  day  of  February,  1893. 

"7,  That  Fitzgerald,  on  March  14, 1893,  made  answer  ••* 
in  said  cases  as  garnishee,  setting  up  the  said  verdict  in  Lan- 
ham's  favor  against  him;  that  no  judgment  had  yet  been 
rendered  thereon;  that  if  judgment  thereon  should  be  entered 
and  not  reversed  or  otherwise  vacated,  he  would  be  indebted 
in  some  amount  to  Lanhara,  and  asked  that  a  hearing  on  his 
answer  be  continued  until  it  is  determined  whether  or  not  he, 
as  garnishee,  is  indebted  to  Lanham;  whereupon  the  county 
judge  entered  an  order  continuing  the  further  answer  of  the 
garnishee  until  April  15,  1893. 

"8.  That  on  the  fifteenth  day  of  April,  1893,  Fitzgerald 
made  further  answer  in  said  causes  in  the  county  court,  set- 
ting up  that  judgment  in  said  district  court  had  been  rendered 
in  favor  of  Lanham  for  $1,018.18  against  him;  that  it  was 
unpaid,  still  owned  by  him,  and  that  it  had  been  stayed  for 
nine  months  from  April  1, 1893;  that  subsequent  to  the  serv- 
ice of  notice  of  garnishment  upon  him  the  said  judgment 
bad  been  assigned  to  said  Rohman  subject  to  said  liens  of 
Webster,  Rose  &  Fisherdick  and  Abbott  &  Abbott,  and  that 
when  said  notice  was  so  served,  and  at  the  time  of  his  former 
answer,  he  had  no  notice  of  any  attorney's  lien  on  said  judg- 
ment. 

"9.  That  on  the  twenty-fifth  day  of  April,  1893,  orders 
issued  on  said  answers  of  Fitzgerald  from  the  county  court, 
commanding  him  to  pay  into  said  court  on  January  1,  1894, 
to  be  applied  on  the  judgment  of  Scott  againat  Lanham,  the 
sum  of  $314.30,  with  seven  per  cent  interest  thereon  from  the 
sixth  day  of  December,  1890,  and  also  $16.65  costs  of  suit;  and 
commanding  him  to  pay  into  said  county  court  at  the  same 
time,  to  be  applied  on  judgment  of  Chapman  against  Lan- 
ham, $86.50,  with  seven  per  cent  interest  from  the  seven- 
teenth  day  of  January,  1891,  and  $16  costs  of  suit 

'*  10.  That  plaintiff  Scott  is  the  owner  and  holder  of  the 
Chapman  judgment. 

*'ll.  That  on  the  sixteenth  day  of  December,  1893,  Fitz- 
gerald paid  into  this  court  the  sum  of  $1,060.10,  being  *'' 
said  judgment,  $1,018.18,  with  seven  percent  interest  thereon 
from  April  1, 1893,  where  the  same  now  remains  in  the  hands 
of  the  clerk. 

"  12.   That  the  assignment  by  Lanham  to  Rohman  was  for 
Am.  St.  ao.,  Vol.  xlvil— tt 
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a  valuable  consideration.    Plaintiff  excepts  to  said  twelfth 
finding  of  fact 

*^  13.  The  court  further  finds  that  there  appears  in  docket 
18,  page  60,  of  the  county  judge's  docket  of  Lancaster  county, 
state  of  Nebraska,  an  entry  bearing  date  November  6,  1890, 
in  a  case  entitled  ^Archie  A,  Seott  v.  John  Lanham*;  that  the 
court  finds  that  there  is  due  the  plaintiff,  from  the  defendant^ 
the  sum  of  $314.80,  and  it  is  therefore  considered  and  ad* 
judged  that  the  plaintiff  recover  from  the  defendant  the  sum 
of  $314.30,  and  the  costs  of  this  action,  taxed  at  $6.45;  and 
the  court  finds  that  said  entry  is  not  in  the  handwriting  of 
the  then  county  judge,  nor  is  it  signed  by  the  then  county 
judge,  or  by  any  county  judge,  but  the  court  finds  it  is  in  the 
handwriting  of  C.  Y.  Long,  who  was  employed  in  the  county 
judge's  office  for  the  purpose  of  writing  up  its  records.  The 
court  further  finds  that  the  minutes  of  the  court  in  the  term 
calendar,  upon  which  said  judgment  purports  to  have  been 
rendered,  was  in  the  handwriting  of  the  then  county  judge. 
To  the  thirteenth  finding  of  fact  the  plaintiff  duly  excepts.'' 

The  court  found  as  conclusions  of  law: 

**  1.  That  there  is  no  valid  judgment  in  the  county  court 
in  the  case  of  Archie  A.  Scott  v.  John  Lanham  on  which  to 
base  proceedings  in  garnishment.  Plaintiff  excepts  to  said 
first  conclusion  of  law. 

*'  2.  That  the  judgment  in  the  case  of  P.  5.  Chapman  v. 
John  Lanham  in  said  county  court  is  valid. 

^'3.  That  the  proceedings  in  garnishment  in  the  county 
court  of  Lancaster  county,  wherein  the  garnishee  is  a  judg- 
ment debtor  in  an  action  in  the  district  court  of  Lancaster 
county,  and  the  order  of  the  county  court  on  said  judgment 
debtor  to  pay  into  said  county  court  a  portion  of  the  •••  debt 
due  from  said  garnishee  on  said  judgment  in  the  district 
oourt,  are  wholly  void  and  against  law.  Plaintiff  excepts  to 
said  third  conclusion  of  law. 

''4.  That  of  said  $1,069.10,  defendants  Webster,  Rose  A 
Fisherdick  are  entitled  to  $390  to  be  first  paid  therefrom;  that 
defendants  Abbott  &  Abbott  are  entitled  to  be  paid  next 
from  said  fund  the  sum  of  $250,  and  the  balance  of  $429.10 
belongs  to  the  defendant  Charles  H.  Rohman,  as  assignee  of 
John  Lanham,  and  this  clerk  is  ordered  to  pay  the  same  to 
him;  that  upon  payment  of  said  sums  the  said  defendants 
shall  release,  and  the  clerk  of  this  court  shall  satisfy  and 
discharge  of  record,  the  said  judgment  in  favor  of  John  Lan* 
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ham  against  John  Fitzgerald.  To  00  maoh  of  said  fourth 
oonclasion  of  law  as  gives  said  judgment  fund  to  said  defend* 
ants  the  plaintiff  dulj  excepts. 

*'6.  That  plaintiff  pay  the  costs  of  this  action.  Plaintiff 
excepts." 

A  decree  was  entered  ordering  the  clerk  of  the  district 
court  to  pay  out  of  the  funds  in  his  hands:  1.  To  the  defend* 
ants  Webster,  Rose  &  Flsherdick  the  sum  of  $390;  2.  To 
the  defendants  Abbott  &  Abbott  the  sum  of  $250,  and  the 
balance  of  said  funds,  amounting  to  the  sum  of  $429,  to  the 
defendant  Charles  H.  Rohman,  as  assignee  of  the  defendant 
John  .Lanham;  and,  upon  the  payment  of  the  said  several 
sums  that  said  Webster,  Rose  &  Fisherdick,  Abbott  A 
Abbott,  and  Charles  H.  Rohman  were  ordered  to  release 
their  respective  liens  upon  the  said  judgment  in  favor  of 
Lanham,  and  against  Fitzgerald,  and  the  clerk  of  the  district 
court  was  ordered  to  satisfy  and  release  of  record  said  judg- 
ment.   The  plaintiff  appeals. 

It  is  stipulated  by  the  parties  that  the  facts  in  the  case 
are  as  found  by  the  trial  court,  with  the  following  excep* 
tions: 

*'l.  The  assignment  mentioned  in  the  fifth  finding  was 
made  for  the  purpose  of  indemnifying  said  Rohman  against 
loss  upon  a  contractor's  bond,  which  he  had  theretofore^ 
•**  to  wit,  on  the  —  day  of  February,  1891,  signed  for  the 
said  Lanham  as  contractor;  that  at  the  time  said  assign* 
ment  of  judgment  was  made  said  Rohman  did  not  incur  any 
additional  liability,  and  did  not  surrender  any  security  or 
indemnity  of  any  kind  whatsoever  theretofore  held  by  him. 
There  were,  however,  claims  of  various  parties  made  against 
the  said  Rohman,  seeking  to  hold  him  liable  upon  said 
bond,  and  certain  of  said  claims  are  now  in  suit  in  the  dis> 
trict  court  of  Lancaster  county,  pending  there  upon  appeal 
from  the  county  court  of  said  county,  judgment  having  been 
rendered  against  him  in  the  court  below. 

'*2.  The  judgment  in  favor  of  said  Lanham,  and  against 
Fitzgerald,  mentioned  in  these  findings,  was  paid  in  for  Fitz- 
gerald by  Charles  McGlave,  a  clerk  in  the  office  of  the  said 
Fitzgerald,  without  the  knowledge  of  Fitzgerald.  The  said 
McOlave,  at  the  time  he  paid  said  debt,  did  not  know  thai 
said  judgment  had  been  garnished.  The  said  McOlave^ 
however,  had  authority,  by  virtue  of  his  employment,  to  pay 
money  into  court|  and  did  so  for  the  purpose  of  satisfy* 
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ing  the  said  judgment,  and  relieving  the  real  estate  of  said 
Fitzgerald  from  the  lien  thereby  created,  in  order  that  the 
said  Fitzgerald  might  procure  a  loan  which  the  said  Fits- 
gerald  was  at  that  time  negotiating. 

^'3.  That  defendant  Lanham  is  insolvent." 

It  is  urged  that  the  judgment  in  the  case  of  Archie  A.  SeoU 
T.  John  Lanham  is  invalid,  because  the  entry  thereof  in  the 
county  judge's  docket  is  not  in  the  handwriting  of  the  then 
county  judge  of  Lancaster  county,  and  is  not  attested  by  his 
signature.  The  question  raised  by  the  record,  so  far  as  we 
are  advised,  is  now  for  the  first  time  presented  to  this  court 
for  decision,  and  we  have  given  the  subject  such  considera* 
tion  as  the  time  at  our  disposal  will  permit.  Section  34  of 
chapter  20  of  the  Compiled  Statutes  provides:  '*  Every  recy 
ord  made  in  any  probate  court,  excepting  original  orders, 
judgments,  and  decrees  thereof,  shall  have  attached  thereto 
a  certificate  signed  by  the  judge  of  such  court,  showing  the 
**^  date  of  such  record  and  the  county  in  which  the  same 
is  made,  and  it  shall  not  be  necessary  to  call  such  judge  or 
his  successor  in  office  to  prove  such  record  so  certified.  And 
in  any  cause,  matter,  or  proceeding,  in  which  the  probate 
court  or  probate  judge  has  jurisdiction,  and  is  required  to 
make  a  record  not  provided  for  in  this  chapter,  such  record 
shall  be  certified  in  the  same  way  and  with  like  effect  as 
aforesaid."  It  certainly  cannot  be  maintained,  with  any  de- 
gree of  success,  that  the  quoted  provision  requires  the  county 
judge  to  sign  judgments  in  his  docket  to  make  them  valid. 
On  the  contrary,  original  orders,  judgments,  and  decrees  in 
said  court  are  expressly  excepted  from  the  provisions  of  the 
statute  quoted  requiring  that  the  signature  or  certificate  of 
the  county  judge  should  be  appended  as  a  verification  of 
every  record  made  by  him.  Section  31  of  said  chapter  20 
declares:  **The  probate  judge  shall  keep  a  docket  in  which 
all  his  proceedings  in  civil  actions  shall  be  entered  in  like 
manner,  as  near  as  may  be,  as  the  proceedings  before  justices 
of  the  peace  in  civil  actions;  and  the  provisions  of  this  code 
relating  to  justice's  docket  shall,  as  near  as  may  be,  apply  to 
the  docket  of  the  probate  judge."  Section  1086  of  the  Code 
of  Civil  Procedure  requires  every  justice  to  keep  a  docket, 
and  directs  what  matters  shall  be  entered  therein,  but  it  con- 
tains no  provision,  nor  have  we  been  able  to  find  any  statute, 
and  none  has  been  cited  by  counsel,  which  in  express  terms 
makes  it  necessary  for  either  a  county  judge  or  a  justice  of 
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the  peace  to  sign  judgmente  entered  In  his  docket.  The 
absence  of  the  signature  of  the  county  judge  to  a  judgmenti 
or  the  record  in  which  the  same  is  entered,  is  not  fatal:  Dan» 
xel$  T.  7%om|}son,  48  111.  App.  393;  Lythgoe  ▼•  Lyihgoe^  26 
N.  Y.  Supp.  1063. 

Our  attention  has  been  called  to  section  447  of  the  Code  of 
Civil  Procedure,  which  reads  as  follows:  "When  the  judicial 
acts  or  other  proceedings  of  any  court  have  not  been  regu- 
larly brought  op  and  recorded  by  the  clerk  thereof,  such 
court  shall  cause  the  same  to  be  made  up  and  *'*  recorded 
within  such  time  as  it  may  direct  When  they  are  made  up 
and  upon  examination  found  to  be  correct,  the  presiding 
judge  of  such  court  shall  subscribe  the  same."  This  statute 
relates  to  records  of  the. several  district  courts  of  the  Btate^ 
and  contemplates  that  judgments  transcribed  upon  the  jour- 
nal of  such  court  shall  be  signed  by  the  presiding  judge. 
Assuming,  for  the  purposes  of  this  case,  without  deciding  the 
point,  that  section  447  is  applicable  to  the  county  and  jui- 
tice's  courts,  it  does  not  follow  that  the  judgment  of  Scoit  y* 
Lanham  is  void  because  it  is  not  attested  by  the  signature  of 
the  county  judge.  The  provision  of  said  section  concerning 
the  signing  of  the  record  by  the  judge  is  not  mandatory,  but 
directory  merely,  and  a  noncompliance  with  the  statute  does 
not  invalidate  a  judgment  pronounced  by  the  court  and  duly 
entered  upon  the  journal.  Similar  statutes  have  generally 
been  held  to  be  directory  only,  and  that  the  omission  of  the 
judge's  signature  does  not  vitiate  the  judgment:  Freeman  on 
Judgments,  sec.  60  «;  Black  on  Judgments,  sec.  109;  Vanfleet 
y.  PhillipSj  11  Iowa,  560;  Childs  v.  McCheaney,  20  Iowa,  434; 
89  Am.  Dec.  545;  Truer  v.  Whitman^  56  Iowa,  445;  Osbumy. 
State,  7  Ohio,  212;  Platte  County  v.  Marshall,  10  Mo.  346; 
Rollins  V.  Henry,  78  N.  C.  342;  Keener  v.  Goodson^  89  N.  C. 
273;  Fontaine  v.  Hudson,  93  Mo.  62;  8  Am.  St.  Rep.  515; 
Lockhart  v.  State,  32  Tex.  Crim.  Rep.  149;  French  v.  Pease, 
10  Kan.  51.  In  Fouts  v.  Mann,  15  Neb.  172,  it  was  held 
that  the  failure  of  the  judge  to  sign  a  decree  of  foreclo- 
sure does  not  render  it  illegal  or  void.  The  entering  of  the 
judgment  on  the  docket  of  the  county  court  was  not  in  the 
handwriting  of  the  county  judge,  but  of  one  Long,  who  was 
employed  in  the  county  judge's  office  for  the  purpose  of 
writing  up  the  records  of  the  court.  This  fact  does  not 
render  the  judgment  void.  We  have  been  unable  to  find 
M17  legislative  enactment    which  requires    that    the  reo- 
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ords  of  the  county  court  shall  be  in  the  handwriting  of 
the  judge  of  the  court.  If  thej  are  made  up  *'^  by  some 
other  person,  under  the  direction  and  supervision  of  the  judge, 
it  will  be  sufficient.  The  judgment  in  question  appears 
on  the  docket  of  the  county  court.  It  was  entered  there  in 
accordance  with  the  minutes  made  by  the  county  judge  in 
his  own  handwriting  in  the  term  calendar.  The  presump- 
tion is  that  the  judgment  entered  by  Long  was  directed  and 
authorized  by  the  judge.  This  presumption  is  strengthened 
by  the  fact  that  subsequent  to  the  transcribing  of  the  judg- 
ment  execution  had  been  granted  by  the  judge  and  sum- 
mons in  garnishment  issued.  In  fact  it  is  not  contended 
that  the  judgment  entered  upon  the  docket  was  not  the 
«ne  actually  pronounced  by  the  court.  It  follows  from  the 
foregoing  considerations  that  the  objections  made  by  the  ap- 
pellees to  the  judgment  in  favor  of  Scott  against  Lanham 
<;annot  be  sustained,  and  that  the  district  court  erred  in  its 
£rst  conclusion  of  law,  in  holding  said  judgment  invalid. 

We  will  next  consider  whether  the  proceedings  in  garnish- 
ment against  Fitzgerald  are  valid  and  binding.  The  record 
discloses  that  the  indebtedness  of  Fitzgerald  to  Lanham  had 
been  reduced  to  judgment.  The  first  question  therefore  pre* 
«ented  is  whether  a  judgment  debtor  can  be  garnished.  Sec- 
tion 212  of  the  code  provides:  ^'An  order  of  attachment  binds 
the  property  attached  from  the  time  of  service,  and  the  gar- 
nishee shall  be  liable  to  the  plaintiff  in  attachment  for  all 
property,  moneys,  and  credits  in  his  hands,  or  due  from  him 
to  the  defendant,  from  the  time  he  is  served  with  the  written 
notice  mentioned  in  section  two  hundred  and  seven."  By 
section  221  of  the  code  the  garnishee  is  required  to  **  appear 
and  answer  under  oath  all  the  questions  put  to  him  touching 
the  property  of  every  description  and  credits  of  the  defend- 
ants in  his  possession  or  under  his  control,  and  he  shall  dis- 
olose  truly  the  amount  owing  by  him  to  the  defendant  whether 
•due  or  not,  and  in  case  of  a  corporation  any  stock  therein 
held  by  or  for  the  benefit  of  the  defendant,  at  or  after  the 
service  of  notice."  •••  Section  224  reads  as  follows:  "  If  the 
garnishee  appear  and  answer,  and  it  is  discovered  on  his  ex- 
mmination  that  at  or  after  the  service  of  the  order  of  attach- 
ment and  notice  upon  him  he  was  possessed  of  any  property 
of  the  defendant,  or  was  indebted  to  him,  the  court  may  order 
the  delivery  of  such  property  and  the  payment  of  the  amount 
«wing  by  the  garnishee  into  the  court;  or  the  court  may 
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mit  the  garnishee  to  retain  the  property  or  the  amount  owing, 
upon  the  execution  of  an  undertaking  to  the  plaintiff  by  one 
or  more  sufficient  sureties  to  the  effect  that  the  amount  shall 
be  paid,  or  the  property  forthcoming,  as  the  court  may  di- 
rect." It  is  very  evident  that  the  foregoing  provisions  are 
sufficiently  broad  to  cover  debts  reduced  to  judgment,  and 
that  a  judgment  debtor  is  liable  to  the  process  of  garnish- 
ment in  a  suit  against  the  judgment  creditor.  The  statute 
is  susceptible  of  no  other  reasonable  construction.  It  does 
not  exempt  any  credit  of  any  kind  whatever.  The  decided 
weight  of  the  decisions  in  this  country  lays  down  the  broad 
doctrine  that  a  judgment  debtor  may  be  garnished,  and  we 
so  hold  the  law  to  be  in  this  state:  Oaborn  v.  Cloud,  23  Iowa, 
105;  92  Am.  Dec.  413;  Gamble  v.  Central  R.  R.  etc.  Co.,  80 
Ga.  595;  12  Am.  St.  Rep.  276;  Wood  v.  Lake,  13  Wis.  94;  Keith 
V.  Harris,  9  Kan.  387;  Skipper  v.  FosUr,  29  Ala.  330;  65  Am. 
Dec.  405;  8  Am.  &  Eng.  Ency.  of  Law,  1169;  Drake  on  At- 
tachment, 7th  ed.,  sec.  622. 

The  question  presented  by  the  record  to  be  determined  is 
whether  a  judgment  debtor  in  the  district  court  of  this  state 
is  liable  to  garnishment  proceedings  issued  out  of  the  county 
court.  There  is  an  irreconcilable  conflict  in  the  authorities 
bearing  upon  the  subject.  Some  decisions  are  to  be  found  in 
the  books  which  assert  that  a  judgment  debtor  in  onecourt  may 
be  garnished  on  process  issued  out  of  another  court:  Luton  v. 
Iloehn,  72  111.  81;  Allen  v.  Watt,  79  111.  284;  Jones  v.  New  York  etc. 
Ry.  Co,,  1  Grant  Cas.  457;  Oager  v.  Watson,  1 1  Conn.  168.  The 
majority  of  the  cases,  and  the  more  recent  decisions,  sus- 
tain *'*  the  doctrine  that  a  debt  reduced  to  a  judgment  is 
liable  to  garnishment  when  the  process  of  garnishment  issues 
from  the  same  court,  but  not  otherwise:  Drake  on  Attach- 
ment, sec.  625;  Waples  on  Attachment  and  Garnishment,  1st 
«d.,  696;  Wallace  v.  McConnell,  13  Pet.  136;  Thomas  v.  Wool- 
dridge^  2  Wood,  667;  Henry  v.  Gold  Park  Min.  Co.,  6  Mo- 
Crary,  70;  Franklin  v.  Ward,  8  Mason,  186;  AnieHcan  Bank 
V.  Snow,  9  R.  I.  11;  98  Am.  Dec.  364;  Burrill  v.  Letson.  2 
Spears,  378;  American  Bank  v.  Rollins,  99  Mass.  313;  Perkinf* 
T.  Guy,  2  Mont.  16.  In  Drake  on  Attachmenti  lection  625,  it 
if  said:  ^  However  strongly  these  reasons  apply  to  the  case  of 
a  garnishment  of  the  judgment  debtor  in  the  same  court  in 
^hlch  the  judgment  was  rendered,  their  force  is  lost  when 
(he  judgment  is  in  one  court  and  the  garnishment  in  another. 
There  a  new  question  springs  up,  growing  oat  of  the  conflict 
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of  jurisdiotioQ  which  at  once  takes  place.  Upon  what  ground 
can  one  court  assume  to  nullify  in  this  indirect  manner  the 
judgments  of  another?  Clearly,  the  attempt  would  be  ab* 
surd,  especially  where  the  two  courts  were  of  different  juris- 
dictions or  existed  under  different  governments.  Take,  for 
example,  the  case  of  a  court  of  law  attempting  to  arrest  the 
execution  of  a  decree  of  a  court  of  equity  for  the  payment  of 
money,  by  garnishing  the  defendant;  or  that  of  a  state  court 
so  interfering  with  a  judgment  of  a  federal  courts  or  vice  versa; 
it  is  not  to  be  supposed  that  in  either  case  the  court  render- 
ing the  judgment  or  decree  would  or  should  tolerate  so  violent 
an  encroachment  on  its  prerogatives  and  jurisdiction.'^ 
Waples,  in  his  valuable  work  on  Attachment  and  Garnish- 
ment, jBrst  edition,  596,  says:  ^*  It  has  long  been  a  mooted 
question  whether  a  judgment  debtor  can  be  garnished.  It 
may  be  considered  under  two  aspects:  1.  In  relation  to  the 
judgment  debtor;  and  2.  In  relation  to  the  court  rendering 
the  judgment.  So  far  as  the  former  is  concerned,  there  is  no 
reason  why  he  should  not  be  garnished  and  the  ^'^  judg- 
ment debt  attached  in  his  hands  in  the  suit  against  the  judg- 
ment creditor.  He  has  no  cause  of  complaint  when  he  gets 
acquittance  by  paying  to  another  under  judicial  order  what 
he  would  otherwise  be  obliged  to  pay  to  his  immediate  credit- 
or. He  would  have  cause  to  complain  should  he  be  made 
to  pay  at  a  time  when  such  payment  would  give  him  no  ac- 
quittance, or  under  circumstances  which  would  give  him  no 
relief  from  the  judgment.  If  the  judgment  against  him  is 
in  a  foreign  court  or  in  any  court  other  than  that  in  which 
he  is  garnished,  he  should  be  discharged  upon  disclosing  the 
existence  of  the  judgment.  This  leads  to  the  consideration 
of  the  question  in  relation  to  the  court  rendering  the  judg- 
ment. The  court,  being  possessed  of  jurisdiction,  has  the 
exclusive  right  of  effectuating  its  decree  by  execution.  No 
other  equal  tribunal  can  step  before  it  and  say  that  the 
judgment  debtor  must  pay  to  some  person  other  than  the 
judgment  creditor,  without  interfering  with  the  jurisdictional 
power  to  execute  the  judgment  rendered.  If,  however,  the 
attachment  suit  is  brought  in  the  same  court  that  rendered 
the  judgment,  there  would  be  no  clash  of  jurisdiction  should 
the  attaching  creditor  be  subrogated  to  the  right  of  the  judg* 

ment  creditor  in  a  suit  against  the  latter There  has 

been  some  apparent  conflict  of  opinion  upon  .the  question  of 
liabilityi  but  nearly  all,  if  not  quite  all,  can  be  reconciled  oa 
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the  common  gronnd  that  a  judgment  debt  may  be  attached 
and  the  judgment  debtor  garnished  in  an  attachment  suit 
pending  against  the  judgment  creditor  when  it  can  be  done 
without  clash  of  jurisdiction  and  without  subjecting  or  en- 
dangering the  garnishee  to  double  payment;  and  that  such 
debt  cannot  be  attached  when  such  conflict  or  injustice  would 
result"  In  Michigan  it  has  been  held  that  a  judgment  re« 
covered  before  one  justice  of  the  peace  is  not  subject  to  pro- 
ceedings in  garnishment  before  another  justice;  Sievera  y. 
Woodbum  Sarven  Wheel  Oo.^  43  Mich.  275;  Noye$  v.  Foster^  48 
Mich.  273;  CusUr  v.  White,  49  Mich.  262.  It  •»»  has  like- 
wise been  decided  that  a  judgment  obtained  in  the  circuit 
court  of  a  state  cannot  be  garnished  before  a  justice  of 
the  peace:  Clodfelter  y.  Cox,  1  Sneed,  830;  60  Am.  Dec. 
157.  To  allow  a  judgment  to  be  garnished  in  a  court  other 
than  the  one  in  which  it  was  rendered  would  subject  the 
debtor  to  a  double  judgment  on  a  single  liability,  and  thereby 
subject  him  to  the  danger  of  being  compelled  to  pay  the  debt 
twice.  Besides,  it  would  permit  one  court  to  interfere  with 
the  due  execution  of  process  in  another  tribunal.  We  are 
unwilling  to  place  a  construction  upon  the  statutes  that  is 
liable  to  lead  to  such  results.  Upon  principle  and  authority 
we  are  constrained  to  hold  that  the  garnishment  proceedings 
in  the  county  court,  in  the  case  of  Scott  y.  Lanham^  were 
void,  and  consequently  created  no  lien  upon  the  fund  in  con- 
troversy. 

In  the  brief  of  appellant  it  is  said:  ''AH  opportunity  for 
conflict  of  jurisdiction  or  for  injustice  has  been  avoided  by 
the  payment  of  the  entire  amount  of  the  Lanham  judgment 
into  the  district  court,  and  the  bringing  of  the  equity  pro- 
ceedings in  which  all  parties  interested  are  made  defend- 
ants, where  all  the  parties  can  have  their  rights  adjusted. 
The  garnishee  can  be  protected  from  double  payment  and 
his  judgment  creditor  compelled  to  satisfy  the  judgment  of 
record."  This  position  might,  and  doubtless  would,  be  ten- 
able were  it  not  for  the  fact  that  Lanham,  plaintifiTs  debtor, 
assigned  his  judgment  against  Fitzgerald  to  the  defendant 
C.  H.  Rohman,  which  assignment  was  filed  in  the  district 
court  of  Lancaster  county,  according  to  the  fifth  finding  of 
fact,  on  April  10, 1893,  several  months  prior  to  the  institution 
of  this  equitable  action.  Therefore,  Lanham  had  no  interest 
in  the  judgment  or  the  money  paid  into  court  when  this  ac- 
tion was  oommencedi  and,  as  we  have  already  ahown,  the 
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garnishment  proceedings  created  no  lien  upon  the  money 
in  dispute.  There  is  no  room  to  doubt  that  when  a  judgment 
has  been  assigned,  it  is  not  liable  thereafter  to  garnishment  at 
the  suit  of  the  creditor  of  the  assignor. 

^*  The  conclusion  reached  makes  it  unnecessary  to  oon* 
sider  the  rights  of  Webster,  Rose  A  Fisherdick,  and  Abbott  A 
Abbott,  to  liens  for  services  as  attorneys.  Plaintiff  is  not  prej- 
udiced by  the  decision  of  the  trial  court  upon  that  branch  of 
the  case,  and  Rohman  took  an  assignment  of  the  judgment 
from  Lanham  subject  to  the  liens  of  the  above-named  attor- 
neys. 

The  decree  of  the  district  court  is  affirmed. 


JuDomim— NsoisBiTT  los  Siqnatcbs  of  JaDoa— The  prorltioB  of 
the  Iowa  •tatnte  in  nl&tioQ  to  rigninf^  the  entry  or  record  ci  a  judgment  bj 
the  judge  who  rendered  it  U  directory  merely,  and  a  noncompliance  there* 
with  does  not  invalidate  the  judgment:  ChUds  v.  McChesney,  20  Iowa,  431} 
89  Am.  Dec  645,  and  note.  A  judgment  need  not  be  signed  by  the  judge 
rendering  it,  and  upon  hie  failure  to  authenticate  it  during  his  term  of  office 
it  may  be  anthenticated  by  his  successor  without  impairing  its  effect:  Chrkm 
T.  Kessmg,  89  Cal.  478;  23  Am.  St.  Rep.  491.  It  is  not  necessary  to  the 
Talidity  of  a  judgment  that  it  should  be  in  writing,  signed  by  the  judge: 
Mktate  of  Cook,  77  Cal.  220;  11  Am.  St.  Rep.  267,  and  note.  The  signature 
of  the  judge  to  the  journal  entry  of  a  judgment  offered  in  cTidenoe  is  no4 
nsoetsary  to  its  Talidity:  RUehk  w.  Carpenter,  2  Wash.  612;  26  Am.  St.  Rep. 
877. 

JuDOMSHTS — ^Attaohmxnt  ot. — Debts  reduoed  to  judgments  may  be  at- 
tached where  the  judgment  and  attachment  are  in  the  same  courts  but  such 
a  ease  must  be  distinguished  from  one  where  the  garnishment  and  attach* 
ment  are  in  different  courts  of  the  same  state:  Skipper  t.  Foeter,  29  AUu 
330;  66  Am.  Dec.  406,  and  note.  See,  also^  the  note  to  Burke  t.  Hemee,  18 
Am.  St.  Rep.  38. 

JuDGMBMTS— AflsiGNMSNT— Gabnohmsnt.  ^Whoro  a  Judgment  ereditor 
assigns  a  judgment,  and  the  judgment  debtor,  without  notice  of  the  assign- 
ment, afterward  pays  the  amount  thereof  Toluntarily  to  the  sheriff  upon 
being  served  with  garnishee  process,  the  rights  of  the  assignee  are  not  af- 
fected, and  he  may  still  enforce  the  judgment:  ^rown  t.  Ayrfs,  33  OsL 
626;  91  Am.  Dec  656,  and  note.  The  assignment  of  a  judgment  is  effsctiTe 
to  Test  the  title  to  it  in  the  assignee^  so  as  to  defeat  a  Ribaequent  garnish- 
ment of  the  judgment  debtor  by  a  creditor  of  the  assignor  haTing  no  no* 
tice  of  the  assignment  before  serrice  of  tfat  gMBiahments  8tkoof/Md  ▼.  JSfM^ 
71  Miss.  66|  42  Am.  St  Rep.  46a 
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HMnUHiaB'  liisNS.— A  Statbmbnt  in  a  claim  fora  meohftnlo*t  tten  need  nol 
dianlino  the  dates  of  the  performanoe  of  labor  or  faraishing  material 
where  it  appears  that  such  performance  or  furnishing  was  within  the 
time  required  by  law  to  entitle  the  claimant  to  a  lien.  It  is  sufficient 
to  show  when  the  last  lalK>r  was  done  or  the  last  material  furnished. 

IfiOHANio'a  Libit  ahd  Mobtgaob — Conflict  bbtwicbn. — One  taking  a 
mortgage  on  realty  is  bound  to  know  whether  material  has  been  fur- 
nished or  labor  performed  in  the  erection,  repair,. or  removal  of  lm« 
proTements  thereon,  and  the  mortgage  is  subjeot  to  the  lien  for  materials 
commenced  to  be  famished  or  labor  commenced  to  be  performed  prior 
to  its  execution. 

liBOHANio'tf  liiBM— MiSTAKB,  BviDBNOB  TO  GoBBECT.— The  statement  in  a 
claim  for  a  mechanic's  lien  that  the  commencement  to  furnish  material 
or  perform  labor  was  in  December,  when  it  was  in  fact  in  November, 
may,  by  parol  evidence,  be  shown  to  be  incorrect,  and  the  lien  to  be 
made  to  relate  to  the  true  date  of  such  commencement. 

A  Mbouanio*8  Libn  mat  bb  VBRiriBD  by  an  agent  of  the  corporation  upon 
his  information  and  belief. 

A  Mbohanio's  Lien  mat  bb  Aoquirbd  bt  a  Cobpobation,  whether  domes- 
tic or  foreign,  under  a  statute  providing  for  a  lien  in  favor  of  any  person* 

A  Ck>BPOBATION,  WHETHER  FOBBION  OR  DOMfESTIO,  MAT  AOQOIBB  AMD  Bn- 

VOBOB  A  Mkohanio*s  Libn  under  a  statute  conferring  the  right  to  such 
lien  upon  any  person. 

CoBVLiOT  OF  Laws.— In  the  absence  of  proof  the  statutory  law  of  another 
state  is  presumed  to  be  as  in  this. 

Kbohanio'b  Lien.— The  Vbbifioation  of  a  Claim  bt  a  Pbbson  who  ap- 
pears by  his  oath  to  be  the  book-keeper  and  treasurer,  and  a  member  of 
the  oompany  in  whose  behalf  the  claim  is  made,  is  made  by  the  proper 
person. 

A  Mbohanio's  Libn  n  not  Waiybd  bt  the  Taking  of  a  Note  and  Mort- 
OAOB  for  the  amount  of  the  debt  unless  they  are  accepted  in  payment,  or 
looked  upon  and  treated  by  the  parties  as  a  waiver  of  the  right  to  claim 
a  lien,  or  it  would  be  inequitable,  as  between  the  parties,  to  permit  the 
holding  of  the  additional  eecurity  and  also  the  enforcement  of  the  lien. 

Mbohanio'b  Lien.— The  Taxing  of  a  Mobtgagb  on  the  Samb  Propbrtt 
VFON  WHiOH  the  CREDITOR  Claimb  A  Statutobt  Lien  docs  not  neocs- 
•arily  waive  or  displace  the  lien.  The  mortgage  may  ba  regarded  m 
enmulative  security. 

Mbohanio'b  Lixh  ib  mot  Waived  sr  a  Stipulation  in  the  agreement  for 
the  furnishing  of  material  or  the  performing  of  labor  that  the  person 
furnishing  or  perf<Mnning  it  shall  have  a  lien  upon  all  fixtures,  maohin« 
ery,  eto.,  and  real  eatate  where  raoh  BMuihinery  is  placed,  where  there 
ia  nothing  more  definite  in  th*  eontrael  tm  to  the  nature  and  extent  of 
the  lien  thus  contracted  for. 

A  MiOHANio's  Libn  ib  not  Waited  by  the  fiet  thai  the  penoa  famishing 
material  has  or  reserves  a  vendor'a  lien  thereon 

E.  E.  Byrum^  for  the  appellant. 

Miller  &  Son^  B.  Ready,  Davie^  QwM  dt  Brigg$^  and  A,  if. 
thoding^  for  the  respondenU 
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**^  Harbison,  J.  This  action  was  instituted  in  the  district 
court  of  Cedar  county  by  the  plaintiff,  H.  T.  Chapman,  to 
foreclose  a  real  estate  mortgage  executed  and  delivered  to 
him  by  Isaac  and  Lucinda  Brewer  upon  property  described 
in  the  petition,  situated  in  Cedar  county.  The  other  parties 
made  defendants  to  the  action  in  addition  to  the  Brewers 
were  the  Cedar  County  Bank  and  the  Des  Moines  Manu* 
facturing  and  Supply  Company.  The  defendant  company 
answered,  and  filed  a  cross-bill,  in  which  it  claimed  a  mechan- 
ic's lien  prior  in  point  of  time  to  either  of  the  mortgages.  The 
Cedar  County  Bank  filed  an  answer  or  cross-petition  setting 
up  a  lien  by  mortgage  executed  and  delivered  to  it  by  the 
Brewers,  claiming  it  to  be  second  and  subsequent  only  to 
plaintifi^s  mortgage.  Plaintiff  filed  a  reply  to  the  answer 
and  cross-petition  of  the  company,  by  which  was  raised  the 
question  of  the  priority  of  the  mechanic's  lien  of  the  com- 
pany. Upon  trial  the  court  determined  and  adjudged  that 
the  liens  of  the  plaintiff  and  Cedar  County  Bank  were  prior 
and  superior  to  that  of  the  company,  and  from  this  decree 
the  company  has  appealed  to  this  court. 

In  the  original  claim  of  lien  filed,  which  was  introduced  in 
evidence,  there  appears  the  following  statement:  ^'  That  on 
and  between  the  thirtieth  day  of  December,  1889,  and  the 
twenty«fifth  day  of  January,  1890,  they  furnished  lumber  and 
materials  and  machinery  supplies  and  labor  for  said  build- 
ing," etc.  The  mortgage  to  Chapman  was  dated  November 
15,  1889,  and  recorded  November  21,  1889,  and  the  mortgage 
of  the  Cedar  County  Bank  was  dated  •••  November  15, 1889, 
and  recorded  November  27,  1889.  In  the  answer  or  crose- 
petition  of  the  Des  Moines  Manufacturing  and  Supply  Com- 
pany it  was  stated  that  work  was  commenced  November  5, 
1889,  in  and  on  the  mill  by  a  party  sent  by  it  from  Des 
Moines  for  such  purpose,  and  the  proof  shows  that  work  was 
so  commenced  by  their  workman,  Morris,  on  the  5th  or  7th 
of  November,  1889,  and  that  some  of  the  material  was  fur- 
nished during  the  month  of  October  immediately  preceding. 
In  the  bill  or  statement  of  account  attached  to  the  claim  of 
lien  there  is,  of  date  December  31,  1889,  an  item  of  charge  in 
the  following  words,  vi*.:  "50  days  by  Morris  to  Dec.  31, 
'89,  @  $4,  $200."  It  is  strenuously  argued  that  the  company 
is  bound  by  the  statement  in  the  claim  filed  in  reference  to 
the  dates  between  which  the  labor  was  performed  and  ma- 
terial furnished,  and  that  the  evidence  introduced  of  a  differ- 
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ent  and  earlier  date  of  the  commencement  of  such  labor,  etc., 
was  incompetent,  and  could  not  be  received  to  vary  or  change 
the  date  assigned  in  the  claim  as  it  appeared  of  record.  It 
may  be  well,  in  order  to  fully  and  properly  understand  the 
situation  of  the  parties,  to  state  here  that  the  claim  of  liea 
was  filed  March  17, 1890.  The  statute  of  this  state  in  regard 
to  mechanics'  liens  is  as  follows:  ^'Any  person  entitled  to  a 
lien  under  this  chapter  shall  make  an  account,  in  writing,  of 
the  items  of  labor,  skill,  machinery,  or  material  furnished, 
or  either  of  them,  as  the  case  may  be,  and,  after  making  oath 
thereto,  shall,  within  four  months  of  the  time  of  performing 
such  labor  and  skill,  or  furnishing  such  machinery  or  ma* 
terial,  file  the  same  in  the  office  of  the  register  of  deeds,"  etc., 
and  does  not  require  that  the  dates  of  performance  of  labor 
or  furnishing  material  shall  be  stated  in  the  claim  for  lien; 
and  where  it  appears  from  the  affidavit  filed  and  the  accom* 
panying  account  of  labor  or  material  that  such  performance 
and  furnishing  were  within  the  time  required  by  the  law  to 
entitle  the  claimant  to  a  lien,  it  is  sufficient.  The  lien  papers 
in  this  case  disclose  that  *••  the  last  labor  was  performed 
or  material  furnished  January  25,  1890,  and  the  claim  filed 
March  I7th  of  the  same  year.  This  fulfilled  the  requirement 
of  the  statute.  In  Noll  v.  Kenneally,  37  Neb.  879,  this  court 
stated  the  rule  to  be  as  follows:  ''The  failure  of  an  account 
filed  to  secure  a  mechanic's  lien  to  state  the  dates  the  various 
items  of  materials  were  furnished  will  not  vitiate  the  lien  if 
it  appears  from  the  account  and  affidavit  thereto  attached 
that  such  materials  were  furnished  within  the  requisite  time 
to  entitle  the  claimant  to  a  lien  therefor."  In  Henry  etc.  Co. 
v.  Fiskerdicky  37  Neb.  207,  it  was  held:  "A  party  taking  a 
mortgage  on  real  estate  is  bound,  at  the  time,  to  know 
whether  material  has  been  furnished  or  labor  performed  in 
the  erection,  reparation,  or  removal  of  improvements  on  the 
premises  within  the  four  prior  months";  and  further,  ''the 
lien  of  a  mortgage  on  real  estate,  taken  while  a  building  is 
in  process  of  erection  thereon,  is  subject  to  the  claims  of 
materialmen  and  laborers  for  material  already  and  thereafter 
furnished  and  for  labor  already  and  thereafter  performed,  in 
the  erection  of  such  building,  when  the  commencement  of 
the  performance  of  such  labor  was  prior  to  the  record  of  said 
mortgage."  Applying  the  rules  of  law  as  announced  by  this 
court,  just  quoted,  to  the  facts  in  the  case  at  bar,  and  further 
bearing  in  mind  that  by  the  provisions  of  our  statute  on  the 
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•ubjeot  under  discussion  the  lien  attaches  at  the  commence- 
ment  of  the  labor  or  furnishing  material,  and  the  relatiTO 
positions  of  the  liens  involved  are  not,  in  so  far  as  they  aie 
governed  by  their  respective  dates,  very  difficult  to  ascertain 
or  of  assignment.  The  fact  that  the  date  of  the  commence- 
ment of  labor  or  furnishing  of  material  was  stated  to  be 
December  30,  1889,  when  it  should  have  been  November  5th 
or  7th,  could  not,  and  did  not,  have  any  significance  for  or 
to  mortgage  lien-holders,  or  in  any  manner  affect  their  rights 
under  the  mortgages  executed  during  the  month  of  Novem- 
ber, at  a  time  ^*^  when  the  work  and  furnishing  which  were 
the  foundation  of  the  lien  were  in  progress,  and  had  been 
from  a  date  prior  to  such  execution,  as  they  were  bound  to 
take  notice  of  these  things,  and  their  mortgages  were  taken 
subject  to  any  rights  of  lien  which  had  accrued  or  attached 
in  favor  of  mechanics  or  materialmen.  Their  rights  were 
acquired  long  prior  to  the  time  the  statement  was  filed  in 
which  appeared  the  erroneous  date,  and  such  statement  waa 
not  notice  to  them,  nor  could  or  were  their  liens  or  rights  in 
any  way  affected  by  it,  and  the  evidence  of  the  true  date  was 
competent  and  its  reception  in  no  manner  or  extent  harmful 
or  prejudicial  to  the  parties  holding  the  mortgages:  2  Jones 
on  Liens,  sec.  1066;   Wakefield  v.  Latey,  39  Neb.  285. 

It  is  argued  that  it  appears  upon  the  face  of  the  original 
claim  of  lien,  filed  by  appellant,  which  was  introduced  in 
evidence,  that  the  claim  was  verified  before  Gardner  V. 
Wright,  a  notary  public,  and  who  was  secretary  of  the  appel- 
lant company,  and  also  shown  by  the  articles  of  incorpora- 
tion to  be  a  stockholder  therein  and  thus  directly  interested, 
and  that  being  so  interested  he  was  incompetent  to  adminis- 
ter the  oath  to  the  party  verifying  the  lien.  However  this 
may  be,  it  was  not,  we  think,  sufficiently  raised  by  the  plead- 
ings, and  was  evidently  not  an  issue  in  the  trial  court,  and 
cannot  be  considered  in  this  court  It  is  further  urged  that 
the  verification  of  the  claim  of  lien  was  upon  information 
and  belief,  and  that  it  should  have  been  sworn  to  positively 
to  fulfill  the  requirements  of  our  statutory  provisions  in  regard 
to  the  verification  of  a  claim  for  a  mechanic's  lien.  Such  hai 
been  stated  to  be  the  rule  in  Kansas,  under  a  statute  very 
similar  in  its  exactions  in  this  respect  to  our  own:  Dorman  v. 
Orotier^  14  Kan.  224.  See,  also,  Olohe  etc.  Co.  v.  ThacheTf  87 
Ala.  458.  But  this  court,  in  construing  the  provisions  of  the 
mechanic's  lien  law,  has  invariably  announced  and  adhered 
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to  the  doctrine  that  they  must  be  given  a  liberal  construo- 
tion,  agreeably  to  which  it  ®*^  has  been  held  that  the  oath 
may  be  made  by  au  agent:  See  ChrecU  Western  Mfg.  Co.  y. 
Hunter^  15  Neb.  83.  And  in  a  case  such  as  is  the  one  now 
under  consideration,  where  the  oath  must  necessarily  be 
made  by  some  one  for  the  corporation,  and  whose  only  knowl- 
edge of  the  transaction  from  which  the  claim  for  lien  arises 
is  from  the  inherent  nature  of  the  business,  derived  from  in- 
formation, and  very  frequently  may  not  be  personal  or  direct^ 
it  would  seem  very  proper  to  apply  the  rule  of  liberal  con* 
struction,  and  that  an  oath  made  upon  information  and  belief 
must  be  adjudged  a  compliance  with  the  requirements  of  the 
mechanic's  lien  statute,  wherein  it  states  that  the  claim  for 
lien  should  be  filed  '*  after  making  oath  thereto/'  and  is  a 
'^making  oath  thereto"  within  these  words  when  liberally 
construed.  Nor  are  we  without  authority  to  support  such 
yiews.  In  Missouri,  where  the  statute  provides,  referring  to 
the  claim  for  lien,  *'  which  shall  in  all  cases  be  verified  by 
the  oath  of  himself  or  some  credible  person  for  him"  (Mo. 
Rev.  Stats.  1889,  sec.  6709),  it  was  held,  in  the  case  of  i^tfi- 
ley  Y.  Wesi^  61  Mo.  App.  569,  that  '^  an  affidavit  on  belief  of 
the  affiant  is  a  substantial  compliance  with  the  lien  law": 
See,  also,  Phillips  on  Mechanics'  Liens,  sec.  366  a. 

Another  contention  is  that  our  statute  provides  for  a  lien  in 
favor  of  '*  any  person"  and  not  in  favor  of  a  corporation,  and 
that  a  corporation  cannot  acquire  a  lien  under  our  statutes. 
^^  Persons  also  are  divided  by  the  law  into  either  natural  per* 
sons  or  artificial.  Natural  persons  are  such  as  the  God  of 
nature  formed  us.  Artificial  are  such  as  are  created  and 
devised  by  human  laws  for  the  purposes  of  society  and  gov- 
ernment,  which  are  called  corporations  or  bodies  politic": 
1  Blackstone's  Commentaries,  128.  *' Enactments  which  re* 
lated  to  persons  would  be  variously  understood,  according  to 
the  circumstances  under  which  they  were  used,  as  including 
or  not  including  corporations.  In  its  legal  significance  it  is 
said  the  word  *  person'  is  a  generic  term,  and  as  such,  prima 
facie,  includes  artificial  as  ®**  well  as  natural  persons,  unless 
the  language  indicates  that  it  is  used  in  a  more  restricted 
sense";  and  further:  ''  If  any  general  rule  can  be  drawn  from 
the  decisions,  it  would  be  this:  that  where  the  act  imposes  a 
duty  toward  or  for  the  protection  of  the  public  or  individuals! 
grants  a  right  properly  common  to  all,  and  from  participation 
in  which  the  limited  character  of  corporate  franchises  and  the 
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absence  of  any  natnral  rights  in  corporations  do  not,  by  any 
policy  of  the  law,  debar  them,  the  term  *  persons'  will,  in  gen- 
eral, include  thetn  whether  the  act  be  a  penal  or  a  remedial 
one":  See  Endlich  on  Interpretation  of  Statutes,  sees.  87,  89, 
and  cases  cited.  We  are  satisfied  that  the  word  '^  persons" 
in  our  mechanic's  lien  law  includes  an  artificial  person  or 
corporation. 

It  is  further  insisted,  and  very  strenuously,  and  we  will 
discuss  it  here,  for  it  is  directly  connected  with  and  is  a  branch 
of  the  subject  last  considered,  i.  e.,  the  right  of  a  corporation 
to  file  and  hold  a  lien,  that  the  appellant  company  was  a  for- 
eign corporation,  and  if  it  should  be  decided  that  a  home  or 
domestic  corporation  could  acquire  or  possess  a  mechanic's 
lien,  it  would  not  extend  to  and  include  a  foreign  corporation 
as  competent  to  do  so.  There  are  authorities  to  the  efiect  that 
wherever  corporations  are  embodied  under  the  term  ''per- 
sons "  it  will  be  construed  to  embody  only  such  as  are  formed 
under  the  laws  of  the  state  enacting  the  statute  so  construed; 
but  we  do  not  believe  it  was  the  intention  of  our  legislature  in 
the  use  of  the  words  *'  any  person  "  to  restrict  their  meaning, 
but  they  were  used  in  their  largest  and  most  extended  sense 
and  meaning,  and  to  include  both  foreign  and  home  corpora- 
tions as  well  as  natural  persons.  There  was  a  denial  of  the 
corporate  existence  of  appellant  company,  and  it  is  contended 
that  there  was  no  sufficient  proof  of  the  corporation.  The 
articles  of  incorporation,  signed  by  the  incorporators  and  ac- 
knowledged before  a  notary  public,  and  showing,  by  indorse- 
ment thereon,  to  have  been  filed  and  *^^  recorded  in  the 
office  of  the  recorder  of  Polk  county,  Iowa,  and  also  filed  and 
recorded  in  the  office  of  the  secretary  of  state  of  Iowa,  were 
introduced  in  evidence,  and  proof  was  made  of  the  user  of  the 
corporate  rights  and  powers  by  the  company  and  its  engage- 
ment in  business  for  a  considerable  length  of  time.  There 
was  also  offered  and  received  in  evidence  what  purported  to 
be  a  copy  of  the  statutes  of  the  state  of  Iowa,  but  it  was  not 
sufficiently  identified  to  make  it  competent  under  the  rule 
governing  the  introduction  of  such  testimony  in  our  state,  but 
in  the  absence  of  proof  the  statutory  law  of  the  state  of  Iowa, 
in  relation  to  the  subject  involved,  i.  e.,  the  creation  of  a  corpo* 
ration,  must  be  presumed  to  be  the  same  as  ours:  Scroggin  v. 
McCleUand,  37  Neb.  644;  40  Am.  St.  Rep.  520.  This  being 
true,  there  was  proof  which  established  the  existence  of  at 
least  a  de  Cacto  corporation,  or  such  a  one  that  its  existence 
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ooald  not  be  oonaterally  attacked.  It  may  be  added  hart 
that  if  the  proof  of  the  corporate  capacity  of  the  corporatioo 
was  ineafficient  or  failed,  the  appellee,  after  denying  each 
fact,  alleged  affirroatiyely  that  the  company  conld  not  hold  a 
mechanic's  lien  for  the  reason  that  it  was  a  foreign  corpora* 
tion.  This,  we  think,  should  be  treated  as  an  admission  of 
the  corporate  existence  of  the  company. 

The  objection  was  made  that  the  party  making  oath  to  the 
lien  was  not  a  competent  party  to  do  so,  D.  H.  Baxton,  who 
Terified  the  claim,  states  on  his  oath  that  he  is  the  book-keeper 
«ad  treasurer,  a  member  of  the  firm  of  Des  Moines  Manufac- 
turing and  Supply  Company.  Of  the  articles  of  incorporation 
of  appellant  company  the  tenth  states  that  '^  no  person  shall 
be  elected  director  or  officer  of  this  corporation  who  is  not  a 
stockholder/'  From  all  the  foregoing  it  appears  that  the  per^ 
«on  who  made  the  oath  to  the  claim  of  lien  was  an  officer  of 
the  company,  and  presumably,  in  accordance  with  the  re* 
-quirements  of  article  10  above  quoted,  a  stockholder,  and, 
moreover,  the  book-keeper  of  the  company  whose  claim  of  lien 
be  verified.  We  think  *^^  this  constituted  him  competent 
to  make  the  necessary  oath  to  the  claim  of  lien,  and  when  he 
had  done  so  it  was  valid  and  sufficiently  verified  to  meet 
the  objection  that  it  was  not  veri6ed  by  a  person  who  was  a 
proper  person  to  make  oath  to  it  for  the  company. 

It  appears  that  the  appellant  company  received  notes  for 
the  balance  due  it  under  its  contract  for  furnishing  the  ma- 
terial and  performing  the  labor  upon  the  mill,  and  that  these 
notes  were  secured  by  a  mortgage  upon  the  mill  property, 
and  the  mortgage  also  covered  other  property.  By  so  doing, 
it  is  claimed,  it  waived  its  right  and  lien  under  the  lien  law. 
The  notes  and  mortgage  were  taken  as  security,  and  were 
not,  so  far  as  the  record  disclosed,  delivered  as  payment  of 
the  claim  or  account,  or  accepted  as  such,  or  as  in  lieu  of  the 
lien,  or  looked  upon  or  treated  as  a  waiver  of  the  lien  or  right 
to  file  the  same. 

In  the  case  of  the  Oreat  Western  Mfg.  Co.  v.  Hunter^  15 
I^eb.  82,  it  was  held:  '*The  contract  for  furnishing  certain 
machinery  for  a  grain  elevator  contained  a  clause  as  follows, 
in  substance:  *  Should  shipment  be  made  before  payment  in 
full,  the  title,  right  of  possession,  and  ownership  of  the  afore- 
-•aid  machinery  shall  remain  in  the  above  first  party  nntU 
the  note  is  paid,'  etc.  Held,  not  a  waiver  of  a  right  to  a 
jmechanic's  lien";  and  in  the  case  of  Hoagland  T.  Lusk^  88 
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Neb.  876,  29  Am.  8L  Rep.  485,  the  rule  was  stated  to  be: 
*'The  acceptance  by  a  materialman  of  a  note  and  chattel 
mortgage  as  collateral  security  for  materials  previously  fur- 
nished for  the  erection  of  a  building  under  a  contract  with 
the  owner  is  not  a  waiver  of  the  lien  of  the  materialman, 
unless  such  was  the  intention  of  the  parties."  In  the  text  of 
the  opinion  is  the  following  statement:  ''  In  January  the  firm 
of  Lusk  Bros.  &  Co.  failed.  At  that  time  the  plaintiff  took  a 
note,  executed  by  William  S.  Lusk,  secured  by  chattel  morir 
gage  on  some  potatoes,  as  collateral  security  of  the  plaiutiff'fr 
claim.  The  potatoes  were  subsequently  sold  under  the  rnort- 
gage,  and  the  proceeds  applied  toward  the  payment  of  the 
plaintifi's  *^^  demand.  The  note  and  chattel  mortgage  were 
not  accepted  by  the  plaintiff  as  payment,  but  simply  as  ad- 
ditional and  collateral  security,  without  any  intention  to 
waive  the  lien  given  by  statute.  The  taking  of  the  security 
did  not  affect  the  lien.  Upon  the  proposition  there  is  an 
irreconcilable  conflict  in  the  authorities.  The  rule  which  we 
have  stated  is,  we  think,  sustained  by  the  better  reason:  Ford 
v.  Wilson,  85  Ga.  109;  Howe  v.  Kindred,  42  Minn.  433;  Hinch- 
man  v.  Lybrand,  14  Serg.  A  R.  32;  Montandon  v.  Deas,  14 
Ala.  38;  48  Am.  Dec.  84."  See,  also,  Smith  v.  Parsons,  87 
Neb.  677;  Kilpatriek  v.  Kansas  City  etc.  R.  R.  Co.,  38  Neb. 
621;  41  Am.  St.  Rep.  741;  Union  Stock  Yards  State  Bank  y. 
Baker,  42  Neb.  880;  Smith  &  VaiU  Co.  v.  ButU,  16  South. 
Rep.  242  (Miss.,  Oct.  15,  1894). 

We  gather  from  the  opinions  of  this  court,  in  which  the 
subject  of  the  lienor  accepting  other  security  than  the  lien 
allowed  by  statute  has  been  discussed,  that  this  court  is 
committed  to  the  doctrine  that  it  is  not  a  waiver  of  the  stat* 
utory  lien  unless  it  appears  that  such  was  the  intention,  or,. 
from  the  facts  of  the  case,  that  it  would  be  inequitable,  as 
between  the  parties,  to  permit  the  holding  of  the  further 
security  and  also  the  existence  of  the  lien.  We  are  aware 
that  it  has  been  held  that  if  the  party  take  a  mortgage  upoa 
the  same  property  upon  which  the  statutory  lien  is  claimed, 
it  is  a  waiver  of  the  lien,  or  if  it  has  been  perfected  by  filing^ 
etc.,  will  displace  it.  In  the  decisions  which  we  have  exam- 
ined in  which  the  rule  is  so  announced,  the  reason  given  or 
shown  by  the  facts  of  the  case  for  the  doctrine  was,  that  other 
lien-holders  had  become  such  by  relying  upon  the  record  aa 
showing  the  relations  of  the  other  parties,  and  to  permit  the 
mechanic  or  materialman  who  bad  taken  the  mortgage  ta 
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Msert  the  right  to  the  statatorj  lien  woald  prejadioe  the 
rights  80  acquired.  In  the  case  at  bar  this  can  have  tu^ 
application  or  relevancy.  It  will  be  remembered  that  tho- 
appellees  (mortgagees)  received  their  mortgages  after  the 
company's  rights  to  a  lien  had  attached,  and  *^^  with  notico- 
of  such  right,  or  that  they  were  required  to  take  notice  of 
it.  They  took  their  mortgages  charged  with  notice  of  th# 
appellant's  right  of  lien  and  subject  thereto,  and  as  the  com;* 
pany's  mortgage  was  not  in  existence  until  long  after  theirs- 
had  been  executed  and  recorded,  the  fact  that  it  was  made 
could  in  no  manner  affect  them  or  their  rights  under  their 
mortgages,  and  that  it  was  created  or  had  an  existence  did 
not  or  could  not  alter  or  vary  the  positions  of  their  mortgage 
liens  with  reference  to  the  appellant's  statutory  lien,  or,  ai- 
to  it,  either  advance  or  displace  them,  and  we  cannot  seo 
wherein  they  can  be  prejudiced  or  an  injustice  done  to  theni 
or  their  rights  by  permitting  appellant  to  enforce  its  status 
tory  lien,  or  wherein  the  execution  and  delivery  of  the  mort^ 
gage  to  appellant  so  affected  their  liens  or  rights  as  entitled 
them  to  assert  that  it  was  a  waiver  of  the  other  lien;  and^ 
furthermore,  as  there  is  nothing  in  the  case  which  shows,  ot 
from  which  it  can  rightfully  be  inferred,  that  the  mortgage 
was  accepted  as  payment,  or  which  evinced  an  intention  that 
it  was  to  take  the  place  or  to  be  instead  of  the  statutory  lien, 
or  displace  it,  we  conclude  that  the  lien,  as  to  this  objection; 
mast  be  upheld,  and  was  not  waived  by  taking  the  subsequent 
mortgage,  or  thereby  rendered  incapable  of  enforcement.  la 
Jones  on  Liens,  section  1013,  the  rule  is  stated  to  be:  ^'  The 
taking  of  a  mortgage  upon  the  same  property  upon  which 
the  creditor  claims  a  statutory  lien  may  not  displace  the 
lien.  The  mortgage  is  regarded  as  a  cumulative  security, 
and  the  creditor  may  enforce  either  the  lien  or  the  mortgage* 
So,  also,  the  taking  of  the  collateral  obligation  of  another  peiv 
son  for  the  payment  of  the  lien  debt  does  not  ordinarily 
debar  the  lien-holder  from  claiming  the  security  of  his  lien,, 
unless  the  circumstances  are  such  that  an  intention  to  waive 
the  lien  may  reasonably  be  inferred ":  Payne  v.  Wilson^  74 
N.  Y.  348.  In  Howe  v.  Kindred,  42  Minn.  438,  we  find  the 
following  statement:  ^'  The  reason  usually  given  in  the  adja* 
dicated  oases  for  holding  that  a  mechanic  *^^  or  material* 
man  has  lost  his  lien  by  taking  security,  either  upon  the 
property  to  which  the  lien  attaches  or  upon  other  iNropertj, 
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b  tbat  siibieqaent  lien-holders  and  purchasers  hare  a  right 
ta  lely  npon  the  record,  and  should  be  protected  against 
awret  liens.  •  •  •  •  This  reason  is  without  force  in  the  ease 
at  bar.  The  appellant  took  his  mortgage  long  prior  to  any 
af  the  acts  relied  upon  by  him  as  constituting  an  extinguish- 
■lent  of  the  lien;  and,  when  taken,  it  was  subject  to  plain- 
ttfTs  right  to  perfect  a  claim  already  attached  to  the  premises. 
Hie  situation  has  never  been  changed  by  anything  plaintifh 
Bay  have  done."  In  OUcrest  ▼•  OoU$ehalk^  89  Iowa,  811,  it 
is  said:  *^It  seems  to  us  that  the  taking  of  a  mortgage  from 
the  debtor  upon  the  same  identical  property  covered  by  the 
■teebanie's  lien,  and  for  the  same  debt,  cannot  be  deemed 
eaUateral  security  on  the  same  contract.  There  is  nothing 
m  the  record  to  show  that  the  mortgage  was  intended  and 
accepted  as  collateral  security.  It  was  not  such  unless  so 
intended  and  accepted:  See  1  Bouvier's  Law  Dictionary,  240; 
Yowell  on  Mortgages,  893.  The  mechanic  or  materialman 
will  retain  his  lien  unless  he  does  something  evincing  an  in- 
tention to  rely  upon  his  new  or  collateral  security,  and  not 
wpon  the  lien  the  law  has  given  him:  Clark  v.  JJun(,  8  J.  J. 
Marsh.  558." 

It  was  stated  in  a  written  contra^st  between  the  company 
and  Isaac  Brewer,  pursuant  to  the  terms  of  which  the  mate- 
rial, etc.,  was  furnished  for  which  the  company  claimed  its 

len,  that  *' agrees  that  said  Des  Moines  Manufacturing 

and  Supply  Company  shall  have  a  lien  upon  all  the  machin* 
ery,  fixtures,  etc.,  herein  mentioned,  and  upon  the  building 
and  real  estate  where  said  machinery  is  placed,  to  secure 
all  claims  of  said  company,"  and  it  is  urged  that  by  accept- 
ing or  becoming  a  party  to  the  contract  with  the  above  clause 
io  it  the  company  waived  its  right  to  a  lien  under  the  me- 
chanic's lien  law.  The  above  agreement  for  a  lien,  if  such 
ft  wMy  be  called,  is  a  triumph  of  indefiniteness.  It  mentions 
**^  no  kind  of  a  lien,  and  no  mention  is  made  of  whether 
•ne  will  be  created  in  the  future  or  whether  it  is  to  attach  at 
ibe  time  of  the  execution  of  the  contract  or  at  some  time 
during  the  progress  of  the  labor  or  furnishing  of  materiaL 
H  cannot  be  determined  from  its  terms  whether  the  parties 
^wed  it  as  establishing  a  lien  or  as  a  mere  statement  thai 
a  mortgage  would  be  executed  at  some  subsequent  date,  and 
it  does  not  appear  that  the  appellees  had  it  in  view  when 
ihey  acquired  their  mortgage  liens,  or  that  their  actions  in 
taking  the  mortgages  were  in  any  manner  or  to  any  degree 
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gof«nied  or  affeeted  by  it;  nor  does  it  appear  from  the  fade 
and  oireomstances  of  the  case  that  when  the  contract  waa 
made  there  was  any  intention  to  waive  the  right  of  a  lien 
under  the  statute  or  to  accept  what  was  given  or  to  be  givei^ 
as  expressed  in  the  contract,  in  lieu  of  the  statutory  Uea. 
We  do  not  think  there  was  any  waiver  of  the  right  to  a  liea  li^ 
reason  of  the  statement  hereinbefore  quoted,  which  appeared 
in  the  contract  In  Oreat  Western  Mfg.  Co.  y.  HutUer^  16  Neb. 
82,  it  is  said:  '*As  to  the  third  subdivision  of  this  point,  thai 
plaintiffs  cannot  have  a  mechanic's  lien  for  the  machinery 
furnished,  for  the  reason  that  by  the  terms  of  the  contract 
they  retained  a  vendor's  lien  on  the  machinery,  while  I  find 
some  difficulties  presented  in  some  of  the  oases  cited,  yet,  as 
it  is  a  general  principle  of  law  that  a  creditor  may  have  as 
many  securities  for  his  debt  as  he  can  obtain  without  infring- 
ing upon  the  rights  of  others,  and  as  the  rights  of  no  other  per- 
son have  been  by  any  possibility  affected  by  the  said  clausa 
in  the  contract,  I  do  not  deem  it  as  an  objection  to  the  plain- 
tiff's  right  to  a  lien."  The  appellant's  lien  was  the  prior 
and  superior  one,  and  the  decree  of  the  district  conrt  musi 
be  reversed  wherein  it  declared  it  inferior  and  subsequent  tm 
the  mortgage  liens,  and  a  decree  entered  in  this  court  estab- 
lishing its  priority. 
Decree  accordingly. 

MicHAivio't  Lnv  — Priobttt  Bsrwnir  avd  MonoAOB.— A  lien  Im 
labor  or  material  is  paramount  to  the  lien  of  a  mortgage  ezeonted  after  ikm 
Imilding  wm  eommenced,  bat  before  enoh  labor  or  material  wm  fnmiiheli 
Haxtun  ek.  HeaUrCo.  t.  Qwxbn^  2  N.  Dak.  246;  SS  Am.  St.  Rep.  77S,  ant 
aote.  The  lien  of  a  mortgage  fot  the  purchase  price  of  land  cannot  te 
poetponed  or  displaced  by  a  mechanic's  lien  for  materials  fnrnlsiied  <er  a 
bnilding  thereon  which  attaches  simultaneously  with  the  acquisition  of  title 
by  the  mortgagor  and  the  execution  of  the  mortgage:  RuneU  ▼•  Grmd^  iSS 
Mo.  161;  48  Am.  St.  Rep.  668,  and  note.  See,  further,  the  extended  aote  to 
KUfotriA  V.  Kanmu  (%  etc  R.  R.  Co.^  41  Am.  St.  Rep.  768. 

MaoBAKio'ii  LiXN  ^Waitbb  sr  Taking  Notb  ob  Mobtqaob.— A  bm* 
ofaanio's  lien  is  not  waived  by  taking  a  note  for  the  amount  due  therenndei^ 
and  giving  the  debtor  a  receipt  in  full,  unless  such  was  the  intention  of  tho 
partiess  ffoagltmd  t.  Luik,  83  Neb.  876;  29  Am.  St.  Rep.  486,  and  astep 
A  meohanio't  Uen  is  waived  by  the  lienor's  acceptance  of  a  mortgsgo  ob 
■nch  property  for  the  amount  due  on  such  liens  TruUinger  v.  K^oed,  7  Oc 
888}  83  Am.  Rep.  708.  This  question  is  fully  discussed  in  the  oxtendea 
aoles  to  Kilpairiek  ▼.  Kanta$  CUyMe^B.  R.  Co.,  41  Am.  81  Rep.  764,  and 
QM$  ▼•  Qide^  41  Am.  Dec  223. 

MBQBAiao's  LiBN.— Waitxb  bt  Aoobftahob  of  Vbndob's  Libb  k  di» 
in  the  extended  note  to  (kiU  v.  (7a/€^  41  Am.  Dee.  88L 
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Snonva— FBMOvmov  is  «o  Lawi  am  Avqtkib  Bu!gm,^Jm.  the  ab* 

■tnoe  of  proof  tiio  oourfc  will  pfwrnmo  thai  the  Uwi  of  anotlMr  olaie  an 

tbe  niM  M  this:  Scroggim  t.  MeOkOand,  S7  Nob.  644;  40  Am.  8t  Bop.  590| 

Widbenkam t.  /oUton,  104  OiL  407;  4S  Am.  8ft.  Bop.  118;  nomooT.  Pm- 

AfcMb  1  8.  Oik.  160;  M  Am.  81  Bop.  728»  and  note;  Qmrnm  BmJk  ▼• 

oto  /ml  CbL,  83  1ow%  491;  SS  Am.  8t  Bop.  816^  mid 
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Spbingbb  v.  Shavbndbb. 

[116  KOBTH  OABOLZNA,  12.] 

JwDQUXxm — CoLLATSRAii  ATTACK. — Although  mere  irregnlaiitiee  in  the 
oondaot  of  a  proceeding  do  not  eabjeot  the  decree  rendered  therein  to 
a  collateral,  or  even  under  eome  circamatancei  to  a  direot,  attack,  yet 
when  the  allegations  in  the  pleadings  that  are  essential  to  the  jurisdic- 
tion of  the  court  are  untrue,  and  if  the  truth  had  appeared  upon  the 
record  it  would  have  been  the  duty  of  the  court  to  have  dismissed  tha 
suit  for  want  of  jurisdiction,  the  proceedings  therein  are  subject  to 
collateral  attack. 

JvDOMKNTs— Collateral  Attack  ^  Admikistbatioh  ot  P&opxbtt  of 
LiviNO  Pebson. — Although  the  children  of  a  person,  under  a  misap* 
prehension  of  facts,  admit  an  allegation  in  a  proceeding  for  the  sale  of 
their  ancestor's  land  by  his  administrator  that  he  is  dead,  and  submit 
to  a  decree  for  the  sale  of  the  land,  yet  they  may  impeach  such 
decree  in  a  collateral  proceeding,  and  avoid  the  estoppel  of  title  de- 
rived through  it  by  showing  that  their  ancestor  was  living  at  the  date 
of  the  decree. 

BZEOUTORS  AND  ADMINISTRATORS — ADMINISTRATION  ON  FrOPERTT  OT  LlY- 

INO  Person. — The  appointment  of  an  administrator  upon  the  estate 
of  a  living  person  is  void  for  all  purposes. 
Xrial— Discretion  in  Submission  ot  Issuer.— It  is  within  the  discretion 
9f  the  trial  court  to  submit  specific  issues  arising  out  of  the  general 
iuue  to  the  jury,  instead  of  submitting  those  which  are  more  generaL 

Trespass  for  cutting  trees  and  removing  timber  from  land. 

W.  B,  Rodman  and  J,  H,  Small^  for  the  appellants. 

0.  F.  Warren  and  J.  W.  Hinsdale^  for  the  appellees. 

^^  Avery,  J.  The  question  that  confronts  us  at  the  thresh- 
hold  of  this  investigation  is  one  that,  as  we  think,  has  been 
iieretofore  in  effect  passed  upon  by  this  and  other  appellate 
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courts,  bat  one  which  requires  careful  consideration  and  dia» 
cussion.    Where  the  children  of  a  person,  under  a  misappre- 
hension of  the  facts,  admitted  the  allegation  of  a  petition 
that  their  ancestor  was  dead,  and  submitted  to  a  decree  for 
the  sale  of  his  land  by  his  administrator  for  assets,  will  they 
be  allowed  collaterally  to  impeach  such  judgment,  and  avoid 
the  estoppel  of  tiUe  derived  through  it,  by  showing  that  the 
ancestor  was  at  the  date  of  the  decree  actually  living?    It 
is  quite  as  important  that  courts  of  inferior  jurisdiction 
should  command  the  confidence  of  the  public  in  the  rega«^ 
larity  and  binding  force  of  their  decrees,  upon  which  tiUes 
depend  for  their  validity,  as  that  appellate  courts  should  be 
trusted  to  adhere  to  decisions  upon  the  stability  of  which 
rights  of  property  depend.    But  while  mere  irregularities  in 
the  conduct  of  a  proceeding  will  not  subject  tlie  decree  ren- 
dered therein  to  a  collateral,  or  even  under  some  circum* 
stances  to  a  direct,  attack,  the  rule  is  different  when   the 
allegations  in  the  pleadings  that  are  essential  to  the  jurisdio- 
tion  of  the  court  are  untrue,  and  where,  if  the  truth  had 
appeared  upon  the  record,  it  would  have  become  the  duty  of 
the  court  on  motion  or  ex  mero  motu  to  declare  the  suit  coram 
ntmjudiee.    If,  in  the  special  proceeding  under  discussion,  it 
had  appeared  that  G.  W.  Dixon  was  alive,  or  had  not  been 
admitted  that  he  was  dead,  the  very  basis  of  the  jurisdiction 
would  have  been  wanting,  and  there  would  have  been  no 
serious  controversy  as  to  the  duty  of  the  court  to  pronounce 
the  judgment  a  nullity,  even  when  assailed  collaterally  only: 
Black  on  Judgments,  sees.  215,  242,  278.    The  same  effect 
must  be  given  to  proof  aliunde,  after  the  decree  is  entered, 
that  the  person  supposed  to  be  dead  was  in  fact  alive:  ^^ 
London  v.  Wilmington  etc.  R.  JfZ.  Co.,  88  N.  G.  684;  State  T. 
White^  7  Ired.  117;  Book  of  Monographs  (void  judicial  sales)^ 
20;   Withers  v.  Patterson,  27  Tex.  497;   86  Am.  Dec.  643^ 
Beckett  v.  Selover^  7  Cal.  237;  68  Am.  Dec.  237;  Duncan  ▼. 
StewaH,  25  Ala.  408;  60  Am.  Dec.  527;  Griffith  v.  Frazier^ 
8  Cranch,  10,  22;  Fiek  v.  NorveU,  9  Tex.  13;  58  Am.  Rep. 
128;   1  Herman  on  Executions,  378;   Jochumsen  v.  Suffolk 
Sav.  Bank,  8  Allen,  87;  Johnson  v.  Beazley,  65  Mo.  250;  27 
Am.  Rep.  286;  Thomae  v.  People,  107  111.  617;  47  Am.  Rep. 
458;  Mdia  v.  Simmons,  46  Wis.  334;  30  Am.  Rep.  746;  Mor* 
gan  v.  Dodge,  44  N.  H.  259;  82  Am.  Dec.  213;  Black  on 
Judgments,  sees.  218-220. 
In  the  case  of  Hyman  v.  Qaskins^  6  Ired.  272-276,  Nash,  J^ 
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discusses  at  length  the  distinction  between  such  probata 
judgments  as  are  declared  merely  voidable,  because  the  court 
or  ordinary  had  the  right  to  act  but  did  not  comply  with 
the  requirements  of  the  law,  and  such  as  are  void,  because 
the  court  had  no  authority  to  act.  While  the  learned  judge 
did  not  have  occasion  then  to  pass  directly  upon  the  effect 
as  an  estoppel  of  administering  upon  the  estate  of  a  person 
before  his  death,  he  cited  the  case  of  Oriffith  y.  Fratier^  ft 
Granch,  10,  as  one  in  which  Chief  Justice  Marshall  had  "had 
occasion  to  examine  the  doctrine  of  void  and  voidable  letters 
of  administration  in  his  usual  clear  and  forcible  manner.'^ 
In  the  case  referred  to,  the  learned  chief  justice  had  said: 
**But  suppose  administration  to  have  been  granted  on  the 
estate  of  a  person  not  really  dead.  The  act,  all  will  admit, 
is  totally  void.  Yet  the  ordinary  must  always  inquire  and 
decide  whether  the  person  whose  estate  is  to  be  committed 
to  the  care  of  others  be  dead  or  in  life.  It  is  a  branch  of 
every  case  in  which  letters  of  administration  issue.  Yet  the 
decision  of  the  ordinary  that  the  person  for  whose  estate  he 
acts  is  dead,  if  the  fact  be  otherwise,  does  not  invest  the  per* 
son  he  may  appoint  with  the  character  or  powers  of  an 
administrator.  The  case  in  truth  was  not  one  within  his 
jurisdiction.  ^'  It  was  not  one  in  which  he  had  a  right  to 
deliberate.  It  was  not  committed  to  him  by  law.  And  al- 
though one  of  the  points  occurs  in  all  cases  proper  for  his 
tribunal,  yet  that  point  cannot  bring  the  subject  within  his 
jurisdiction.'' 

But  this  court  in  a  later  case  {State  ▼•  Whit$^  7  Ired.  117) 
held  that  an  action  could  not  be  maintained  upon  an  admin* 
istrator's  bond  where  it  was  shown  that  the  supposed  dece* 
dent  was  in  fact  alive  when  administration  was  granted  upon 
bis  estate.  The  decision  rested  upon  the  ground  that  the 
probate  court  had  no  authority,  as  the  agent  of  the  state,  to 
take  charge  of  the  property  of  a  person  then  living,  or  te 
take  the  bond  sued  upon.  This  case  was  cited  arguendo  and 
approved  by  Smith,  0.  J.,  in  London  v.  Wilmington  etc.  R.  JZ» 
Co.,  88  N.  C.  684. 

The  court,  it  is  true,  has  held  that  where  there  is  a  deoe* 
dent,  the  acts  of  an  administrator  who  was  not  entitled  to 
the  appointment  under  the  statute  are  valid,  but  that  the 
order  appointing  such  person  is  voidable  in  a  direct  prooeed* 
ing  instituted  by  those  having  a  superior  right:  Oarrieon  v. 
CodS  95  N.  C.  863;  Athine  v.  MeCormick,  4  JoneS|  274.    This 
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ruling  rests  upon  the  doctrine  that  in  such  cases  the  esaential 
basis  of  jurisdiction  exists,  there  being  a  decedent  and  an 
estate  to  be  administered.  The  appointment  of  the  wrong 
person  is  but  an  irregularity,  subjecting  the  order  of  appoint- 
ment to  direct  attack,  but  not  invalidating  acts  done  in  pursu- 
ance of  the  laWy  in  the  course  of  administration  by  him  who 
has  been  inducted  into  the  place  by  mistake:  McPhenon  y. 
{Junliff,  11  Serg.  &  B.  422;  14  Am.  Dec.  642;  Devlen  ▼.  Com- 
vionwealth,  101  Pa.  St.  273;  47  Am.  Rep.  710;  Johruon  v. 
Beazley,  65  Mo.  250;  27  Am.  Rep.  276.  In  the  case  last  cited 
the  supreme  court  of  Missouri  quote  the  language  of  Judge 
Redfield,  that  the  holding  of  the  court  of  appeals  of  New 
York,  in  the  case  of  SoderignB  v.  Etut  River  Savinga  Inst,,  63 
N.  Y.  460,  20  Am.  Rep.  555,  that  the  appointment  of  an  ad- 
ministrator ^*  upon  the  estate  of  a  living  man  could  not  be 
attacked  collaterally,  was  '^  without  precedent  either  in  Eng- 
lish or  American  jurisprudence."  But  it  seems  that  in  a  later 
case  {Roderigas  v.  East  River  Savings  InsL^  76  N.  Y.  318;  32 
Am.  Rep.  809),  Chief  Justice  Church,  admitting  that  the 
authorities  at  common  law  were  uniformly  in  conflict  with  it, 
rested  his  apparently  reluctant  approval  of  the  former  case 
upon  the  ground  that  it  was  founded  upon  a  construction  of 
a  statute.  The  appointment  of  an  administrator  upon  the 
estate  of  a  living  man  is  void  for  all  purposes,  and  everything 
that  is  founded  upon  it  is  a  nullity,  because  there  was  no 
jurisdiction.  ''It  must  always  be  remembered,*'  says  Black  (2 
Black  on  Judgments,  sec.  633}  *'  that  in  order  to  the  conclusive- 
ness of  a  probate  decree,  or  in  the  case  of  sentence  emanating 
from  any  other  tribunal,  it  is  absolutely  necessary  that  the 
court  should  have  possessed  jurisdiction":  1  Herman  on  Es- 
toppel, sec.  411.  The  finding  by  the  clerk  in  a  proceeding 
that  was  coram  non  jvdice^  because  it  was  founded  upon  the 
false  basis  of  jurisdiction  that  0.  W.  Dixon  was  dead,  does 
not  preclude  the  heirs  at  law  from  showing  that  he  was  alive. 
To  make  it  conclusive  the  judgment  must  be  rendered  by  a 
court  of  competent  jurisdiction:  Roulhac  v.  Brown^  87  N.  C. 
1;  and  to  give  the  court  authority,  its  jurisdiction  must  extend 
both  to  the  parties  and  the  subject  matter:  Condry  v.  Cheshire^ 
88  N.  C.  375;  Morris  v.  Oentry,  89  N.  C.  248;  1  Black  on 
Judgments,  sec.  218.  We  know  of  no  principle  upon  which 
the  judgment,  void  as  to  O.  W.  Dixon  if  he  were  a  party  to 
this  action,  for  want  of  jurisdiction  of  the  subject  matter, 
could  be  held  valid  without  jurisdiction  either  against  the 
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parties  to  the  proceeding  or  those  in  privity  with  them.  The 
•court  did  not  have  jurisdiction  of  the  estate  of  Dixon  if  he 
"Was  at  the  time  living,  and  it  was  not  error  to  submit  this 
question  to  the  jury.  Should  a  case  be  presented  where  ^* 
4idministration  had  been  granted  not  upon  false  information 
•of  a  person's  death,  but  upon  a  presumption  of  law  arising 
from  his  absence  without  being  heard  from  for  seven  years,  a 
different  question  might  be  presented.  Whether  the  acts  of 
an  administrator  who  proceeded  honestly  upon  a  presumption, 
to  which  the  law  gave  the  forccof  a  fact,  will  not  be  held, 
because  of  such  presumption,  to  be  valid,  as  in  some  courts 
has  been  the  decision,  where  an  executor  performed  a  part  of 
his  imposed  trust  under  a  will  afterward  ascertained  to  be  a 
forgery,  we  need  not  now  determine.  To  exclude  a  conclu- 
sion it  may  be  best,  however,  to  announce  that  should  such  a 
oase  arise  the  question  whether  it  is  to  be  governed  by  or 
distinguished  from  the  ruling  in  that  before  us  is  an  open 
one.  Such  a  case  would  raise  the  point  whether  the  pre- 
sumption of  law  that  one  is  dead  does  not  confer  jurisdiction 
over  a  living  person's  estate,  when  it  could  not  possibly  be 
acquired  in  the  absence  of  such  presumption. 

It  was  admitted  that  Mrs.  Matilda  E.  Dixon,  wife  of  G.  W. 
Dixon,  was  not  a  party  to  the  proceeding,  and  it  would  of 
course  follow  that  she  was  not  bound  by  the  decree  upon 
other  grounds  than  those  relied  upon  by  the  heirs  at  law: 
Condry  v.  Cheshire,  88  N.  C.  375. 

The  court  submitted  an  issue  involving  the  question  whether 
6.  W.  Dixon  was  living  when  the  proceeding  was  instituted 
and  when  the  decree  therein  was  rendered,  and  it  was  an- 
swered by  the  jury  in  the  affirmative.  This  was  one  of  the 
questions  that  grew  out  of  the  general  issue  of  title  raised  in 
the  pleadings,  and  it  has  been  repeatedly  decided  by  this 
court,  beginning  with  Emery  v.  Raleigh  etc,  R,  R.  Co,^  102 
N.  C.  209,  11  Am.  St  Rep.  727,  that  it  is  within  the  dis- 
cretion of  the  presiding  judge  to  determine  whether  he  will 
submit  such  specific  issues,  or  only  those  that  are  more  gen- 
eral. 

There  was  no  exception  to  the  competency  of  the  testimony 
*^  bearing  on  that  issue,  except  the  general  one,  made  to  the 
competency  of  Surat's  deposition,  that  the  defendants  were 
estopped  by  the  decree  in  the  special  proceeding  from  deny- 
ing the  title  under  it,  with  the  consequences,  if  the  position 
had  been  well  taken,  that  it  would  be  immaterial  whether 
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be  was  in  fact  living,  aa  Susan  testified  he  was  after  the  dat* 
of  the  sale  under  the  decree,  or  dead.  But,  now  that  we  ha?» 
held  that  neither  the  heirs  at  law  nor  the  defendant,  if  in 
privity  with  them,  are  concluded,  it  seems  to  us  that  the 
finding  upon  the  first  issue  defeats  the  plaintiffs'  right  to 
recover  in  any  aspect  of  the  evidence.  There  was  no  evidence 
offered  on  either  side  tending  to  show  a  forcible  trespass  on 
the  part  of  the  defendants,  and  it  was  not  error,  therefore,  to 
instruct  the  jury,  as  the  court  did  without  objection,  that  tho 
ownership  of  the  timber  was  dependent  upon  the  title  to  the 
land  entered  upon:  Cohoon  v.  Simmons^  7  Ired.  189;  MeOor* 
miek  v.  Jtfonroe,  1  Jones,  13;  Harri$  ▼.  Sneeden^  104  N.  C. 
869. 

The  plaintiffs  proposed  to  show  title,  as  the  burden  rested 
upon  them  to  do,  not  by  a  regular  chain  from  the  state,  but 
by  making  0.  W.  Dixon  the  source  of  title,  and  connecting 
themselves,  through  the  sale  and  administrator's  deed  under 
the  decree,  to  R.  C.  Windley,  and  by  a  string  of  mesne  con- 
veyances  with  Dixon.  They  offered  other  deeds  and  evi* 
dence  to  connect  the  defendant  with  O.  W.  Dixon  as  a  common 
source  of  title,  with  the  view  of  insisting  that  plaintiffs'  was 
the  older  and  better  title,  and  that,  under  the  established 
rule  of  evidence,  the  defendants  were  precluded  from  denying 
that  fact  If  the  plaintiffs  had  succeeded  in  proving  that 
both  derived  title  from  the  same  source  by  means  of  the  evi- 
dence offered,  and  that  of  the  two  chains  so  exhibited  their 
own  was  the  better,  it  would  have  been  as  effectual  proof  of 
their  right  against  the  world  as  a  chain  '^  extending  back 
to  the  state,  unless  the  defendants  had  connected  themselves 
with  some  other  older  and  better  title. 

But,  since  it  appears  that  the  proceeding,  decree,  sale,  and 
deed,  by  which  they  propose  to  show  title  out  of  G.  W.  Dixon« 
are  nullities,  the  plaintiffs  have  failed  to  connect  themselves 
with  the  alleged  source  of  title,  and  therefore  have  failed  to 
establish  their  right  to  recover.  The  judge  might  have  in- 
structed  the  jury  that,  if  they  should  find  in  response  to  the 
first  issue  that  Dixon  was  living  at  the  time  of  sale  under 
the  decree,  they  would  find  in  response  to  the  second  issue  that 
plaintiffs  were  not  the  owners  (as  in  that  event  they  would 
fail  to  show  themselves  to  be)  of  any  of  the  land  for  which 
they  brought  suit  In  that  view  of  the  case,  it  is  not  ma* 
terial  whether  the  descripiion  in  either  the  plaintiffs'  or  do* 
fendants'  deeds  was  sufficient  or  insufficient,  or  whether  the 
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testimony  compIaiDed  of  was  competent  or  ineompetenti  or 
the  charge  was  erroneous  as  to  matters  not  invoWed  in  or 
'essential  to  the  determination  of  the  controversy.  The  re* 
4iponse  to  the  first  issue  was  necessarily  decisive,  therefore,  of 
the  first  six  issues.  The  remaining  three  grew  out  of  the 
•counterclaim,  which  the  court  held  that  the  defendants  could 
not  maintain,  and  the  defendants  did  not  appeal. 

The  plaintifis  have  no  reason,  therefore,  to  complain  of 
the  charge,  which  was  more  favorable  than  they  had  a  right 
to  expect  under  the  view  we  have  taken  of  the  law. 

Judgment  affirmed.  

Jcnxsnifra— GoLLATXRAii  Attack  iob  Wart  of  JoBisDicnoH.— Waal 
<d  Jurisdiotion,  either  of  the  person  or  nibjeot  matter,  appearing  npoa  tlM 
laoe  of  the  record,  oan  be  taken  advantage  of  at  any  time  and  in  any  ooorl 
where  the  concluaiveness  of  the  deoreo  ia  the  subject  of  judicial  inqalrys 
Wall  Y.  Wall,  123  Pa.  St.  545;  10  Am.  St.  Rep.  549;  FurgeMti  ▼.  /onef,  17 
Or.  204;  11  Am.  St.  Rep.  808;  AdamM  ▼.  Covolea,  06  Mo.  501;  6  Am.  St. 
Rep.  74.  In  a  collateral  proceeding,  at  between  parties  and  privies,  the  only 
•contingency  in  which  the  judgment  of  a  court  of  general  jurisdiction  can 
be  qnestioned  is  where  the  record  shows  afirmatively  that  jurisdiction  did 
not  attach:  WiHeraon  t.  Shoonmaker,  77  Tex.  615;  19  Am.  St  Rep.  803, 
«nd  note.  See,  also,  the  notes  to  People  ▼.  Qreene^  6  Am.  Sk  Rep.  454; 
Hardy  y.  Beaiy,  31  Am.  St.  Rep.  87;  and  the  oxtended  note  to  MorrUl  ▼. 
MorriU,  23  Am.  St  Rep.  11(L 

EXBOOTOBS  AND  AD1CI1II8TSAT0RS— ADMIiriSrRATION  OF  BSTATB  OT  LiT* 

INO  PsBflON. —Letters  of  administration  on  the  estate  of  a  liring  person 
«re  absolutely  void:  Notes  to  ScoU  y.  McNeal,  34  Am.  St.  Rep.  885;  Moor^ 
▼.  Smithy  73  Am.  Dea  126;  and  Thomae  y.  People,  47  Am.  Rep.  465.  But 
an  SeoU  y.  McNeal,  5  Wash.  309,  34  Am.  St  Rep.  863,  it  was  held  that  a 
probate  court  has  jurisdiction  to  appoint  an  administrator  for  a  missing 
person's  estate  if  the  proceedings  are  baaed  upon  a  sufficient  petition,  and 
proper  notice  of  the  hearing  thereof  ia  given  by  publication,  and  it  la  satis- 
factorily proved  that  such  person  has  not  been  heard  of  for  more  than  soyea 


Triai.— SiTTLiNQ  !>««— DooRRiov  OT  CovBT.  ^Ordinarily,  it  mnal 
be  left  to  the  sonnd  discretion  of  the  trial  judge  to  determine  whether  to 
submit  specific  israes  for  the  purpose  of  eliciting  distinct  findings  in  tho 
nature  of  a  special  yerdiot,  or  to  confine  the  inquiry  to  a  single  issus^  or  a 
email  number  of  iasnes;  proyided,  always*  that  tho  issues  were  raised  fay 
^  pleadings:  Bnmy  t.  BalUlf^  ite.  A  &  Ob^,  lOS  N.  a  SOei  11  Anu  81. 
Repb  787  and  note. 
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Lbatbll  v.  Wbstbbn  Union  Tblegbaph  Company* 

P10  KOBTH  CABOLDTA,  211.] 

Tmlwowlath  CoMPAirnB  —  Intsbstath  CoimiRCi. — Telegraph  meaaage* 
tnnsmitted  by  a  company  from  and  to  pointe  within  one  itata,  althougK 
travening  another  state  in  the  route,  do  not  constitute  interrtate  com* 
meroe,  and  are  subject  to  the  tariff  imposed  by  the  state. 

TiLBGRAPH    CoiiPANIBS  —  DOTT   TO    TRANSMIT  MbSSAOKS  OYMB.  ItS  OwiT 

Limb — Exoissiyx  Taritv. — If  a  telegraph  company  can  send  a  message 
to  its  destination  over  its  own  line,  it  cannot^  by  sending  it  oyer  th» 
line  of  another  company,  exact  a  tariff  of  the  sender  in  exoees  of  what 
it  would  be  allowed  to  charge  for  sending  it  over  its  own  line. 

TfeiiBORAPH  CoMFANUS  MUST  HAVE  SappioiBNT  Faoilitixs  to  transact  all 
business  offered  to  them  at  all  points  at  which  they  have  offices. 

Tblbgraph  Compamiis — DiBORHf  IKATION. — A  Contract  by  which  a  telegraph 
oompany  gives  to  a  railroad  company  a  preference  over  its  line  to  the 
exclusion  of  others  b  an  illegal  discrimination,  and  does  not  jiutily  it 
in  exacting  an  extra  tariff  for  sending  a  message  over  the  line  of  another 
company  to  a  point  at  which  it  also  has  a  line. 

Appeal  by  a  telegraph  oompany  from  a  deeision  of  railroad 
commissioners  imposing  a  penalty  for  the  violation  of  a  pre- 
scribed tariff  for  the  transmission  of  messaKes. 

S,  SiileSf  for  the  appellent* 

F.  L  Osbomef  attorney  general^  for  the  appelleei 

•••  Clark,  J.  In  Atlantic  Express  Co.  y.  Wilmington  etc., 
R.  R.  Co.,  Ill  N.  C.  463,  82  Am.  St  Bep.  805,  this  court 
affirmed  the  constitutionality  of  the  act  (Acts  1891,  c  320) 
establishing  the  Railroad  and  Telegraph  Commission.  In 
Mayo  V.  Western  Union  Tel.  Co.,  112  N.  C.  343,  it  sustained 
the  power  of  such  commission,  under  section  26  of  said  act,  to 
establisji  rates  for  telegraph  companies.  In  Railroad  Com" 
mission  v.  Western  Union  Tel.  Co.^  118  N.  C.  213,  the  court 
held  that  telegraphic  messages  transmitted  by  a  company 
from  and  to  points  in  this  state,  although  traversing  another 
state  in  the  route,  do  not  constitute  interstate  commerce  and 
are  subject  to  the  tariff  regulation  of  the  commission.  In 
this  it  followed  the  unanimous  opinion  of  the  supreme  court 
of  the  United  States,  delivered  by  Fuller,  C.  J.,  in  Lehigh  Voir 
ley  R.  R.  Co.  v,  Pennsylvania^  145  U.  S.  192.  To  the  same 
purport,  Campbell  v.  Chicago  etc.  Ry.  Co.,  86  Iowa,  687« 

In  the  present  case  the  commission  find  as  a  fact  that  ^  Um 
defendant  has  a  continuous  line  by  which  messages  **'  may 
be  transmitted  from  Wilson  to  Edenton  and  other  adjacent 
points  in  North  Carolina,  but  this  line  traversea  a  part  of  the 


Deo.  1896.]    Lbavell  v.  Wbbtbrn  Union  Tel.  Ca  799 

state  of  Virginiai  passing  through  the  city  of  Norfolk '';  and 
it  properly  holds  upon  the  evidence  *'  that  the  telegraph  office 
at  Edenton  is  under  the  control  of  the  defendant,  and  the 
operator,  though  employed  by  the  railroad  company,  is  the 
agent  and  operator  of  the  defendant."  It  necessarily  follow9 
from  this  state  of  facts  that  as  the  defendant  could  have  sent 
the  message  the  whole  distance  over  its  own  line  it  cannot 
be  heard  to  say  that  it  did  not  do  what  it  ought  to  have  done, 
and  thus  collect  fifty  cents  for  the  message  instead  of  twenty* 
five,  as  allowed  by  the  commission  tariff.  The  defense  set  up 
that  in  fact  it  only  carried  the  message  to  Norfolk  and  then 
paid  another  company  to  forward  it  to  Edenton,  cannot  be 
regarded  when  it  might  itself  have  completed  the  delivery  of 
the  message.  The  defendant  seeks  to  excuse  itself  on  the 
plea  that  it  has  only  one  wire  to  Edenton,  and  that  this  i» 
fully  occupied  at  that  office  by  the  work  it  does  for  the  rail- 
road company.  But  it  is  the  duty  of  the  telegraph  companjr 
to  have  sufficient  facilities  to  transact  all  the  business  offered 
to  it  for  all  points  at  which  it  has  offices.  If  the  press  of 
business  offered  is  so  great  that  one  wire  or  one  operator  at  a* 
point  is  not  sufficient,  it  is  the  duty  of  the  company  to  add< 
another  wire  or  an  additional  employee.  It  is  not  a  mere 
private  business,  but  a  public  duty  which  the  defendants  by 
their  franchise  are  authorized  to  discharge.  It  is  further  to 
be  noted  that  in  giving  to  the  railroad  company  the  prefer- 
ence in  the  use  of  their  line  to  Edenton,  while  at  other  points, 
as  Moyock,  Centreville,  and  Hertford  on  the  same  line,  the 
public  is  admitted  to  the  use  of  the  wire,  the  defendant  is' 
making  a  forbidden  and  illegal  discrimination  in  favor  of  one 
customer  and  against  the  public  at  large,  as  was  intimated 
in  Railroad  Commimon  v.  Western  Union  Tel.  Co.y  113  N.  G. 
226.  The  findings  '"  of  fact  in  evidence  are  fuller,  and 
present  a  somewhat  different  and  stronger  case  against  the 
defendant  than  in  Albea's  case.  By  section  11  of  the  defend- 
ant's contract  with  the  railroad  company  the  defendant 
remains  owner  of  the  telegraph  line  to  Edenton,  North  GanK 
lina,  and  its  belongings,  which  are  to  remain  "  part  of  its  gen- 
eral telegraph  system  "  and  '*  to  be  controlled  and  regulated 
by  the  telegraph  company.''  Section  8  of  the  contract  givea 
the  railroad  messages  precedence  over  commercial  business,, 
but  stipulates  that  when  railroad  business  shall  require  the 
exclusive  use  of  one  wire  the  telegraph  company  shall,  on* 
aixty  days'  notice,  furnish  material  for  a  second  wire,  whicb 
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Mcond  wire  shall  be  used  for  railroad  buaineM  exolnriyelj 
and  Buob  commercial  buBineas  as  can  be  done  without  inter- 
fering with  railroad  business.  Section  6  provides  that  where 
the  railroad  company  shall  open  offices,  the  operators  **  act^ 
ing  as  agents  of  the  telegraph  company ''  shall  receive  such 
commercial  and  public  telegrams  as  may  be  offered,  collect* 
ing  rates  prescribed  by  the  telegraph  company,  and  render 
monthly  statements  and  pay  over  the  receipts  to  the  telegraph 
-company.  Section  7  provides  that  whenever  the  volume  of 
business  at  any  point  justifies  it,  the  telegraph  company  shall 
put  in  an  additional  operator.  It  will  be  thus  seen  that  the 
line  to  Eden  ton  is  an  integral  part  of  the  defendant's  general 
telegraph  system.  It  is  only  by  virtue  of  its  franchise  as  a 
telegraph  company  that  it  can  operate  its  line  to  Edenton  at 
-all.  It  cannot  discriminate  at  that  point  in  favor  of  or  against 
•any  customer.  It  cannot  subtract  itself  from  obedience  to 
the  rates  prescribed  by  the  authority  of  the  state,  acting 
through  the  commission,  by  a  contract  giving  one  customer, 
the  railroad,  preference  in  business,  and  pleading  that  such 
business  occupies  the  only  wire  it  has.  The  discrimination 
is  itself  illegal.  Besides,  if  it  were  not,  the  small  cost  of  an 
additional  wire,  which  it  is  common  '"  knowledge  does  not 
•exceed  ten  dollars  per  mile,  furnishes  no  ground  to  exempt 
the  defendant  from  furnishing  the  additional  facility  to  do  the 
business  for  all.  The  charge  of  a  double  rate  between  Eden- 
ton and  other  points  in  North  Carolina  is  a  far  heavier  impo- 
sition upon  the  public  than  the  cost  of  the  additional  wire  to 
<lefenclant,  and  is  just  the  kind  of  burden  and  discrimination 
which  the  commission  was  established  to  prevent.  In  Sail* 
road  Commisrion  v.  Western  Union  Tel  Co.^  113  N.  C.  213,  no 
^commercial  message  was  tendered,  and  the  point  now  decided 
iras  not  presented  by  the  record. 

The  ruling  of  the  commission  is  in  all  respects  affirmed. 


iHrnSTATS  C0inCSR0B.~TlUBPH0irB  AHD  TsLlQBAra  MBBSAGn  m  tlM 

eabjeot  of  interstate  commeroe:  Matter  </  Peiuuiflvania  Telephont  Gou,  48 
N.  J.  Eq.  91;  27  Anu  St  Rep.  4e8s  extended  note  to  PeopU  v.  Wmitpk^  17 
Am.  St  Bep.  069. 

TiLEaRAPH  GoMPAMns— Dorr  to  havs  SoFnciiirr  FACiLiina—Where 
a  telegraph  company  hae  oootncted  to  transmit  and  deUrer  a  message  ift 
^Muinot  exonse  its  liability  for  nondelivery  on  the  groand  that  the  bnsinesi 
«nd  emoluments  of  the  terminal  office  were  insufficient  to  justify  the 
^loyment  of  an  operator  or  a  messenger  boy  to  deliTer  messages: 
/ZiMMiaU  Co.  T.J^MdMvoR,  89  Ala.  510;  18 Am.  St  Repw  148.    Atdegnph 
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•eompany  cannot  aToid  liability  for  failnra  to  deliTer  a  message  by  showtog 
that  the  office  at  the  place  of  deliTery  was  dosed  at  thn  time  when  the  mes- 
sage was  received  for  transmission:  Western  Union  Tel  Co,  y.  Brouehe,  72 
Tex.  654;  13  Am.  St.  Rep.  843.  This  qnestion  is  discussed  in  tha  aztanded 
Aote  to  WeHem  Unitm  TeL  Co.  t.  Blanehmrd^  45  Am.  Rep.  487. 


CaRR   V.    COKB. 

[118  KOBTH  CABOLINA,  228.] 

Statotbs— Pow>R  OT  CovRTs  TO  Rsoxivs  EviDBMcn  or  LioAurr  ov  Ey« 
AOTMSNT. — The  fact  that  a  statute,  regular  on  its  faoe  and  in  due  form,  is 
ratified  and  approved  by  the  genuine  signatures  of  the  presiding  officers 
of  both  houses  of  the  legislature,  and  deposited  in  the  proper  office,  is 
conclusive  evidence  that  it  was  regularly  and  legally  enacted,  and  the 
oourts  cannot  go  behind  this  record  for  any  cause  to  ascertain  from 
the  journals,  or  otherwise,  how  such  record  was  established. 

F.  H,  Busbee  and  Oraham,  Boone  &  Boone^  for  the  appellant. 
/.  B.  Batchelor  and  A.  Jonea^  for  the  appellee. 

*"  Faibcloth,  C.  J.  The  plaintiff,  as  a  citizen  and  tax- 
payer of  the  state,  brings  this  action  against  the  defendant  as 
secretary  of  state,  who,  by  virtue  of  his  office,  is  the  custodian 
of  all  acts  passed  by  the  legislature,  or  which  purport  to  have 
been  passed,  whose  duty  it  is  to  deliver  certified  copies  of  said 
acts  to  the  public  printer  for  publication.  The  prayer  is  that 
the  defendant  show  cause  why  a  peremptory  mandamus  shall 
not  issue  to  compel  him  to  remove  the  act  under  consideration 
from  his  files,  and  why  he  should  not  be  enjoined  from  deliv- 
ering a  certified  copy  of  the  same  to  the  public  printer.  An 
act  to  regulate  assignments  and  other  conveyances  of  like 
nature  in  North  Carolina,  ratified  March  18,  1895,  is  the  one 
under  consideration. 

The  complaint  alleges  that  the  act  was  signed  by  the  presi- 
dent of  the  senate  and  the  speaker  of  the  house  of  representa- 
tives on  the  said  13th  of  March  in  the  presence  of  each  house, 
and  purports  to  have  been  ratified  upon  that  day;  that,  upon 
information  and  belief,  the  act  did  not  become  law  according 
to  the  constitution  of  the  state;  that  the  journals  of  both 
houses  show  that  it  was  not  read  three  times  in  either;  that 
it  was  never  read  in  the  senate,  and  was  tabled  in  the  house 
on  its  second  reading;  and  that  by  some  unknown  fraudulent 
means  the  bill  was  enrolled  by  some  person  unknown  to  the 
plaintiff,  and  signed  by  the  said  president  and  speaker  by 
mistake. 

AM.  Br.  Rip.  Vol.  XLVIL  —  n 
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*'*  The  defendant  answered,  denying  the  material  all^ap 
lions. 

At  the  hearing  the  defendant  moved  to  dismiss  the  action 
on  the  ground  that  the  court  had  no  jurisdiction  to  grant  the 
relief  prayed  for  by  the  plaintiff.  The  motion  was  heard,  and 
his  honor  dismissed  the  action  for  want  of  jurisdiction  to 
grant  the  relief,  on  the  ground  that  the  court  cannot  go  be* 
hind  the  ratification  of  the  act  as  the  same  appeared  in  the 
o£Bce  of  the  secretary  of  state.  With  the  act  before  us,  on 
its  face  regular  and  in  due  form,  ratified  by  the  genuine  sig- 
natures of  the  president  of  the  senate  and  speaker  of  the 
house,  the  question  is  presented,  Can  the  court,  as  a  co-ordi- 
nate branch  of  the  government,  look  behind  this  record  and 
investigate  by  inquiry  and  proof  the  manner  in  which  this 
record  was  established  by  the  legislative  branch  of  the  gov* 
emment,  for  any  of  the  causes  lEtlleged  in  the  complaint? 

It  may  be  stated  in  the  outset  that  it  is  an  important  ques- 
tion and  one  that  has  not  been  heretofore  presented  directly 
to  this  court. 

The  court  cannot  be  blind  to  the  consequences  that  will 
flow  from  a  decision  either  way.  On  the  one  hand,  if  we 
cannot  look  behind  the  record,  then,  paid  and  corrupt  men, 
lobbyists,  and  other  interested  ones  in  and  around  the  legisla* 
tive  halls,  will  feel  more  confident  and  safer  in  their  disrepu- 
table work.  On  the  other  hand,  if  we  can  open  the  door  and 
permit  every  act  of  the  legislature  to  be  inquired  into,  behind 
the  record,  for  any  of  the  causes  alleged  in  the  complain^ 
then  the  state  will  be  plagued  with  all  the  evils  of  a  veritable 
Pandora's  box.  By  an  examination  of  the  decisions  of  the 
courts  of  the  difierent  states,  we  find  some  diversity  among 
the  decisions  and  the  opinions  of  eminent  jurists.  Those 
courts  holding  the  affirmative  of  the  question  as  a  rule  have 
done  so  by  reason  of  some  provision  in  ^^  their  state  con- 
stitutions or  some  pre*exiBting  statutes.  In  one  or  more 
states  the  negative  was  held,  and  after  a  .change  in  their 
constitutions  the  reverse  was  held  by  reason  of  some  new 
clause  in  the  organic  law. 

We  find  in  no  state  constitution  the  exact  wording  as  it  is 
in  ours.  We  are  therefore  left  to  reason  with  ourselves,  and 
construe  the  true  meaning  of  our  organic  law,  aided  by  the 
best  authorities  at  our  command. 

Let  it  now  be  understood  that  it  is  not  a  question  of  fraud 
or  wrongdoing  in  the  legislative  halls,  as  alleged  in  the  com* 
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plaint,  with  which  we  are  confronted,  bnt  simply  a  questioB 
of  power.  It  cannot  be  said  that  this  court  from  its  origim 
until  now  has  ever  failed  to  lay  its  hands  upon  fraud  or  any 
wrongdoing,  whenever  authori^^d  by  law  and  requested  t« 
do  so.  If  crimes  are  perpetrated  in  legislation,  the  authors 
are  liable,  and  can  be  punished  as  other  violators  of  the  Ian; 
and  possibly  a  reasonable  and  honest  effort  by  the  proper 
authorities  would  bring  to  light  the  authors  of  the  wrong,  if 
any  has  been  done.  There  is  now  before  the  court  in  this 
proceeding  no  one  who  is  in  the  slightest  degree  alleged  or 
supposed  to  be  connected  with  wrongdoing  in  this  matter. 
So,  then,  we  are  considering  a  question  of  power,  and  not  of 
investigation  behind  the  record  of  a  co-ordinate  branch  of  the 
state  government 

Our  constitution,  article  2,  section  16,  declares  that  '^Eacli 
house  shall  keep  a  journal  of  its  proceedings  which  shall  be 
printed  and  made  public  immediately  after  the  adjournmeni 
of  the  general  assembly,"  and  in  section  23,  ''AH  bills  and 
resolutions  of  a  legislative  nature  shall  be  read  three  times 
in  each  house  before  they  pass  into  laws;  and  shall  be  signed 
by  the  presiding  officers  of  both  houses."  What  shall  be  the 
entries  on  the  journals  is  not  indicated  by  the  constitution, 
except  as  above.  It  is  the  province  and  duty  of  the  court  to 
construe  and  interpret  legislative  "*  acts,  and  see  if  they 
disregard  or  violate  any  provision  of  the  constitution,  and,  if 
so  found,  to  declare  them  invalid,  and  this  is  done  upon  the 
face  of  the  act  itself.  Beyond  this  duty  arises  the  questiom 
of  power  in  the  court  to  look  behind  the  legislative  record 
and  inquire  into  its  proceedings  for  any  cause  set  out  in  the 
complaint.  Our  decision  upon  this  question  is  based  upom 
the  ''reason  of  the  thing,"  upon  public  policy  for  the  best 
interests  of  the  state,  and  upon  the  decisions  of  other  courts 
and  our  own,  which  commend  themselves  to  our  minds,  some 
of  which  are  now  cited. 

At  common  law  the  ratification  and  approval  of  an  act  of 
parliament  was  conclusive  and  unimpeachable,  etc.  ^'Aa 
act  of  parliament  thus  made  is  the  exercise  of  the  highesi 
authority  that  this  kingdom  acknowledges  upon  earth.** 
''  And  it  cannot  be  altered,  amended,  dispensed  with,  sus- 
pended, or  repealed,  but  in  the  same  forms  and  by  the  same 
authority  of  parliament;  for  it  is  a  maxim  in  law  that  it 
requires  the  same  strength  to  dissolve  as  to  create  an  ob- 
ligation":  1   Blackstone's  Commentaries,  185,  186.    *'The 
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journal  is  of  good  use  for  the  intercourses  between  the  two 
houses,  and  the  like,  but  when  the  act  is  passed  the  journal 
is  expired.  The  journals  of  parliament  are  not  records,  and 
cannot  weaken  or  control  a  statute,  which  is  a  record  and  to 
be  tried  only  by  itself":  Rex  v.  Arundel^  Hob.  109-111,  Trinity 
term,  14  Jac.  Brodrutx  v.  Orooniy  64  N.  C.  244,  was  a  ques- 
tion upon  a  private  act  requiring  thirty  days'  notice  of  appli- 
cation, required  by  article  2,  section  4  (now  section  12),  of 
the  constitution,  and  the  motion  was  to  prove  that  the  no- 
tice had  not  been  given.  Pearson,  C.  J.,  said:  ^^  We  are  of 
opinion  that  the  ratification  certified  by  the  lieutenant  gov- 
ernor and  the  speaker  of  the  house  of  representatives  makes 
it  a  '  matter  of  record,'  which  cannot  be  impeached  before  the 
courts  in  a  collateral  way.  Lord  Coke  says,  *  A  record  ••• 
until  reversed  importeth  verity.'  There  can  be  no  doubt 
that  acts  of  the  legislature,  like  judgments  of  courts,  are  mat- 
ters of  record,  and  the  idea  that  the  verity  of  the  record  can 
be  averred  against  in  a  collateral  proceeding  is  opposed  to 
■all  of  the  authorities.  The  courts  must  act  on  the  maxim 
**  Omnia  presumuntur,*  etc.  Suppose  an  act  of  congress  is  re- 
sturned  by  the  president  with  his  objection,  and  the  vice- 
president  and  speaker  of  the  house  certify  that  it  passed 
afterward  by  the  constitutional  majority,  is  it  open  for  the 
courts  to  go  behind  the  record  and  hear  proof  to  the  con* 
trary  ?" 

In  Scarborough  v.  Robinson^  81  N.  C.  409,  in  which  this 
question  was  not  directly  before  the  court.  Smith,  C.  J.,  in 
the  discussion,  uses  this  language  on  pa^ge  426:  '*  The  consti- 
tution declares  that  the  legislative,  executive,  and  supreme 
judicial  powers  of  the  government  ought  to  be  forever  sepa- 
rate and  distinct  from  each  other:  Const.,  art  1,  sec.  8. 
And  if  the  nature  and  effect  of  an  enrolled  bill,  duly  certi- 
fied and  deposited  in  the  proper  office,  be  such  as  we  have 
attributed  to  it,  it  unavoidably  follows  that  the  compulsory 
order  demanded  in  the  action  would  be  an  interference  with 
the  legitimate  exercise  of  the  law-mtiking  power,  and  an  ob- 
struction to  the  harmonious  working  of  the  separate  and  dis- 
tinct co-ordinate  departments  of  the  government,  and  musty 
consequently,  be  denied."  We  quote  this  extract  in  order  to 
show  the  trend  of  the  judicial  mind  of  the  court  as  then  con- 
stituted. In  Field  v.  Clark^  143  U.  S.  649,  the  question  was 
elaborately  argued  and  considered  in  an  able  opinion.  The 
allegation  was  that  an  important  section  in  the  bill  aa  it 
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passed  was  not  in  the  enrolled  bill  anthentioated  by  the  sig* 
natures  of  the  speakers  and  deposited  in  the  office  of  the  sec- 
retary of  state.  After  full  consideration  of  the  numerous 
points  argued,  the  court  held  as  follows:  "The  signing  by 
the  speaker  and  *'^  by  the  president  of  the  senate,  in  open 
session,  of  an  enrolled  bill  is  an  official  attestation  by  the  two> 
houses  of  such  bill  as  one  that  has  passed  congress;  and 
when  the  bill  thus  attested  receives  the  approval  of  the  pres-^ 
ident  and  is  deposited  in  the  department  of  state  according 
to  law,  its  authentication  as  a  bill  that  has  passed  congresa 
is  complete  and  unimpeachable.  It  is  not  competent  to 
show  from  the  journals  of  either  house  of  congress  that  an 
act  so  authenticated,  approved  and  deposited,  did  not  pass 
in  the  precise  form  in  wliich  it  was  signed  by  the  presiding 
officers  of  the  two  houses  and  approved  by  the  president." 

The  argument  was  pressed  that  a  bill  signed  by  the 
speaker  and  approved  by  the  president  and  deposited  with 
the  secretary,  as  an  act,  does  not  become  a  law  if  it  had  not 
in  fact  been  passed  by  congress.  The  court  said,  in  view  of 
the  express  requirements  of  the  constitution,  the  correctness 
of  this  general  principle  cannot  be  doubted.  ^*But,"  said  the 
court,  'Hhis  concession  of  the  general  principle  does  not  deter- 
mine the  precise  question  before  the  court;  for  it  remains  to 
inquire  as  to  the  nature  of  the  evidence  upon  which  a  court 
may  act,  when  the  issue  is  made  as  to  whether  a  bill,  asserted 
to  have  become  a  law,  was  or  was  not  passed  by  congress. 
This  question  is  now  presented  for  the  first  time  in  this  court" 

'*  We  cannot  be  unmindful  of  the  consequences  that  must 
result  if  this  court  should  feel  obliged  to  declare  that  an  en- 
rolled bill,  on  which  depends  public  and  private  interests  of 
vast  magnitude,  which  has  been  duly  authenticated  by  the 
presiding  officers  and  deposited  in  the  archives  as  an  act  of 
congress,  was  not  in  fact  passed,  and  therefore  did  not  become 
a  law":  Field  v.  Clark,  143  U.  S.  670.  Although  the  consti- 
tution does  not  require  that  acts  of  congress  shall  be  authen- 
ticated by  the  speakers'  signatures,  the  court  said  that  "usage, 
the  orderly  conduct  of  legislative  proceedings,  ••*  and  the 
rules  under  which  the  two  bodies  have  acted  since  the  organ- 
isation of  the  government,  require  that  mode  of  authentica- 
tion," and  when  a  bill  is  so  authenticated  "  it  carries  on  its 
fiace  a  solemn  assurance  by  the  legislative  and  executivo 
departments  that  it  was  passed  by  congress.  The  respect 
due  to  coequal  and  independent  departments  requires  the 
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jodicial  department  to  act  on  that  aasoranoci  leaving  tlie 
•ourts  to  determine  whether  the  act  so  authenticated  is  in 
oonformity  with  the  constitatiou."  *'It  is  admitted  that  an 
•nroUed  act  thus  authenticated  is  sufficient  evidence  of  itself, 
mothing  to  the  contrary  appearing  upon  its  face,  that  it  passed 
congress":  Field  v.  Clark,  143  U.  S.  649,  672. 

In  Pangbom  v.  Young,  32  N.  J.  L.  29,  Beaslej,  C.  J.,  deliv- 
ered a  strong  opinion  against  the  affirmative  of  the  present 
question,  and  Judge  Harlan  says:  ''The  conclusion  was  that 
upon  grounds  of  public  policy,  as  well  as  upon  the  ancient 
and  well-settled  rules  of  law,  a  copy  of  a  bill  bearing  the  sig- 
matures  of  the  presiding  officers  of  the  two  houses,  and  in 
custody  of  the  secretary  of  state,  was  conclusive  proof  of  the 
enactment  and  contents  of  a  statute,  and  could  not  be  con* 
tradicted  by  the  legislative  journals  or  in  any  other  mode": 
Fidd  V.  Clark,  143  U.  S.  674,  and  other  cases. 

In  Ex  paHe  Wren,  63  Miss.  512,  56  Am.  Rep.  825,  is  found 
a  case  much  in  point,  in  which  Campbell,  J.,  in  an  able  and 
vigorous  opinion,  said  that  an  enrolled  act,  such  as  we  are 
considering,  ''  is  the  sole  exposition  of  its  contents  and  the 
conclusive  evidence  of  its  existence  according  to  its  purport, 
and  it  is  not  allowable  to  look  further  to  discover  the  history 
cf  the  act  or  ascertain  its  provisions.  Every  other  view  sub- 
crdinates  the  legislature  and  disregards  that  coequal  position 
in  our  system  of  the  three  departments  of  government"  He 
then  shows  that,  if  such  a  rule  should  prevail,  a  justice  of  the 
peace  and  all  other  judicial  officers  would  be  *^  compella- 
Ue  and  would  have  the  right  to  investigate  the  question 
whether  any  legislative  act  was  passed  according  to  the  re- 
quirements of  the  constitution,  and  whether  it  was  procured 
by  mistake,  fraud,  or  otherwise,  and  upon  the  complaint  of 
any  resident  taxpayer. 

With  these  authorities  we  are  content.  There  are  numer- 
ous others,  but  it  would  be  useless  to  pursue  them.  We  aiB 
considering  the  main  and  important  question  which  wc 
understand  the  plaintiff  intended  to  bring  to  the  attention 
of  the  court,  without  any  remarks  on  the  pleadings.  It 
seems  to  be  conceded  that  the  main  allegation  cannot  be 
established  by  the  journals  as  evidence,  and  that  conse* 
quently  it  must  be  done  by  some  other  kind  of  proof.  It  is 
vrged  that  fraud  vitiates  everything,  but  if  we  can  go  behind 
the  record,  would  not  mistake,  bribery,  etc.,  serve  equally  aa 
Well  ?    It  is  also  argued  that  the  fraud  alleged  is  admitted, 
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and  is  therefore  to  be  taken  ae  a  fact  for  the  purpoeea  of  thia 
action.  Admitted  by  whom  f  The  respondent  does  not  ad- 
mit it  in  his  answer*  The  motion  was  to  dismiss  for  want  of 
jurisdiction  and  the  court  rendered  its  decision  expressly  on 
that  ground.  The  defendant  is  a  mere  ministerial  state  officeri 
who  was  not  a  member  of  the  legislature,  and  has  no  author- 
ity from  it  to  plead  or  admit  anything  for  it.  Is  he  author* 
ixed  by  the  speakers  of  the  two  houses  to  admit  that  they 
signed  the  bill  by  mistake  ?  They  have  made  no  such  ad- 
mission so  far  as  this  record  discloses,  and  they  have  no 
opportunity  to  admit  or  deny  anything.  Is  the  defendant 
authorized  to  admit  that  by  some  unknown  and  fraudulent 
means  the  bill  was  enrolled?  If  so,  who  authorised  him  to 
admit  it?  The  defendant  might  have  ignored  this  proceeding 
entirely  without  the  slightest  dereliction  of  duty.  Who  then 
defends  the  legislature  or  its  speakers  when  this  grave  ques- 
tion  is  under  consideration  ?  The  executive  does  not  feel  it 
his  duty  to  *^^  defend  in  the  matter,  presumably  because  he 
is  not  authorised  by  any  one  to  do  so.  Then,  is  there  such 
admission  of  fraud  or  any  other  wrong  as  to  enable  the  court 
to  treat  the  allegations  of  the  complaint  as  facts  ?  But,  how- 
ever  these  matters  are,  we  have  seen  that  we  have  no  power 
to  make  the  order  asked  for  by  the  plaintiff,  and  that  the 
remedy,  if  any  is  needed,  is  with  the  legislative  branch  of 
the  state  government 

We  are  of  opinion  that  his  honor  committed  no  errw  and 
his  judgment  is  affirmed. 

Affirmed. 

MoNTaoMBBY,  J.,  Concurring.  The  single  question  for  de- 
cision is,  Can  this  court  inquire  into  and  pass  upon  the  history 
of  a  paper  writing  which  purports  to  be  an  act  of  the  general 
assembly,  and  which  is  authenticated  by  the  undisputed  and 
genuine  signatures  of  the  president  of  the  senate  and  the 
speaker  of  the  house  of  representatives  ?  It  is  to  be  always 
kept  in  mind  that  the  point  is  not  as  to  the  powers  of  the  su« 
preme  court  to  pronounce  a  law,  which  is  admitted  to  have 
been  enacted,  void  by  reason  of  its  unconstitutionality.  Our 
jurisdiction  in  that  case  would  be  complete  and  unchallenged. 
But  the  question  is.  When  the  legislature  has  solemnly  oerti- 
fied  to  a  fact,  that  is,  to  the  passage  and  ratification  of  an 
act  which  is  within  its  own  sphere,  will  the  judiciary  be  per- 
mitted to  inquire  into  or  dispute  that  certification?    The  case 
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la  of  the  very  first  impreBsion  and  it  ought  to  be  settled  upon 
the  principles  of  sound  reason  and  well-considered  authority. 
This  is  a  strictly  legal  question,  and  ought  to  be  settled  ac- 
cording to  the  principles  of  the  law.  The  court  is  aware  that 
its  judgment  in  this  case  may  be  attended  with  dangers  ia 
the  future,  but  it  is  not  our  province  to  provide  against  dan- 
gers to  the  commonwealth  further  than  to  construe  honestly 
*^^  and  as  intelligently  as  we  can,  the  laws  which  the  legisla» 
tive  department  of  the  government  has  enacted.  It  may  be 
said,  however,  in  this  connection  that,  if  policy  ought  to  have 
governed  the  court  in  this  matter — ^if  results  ought  to  have 
been  anticipated — we  feel  that  in  the  decision  of  the  court 
we  have  chosen  the  lesser  of  the  two  evils  to  be  dreaded. 

The  question  at  issue  brought  to  the  light  the  more  thaa 
possibilities  of  two  most  serious  menaces  to  popular  govern- 
ment. The  first  one,  that  of  the  power  of  a  corruptible  or 
incompetent  clerical  force,  or  that  of  a  depraved  and  hired 
set  of  lobbyists,  or  both  together,  to  tamper  with  the  acts  and 
proceedings  of  the  legislature,  and  have  that  certified  to  be 
law  which  was  never  in  fact  enacted;  the  second,  that  of  the 
power  of  defeated  and  unscrupulous  politicians,  when  stung 
by  loss  of  office  or  a  desire  for  revenge  on  their  political  ene* 
mies,  to  practically  repeal  the  legislation  of  their  successful 
opponents  by  resorts  to  the  courts  upon  mere  allegations  that 
there  was  fraud  in  the  passage  of  the  acts  or  in  their  ratifica- 
tion, and  by  procuring  injunctions  upon  affidavits  obtained 
possibly  through  bribery  or  through  the  ignorance  or  care- 
lessness of  the  oathmaker.  By  the  decision  of  the  court  the 
latter  danger,  the  far  most  to  be  dreaded,  is  avoided.  The 
presiding  officers  of  the  two  houses  may,  by  taking  a  suffi- 
ciency of  time  and  by  close  scrutiny  and  rigid  examination 
of  the  bills  and  wrappers,  prevent  fraud  and  error  in  ratifica- 
tion, if  such  a  thing  be  attempted;  while  for  the  latter  danger 
no  limit  or  restraint  can  be  found  except  in  the  conscience  of 
men  who  have  never  cultivated  a  sense  of  either  generosity  or 
justice.  The  motives  and  purposes  of  the  plaintififs  in  this  ac- 
tion are  not  intended  to  be  reflected  on,  neither  is  the  charac- 
ter or  official  conduct  of  any  officer  or  clerk  of  the  last  general 
assembly.  No  testimony  has  been  heard  in  the  case,  and 
•**  this  court  knows  nothing  of  the  facts  or  motives.  We- 
have  simply  discussed  dangers  in  the  future  in  this  connec- 
tion. In  the  conclusions  to  which  I  have  arrived  I  have  tried 
to  keep  before  me  the  great  importance  of  the  legal  questioik 
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involved,  and  to  keep  out  of  mind,  as  an  utterly  insignificant 
feature  of  the  case,  the  wretched  creatures  who  would  com*  « 
mit  such  a  detestable  piece  of  meanness  as  the  complaint 
charges.  They,  when  detected,  will  receive  the  execration  of 
all  good  men,  and  most  richly  will  they  deserve  it.  It  would 
have  been  well  for  the  people  and  for  the  cause  of  good  gov* 
ernment  if  they  had,  or  could  have,  been  ferreted  out  and 
named  in  the  complaint,  that  they  might  have  been  pilloried 
in  an  indignant  public  sentiment.  But  to  the  law  in  the: 
case: 

Of  the  three  coequal  departments  of  our  government,  the 
legislative  is  of  the  most  importance.  It  is  sovereign  as  long 
as  it  keeps  within  the  bounds  of  the  constitution.  The  powers 
of  the  judicial  department  are  clearly  defined  and  limited  in 
the  constitution.  Except  to  hear  claims  against  the  state 
(and  then  only  to  recommend  action  to  the  general  assembly  y 
the  whole  power  of  this  court  is  embraced  in  these  wordsr 
''The  supreme  court  shall  have  jurisdiction  to  review  upon 
appeal  any  decision  of  the  courts  below  upon  any  matter  of 
law  or  legal  inference":  Const.,  art  4,  sec.  8.  This  means^ 
in  plain  English,  that  this  court  can  construe  the  laws  when 
their  meaning  is  a  matter  of  contention  between  litigants,  and 
that  it  can  determine  in  cases  properly  before  it  whether  or 
not  statutory  enactments  are  constitutional.  The  writer  of  thiH 
knows  of  no  other  instances  in  which  this  court  can  directly 
or  indirectly  pass  upon  the  conduct  of  the  general  assembly. 
As  to  the  formula  that  are  necessary  to  convert  a  bill  into  a 
law,  we  cannot  inquire  if  the  ratification  in  proper  form  ap» 
pears  and  the  signatures  of  the  proper  officers,  **•  are  duly 
attached.  However,  in  the  case  before  us,  the  plaintiff  al- 
leges that  what  he  styles  the  pretended  act  is  not  a  law 
because  it  was  not  read  three  times  in  each  house  before  it 
received  the  signatures  of  the  presiding  officers  of  both,  as  the 
constitution  requires.  That  instrument  certainly  does  require 
that  ''AH  bills  and  resolutions  of  a  legislative  nature  shall  be 
read  three  times  in  each  house  before  they  pass  into  laws;  and 
shall  be  signed  by  the  presiding  officers  of  both  houses,''  and 
it  is  as  equally  certain  under  the  decisions  of  this  court  that 
the  certificate  of  ratification  attested  by  the  signatures  of  the 
presiding  officers  carries  with  it  the  presumption  conclusive, 
that  ail  such  bills  and  resolutions  have  been  duly  passed  by 
the  bodies,  and  cannot  be  questioned  by  the  courts.  Suppose^ 
as  individuals,  we  admit,  which  the  answer  does  not,  thai 
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thii  bill  did  not  pass  its  several  readings,  can  that  fact  be 
«hown  in  a  court  of  law  in  the  £Eice  of  ratification  and  the 
genuine  signatures  of  the  presiding  officers  certifying  to  the 
contrary?  This  is  the  naked  question.  Ratification  gives 
authority  to  the  act.  The  presiding  officers  who  upon  rat- 
ification attach  their  signatures  to  a  bill  do  it  in  open  session, 
calling  the  attention  of  the  members  to  the  fact  that  the  same 
is  about  to  be  signed  and  reading  the  title  of  the  bill.  When 
it  is  signed,  ratification  is  thereupon  made  of  it  by  the  body 
through  their  agent,  the  presiding  officer.  It  is  their  act  and 
deed,  and  nothing,  not  even  the  journal  itself^  can  contradict 
it  or  be  used  as  evidence  against  it  Ratification  is  of  higher 
dignity  and  of  more  authority  than  the  journals  kept  by  the 
clerks.  Ratification  and  the  signatures  of  the  proper  officers 
presume  a  passage  of  the  bill  by  the  legislature  according  to 
the  requirements  of  the  constitution,  and  the  courts  of  law— 
the  judicial  department  —  a  coequal  department,  are  not 
allowed  to  go  behind  or  question  them.  We  have  clear  *^* 
authority  for  this  in  our  own  reports.  In  the  case  of  Brod* 
nax  V.  Oroom,  64  N.  C.  244,  certain  taxpayers  in  Rockingham 
county,  in  their  complaint,  sought  an  injunction  against  the 
collection  of  a  tax  levied  by  the  commissioners  under  an  act 
of  the  general  assembly,  on  the  ground  that  the  act  was  pri* 
vate  and  was  passed  without  the  thirty  days'  notice  of  appli« 
cation  required  by  the  constitution.  That  case  presented  the 
very  question  which  we  have  before  us  now.  Could  the 
plaintiffs  in  that  case  be  allowed  to  go  behind  the  ratification 
of  the  act  and  show  by  any  kind  of  proof — by  the  journals  or 
otherwise — that  the  constitutional  requirement  had  not  been 
complied  with?  The  constitution  provides  that  ''the  general 
assembly  shall  not  pass  any  private  law  unless  it  shall  be  made 
to  appear  that  thirty  days'  notice  o!  application  to  pass  such 
a  law  shall  have  been  given."  The  constitution  provides  that 
''All  bills  and  resolutions  of  a  legislative  nature  shall  be  read 
three  times  in  each  house  before  they  pass  into  laws.'*  The 
constitutional  requirement  in  both  these  instances  is  specific 
and  definite  and  positive;  and  yet  this  court  held  in  Brodnax 
V.  Oroom,  64  N.  C.  244,  that  the  act  having  been  certified  by 
the  presiding  officers  of  both  houses  as  duly  ratified,  it  was 
not  competent  for  the  judiciary  to  go  behind  the  ratification. 
Chief  Justice  Pearson,  who  delivered  the  opinion  of  the  court 
in  that  case,  said:  "We  do  not  think  it  necessary  to  enter 
into  the  question  whether  this  is  a  public  act  or  a  private  one, 


Feb.  1895.]  Cabb  v.  Cokb.  811 

I 

in  regard  to  which  thirty  days'  notice  of  the  application  mast 
be  given;  for,  taking  it  to  be  a  mere  private  act,  we  are  of  the 
opinion  that  the  ratification  certified  by  the  lieutenant  gov- 
ernor and  the  speaker  of  the  house  of  representatives  makes 
it  a  matter  of  record  which  cannot  be  impeached  before  the 
courts  in  a  collateral  way.     Lord   Coke  says:   'A  record, 
tintil  reversed,  iraporteth  verity.'     There  can  be  no  doubt 
that  acts  of  the  general  assembly,  like  judgments  of  *^* 
courts,  are  matters  of  record,  and  the  idea  that  the  verity 
of  the  record  can  be  averred  against  in  a  collateral  proceed- 
ing  is  opposed  to  all  of  the  authorities.    The  courts  must  act 
on  the  maxim  '  Omnia  presumunterJ    Suppose  an  act  of  con* 
gress  is  returned  by  the  president  with  his  obj^^^tions,  and 
the  vice-president  and  the  speaker  of  the  house  certify  that  it 
it  passed  afterward  by  the  constitutional  majority,  is  it  open 
for  the  courts  to  go  behind  the  record  and  hear  proof  to  the 
contrary?"    It  is  clear  from  the  above  that  the  meaning  of 
the  chief  justice,  when  he  said,  *'  We  are  of  opinion  that 
the  ratification  certified  by  the  lieutenant  governor  and  the 
speaker  of  the  house  of  representatives  makes  it  a  matter  of 
record  which  cannot  be  impeached  before  the  courts  in  a  col- 
lateral way,"  was,  that  all  attacks  in  the  courts  upon  legis- 
lation which  appeared  to  be  ratified  and  had  the  signatures 
of  the  presiding  officers  attached  were  collateral  attacks,  and 
that  any  direct  impeachment  of  such  acts  must  arise  in,  and 
be  conducted  by  that  jurisdiction  which  has  power  in  the 
matter — the  legislative  department.    If  he  only  meant  to  say 
that  the  court  could  afford  a  remedy  in  such  matters,  but 
that  they  would  not  do  so  in  the  case  then  before  the  courty 
because  the  attack  was  collateral,  then  it  would  have  to  be 
admitted  that  he  expressed  himself  most  confusedly  in  one 
of  the  most  important  questions  ever  brought  before  the 
court    That  would  be  a  bold  assertion  to  make  of  Judge 
Pearson.    And,  besides,  if  the  proceeding  in  that  case  was  not 
direct,  but  only  collateral,  then  it  is  not  saying  too  much  to 
declare  that  no  direct  method  of  attacking  an  act  of  the 
legislature  through  the  courts  can  be  devised.    Certainly 
that  was  a  more  direct  impeachment  than  the  one  now  before 
the  court    We  are  not  without  direct  authorities  from  other 
courts  than  our  own. 

In  the  case  of  Ex  parte  Wren^  68  Miss.  612,  66  Am.  Rep. 
826,  this  same  *^*  question  is  discussed  and  decided  upon 
the  same  principle  as  was  Brodnaz  v.  Oroom^  64  N.  G.  241, 
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that  court  holding  that  an  enrolled  aot  of  the  legislature^ 
having  been  signed  by  the  presiding  officers  of  the  two  houaeft 
and  the  governor,  is  the  sole  expositor  of  its  contents,  and  ia 
conclusive  evidence  that  the  act  so  signed  contains  the  pro* 
visions  of  the  bill  as  passed  by  the  two  houses.  And  the 
journals  of  those  houses  cannot  be  resorted  to,  to  show  that 
such  act  does  not  contain  amendments  to  the  bill  which  were 
adopted  by  the  two  branches  of  the  legislature.  The  court 
said:  ''Every  other  view  subordinates  the  legislature  and 
disregards  the  coequal  position  in  our  system  of  the  three 
departments  of  government."  The  opinion  in  Wren's  case  is 
oomparatively  of  recent  date — is  a  very  able  one — ^and  re- 
views the  decisions  of  many  of  the  state  courts  on  this  ques- 
tion. It  mentions  that  the  courts  of  many  of  the  states, 
including  that  of  North  Carolina  in  the  case  of  Brodnax  y. 
Orooniy  64  N.  C.  244,  held  the  same  opinion  as  did  the 
supreme  court  of  Mississippi. 

In  Pangbom  v.  Young^  32  N.  J.  L.  29,  the  principle  laid 
down  in  the  Brodnax  case  is  more  than  indorsed.  The 
supreme  court  of  New  Jersey  in  that  case  decided:  1.  That 
when  an  act  had  been  passed  by  the  legislature  and  signed 
by  the  speaker  of  each  house,  approved  by  the  governor,  and 
filed  in  the  office  of  the  secretary  of  state,  an  exemplification 
of  it  under  the  great  seal  is  conclusive  evidence  of  its  exist- 
ence and  contents;  2.  That  it  is  not  competent  for  the  court 
to  go  behind  this  attestation  or  to  admit  evidence  to  show 
that  the  law,  as  actually  voted  on  and  passed  and  approved 
by  the  governor,  was  variant  from  that  filed  in  the  office  of 
the  secretary  of  state;  3.  The  minutes  of  the  two  houses,  or 
either  of  them,  although  kept  under  the  requirements  of  the 
constitution,  cannot  be  received  as  evidence  for  such  purpose. 
In  that  *^'  case  the  court  said:  ''The  body  which  passes  a 
law  must  of  necessity  promulgate  it  in  some  form.  In  point 
of  fact  the  legislative  power  over  the  certification  of  its  own 
laws  is  of  necessity  almost  unlimited,  as  will  appear  from  the 
circumstance  that,  with  regard  to  the  body  of  an  act,  there  is 
no  evidence  of  any  kind  but  that  which  the  legislature  itself 
furnishes  in  the  copy  deposited  in  the  state  archives.  We 
are  also  to  reflect  that  it  is  the  power  which  passes  the  law 
which  can  best  determine  what  the  law  is,  which  itself  has 
created.  The  legislature  in  this  case  has  certified  io  this 
court  by  the  hands  of  its  two  principal  officers  that  the  act 
now  before  ua  is  the  identical  statute  which  it  approved,  and 
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in  my  opinion  it  is  not  competent  for  the  court  to  institute 
an  inquiry  into  the  truth  of  the  fact  thus  solemnly  attested." 

The  above-cited  authorities  seem  to  me  to  be  founded  on 
experience  and  the  law,  and  on  a  wise  public  policy;  and  as 
Justice  Avery  well  said,  in  substance,  in  Logan  v.  North  Caro* 
Una  R.  R,  Co.^  116  N.  C.  940,  we  ought  to  be  influenced,  when 
looking  for  assistance  from  the  decisions  of  other  courts,  by 
those  opinions  which  embody  sound  principles  and  just  rea- 
«oning  rather  than  by  a  simple  numerical  array  of  decided 
cases. 

I  have  tried  to  show  that  the  decision  of  the  court  in  this  case 
is  in  harmony  with  its  former  decisions,  and  that  the  court  is 
sustained  by  the  opinions  of  some  of  the  ablest  courts  of  other 
states.  State  v.  Glasgow  (Gonf.  Rep.  N.  G.),  38, 2  Am.  Dec.  629, 
was  not  even  cited  as  an  authority  by  the  counsel  for  plain- 
tiff in  the  argument  before  us.  It  has  no  bearing  that  I  can 
flee  on  this  case  as  a  law  authority,  though  interesting  as  a 
bit  of  early  official  corruption.  No  legislative  act  or  power 
was  questioned.  It  was  simply  the  case  where  a  former  sec- 
retary of  state  himself  fraudulently  '^  issued  a  land  war- 
rant, was  indicted  and  convicted  of  the  offense,  and  stripped 
of  his  official  honors. 

In  addition,  there  is  to  my  mind  another  insuperable  objec- 
tion to  the  adoption  by  the  court  of  the  plaintiff's  view  of  this 
case.  It  is  this:  There  could  in  that  event  be  no  unity  of 
decision  even  in  our  own  courts.  If  the  certificate  of  ratifi- 
cation can  be  inquired  into  by  the  courts,  then  the  trial 
courts,  with  the  same  matter  in  issue,  that  is,  whether  an  act 
properly  certified  as  having  been  ratified  had  duly  passed  its 
several  readings,  might  and  could  arrive  at  different  verdicts 
and  judgments,  as  the  proof  varied  in  each  trial.  To-day  a 
statute  might  be  declared  void  because  a  jury  had  deter- 
mined that  it  had  not  passed  its  several  readings,  and  to- 
morrow the  same  statute  in  a  new  trial  with  additional 
testimony,  or  in  a  different  court,  might  be  declared  good 
and  valid.  And,  again,  if  ratification  be  not  conclusive,  how 
are  the  stability  and  integrity  of  our  statutory  laws  to  be 
maintained  in  other  states  and  abroad? 

From  the  position  I  have  taken  in  this  concurring  opinion, 
it  is  not  necessary  for  me  to  discuss  the  other  allegations  of 
the  complaint  that  the  signatures  of  the  presiding  officers 
were  procured  by  fraud.  If  the  certificate  of  ratification 
•cannot  be  impeached  in  a  court  of  law,  even  by  the  journals 
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ihemselTM  m  eTidenoe,  it  is  oertain  that  by  all  the  rales  of 
evidenoe  parol  proof  cannot  be  introduced  for  that  porpooe. 

In  conclusion  I  desire  to  emphasise  that  the  court  has  not 
made  a  decision  upon  a  mere  matter  of  fraud.  It  is  a  ques- 
tion of  jurisdiction — of  power — whether  one  coequal  depart- 
ment of  the  government  can  invade  the  province  of  another, 
and  question  or  dispute  the  solemn  act  of  the  latter  attested 
by  the  genuine  signatures  of  those  ofiScers  who  are  empowered 
and  required  to  attest  and  certify  those  acts.  *^*  I  insist 
that  the  decision  of  the  court  in  this  case  upholds  the  integrity 
and  independence  of  one  of  the  coequal  departments  of  the 
government,  and  preserves  the  power  and  jurisdiction  of  the 
two  involved  in  this  suit  It  is  better  for  us,  and  will  be 
better  for  posterityi  if  in  cases  where  fraud  and  deceit  have 
been  or  shall  be  practiced  upon  the  presiding  officers  of  the 
senate  and  house,  by  means  of  which  their  signatures  to 
spurious  bills  have  been  obtained,  for  the  legislature  to  be 
convened  (if  an  adjournment  was  had  before  discovery)  and 
allowed  to  correct  such  errors  or  mistakes,  than  that  the  court 
should  assume  a  jurisdiction  which  does  not  belong  to  it,  and 
thereby  begin  an  encroachment  upon  the  rights  of  the  legis- 
lative  department,  to  end  possibly  in  judicial  tyranny,  the 
basest  and  the  most  detestable  species  of  oppression. 


Statdtis— Proov  ov  ENAoncKNT.— The  case  of  WpaU  t.  WAeder  ekk 
M/g,  Ob.,  116  N.  C.  270,  presented  the  same  qaestion  inyolred  Iq  the  prin- 
cipal case,  and  was  deoided  upon  the  authority  of  that  case,  and  for  the 
reasons  assigned  therein.  In  both  of  these  cases  Mr.  Jostioe  Clark  and  Mr. 
Justice  Avery  dissented  from  the  majority  of  the  court*  and  oontended  thai 
a  forged  or  fraudulent  paper  purporting  to  be  an  enroUed  statute  that  has  dnly 
passed  both  houses  of  the  legislature^  and  has  been  presented  to  the  presiding 
oflScers  thereof,  and  signed  by  them  under  the  mistaken  belief  that  it  ii 
genuine,  may  be  attacked  for  fraud;  that  notwithstanding  the  statute  appears 
on  its  face  to  be  regular  and*  in  doe  form,  and  is  thus  ratified,  the  ooniti 
may  go  behind  this  record,  and  investigate  the  manner  in  which  such  en- 
rolled bill  reached  the  hands  of  such  presiding  officers;  that  for  the  poipoMS 
of  such  investigation  the  journals  of  the  two  houses  may  be  looked  to,  and 
are  competent  and  relevant  evidence  by  which  to  ascertain  if  the  bill 
has  been  properly  introduced,  referred,  read,  enrolled,  and  enacted,  and 
whether  it  has  received  and  contains  all  of  the  elements  of  enaotmeat 
necessary  to  give  it  validity  as  a  law;  that  the  presiding  officers  of  the  two 
houses  of  the  legialatnre  are  competent  witnesses  to  testify  that  a  fraud  has 
been  practiced  upon  them,  and  that  their  signatures  have  not  knowingly 
and  intentionally  been  placed  upon  a  bill,  which,  had  they  investigated^ 
they  must  have  known  had  not  been  regularly  passed,  but  had  been  defeated; 
and  if  it  appears  npon  such  investigation  tiiat  from  any  fraudulent  eanst 
tbe  bill  has  not  been  duly  and  regularly  passed  and  enaeted  m  leyiisd  bf 
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law,  the  ooart  not  only  haa  the  power,  Imt  it  is  its  abeolate  daty,  to  nn* 
hesitatingly  deelam  and  adjudge  that  snoh  bill  has  never  become  a  law^ 
and  that  it  is  nnll  and  void  for  all  purposes.  The  snbjeet  of  the  power  of 
the  eonrts  to  rsoeiTe  evidenoe,  and  tiie  natore  of  the  eFidence  whioh  may  b» 
reoeiTed,  to  determine  whether  a  statote  was  so  passed  as  to  be  inralid  i» 
thoroughly  discussed,  and  the  cases  exhaustiyely  reviewed  in  notes  to  /ones 
T.  Jonei,  51  Am.  Deo.  616-623;  and  People  ▼.  Siame,  86  Am.  Deo.  367-364. 
These  notes  show  that  there  are  two  irreconcilable  news  existing  upon  thi» 
topiOp  the  minority  of  the  oases  maintaining  the  rule  laid  down  in  the  prin- 
cipal case^  namely,  that  if  a  statute  is  properly  enrolled  and  authenticated 
and  duly  deposited  with  the  secretary  of  state,  it  is  oondusiye  eridenoe  of 
the  legislatiye  will  at  the  time  of  its  passage,  and  the  oourts  oannot  look  to> 
the  journals  of  the  legislature  or  to  other  eyidenoe  to  ascertain  whether  or 
how  the  bill  was  passed.  On  the  other  hand,  it  is  shown  that  a  majority  of 
the  cases  hold  that  a  document  as  above  described  is  only  prima  facie  a 
duly  enacted  statute,  and  that  the  courts  may  receiye  other  eyidence,  such 
as  the  legislatiye  journals^  from  which  to  ascertain  whether  the  provisioDs 
of  the  constitution  have  been  observed  in  the  enactment  of  the  law,  and  if 
it  appears  therefrom  that  they  have  not,  it  is  not  only  within  the  power,  but 
it  is  the  duty  of  the  court  to  declare  the  statute  null  and  void.  The  current 
of  the  later  and  better  reasoned  authorities  is  unhesitatingly  in  favor  of  th» 
doctrine  that  a  duly  enrolled  and  authenticated  statute  regular  on  its  faco 
is  conclusive  of  the  fact  that  it  was  regularly  passed,  and  that  the  courta 
cannot  go  behind  it  and  entertain  evidenoe  by  which  it  may  be  impeached. 
Wherever  the  question  is  one  of  first  irapresaion,  this  rule  is  generally 
adopted,  while  in  some  other  states  the  courts  continue  to  follow  earlier 
precedent,  and  adhere  to  the  contrary  view.  This  is  not  always  the  oase^ 
however,  as  the  overruling  of  earlier  oases  is  somewhat  common.  This- 
qaestion  was  first  presented  to  the  supreme  court  of  the  United  States  for 
decision  in  1891,  unhampered  by  statutory  or  other  provision,  and  as  a 
pore  problem  of  constitational  law.  Mr.  Justice  Harlan  then  said  in  an  abl* 
opinion:  "This  question  is  now  presented  for  the  first  time  in  this  courl 
It  has  received,  as  its  importance  required  it  should  receive,  the  most 
deliberate  oonsideration.  We  recognise,  on  the  one  hand,  the  duty  of  this 
court,  from  the  performaDoe  of  which  it  may  not  shrink,  to  give  full  effect 
to  the  provisions  of  the  constitution  relating  to  the  enactment  of  laws  that 
are  to  operate  wherever  the  authority  and  jurisdiction  of  the  United  States 
extend.  On  the  other  hand,  we  cannot  be  unmindful  of  the  conseqnencea 
that  must  result  if  this  court  should  feel  obliged,  in  fidelity  to  the  constitu- 
tion, to  declare  that  an  enrolled  bill,  on  which  depend  public  and  private 
interests  of  vast  magnitude,  and  which  has  been  authenticated  by  the  signs* 
tures  of  the  presiding  officers  of  the  two  houses  of  congress,  and  by  the  ap» 
proval  of  the  president^  and  has  been  deposited  in  the  public  archives  as  an 
act  of  congress,  was  not  in  fact  passed  by  the  house  of  representatives  and 
the  senate,  and  therefore  did  not  become  a  law."  The  court,  after  an  ex* 
haustive  review  of  the  authorities,  reached  a  unanimous  conclusion  that  aft 
enrolled  bill,  regular  on  its  face,  duly  authenticated  by  the  official  signatures 
of  the  presiding  officers  of  both  houses  of  congress,  is  an  official  attestation 
by  the  two  houses  that  such  bill  has  duly  and  regularly  passed  congress, 
and  when  the  bill  thus  attested  receives  the  approval  of  the  president,  and 
is  deposited  in  the  department  of  state  according  to  law,  its  authentication 
as  a  bill  that  has  passed  congress  is  complete  and  unimpeachable^  and  it  is- 
aol  oompetent  to  show  from  tho  Journals  of  either  house  of  congress  that 
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«n  act  so  anthontioatail,  approved,  and  depoaitod  did  Dot  pan  in  the  pt^ 
oise  form  ia  which  it  was  thae  signed  and  approved,  or  that  it  was  not 
passed  in  the  manner  required  by  the  eonstitntion:  Field  ▼.  ClaHtf  143  17.  S. 
649-661,  where  a  valaable  note  is  appended,  showing  the  ▼arioos  mlings  of 
the  different  state  oonrts  on  this  qaestion.  The  ruling  in  Field  ▼.  Ckark, 
143  U.  S.  649,  on  this  topic  was  followed  with  nnanimons  approval,  Mr. 
Chief  Justice  Fuller  deltvering  the  opinion,  in  i^yoiu  ▼.  Woods,  163  U.  & 
^9. 

While  discussing  the  subject,  the  court  said  in  Field  ▼.  Clark,  143  U.  S. 
'672:  *'  The  signing  by  the  speaker  of  the  house  of  representatives,  and  by 
the  president  of  the  senate,  in  open  session,  of  an  enrolled  bill,  is  an  official 
•attestation  by  the  two  houses  of  such  bill  as  one  that  has  passed  congress. 
It  is  a  declaration  by  the  two  houses  through  their  presiding  officers,  to  the 
president,  that  a  bill  thus  attested  has  received,  in  due  form,  the  sanction 
of  the  legislative  branch  of  the  government,  and  that  it  is  delivered  to  him 
tn  obedience  to  the  constitutional  requirement  that  all  bills  which  pass  con- 
gress shall  be  presented  to  him.  And  when  a  bill  thus  attested  receives  his 
approval  and  is  deposited  in  the  public  archives,  its  authentication  as  a  biU 
that  has  passed  congress  should  be  deemed  complete  and  unimpeachable. 
As  the  president  has  no  authority  to  approve  a  bill  not  passed  by  congress, 
•an  enrolled  act  in  the  custody  of  the  secretary  of  state  and  having  the  offi- 
cial attestations  of  the  speaker  of  the  house  of  representatives,  of  the  presi- 
dent of  the  senate,  and  of  the  president  of  the  United  States,  carries  on 
its  face  a  solemn  assurance  of  the  legislative  and  executive  departments  of 
the  government^  charged  respectively  with  the  duty  of  enacting  and  execut- 
ing the  laws,  that  it  was  passed  by  congress.  The  respect  due  to  ooequai 
and  independent  departments  requires  the  judicial  department  to  act  upon 
that  assurance,  and  to  accept,  as  having  passed  congress,  all  bills  authenti- 
cated in  the  manner  stated,  leaving  the  courts  to  determine  when  the  qnes> 
tion  properly  arises  whether  the  act  so  authenticated  is  in  conformity  with 
the  constitution.  It  is  admitted  that  an  enrolled  aot^  thus  authenticated,  is 
sufficient  evidence  of  itself — nothing  to  the  contrary  appearing  upon  its 
face — that  it  passed  congress.  But  the  contention  is  that  it  cannot  be  re- 
garded as  a  law  of  the  United  States  if  the  journal  of  either  house  fails  to 
show  that  it  passed  in  the  precise  form  in  which  it  was  signed  by  the  pre- 
siding officers  of  the  two  houses,  and  approved  by  the  president.  It  is  said 
that,  under  any  other  view,  it  becomes  possible  for  the  speaker  of  the  house  of 
represectatives  and  the  president  of  the  senate  to  impose  upon  the  people  as 
a  law  a  biL  that  was  never  passed  by  congress.  But  this  possibility  is  too  re- 
mote to  be  seriously  oonsidered  in  the  present  inquiry.  It  suggests  a  deliber- 
ate conspiracy  to  which  the  presiding  officers,  the  committee  on  enrolled  bills, 
and  the  clerks  of  the  two  houses  must  necessarily  be  parties,  all  acting  with 
a  common  purpose  to  defeat  an  expression  of  the  popular  will  in  the  mode 
prescribed  by  the  constitution.  Judicial  action  based  upon  snoh  a  sugges- 
tion is  forbidden  by  the  respect  due  to  a  co-ordinate  branch  of  the  govern- 
ment. The  evils  that  may  result  from  the  recognition  of  the  principle  that 
an  enrolled  aot^  in  the  custody  of  the  secretary  of  state,  attested  by  the 
signatures  of  the  presiding  officers  of  the  two  houses  of  congress,  and  the 
approval  of  the  president,  is  conclusive  evidence  that  it  was  passed  by 
congress,  according  to  the  forms  of  the  constitution,  would  be  far  less  than 
those  that  would  certainly  result  from  a  rule  making  the  validity  of  oon- 
Kresnional  enactments  depend  upon  the  manner  in  which  the  journals  of  the 
respective  houses  are  kept  by  the  subordinate  officers  charged  with  the  duty 
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•of  keeping  them.  The  Tiewt  we  liATe  ezprenad  we  ■apporiad  by  nnmer- 
4m8  adjadioatioiia  in  thii  ooontry,  to  some  of  whieh  it  i«  well  to  refer.  la 
Pangbom  t.  Tmtng^  S2  N.  J.  L.  29»  87,  the  qneation  aroee  as  to  the  relative 
walne,  aeovideaoe  of  tho  passage  of  a  bill,  of  thejournals  of  the respeotiire 
'booses  of  tho  legislature  and  the  enrolled  aot  aathentioated  by  the  signa- 
^tnres  of  the  speakers  of  the  two  houses  and  by  the  approval  of  the  governor. 
The  bill  there  in  question,  it  was  alleged,  originated  in  the  house  and  was 
amended  in  the  senate,  bat,  as  presented  to  and  approved  by  the  governor, 
did  not  oootain  all  the  amendments  made  in  the  eenate.  Referring  to  tho 
provision  of  the  oonstitutioo  of  New  Jersey,  requiring  each  house  to  keep 
«  journal  of  its  proceedings — which  provision  is  in  almost  the  same  words 
•as  the  above  clause  quoted  from  the  federal  constitution — the  court,  speak* 
^ng  by  Chief  Justice  Beasley,  said  that  it  was  impossible  for  the  mind  not 
to  incline  to  the  opinion  that  the  framers  of  the  constitution,  in  exacting 
the  keeping  of  journals,  did  not  design  to  create  records  that  were  to  be 
4he  ultimate  and  conclusive  evidence  of  the  conformity  of  legislative  action 
to  the  constitutional  provisions  relating  to  the  enactment  of  laws.  In  the 
siatore  of  things,  it  was  observed,  these  journals  must  have  been  con* 
«truoted  out  of  loose  and  hasty  memoranda  made  in  the  pressure  of 
4>usiness  and  amid  the  distractions  of  a  numerous  assembly.  The  ohief 
justice  said:  '  Can  any  one  deny  that^  if  the  laws  of  the  state  are  to  be 
tested  by  a  comparison  with  these  journals,  so  imperfect^  so  unauthenti* 
<«ated,  that  the  stability  of  all  written  law  will  bo  shaken  to  its  very 
foundation?  Certainly  no  person  can  venture  to  say  that  many  of  our 
statutes,  perhaps  some  of  the  oldest  and  most  important,  those  which 
affect  large  classes  of  persons  or  on  which  great  interests  depend,  will  not 
'be  found  defective,  even  in  constitutional  particulars,  if  judged  by  this 
criterion.  ....  In  addition  to  these  considerations,  in  judging  of  conse* 
•qnences,  we  are  to  remember  the  danger  under  the  prevalence  of  such  a 
-doctrine  to  be  apprehended  from  the  intentional  corruption  of  evidence  of 
this  character.  It  is  scarcely  too  much  to  say  that  the  legal  existence  of 
•almost  every  legislative  act  would  be  at  the  mercy  of  all  persons  having 
Access  to  these  journals;  for  it  is  obvious  that  any  law  oan  be  invalidated 
by  the  interpolation  of  a  few  lines  or  the  obliteration  of  one  name,  and  the 
«ubetitution  of  another  in  its  stead.  I  cannot  consent  to  expose  the  state 
legislation  to  the  hatards  of  such  probable  error  or  facile  fraud.  The  doc* 
trine  contended  for  on  the  part  of  the  evidence  has  no  foundation,  in  my 
estimation,  on  any  considerations  of  public  policy.'  The  conclusion  was, 
that  upon  grounds  of  public  polioy,  as  well  as  upon  the  ancient  and  well- 
•etUed  rule  of  law,  a  oopy  of  a  bill  bearing  the  signatures  of  the  presiding 
officers  of  the  two  houses  of  the  legislature  and  the  approval  of  the  gov* 
ernor,  and  found  in  the  custody  of  the  secretary  of  state,  was  conclusive 
proof  of  the  enactment  and  contents  of  a  statute,  and  could  not  be  contra* 
dieted  by  the  legislative  journals  or  in  any  other  mode.  These  principles 
were  affirmed  by  the  New  Jersey  court  of  errors  and  appeals  in  Freeholder 
<itf  Pasaaie  v.  Sievenmm,  46  N.  J.  L.  173,  184,  and  in  Standard  Underground 
€a,  V.  Auomey  Oeneral,  46  N.  J.  Bq.  270,  276;  19  Am.  St  Rep.  894.  In 
Sherman  v.  Stanf,  80  Cal.  268,  275,  89  Am.  Dec  98,  the  whole  subject  was 
carefully  considered.  The  court,  speaking  through  Mr.  Jnstioe  Sawyer, 
amid:  '  Better,  far  better,  that  a  provision  should  occasionally  find  its  way 
into  the  statute  through  mistake,  or  even  fraud,  than  that  every  act,  stat« 
suid  national,  should  at  any  and  at  all  timet  be  liable  to  be  put  in  issue  and  im* 
AM.  WL  JUr.,  Vou  XLVIt-tt 
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peaohed  by  tlM  Joamali,  1om«  pftpen  of  the  legislatare,  and  parol  OTideno^ 
8ocb  a  Btate  of  anoortainty  ia  iho  statata  laws  of  th«  land  would  lead  to 
miiohiefa  absolutely  intolerable.  •  •  •  •  The  result  of  the  authorities  in 
Kngland  and  in  the  other  states  olearly  is,  that,  at  common  law,  whenerer 
a  general  statute  is  misreeited,  or  its  existence  denied,  the  question  is  to  ba 
tried  and  determined  by  the  coort  as  a  question  of  law — that  is  to  say,  the 
•ourt  is  bound  to  take  notice  of  it»  and  to  inform  itself  the  best  way  it  can; 
that  there  is  no  plea  by  which  its  existence  can  be  put  in  issue  and  tried  as 
a  question  of  fact;  that  if  the  enrollment  of  the  statute  is  in  existence,  the 
enrollment  itself  is  the  record,  which  is  conclusive  as  to  what  the  statute 
is,  and  cannot  be  impeached,  destroyed,  or  weakened  by  the  journals  of 
parliament  or  any  other  less  authentic  or  less  satisfactory  memorials;  and 
that  there  has  been  no  departure  from  the  principles  of  the  common  law 
in  this  respect  in  the  United  States,  except  in  instances  where  a  departure 
has  been  grounded  on,  or  taken  in  pursuance  of,  some  express  oonstitntiooal 
or  statutory  provision  requiring  some  relaxation  of  the  rule,  in  order  that 
lull  efifect  might  be  given  to  such  provisions;  and  in  such  instances  the  rule 
has  been  relaxed  by  judges  with  great  caution  and  hesitation,  and  the  de- 
parture has  never  been  extended  beyond  an  inspection  of  the  jonmals  of 
both  branches  of  the  legislature.'    The  provisions  of  the  Oalifomia  consti- 
tntion,  in  force  when  the  above  case  was  decided,  relating  to  the  journals 
of  legislative  proceedings,  were  substantially  like  the  clause  upon  the  sub- 
ject in  the  constitution  of  the  United  States.     The  doctrines  of  the  above 
case  were  reaffirmed  in  People  v.  Bai'l,  43  Oal.  560.     But  it  should  be  ob- 
served that  at  a  subsequent  date  a  new  constitution  was  adopted  in  Cali- 
fornia, under  which  tlie  journals  have  been  examined  to  impeach  an  enrolled 
bill.     This  constitution  declared  'that  on  the  final  passage  of  all  bills  they 
shall  be  by  yeas  and  nays  upon  each  bill  separately,  and  shall  be  entered  on 
the  journals,  and  no  bill  shall  become  a  law  without  the  concurrence  of  a 
majority  of  the  members  elected  to  each  house.'     The  journals  showing 
that  on  an  amendment  less  than  a  majority  of  the  members  elected  to  the 
house  voted  for  it*  the  statute  was  declared  not  to  be  constitutionally 
enacted:  The  Railroad  Tax  ease,  8  Saw.  238,  293.      Under  the  same  oon- 
stitutiou  a  statute  was  adjudged  not  to  be  Talidly  enacted  because  not  read 
at  length  on  three  several  days  in  each  house,  but  the  failure  to  so  read  the 
statute  in  question  seems  to  have  been  conceded,  and  no  question  was  pre- 
sented respecting  the  admissibility  of  evidence,  or  the  mode  of  proving  the 
nonobservance  of  the  constitutional  require  men  t:   Weill  ▼.  Kenfield,  64  GaL 
111.     By  the  most  recent  case  in  the  same  state  upon  this  subject^  it  is  set- 
tled that  the  journals  of  the  legislature  need  not  affirm  the  existence  of 
•rery  act  required  by  the  constitution  in  the  enactment  of  a  law,  and  that 
it  will  be  presumed,  in  the  absence  of  a  showing  to  the  contrary,  where  the 
journals  are  silent,  that  each  of  such  acta  was  done:  People  ▼.  Dunn,  80  GsL 
Sll;  13  Am.  St   Rep.   118.      Neither  this  nor  any  other  decisi<m  of  the 
courts  of  this  state  is  authority   for  tlie  proposition  that  the  anrolled 
statute  may  be  impeached  by  extrinsic  evidence. 

**A  case  very  much  in  point  is  Exparte  Wren,  63  Misa  612, 627, 632;  64  Am. 
Rep.  826.  The  validity  of  a  certain  act  was  there  questioned  on  the  ground 
that,  although  signed  by  the  presiding  officers  of  tho  two  houses  of  the  legis- 
lature, and  approved  by  the  governor,  it  was  not  law,  because  it  appeared 
from  the  journals  of  those  bodies,  kept  in  pursuance  of  the  eoostitutioay 
that  the  original  bill,  having  passed  the  house,  was  sent  to  the  senate,  whieb 
j^aased  it  with  aam?rous  amendment^  in  all  of  which  the  house  concurred 
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Init  the  bill,  as  approved  by  the  governor,  did  not  contain  certain  amend* 
menta  which  bore  directly  npon  the  issues  in  the  case  before  the  ooari» 
The  conrt,  in  a  vigorooa  opinion  delivered  by  Mr.  Justice  Campl>ell,  held- 
that  the  enrolled  act  signed  by  the  president  of  the  senate  and  the  speaker 
of  the  honse  of  representatives  and  the  governor  is  the  sole  exposition  oi 
its  contents,  and  the  condasive  evidence  of  its  existence  according  to> 
its  purport,  and  that  it  is  not  allowable  to  look  further  to  discover  tho^ 
history  of  the  act  or  ascertain  its  provisions.  After  a  careful  analysis  of 
the  adjudged  eases  the  court  said:  'Every  other  view  subordinates  the- 
legislature  and  disregards  that  coequal  position  in  our  system  of  the  three- 
departments  of  government.  If  the  validity  of  every  act  published  as  law- 
is  to  be  tested  by  examining  its  history,  as  shown  by  the  journals  of  th» 
two  houses  of  the  legislature,  there  will  be  an  amount  of  litigation,  diffi* 
culty,  and  painful  uncertainty  appalling  in  its  contemplation,  and  multiply- 
ing a  hundredfold  the  alleged  uncertainty  of  the  law.  Every  suit  before 
€very  court,  where  the  validity  of  a  statute  may  be  called  in  question  as 
affecting  the  right  of  a  litigant,  will- be  in  the  nature  of  an  appeal,  or  writ 
of  error,  or  bill  of  review,  for  errors  apparent  on  the  face  of  the  legislative 
records,  and  the  journals  must  be  explored  to  determine  if  some  contradic- 
tion does  not  exist  between  the  journals  and  the  bill  signed  by  the  preside 
ing  officers  of  the  two  houses.  What  is  the  law  to  be  declared  by  the 
court?  It  must  inform  itself  as  best  it  can  what  is  the  law.  If  it  may  go 
beyond  the  enrolled  and  signed  bill  and  try  its  validity  by  the  record  con- 
tained in  the  journals,  it  must  perform  this  task  as  often  as  called  on,  and 
•very  court  must  do  it.  A  justice  of  the  peace  must  do  it,  for  he  has  as 
much  right  and  is  as  much  bound  to  preserve  the  constitution  and  declare 
and  apply  the  law  as  any  other  court,  and  we  will  have  the  spectacle  of  ex- 
amination of  journals  by  justices  of  the  peace,  and  statutes  declared  to  bo 
not  law  as  the  result  of  their  journalistic  history,  and  the  circuit  and  chan- 
cery courts  will  be  constantly  engaged  in  like  manner,  and  this  court,  on 
appeal,  have  often  to  try  the  correctness  of  the  determination  of  the  court 
bc'.ow  as  to  the  conclusion  to  be  drawn  from  the  legislative  journals  on 
the  inquiry  as  to  the  validity  of  the  statutes  thus  tested.  ....  Let  tho 
courts  accept  as  statutes,  duly  enacted,  such  bills  as  are  delivered  by  the 
legislature  as  their  acts  autheuticated  as  such  in  the  prescribed  mode.* 
In  Week$  v.  Smilh,  81  Me.  638,  547,  it  was  said:  <  Legislative  journals  aio 
made  amid  the  confusion  of  a  dispatch  of  business,  and  therefore,  much 
more  likely  to  contain  errors  than  the  certificates  of  tho  presiding  officers 
are  to  be  untrue.  Moreover,  public  policy  requires  that  the  enrolled  stat- 
utes of  our  state,  fair  upon  their  faces,  should  not  be  put  in  question  after 
the  public  have  given  faith  to  their  validity.  Ko  man  should  be  required 
to  hunt  through  the  journals  of  a  legisdatnre  to  determine  whether  a  statuto 
properly  certified  by  the  speaker  of  the  house  and  the  president  of  tho 
senate,  and  approved  by  the  governor,  is  a  statute  or  not.  The  enrolled 
act,  if  a  public  law,  and  the  original,  if  a  private  act,  have  always  been 
held  in  England  to  be  records  of  the  highest  order,  and  if  they  carry  no 
"death  wounds"  in  themselves,  to  be  absolute  verity,  and  of  themselves 
conclusive.'  To  the  same  general  effect  are  Brodnaz  v.  CommiM^ionerM,  64 
N.  C.  244,  248;  State  qf  Nevada  v.  Swift,  10  Nev.  176;  21  Am.  Rep.  721^ 
Evarn  V.  Bratone,  80  Ind.  614;  06  Am.  Dec.  710;  Kdgar  v.  Bandolph  ChmHtff 
Cammr§.t  70  Ind.  831.  338;  PadJU  R.  R.  v.  Oovemor,  28  Mo.  868,  8^  et  esq.  i 
66  Am.  Deo.  673;  Lammam  Lottery  Ch.  v.  Riektmx,  tt  Ul.  Ana,  748;  • 
▲m.  Rep.  608. 
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**  Tbere  are  onei  in  other  state  eoorti  which  proceed  upon  oppoeite  gronnde 
horn  thoee  which  we  hare  indicated  as  proper.  Bat  it  wiU  he  foosd,  opoa 
efiaminatioa,  that  many  of  them  rested  upon  oonstitntional  or  statutory 
pnmsimis  of  a  peculiar  character,  which,  expressly  or  by  neeessary  impli* 
-cation,  required  or  anthoriMd  the  court  to  go  behind  the  enrolled  act^  whea 
the  qaestion  was,  whether  the  act^  as  authenticated  and  depoeited  in  the 
fwoper  office,  was  duly  passed  by  the  legislature.  This  is  particularly  tiie 
'Case  in  reference  to  the  decisions  in  Illinois:  Spongier  t.  Jaeobift  14  HL 
297;  68  Am.  Dea  671;  TWfey  w.  County  qf  Logan,  17  HI  161;  FreoooU  v. 
Canal  TrwOeu,  19  IlL  324;  Supervuon  ▼.  People,  25  DL  181;  Byan  v.  Lynek, 
68  ni.  160;  People  y.  Starne,  35  III.  121;  86  Am.  Dec.  .348.  In  the  last- 
■amed  case  it  was  said:  '  Were  it  not  for  the  somewhat  peculiar  proTision 
of  our  constitution,  which  requires  that  all  bills  before  they  can  become 
laws  shall  be  read  three  several  times  in  each  house,  and  shall  he  psssod 
l>y  a  Tote  of  a  majority  of  all  the  members  elect,  a  bill  thus  signed  and 
-approTcd  would  be  conclusive  of  its  validity  and  binding  force  as  a  law 

According  to  the  theory  of  our  legislation,  when  a  bill  has  be* 

oome  a  law  there  must  be  record  evidence  of  every  material  requirement^ 
from  its  introduction  until  it  becomes  a  law,  and  this  evidence  is  found 
•upon  the  journals  of  the  two  houses.*  But  the  court  added:  '  We  are  no^ 
•however,  prepared  to  say  that  a  different  rule  might  not  have  subeerved 
-the  public  interest  equally  well,  leaving  the  legislature  and  the  ezecu* 
^ve  to  guard  the  public  interest  in  this  regard,  or  to  become  responaible  for 
its  neglect'" 

In  a  late  case  in  South  Carolina  {State  ex  rel.  Hoover  v.  Cheater,  39  &  G. 
307),  the  court,  as  a  unit»  adopted  the  doctrine  expounded  by  the  supreme 
«>Qrt  of  the  United  States,  and  in  doing  so  was  obliged  to  overrule  the 
^earlier  cases  of  Siaie  v.  Piatt,  2  S.  0.  150,  16  Am.  Rep.  647,  and  StaU  ▼. 
Magood,  13  S.  G.  46,  maintaining  the  contrary.    The  court,  by  Mr.  Jnstioe 
Tope,  said:  "  However  unpleasant  it  may  be  to  reverse  previous  deciaioas 
of  this  court,  still,  after  full  and  mature  consideration,  we  feel  it  to  be  a 
duty  we  owe  the  sUte  that  the  case  of  State  v.  PlaU,  2  a  G.  160;  16  Am. 
Rep.  647,  should  be  and  is  hereby  overruled.     As  the  case  of  State  v.  Hagood, 
13  S.  0.  46,  was  really  decided  upon  the  authority  of  Piatt's  case,  it  fol- 
lows necessarily  that  the  case  of  Hagood  must  fall  when  the  foundatiou 
upon  which  it  rests  is  taken  away.     We  announce  that  the  true  rule  is,  that 
when  an  act  has  been  duly  signed  by  the  presiding  officers  of  the  general 
.assembly,  in  open  session  in  the  senate  house,  approved  by  the  governor  o( 
;the  state,  and  duly  deposited  in  the  office  of  the  secretary  of  state^  it  is  saf« 
flileient  evidence,  nothing  to  the  contrary  appearing  upon  its  faoe^  that  it 
•sfMMsed  the  general  assembly,  aod  that  it  is  not  competent  either  by  the 
journals  of  the  two  houses,  or  either  of  them,  or  by  any  other  evidenoe,  to 
<  impeach  such  an  act     And  this  being  so,  the  court  is  not  at  liberty  to  in* 
4|uire  into  what  the  journals  of  the  two  houses  may  show  as  to  the  auoose* 
«ive  steps  which  may  have  been  taken  in  the  passage  of  the  original  bill  "t 
.State  ex  reL  Hoover  v.  Cheeter,  39  S.  0.  316,  317. 

This  question  was  first  presented  to  the  supreme  court  of  the  state  of 
'Washington  in  State  v.  Jonee,  6  Wash.  452,  where  it  was  decided,  after  a 
thorough  and  learned  review  of  the  authorities,  that  the  enrolled  lull  on  tUe 
in  the  office  of  the  secretary  of  state  of  an  act  of  the  legislature,  which  is 
^My  signed  by  the  presiding  officers  of  both  houses  thereof  and  which 
'«therwiee  appears  regular  on  its  face,  is  conclusive  evidence  of  the  regular- 
ity of  all  proceedings  necessary  for  its  enactment  in  oonfonui^  with 
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■liiDtioBal  proTisioML    In  Jb  parte  Wren,  68  Mias.  612;  66  Am.  Rep.  825^. 
H  WM  held,  oremiltiif  Brady  ▼.  Wtti,  60  Mias.  68,  that  an  enrolled  statoto^ . 
■igned  by  the  presiding  officers  of  the  two  hoases  of  the  legislature  and  th*  • 
governor,  is  the  sole  expositor  of  its  eontents,  and  is  oonolusive  evidenoe  - 
that  the  aot  so  signed  contains  the  provisions  of  the  bill  ss  passed  by  the  * 
two  houses.    The  journals  of  those  houses  cannot  be  resorted  to  to  show  that  * 
such  aot  does  not  contain  amendments  to  the  bill  which  were  adopted  by- 
the  two  branches  of  the  legislature.    And  again,  in  Hunt  ▼.  Wright^  7<>' 
Miss.  298^  it  was  decided  that  courts  aie  bound  to  accept  as  valid  legislative 
enactments  such  acts  ss  are  duly  authenticated  in  the  mode  prescribed  by 
the  constitution,  and  which  do  not  on  their  face  bear  evidence  of  a  disregard 
of  it.    They  cannot  go  behind  such  acts  and  consult  the  journals,  or  other* 
wise  inquire  whether  the  legislature  eomplied  with  the  rules  of  procedur^^^ 
oommanded  by  the  oonstitution  for  their  passage  and  enactment.    Amon|^: 
the  modem  authorities  maintaining  the  views  above  set  forth  may  be  cited< 
Weeke  ▼.  Smith,  81  Me.  638;  EtnnBY.  Browne,  80  Ind.  614;  95  Am.  Dec.  71(h 
Edgar  v.  Board  qfCommr$.f  70  Ind.  831-338;  Sherman  t.  Story,  30  Cal.  263; . 
89  Am.  Dec  98;  Board  qf  Oommrs.  ▼.  Burford,  98  Ind.  383;  Standard  Un^ 
dergromid  Cable  Co.  v.  Attorney  General,  46  K.  J.  Bq.  270;  19  Am.  St  Bep^. 
994;  Kilgore  v.  Magee,  86  Pa.  St.  401;  Waiiame  ▼.  Taylor,  88  Tex.  667;  Bm 
parte  Tiplon,  28  Tex.  App.  439;  Railway  ▼.  Oovernor,  23  Mo.  363;  66  Am» 
Dec.  673;  Stitte  v.  Swift,  10  Nev.  176;  21  Am.  Rep.  721;  Duneombe  v.  Pruh- 
die,  12  Iowa,  1;  Lotusiana  State  Lottery  Co.  v.  Rkhoux,  23  La.  Ann.  748;  S 
Am.  Rep.  602.     In  addition  to  the  cases  cited  and  reviewed  in  the  notes  to 
Joniu  T.  Jonee,  61  Am.  Dec.  616,  and  People  y.  Stame,  86  Am.  Dec  366, 
there  are  a  large  number  of  later  cases  which  maintain  that  the  courts,  in., 
determining  whether  an  enrolled  statute,  duly  authenticated  by  the  signa-  - 
tures  of  the  presiding  officers  of  the  two  houses  of  the  legislature,  approved  i 
by  the  executire,  and  properly  deposited  in  the  proper  office,  was  passed  in  t 
conformity  with  constitutional  requirements,  may  go  behind  this  record,  . 
and  resort  to  the  joarnals  of  the  legislature  to  ascertain  the  steps  taken  by  / 
each  body  in  the  passage  of  the  bill,  and  if  it  affirmatively  appears  from  suclfe^ 
journals  that  such  statute,  though  regular  on  its  face,  was  not  actually- 
passed  and  enacted  as  required  by  the  constitutiou,  or  was  not  passed  in 
the  form  in  which  it  appears  as  enrolled,  it  must  be  declared  invalid.    These  -. 
cases  all  hold  that  an  enrolled  bill,  properly  authenticated,  is  prima  facio' 
evidence  of  its  regularity  and  validity,  and  is  presumed  to  have  been  passed.**, 
in  accordance  with  the  requirements  of  the  constitution,  but  this  presump- 
tion is  not  conolusiTS,  and  may  be  overthrown  by  the  legislative  jonmali,  of- 
which  the  courts  take  judicial  knowledge,  and  to  which  they  may  resort  as  - 
evidenoe.     ''Although,  when  an  act  appears  in  the  statute  book  purporting 
to  have  been  approved  by  the  governor  and  published  by  authority  of  law, 
the  presumption  is  that  it  was  regularly  passed,  yet  the  courts  can,  and^  if 
necessary,  will,  look  behind  the  printed  statute  to  the  legislative  records  t» 
ascertain  whether  it  was  in  fact  passed  in  accordance  with  the  forms  and  in. 
the  manner  prescribed  by  the  constitution":  Worthen  v.  Baggett,  32  Ark.  616. 
The  leading  case  and  the  basis  for  this  line  of  decision  is  that  of  Spongier- 
▼.  Jaeoby,  14  III  297;  68  Am.  Dec  671.    In  that  case  it  was.  said:  <*Th»> 
printed  statute  book  is  evidence  of  the  acts  contained  therein.    It  is  not^ 
however,  conclusive,  but  may  be  corrected  by  the  original  acts  on  file  ia. 
the  secretary's  office.    It  is  competent  to  go  behind  a  printed  statute,  and 
■how  from  the  enrolled  law  that  it  is  erroneously  published.    The  journala- 
«l  either  hranoh  of  the  legislature  are  the  proper  evidenoe  of  the  action  of 
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'  that  braoeh  npon  all  matters  before  it    In  ovr  opinion  it  is  cleariy  compe* 
'tent  to  show  from  the  journals  of  either  branch  of  the  legislatnre  that  a 
'  particular  act  was  not  passed  in  the  mode  prescribed  by  the  constitation. 
and  thus  defeat  its  operation  altogether;  and  when  a  contest  arises  as  to 
whether  the  act^was  thus  passed  the  journal  may  be  appealed  to,  to  settle  it. 
It  is  the  evidence  of  the  action  of  the  house,  and  by  it  the  act  must  stand 
-  or  falL     It  certainly  was  not  the  intention  of  the  framers  of  the  constitu- 
tion that  the  signatures  of  the  speakers  and  ezeentiTe  should  furnish  con- 
clusive evidence  of  the  passage  of  a  law."    The  late  oases,  which  entertain 
and  adopt  the  views  set  forth  above,  are  as  follows:  Moog  v.  Randoipk,  77 
Ala.  597;  Stein  v.  Leeper,  78  Ala.  517;  Perry  County  v.  Selma  etc.  /?.  R,  Co., 
58  Ala.  546;  Webster  v.  Little  Rock,  U  Ark.  536;  OHdewdlv.  Martin,  51  Ark. 
-559;  /ft  re  Roberts,  5  Col.  525;  Robertson  v.  People^  20  Col.  279;  State  ▼. 
yBroum,  20  Fla.  407;  Mathis  v.  State,  31  Fla.  291;  People  v.  LoewenthrU,  93  HL 
191;  In  re  Vanderberg,  28  Kan.  243;  Weyand  v.  Stover,  86  Kan.  545;  StaU  t. 
Robertson,  41  Kan.  200-202;  HoUinffsuforth  v.  Thompson,  45  La.  Ann.  222;  40 
Am.  St.  Rep.  220;  Legg  v.  Annapolis,  42  Md.  203;  Rode  v.  Phefps,  80  Mich. 
598;  People  v.  MeElroy,  72  Mich.  446;  State  v.  Hastings,  24  Minn.  78;  StaU 
V.  Peterson,  38  Minn.  143;  Lincoln  v.  Havgan,  45  Minn.  451;  State  v.  Me^ 
Lelland,  18  Neb.  237;  53  Am.  Rep.  814;  State  v.  Robinson,  20  Neb.  96;  Opiniom 
qfthe  Justices,  35  N.  H.  579;  Opinion  qfthe  JuUices,  45  N.  H.  607;  Qpinioni^ 
the  Justices,  52  N.  H.  622;  Rumsey  v.  New  York  etc.  R,  R.  Co,,  ISO  N.  Y.  88; 
State  v.  Smith,  44  Ohio  St  348;  State  v.  Kiesewetter,  45  Ohio  St  254;  Cmrrie  t. 
Southern  Pacific  Co.,  21  Or.  566;    Williams  v.  StaU,  6  Lea,  549;  Brewer  t. 
Mayor  of  HutUingdon,  86  Tenn.  732;  StaU  v.  Algood,  87  Tenn.  163;  Wise  r. 
Bigger,  79  Va.  269;  Osbum  v.  Staley,  5  W.  Va.  85;  13  Am.  Rep.  640;  Botasd 
T.  Wisctmwn  Cent,  R,  R.  Co.,  45  Wis.  543.     In  StaU  v.  McLeliand,  18  NeK 
1236-243,  53  Am.  Rep.  814,  the  court  said:  "The  journals  of  each  house  were 
•evidently  intended  to  furnish  the  publio  and  the  courts  with  the  means  of 
ascertaining  what  was  actually  done  in  each  branch  of  the  legislature.    They 
are  to  be  treated  as  authentic  records  of  the  proceedings,  and  the  court  may 
resort  to  them  when  the  validity  of  an  act  is  questioned,  upon  the  ground  of 
the  failure  of  the  legislature  to  observe  a  matter  of  substance  in  its  passage, 
for  the  purpose  of  ascertaining  whether  the  constitutional  provisions  have 
been  substantially  complied  with  or  not.    The  certificate  of  the  presiding 
•officers  is  merely  prima  facie  evidence  that  an  act  has  been  duly  passed,  and 
will  be  overthrown  if  it  appears  from  the  journals  that  it  was  not"    In 
Rode  V.  Phelps,  80  Mich.  598-608,  the  court  said:  "The  law  must  fail  if  the 
conrt  has  power  to  go  behind  the  certificates  of  the  presiding  officers  of  the 
two  houses  and  the  approval  of  the  governor,  and  inspect  the  journals  to 
ascertain  whether  the  law  was  actually  passed  by  the  legislature  as  so  certL 
fied  and  approved.     We  have  heretofore  nnifortnly  held,  in  this  state,  that 
the  courts  would  take  cogniaanoe  of  the  journals  of  the  legislature,  and 
look  into  them  for  the  purpose  of  determining  whether  the  methods  of  the 
constitution  have  been  followed  in  the  psusage  of  laws,  considering  that  the 
safety  and  permanency  of  our  institutions  would  be  best  promoted  by  such 
holding.    This  case  exemplifies  the  wisdom  of  these  decisions."    The  cases 
which  maintain  this  doctrine  also  support  the  rule  that  a  bill  duly  enrolled, 
authenticated,  and  approved  is  presumed  to  have  been  passed  by  the  legis- 
lature  in  conformity  with  the  requirements  of  the  constitution,  unless  the 
contrary  is  made  aflirmatively  to  appear;  and  the  proof  furnished  by  the 
journals  of  the  two  houses,  in  matters  of  procedure,  must  be  clear  and  con* 
elusive  in  order  to  overcome  this  presnmption.    It  is  not  overthrown  by 
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he  fail  are  of  the  joamals  to  show  any  faot  which  ia  not  specially  reqaired 
by  the  constitution  to  be  entered  therein.     In  other  words,  if  the  jonmala 
are  silent,  the  presumption  in  favor  of  the  regularity  of  the  passage  and 
enactment  of  the  bill,  and  of  its  validity  as  a  law,  will  prevail:  State  v.  Pe- 
ierson,  38  Minn.  143;  PtopU  v.  Dunn,  80  Gal.  211;  13  Am.  St.  Rep.  118; 
ffolUngtworth  v.  Thompson,  45  La.  Ann.  222;  40  Am.  St.  Rep.  220;  Hall  v. 
Steele,  82  Ala.  562;   Walker  v.  Griffith,  60  Ala.  361;  WiUiams  v.  State,  6  Lea, 
549;  State  v.  Algood,  87  Tenn.  163;  BiUUr  v.  State,  89  Ga.  821;  Mathii  y. 
State,  31  Fla.  291;  Massachmetts  etc  Ine.  Co.  v.  Colorado  etc.  Co,,  20  CoL  1. 
The  doctrine  maintained  by  these  cases  is  thus  clearly  stated  in  State  v. 
Ftxmcis,  26  Kan.  724,  731:  "The  enrolled  statute  is  very  strong  presump- 
tive evidence  of  the  regularity  of  the  passage  of  the  act  and  of  its  validity, 
and  it  is  conclusive  evidence  of  such  regularity  and  validity,  uuImbi.  the 
joamals  of  the  legislatnre  show  clearly,  conclusively,  and  beyon(Fi^  doabt 
that  the  act  was  not  passed  regularly  and  legally.    If  there  is  any;nidm  to 
doubt  as  to  what  the  journals  of  the  legislature  show,  if  they  are  merely 
silent  or  ambiguous,  or  if  it  is  possible  to  explain  them  upon  the  hypothesis 
that  the  enrolled  statute  is  correct  and  valid,  then  it  ia  the  duty  of  the 
courts  to  hold  that  the  enrolled  statute  is  valid;  but,  where  each  house  is 
required  by  the  constitution  to  keep  and  publish  a  journal  of  its  proceedings, 
such  journal  cannot  be  wholly  ignored  as  evidence.     Such  journal  must  be 
given  some  weight  in  determining  the  regularity  and  validity  of  tb^  pitoliige. 
of  statutes,  and,  therefore,  when  there  can  be  no  room  for  doftSo^  froaBithe> 
evidence  furnished  by  such  journal  that  the  statute  was  not  pasted  by  a 
constitutional  majority  of  the  members  of  either  house,  then  tfaie  oaarte  may 
declare  that  the  supposed  statute  was  not  legally  passed,  and  is  invalid"t 
6taU  V.  Fronds,  26  Kan.  732. 


Russell  v.  Town  op  Monrob. 

[U6  NOBTH  Cabouna,  720.] 

Ht)iioiPAL  Corporations ~ Duty  to  Keep  Strbktb  ih  Repair.— The 
law  imposes  upon  municipal  authorities  the  imperative  duty  of  keeping 
*in  proper  repair  the  streets  and  bridges  of  the  town. 

Municipal  Ck)RPORATiONS. — Municipal  authorities  of  a  town  are  negligent 
in  leaving  open  a  ditch  where  it  croeses  a  sidewalk,  for  a  sufficient 
space  to  admit  the  body  of  a  person  walking  upon  such  highway. 

Neglioencb.  —  Previous  Knowledge  bt  a  Person  Injured  of  the  ez* 
istence  of  a  defect  in  a  sidewalk  does  not  per  se  establish  negligence 
on  his  part 

Municipal  Corporations— Dutt  to  Keep  Strebts  in  Repair.— A  per^ 
son  walking  upon  a  sidewalk  has  a  right  to  expect  and  to  act  on  the 
assumption  that  the  municipal  authorities  have  properly  discharged 
their  duty  by  keeping  the  streets -m  good  repair;  and  the  only  ezcep* 
tion  to  this  rule  is,  that  persons  must  take  notice  of  such  structures  as 
the  necessities  of  commerce  or  the  convenient  occupation  of  dwelling* 
houses  may  require. 

Municipal  Corporations— Neoltoenob— Burden  op  Proof.— In  an  m> 
tion  against  a  city  to  recover  for  a  personal  injury  caused  by  a  detect 
in  a  sidewalk  the  burden  of  proof  is  on  the  city  to  show  oontributoij 


824  BussBLL  V.  TowH  OF  MoKBOB.    [N.  Carolina^ 

MgUgMMy  and  a  failma  to  aztreiM  reaionable  or  ordinary  care  on  the 
part  of  the  party  injured. 

OnrnuBUTOBT  NuuamcB  m  Waht  of  O&nnrABT  Cau  on  the  part  of 
a  par^  injured,  and  a  proximate  oonneetion  between  that  and  tli» 
injury.  If  each  party  aoti  with  ordinary  prndenoe^  in  view  of  ■niw 
founding  oircnmstanoes  suggestiTe  of  danger,  there  ia  no  oontribatory 
negligence. 

Vboliobrob— BziRom  of  Cari.— If  a  defendant  has  by  careleseneee  left 
the  plaintiff  ezpoeed  to  peril  as  a  natural  ooneequenoe  of  its  conduct^ 
the  failure  of  the  plaintiff  to  ezeroiee  unusual  caution  to  avoid  an  en- 
miing  danger  is  not  deemed  the  proximate  cause  of  Ihe  injury,  ^le 
plaintiff  is  not  bound  to  exercise  more  than  ordinary  care  be<»use  he- 
might  possibly,  before  or  at  the  time  of  eustaining  the  injury,  hava 
thereby  disoovered  that  defendant  had  oareleesly  left  him  exposed  to- 

di^er. 
Nmliosrcb— DuTT  TO  OuiBD  AOAiMfiT  Danoxb.^A  pers<»i  ia  not  negli* 
gent  in  failing  to  provide  against  a  danger  that  could  not  have  bee» 
reasonably  expected,  much  less  against  a  danger  thai  he  is  warranted 
In  assuming  does  not  exist 

Action  for  damages  for  personal  injury.  Plaintiff,  on  her 
leturn  from  church  on  a  very  dark  night,  crossed  and  walked 
over  a  street  in  the  town  of  Monroe  on  a  plank  across  a  ditch 
and  onto  the  sidewalk,  and,  making  a  step  too  many,  fell  into 
a  hole,  and  greatly  injured  herself.  She  had  been  living  ii> 
Monroe  only  one  year,  had  been  up  town  but  very  little,  and 
had  never  seen  the  hole  before.  This  hole  was  unlighted  and 
unguarded,  and  so  deep  that  she  could  not  get  out  without 
assistance.  The  town  authorities  had,  some  considerable 
time  prior  to  the  accident,  been  notified  of  the  existence  of 
the  hole,  and  of  its  dangerous  character.  The  following 
issues  were  submitted  to  the  jury:  *'  1.  Was  plaintiff  injured 
by  the  negligence  of  the  defendants?  A.  Yes."  ''2.  If  so^ 
did  the  plaintiff,  by  her  own  negligence,  contribute  to  her 
own  injuries?  A.  Yes."  Judgment  for  the  defendants,  and 
plaintiff  appealed. 

MacRae  &  Day^  for  the  appellant 

F.  L  Osborne  and  Battle  <t  Mordecai^  for  the  appellee. 

**^  AvBBT,  J.  The  law  imposes  upon  the  mayor  and 
commissioners  of  incorporated  towns  the  imperative  duty  of 
''keeping  in  proper  repair  the  streets  and  bridges  of  the  town" 
(Code,  sec.  3803),  and,  for  a  failure  to  fulfill  its  requirements 
they  may  subject  themselves  to  criminal  liability:  State  v. 
Commiseionere,  4  Dav.  345.  The  testimony  fully  warranted 
the  jury  in  finding  that  the  governing  authorities  of  the  town 
W«r«  negligent  in  leaving  open  a  ditch  three  feet  deep  at  the 
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point  where  it  crossed  a  part  ^*^  of  the  sidewalk,  for  sufficient 
space  (two  and  a  half  by  four  feet)  to  admit  the  body  of  a 
person  walking  along  such  footway:  Bunch  ▼•  Edenton^  90 
N.  C.  431.  But  the  defendant  did  not  appeal,  and  the  re* 
eponse  to  the  first  issue,  therefore,  stands  unchallenged.  It 
has  been  held  in  many  of  the  leading  courts  of  this  country 
that  the  previous  knowledge  of  the  injured  person  of  the  ex- 
istence of  a  defect  in  a  sidewalk  does  not  per  se  establish 
negligence  on  his  part:  Morrill  on  City  Negligence,  139, 
and  authorities  cited;  Diveny  y.  Elmira,  51  N.  Y.  512;  Dar* 
ling  y.  Mayor,  18  Hun,  840;  Dewire  v.  Bailey,  131  Mass.  169^ 
41  Am.  Rep.  219;  Oilbert  v.  Boston,  139  Mass.  813. 

If  the  plaintiff  was  exercising  reasonable  or  ordinary  care 
for  her  own  safety  when  she  fell  into  the  ditch  she  had  a 
right  to  demand  that  the  jury  respond  in  the  negative  to  the 
second  issue:  Jones  on  Negligence  of  Municipal  Corporations, 
sec.  221;  Bunch  v.  Edenton,  90  N.  G.  431.  The  evidence  ia 
that  the  plaintiff  had  never  actually  noticed  '^  the  hole  be-^ 
fore,''  though  she  admits  that  she  might  possibly  have  seen 
it  if  she  had  been  paying  strict  attention  to  her  pathway 
when  she  fell.  She  had  a  right  to  expect  and  to  act  on  the 
assumption  that  the  authorities  of  the  town  had  properly 
discharged  their  duty  by  keeping  the  streets  in  good  repair: 
Bunch  V.  Edenton,  90  N.  G.  435;  Morrill  on  City  Negligence, 
136-138;  Indianapolis  v.  Gaston,  58  Ind.  224.  Perhaps  the 
only  exception  to  this  rule  is  the  reasonable  requirement 
that  persons  must  take  notice  of  such  structures  as  the  neces- 
sities  of  commerce,  or  the  convenient  occupation  of  dwelling- 
houses,  such  as  exterior  basement  stairs:  Buesching  v.  St.  Loui9 
etc.  Co.,  6  Mo.  App.  85.  The  case  of  Walker  v.  ReidsviUe,  9& 
N.  C.  382,  is  distinguishable  from  that  at  bar  because  there 
the  pit  into  which  the  plaintiff  fell  was  some  distance  from  the 
sidewalk  (fifty-six  feet)  though  ^'®  it  was  excavated  by  the 
town  and  upon  property  owned  by  it,  and  the  plaintiff  had 
actual  notice  of  its  existence. 

The  burden  was  on  the  defendant  under  our  statute  to 
prove  contributory  negligence,  and  in  order  to  thus  avoid  the 
consequences  of  its  own  carelessness  it  was  necessary  to  show 
that  the  plaintiff  failed  to  exercise  reasonable  or  ordinary 
care  for  her  own  safety.  If  she  did  not  put  herself  in  fault 
by  careless  conduct,  she  had  a  right  to  demand  that  the  jury 
be  instructed  to  answer  the  second  issue  in  the  negative: 
Jones  on  Negligence  of  Municipal  Corporations,  sec.  221.   To 
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oonstitute  contributory  negligence  (sajB  Beach  in  his  work 
on  that  subject,  section  8)  there  must  be  a  want  of  ordinary 
care  on  the  part  of  the  plaintiff  and  a  proximate  connection 
between  that  and  the  injury.  Perhaps,  besides  these  two, 
there  are  no  other  necessary  elements.  Certainly  they  are 
the  two  points  of  difficulty  in  the  question.  ''  Did  the  plain- 
tiff exercise  ordinary  care  under  the  circumstances?  Was 
there  a  proximate  connection  between  his  act  or  omission  and 
the  hurt  he  complains  of?"  We  can  conceive  of  no  reason, 
and  we  know  no  authority,  for  holding  the  plaintiff  to  a  higher 
degree  of  care  than  that  involved  in  what  is  known  as  the 
rule  of  the  prudent  man.  What  is  reasonable  care  is  to  bo 
determined  in  some,  probably  most  of  jurisdictions,  largely 
by  the  jury,  but  with  us,  when  the  facts  are  undisputed,  by 
the  court.  It  is  the  universal  rule,  however,  that  there  is  no 
contributory  negligence  where  the  plaintiff  acts  with  ordi- 
nary prudence,  in  view  of  surrounding  circumstances  8Ug« 
gestive  of  danger:  Morrill  on  City  Negligence,  132,  140; 
Mason  v.  Richmond  etc.  R,  R.  Co.,  Ill  N.  C.  482;  82  Am.  St 
Rep.  814;  Emery  v.  Raleigh  etc.  R.  R.  Co.,  109  N.  C.  689; 
McAdoo  V.  Richmond  etc.  R.  R.  Co.,  105  N.  C.  140. 

As  a  specific  act  or  omission  may  be  declared  negligence  at 
a  particular  period  or  under  given  circumstances,  which  had 
been  held,  with  other  surroundings,  not  culpable  at  all,  ^** 
so  it  will  be  found  that  the  question  whether  a  plaintiff  has 
contributed  by  his  own  carelessness  to  bring  about  an  injury 
complained  of,  must  be  answered  after  a  comprehensive  con- 
eideration  of  the  conditions  confronting  him  at  the  time.  It 
was  unquestionably  error  to  tell  the  jury  that  the  plaintiff 
was  required,  in  order  to  rid  herself  of  culpability,  to  exer- 
cise under  any  circumstances  more  than  ordinary  care- 
While  the  rule  of  the  prudent  man  is  always  the  test  of 
carelessness  on  the  part  of  a  plaintiff,  what  is  reasonable 
care  does  not  depend  alone  upon  what  a  person  does  or  omits 
to  do,  but  also  upon  his  environments  at  the  moment,  when 
it  is  contended  that  his  act  or  omission  enhanced  his  danger. 
While  the  rule  that  a  person,  in  order  to  avoid  culpability, 
must  exercise  such  care  as  a  man  of  ordinary  prudence  would 
under  similar  circumstances  use,  is  always  the  criterion  for 
testing  contributory  negligence,  as  well  as  negligence,  the 
conditions  at  the  moment  may  render  the  same  act  at  one 
time  characteristic  of  a  cautious,  at  another  of  a  oarelesSi 
man. 
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We  do  not  nnderstand  the  rule  to  be  that  where  a  defend- 
ant has  by  carelessness  left  the  plaintiff  exposed  to  peril  as 
a  natural  consequence  of  its  conduct,  the  failure  of  the  plain- 
tiff to  exercise  unusual  caution  to  avoid  the  ensuing  danger 
will  be  deemed  the  proximate  cause  of  an  injury  that  would 
not  have  been  sustained  had  the  defendant  in  the  first  in- 
stance been  faultless.  The  plaintiff  was  not  bound  to  exer- 
cise more  than  ordinary  care,  because  she  might  possibly, 
before  or  at  the  time  of  sustaining  the  injury,  have  thereby 
discovered  that  the  defendant  had  carelessly  left  persons, 
passing  along  the  sidewalk  at  the  particular  place,  exposed 
to  danger.  A  defendant  cannot  take  advantage  of  his  own 
wrong  to  hold  others  to  a  more  rigid  rule  of  watchfulness. 
The  plaintiff  was  warranted  in  acting  on  the  assumption 
that  the  authorities  of  the  town  had  done  their  ^'^  duty. 
She  was  not  required  to  see  and  treasure  up  in  her  memory 
the  location  of  every  defective  place  in  the  sidewalk  which 
she  had  or  might  have  seen  during  the  daytime,  nor  was 
she  expected  to  see  all  such  places.  She  was  not  required  to 
keep  a  sharp  or  constant  lookout  for  what  could  not  be  rea- 
sonably expected,  assuming  that  the  authorities  of  a  town 
had  used  ordinary  care  in  the  discharge  of  their  duty.  Loco- 
motive engineers  are  required  to  keep  a  constant  lookout  for 
persons,  animals,  and  obstructions  on  railway  tracks  in  front 
of  trains,  because \hey  have  reasonable  ground  to  apprehend 
that  some  such  danger  may  confront  them  at  any  moment. 
A  person  is  not  negligent  in  failing' to  provide  against  what 
could  not  have  been  reasonably  expected,  much  less  against 
a  danger  that  he  is  warranted  in  assuming  does  not  exist: 
Blue  V.  Aberdeen  etc.  R  R.  Co.^  116  N.  G.  955.  Had  it  ap- 
peared that  the  plaintiff  actually  saw  the  hole,  or  that  she 
was  warned  against  it  in  time  to  have  avoided  falling  into  it, 
the  case  would  have  presented  a  different  aspect.  Having  no 
actual  knowledge  of  its  existence  before  she  stepped  into  it, 
she  was  not  required  to  exercise  the  same  degree  of  diligence 
that  an  engineer  in  charge  of  a  train  must  use,  because  he 
has  reason  to  apprehend  and  provide  against  danger  to  his 
passengers  from  obstructions,  or  to  men  or  animals  on  the 
track  at  any  moment,  while  she  was  justified  in  acting  upon 
the  belief  that  the  authorities  had  done  their  duty  by  keep- 
ing the  sidewalk  in  safe  condition. 

There  was  error  in  instructing  the  jury  that  the  plaintiff 
was  expected  to  use  more  than  ordinary  care.    The  court 
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should  haTe  told  them  that  she  was  entitled  to  recovery  if  the 
first  issue  was  found  in  her  favor,  unless  the  defendant  had 
shown  by  a  preponderance  of  the  testimony  that  she  did  not 
exercise  reasonable  or  ordinary  care. 

We  think  that  the  case,  as  the  facts  were  developed  on  *** 
the  trial,  was  governed  by  the  principle  laid  down  in  Bunch 
T.  Edentofij  90  N.  C.  481,  and  that  it  was  not  shown  that  the 
injury  was  due  to  her  own  negligence.  There  was  error,  and 
the  plaintiff  is  entitled  to  a  new  trial. 

New  trial.  

M irsnoiFAL  Cobpobations^Dutt  to  Ksbf  Stbuib  ahd  SmiwALES 
nr  RiPAiB. — A  mimicipal  oorpor&tion  ii  liable  for  injnriet  caused  by  ite 
failore  to  oomply  with  the  ttatate  requiring  it  to  keep  ite  streets,  allays. 
sidewalks,  roads,  and  bridges  in  repair:  OUfton  T.  Oil§  ftf  HtuUingUm,  SS 
W.  Va.  177;  45- Am.  St  Rep.  863,  and  note.  The  oases  discossing  this  mb- 
}eet  will  be  found  collected  in  the  notes  to  MeClare  v.  Sparta,  36  Am.  St. 
Rep.  927;  Fori  Worth  v.  Orawfwd,  15  Am.  St  Rep.  847;  WhUJUU  y.  CSt^ 
qf  Meridian,  14  Am.  St  Rep.  698;  Welter  ▼.  8L  Paul,  12  Am.  St  Rep.  763;. 
and  PeUengOl  ▼.  Cit^pf  Tonkers,  15  Am.  St  Rep.  446. 

Nbgligenob— Knowledob  ov  Dbfkctitb  Sn>BWALK  BT  Pbbsov  In* 
JUBBJ). — The  mere  fact  that  a  person  injured  from  a  defect  in  a  sidewalk 
was  aware  of  such  defect  is  not  conclusive  evidence  of  negligenoe  on  hi* 
part,  though  it  is  evidence  on  the  question  of  his  contributory  negligenoes 
McQuillan  t.  SeaUle,  10  Wash.  464;  46  Am.  St  Rep.  799,  and  note. 

Neouovbob— Stbeits. — One  Using  a  Pctblio  Street  mat  Assuxb  that 
the  municipality  whose  duty  it  is  to  do  so  has  kept  the  street  in  a  safe  oon- 
dition,  and  he  is  not  guilty  of  negligence  in  not  exercising  diligence  to  dis» 
cover  dangers  therein:  PeltengiU  v.  OUy  of  Tonkeri,  116  N.  T.  558;  16  Am. 
St  Rep.  442;  Jenninff$  v.  Van  Shaiek,  108  N.  T.  530;  2  Am.  St  Rep.  469^ 
Barrjf  v.  Terkildsen,  72  Cal.  254;  1  Am.  St  Rep.  55,  and  note.  To  the  same 
effect,  Turner  v.  CUy  qf  Newburgh,  109  N.  Y.  301;  4  Am.  St  Rep.  463. 

Ck>NTRiBui^BT  Nbolioemob— What  is. -> Contributory  negligenoe  is  a^ 
want  of  the  exercise  of  ordinary  care  which  proximately  causes  the  injury 
complained  of:  Clint  v.  Cretceni  City  /?.  ^.  C7o.,  43  La.  Ann.  327;  26  Am.  8t 
Rep.  187,  and  note;  Smithoickr.  Ball  etc  Co.,  69  Conn.  261;  21  Am.  St  Rape 
104,  and  note, 

Contbibutobt  Keolioence— Bitbdbb  of  Proof.— The  burden  to  prove- 
contributory  negligence  is  in  all  cases  upon  the  defendant:  Georgia  Pa&  Bg. 
Co.  T.  Davia,  92  Ala.  300;  25  Am.  St  Rep.  47,  and  note;  Alabama  etc  Bg. 
Co.  T.  Frazier,  93  Ala.  45;  30  Am.  St  Rep.  29,  and  note.  Contribntoiy 
negligenoe  as  a  defense  must  be  affirmatively  proved:  Little  Bock  etc  Bi^ 
Co.  V.  Bubanke,  48  Ark.  460;  3  Am.  St  Rep.  245,  and  note;  IMe  Bock  «toi- 
By,  Co,  V.  LeoertU,  48  Ark.  333;  3  Am.  St  Rep.  230^  and  note. 
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LUMBEB    COMPANT. 

[116  NOBTH  Cabolina,  78L] 
WATKB0OUB8V8  —  ITaTIOABLS  STREAMS    ARB  NATURAL    HzOHWATfl.— TIm 

public  easement  therein,  whaterer  its  extent,  is  paramoant  to  the  pri- 
vate right  of  the  riparian  proprietor. 

Watbrooubses.  —  Navioablb  Strbams  a&b  such  as  a&b  Floatablb  or 
capable  of  valuable  use  in  bearing  the  products  of  the  minas,  forests,  and 
tillage  of  the  country  to  mills  or  markets. 

f7ATBROO<7R8BS~NAViOABLB  Strbam—What  IB. — It  is  .lot  necessarj  to 
establish  the  navigability  of  a  rlTcr,  and  that  a  public  easement  exists 
therein,  to  show  that  it  is  susceptible  of  use  continuously  during  the 
whole  year  for  the  purpose  of  floatage,  bat  it  is  sufficient  if  it  appear 
that  business  men  may  calculate  that,  with  tolerable  regulari^  as  to 
seasons,  the  water  rises  to  and  remains  at  such  a  height  therein  as  en* 
Bbles  them  to  make  it  profitable  to  use  as  a  highway  for  transporting  loga 
to  mills  or  markets. 

Watbroourses— Floatablb  Streams.— If  a  stream,  from  natural  causes, 
rises  to  a  sufficient  height  eight  or  ten  times  a  year,  continuing  for  two 
or  three  days  at  a  time,  to  float  to  mill  all  logs  that  have  been  rolled 
into  it,  it  is  a  floatable  stream  and  a  natural  highway,  in  which  the 
public  has  an  easement,  the  reasonable  use  of  which  is  paramoant  to 
the  rights  of  all  others. 

Watbroourses— Floatable  Streams.— It  is  not  necessary  that  a  stream, 
to  be  a  highway,  should  be  capable  of  floating  logs  at  all  seasons  of  the 
year.  Its  public  character  depends  on  its  fitness  to  answer  the  wants 
of  those  whose  business  requires  its  use.  If  the  stream  is  not  always 
navigable  it  must  be  capable  of  floatage,  as  the  result  of  natural  causes, 
at  periods  recurring  from  year  to  year,  and  coutinaing  for  sufficient 
time  in  each  year  to  make  it  useful  as  a  highway. 

Watbroo0K8B3.  —Right  of  Floatage  in  a  stream  must  be  exercised  with 
due  care  for  the  avoidance  of  injury  to  the  interests  of  the  riparian 
proprietors  and  the  owners  of  the  soil  beneath  the  bed  of  the  stream. 
On  the  other  hand,  the  stream  must  be  so  bridged  as  to  permit  of  its 
use  for  the  purpose  of  floatage. 

Watbrooursrs.— Bridges  CoNSTRtJOTED  otbb  Floatablb  Strbams  so  as^ 
by  interposing  a  barrier  to  floating  logs  every  time  the  streams  rise 
sofficiently  high  to  carry  logs  over  the  shoals,  to  practically  prevent 
their  use  by  the  public,  are  nuisances  and  unlawful  obstructions. 

Watercx>ur8es.— Streams  kot  Floatablb  can  be  used  for  the  transporta* 
tion  of  logs  only  by  a  license  from  tht  owner  of  the  bad  of  the  stream  or 
the  riparian  proprietor. 

Moore  Jk  Moore^  I.  T.  Avery  and  0.  M.  Buabee,  for  the  appel- 
lant 

S.  J.  Eroin,  J.  T.  Perkins^  and  BurtoeU^  Walker  A  Canaler. 
ton  the  appellee 

^**  AvEBY,  J.    It  seems  to  be  settled  law  in  North  Caro> 
Una,  as  in  all  of  the  stateSi  that  navigable  streams  of  every 
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class,  however  defined  or  diBlinguished  from  other  water- 
courses, are  natural  highways,  and  that  the  public  easement, 
whatever  may  be  its  extent,  is  paraatount  to  the  private  right 
of  the  riparian  proprietor:  State  v.  Narrowi  Island  CliA^  100 
N.  C.  477;  6  Am.  St.  Rep.  618;  State  v.  Olen,  7  Jones,  321, 
327;  Broadnax  v.  Baker,  94  N.  C.  675;  66  Am.  Rep.  638; 
Gould  on  Waters,  2d  ed.,  sees.  86,  87,  107,  108,  110;  Angell 
on  Watercourses,  541  a;  16  Am.  &  Eng.  Ency.  of  Law,  236; 
Sullivan  v.  Jernigan,  21  Fla.  264.  All  waters,  including 
bays,  inlets,  rivers,  and  creeks,  '*  which  are  navigated  by  sea 
vessels,"  said  the  court  in  State  v.  Obn,  7  Jones,  323,  ^*  are 
called  navigable  in  a  technical  sense,  are  altogether  publici 
jurUy  and  the  soil  under  them  cannot  be  entered  and  a  grant 
taken  out  under  the  entry  law.  Where  the  tide  ebbs  and 
flows,  the  shore  between  the  high  and  low  water  may  be  the 
subject  of  direct,  special,  legislative  grant:  Ward  v.  Willis^  6 
Jones,  183;  72  Am.  Dec.  670";  Bof^d  v.  Wooly  107  N.  C.  139. 
The  court  in  that  case  went  on  to  say  that  the  beds  of  other 
streams  were  ''technically  styled  navigable,"  and  were  open 
for  appropriation  by  individuals  by  means  of  grants  from  the 
state. 

In  order  to  direct  the  attention  more  closely  to  the  devel- 
opment of  the  principles  governing  the  case  at  bar  by  a  lir.e 
of  decisions  in  this  state,  and  especially  to  controvert  the 
contention  of  counsel  that  owners  of  the  beds  of  inland  rivers, 
not  navigable  for  vessels,  have  the  absolute  control  of  the 
streams,  we  reproduce  the  following  from  the  opinion  ^'*  of 
Merrimon,  J.,  in  State  v.  Narrows  Island  Cluh^  100  N.  C.  477, 
6  Am.  St  Rep.  618:  ''The  learned  counsel  for  the  appellant 
pressed  upon  our  attention  State  v.  OUn^  7  Jones,  321,  as  an 
authority,  favoring  strongly  the  absolute  right  of  the  owner 
of  the  whole  bed  of  the  river.  This  is  certainly  a  misap- 
prehension  of  the  real  meaning  of  that  case.  The  river 
to  which  it  referred  was  ascertained  to  be  unnavigable,  and 
the  case  does  not  contradict  what  we  have  here  said.  Indeed, 
the  court  recognized  the  public  right  in  case  of  the  naviga* 
bility  of  the  stream.  It  said:  'As  the  riparian  proprietor  of 
the  land  on  both  sides  of  the  stream,  he  is  clearly  entitled  to 
the  soil  entirely  across  the  river,  subject  to  an  easement  in  the 
public  for  the  purpose  of  transportation  of  flour  and  other 
articles  in  flats  and  canoes.'  It  appeared  that  flat-boats  were 
occasionally  used  in  transporting  the  articles  named." 

It  still  remained  for  this  court,  when  the  forests  of  the 
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state  began  to  attract  attention  and  to  invite  capital  to  util- 
ize them  in  commerce,  to  determine  in  precisely  what  classea 
of  streams  not  technically  navigable  the  easement,  which 
was  paramount  to  the  right  of  the  actual  owner  of  the  bed 
of  the  river  or  of  the  riparian  proprietor  on  both  sides,  ex* 
isted. 

In  McLaughlin  v.  Hope  Mfg.  Co.^  103  N.  C.  108,  this  court, 
adopting  the  classification  of  streams  laid  down  by  Wood  in 
his  work  on  Nuisances,  second  edition,  section  457  et  seq., 
defined  a  navigable  stream  of  the  third  class  to  be  one  which 
is  ''floatable  or  capable  of  valuable  use  in  bearing  the  pro- 
ducts of  the  mines,  forests,  and  tillage  of  the  country  it  tra- 
verses to  mills  or  markets.''  That  case  was  cited  and  approved 
subsequently  in  the  case  of  State  v.  White  Oak  River  Corp.^ 
lUN.C.  661. 

In  the  dissenting  opinion  (which  was  written  before  the 
opinion  of  the  court)  in  Gwaltiiey  v.  Scottish  etc.  Land  Co., 
Ill  N«  C.  547,  652,  will  be  found  a  definition  of  a  floatable 
^*^  stream,  which  was  adopted  by  the  court,  and  which  has 
been  since  reiterated  with  approval  in  Owaltney  v.  Scottish  etc. 
Land  Co.y  116  N.  C.  581,  and  in  Commissioners  v.  Catawba 
Lumber  Co.  (the  case  now  before  us  for  rehearing),  115  N.  C» 
590.  The  language  so  often  approved  is  as  follows:  ''  It  is 
not  necessary  in  order  to  establish  the  easement  in  a  river  to 
show  that  it  is  susceptible  of  use  continuously  during  the 
whole  year  for  the  purpose  of  floatage,  but  it  is  sufiicient  if 
it  appear  that  business  men  may  calculate  that,  with  toler- 
able regularity  as  to  seasons,  the  water  will  rise  to  and  remain 
at  such  a  height  as  will  enable  them  to  make  it  profitable  to 
use  as  a  highway  for  transporting  logs  to  mills  or  markets 
lower  down."  Justice  MacRae  in  Owaltney  v.  Scottish  etc. 
Land  Co.,  115  N.  C.  691,  quoting  further  from  the  same  opin- 
ion, says:  ''  When  prudent  business  men  may  regulate  their 
expenditures  with  reference  to  the  anticipated  rise,  the 
stream  becomes  a  factor  in  conducting  the  commerce  of  the 
country." 

In  the  former  opinion  in  this  case  the  court  laid  down,  as  a 
further  test  of  fioatability,  the  rule  that  '*  a  temporary  rise 
passing  quickly  down  is  not  sufficient  to  make  a  stream  float- 
able, and  would  not  be  sufficient  if  the  freshet  should  continue 
up  for  even  two  or  three  days  and  be  reasonably  expected 
every  year.  The  increase  in  the  depth  of  the  streams  occa- 
sioned by  the  rainfall  sufficient  to  float  logs  occurs  eight  or 
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ten  times  each  year,  and  the  water  subsideB  in  twenty-four  or 
forty-eight  hours.  We  are  of  the  opinion  that  this  floatability 
on  the  occasional  and  tolerably  regular  rises  of  the  river  mast 
depend  on  more  than  a  rapid  freshet,  subsiding  as  rapidly." 

The  first  question  raised  by  the  petition  and  order  grant- 
ing the  rehearing  is,  whether  the  two  rules  laid  down  as 
criteria  for  determining  the  capacity  of  streams  to  subserve 
the  purpose  of  channels  of  commerce  are  not  so  inconsistent 
^**  that  both  cannot  be  allowed  to  stand  as  guides  to  the 
people,  who  are  anxious  to  understand  and  observe  the  lawi 
as  well  as  to  the  profession,  whose  office  it  is  to  advise  them. 
If  a  stream  rises  to  a  sufficient  height  eight  or  ten  times  a 
year  to  carry  down  all  the  logs  that  have  been  rolled  into  it, 
Giay  it  not  be  possible  that  prudent  business  men  would  cal- 
•euiate  with  reasonable  certainty  on  and  regulate  their  expen* 
•ditures  with  reference  to  an  anticipated  rise  that  will  make 
the  use  of  the  stream  as  a  highway  profitable,  notwithstand- 
ing the  fact  that  it  continues  for  only  two  or  three  days,  or 
even  a  shorter  time?  The  capacity  to  carry  logs  from  the 
•place,  when  they  are  shipped  upon  it,  and  deliver  them  at 
the  point  where  they  are  taken  out  for  use,  depends  chiefly 
upon  the  velocity  of  the  stream  and  the  distance  they  are 
transported.  Courts  are  not  required  to  so  restrict  the  limit 
to  which  judicial  knowledge  extends  as  to  exclude  matters 
^hich  are  of  common  observation  and  within  the  knowledge 
-of  all  intelligent  men:  Deans  v.  Wilmington  etc,  R.  R,  Co.^  107 
N.  C.  693;  22  Am.  St.  Rep.  902.  If  a  stream  should  carry  a 
log  at  a  velocity  of  three  miles  an  hour,  then  in  three  days, 
or  seventy-two  hours,  it  would  be  transported  a  distance  of 
two  hundred  and  sixteen  miles,  in  two  days  one  hundred 
and  forty-four  miles,  in  one  day  seventy-two  miles.  It 
may  be  that  the  longest  distance  for  which  the  Catawba 
river  is  used  is  not  seventy-two  miles,  and  that  Johns  river 
is  not  used  for  more  than  half  that  distance.  If  all  the  logs 
Awaiting  removal  on  the  banks  of  each  stream  were  removed 
only  ten  times  a  year,  but  at  irregular  intervals  extending 
over  the  nine  fall,  winter,  and  spring  months,  it  is  not  im- 
possible, indeed  it  is  almost  certain,  that  any  prudent  busi- 
tiess  man  could  arrange  to  get  all  the  logs  needed  in  ten 
deliveries.  Yet  it  is  probable  that  all  are  delivered  more 
than  fifty  times  instead  of  ten. 

How  can  we  arbitrarily  fix  a  minimum  period  for  trans- 
|K>rtation  and  at  the  same  time  leave  the  capacity  for  yielding 
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^'*  a  reasonably  certain  profit,  as  a  test  of  float  ability?  If 
it  may  be  true  tbat  a)l  logB  placed  alone  in  either  stream 
would  be  delivered  at  the  mills  of  defendant  from  twenty- 
•seven  to  sixty-three  times,  or  oftener,  in  the  course  of  a  year, 
bow  can  we  hold  that  the  rises  must  occur  more  frequently 
x>r  continue  longer,  and  leave  people  who  wish  to  know  and 
-obey  the  law  in  such  a  state  of  doubt  and  uncertainty  that 
they  would  be  deterred  without  further  information  from 
-engaging  in  this  important  branch  of  commerce?  The  rule 
which  makes  susceptibility  to  use,  as  a  channel  for  trans- 
porting the  products  of  mines  and  forests,  the  criterion  of 
floatability,  is  a  test  which  any  intelligent  lumberman  can 
•comprehend  and  apply.  The  other  criterion,  which,  without 
regard  to  the  probable  profits  of  the  business  or  the  actual 
condition  of  the  stream,  would  exclude  from  the  benefits  of  a 
water  highway  one  who  locates  his  plant  on  a  swift  moun- 
tain watercourse,  which  subsides  within  two  or  three  days, 
and  extend  the  easement  in  a  sluggish  stream  to  another 
person,  if  he  settles  in  the  low  country,  though  the  water  may 
land  as  many  logs  for  the  one  in  one  day  as  for  the  other  in 
four  days,  is  manifestly  arbitrary,  and  inconsistent  with  the 
rule  that  has  so  often  been  sanctioned  not  only  by  this  court 
in  the  cases  we  have  cited,  but  approved  by  all  of  the  leading 
^  text-writers  and  the  courts  of  those  states  where  extensive 

i^^  and  valuable  forests  have  been  or  are  being  utilized:  1  Wood 

>;  on  Nuisances,  8d  ed.,  sec.  457;  Davis  v.  Winslow^  51  Me.  264- 

ul  290;  81  Am.  Dec.  573;  Gaston  v.  Mace,  33  W.  Va.  14;  25 

r^'  Am.  St.  Rep.  848;  Brown  v.  ChadbournSy  31  Me.  9;  50  Am. 

^<  Dec.  641;  Moore  y.  Sanbornej  59  Am.  Dec.  220,  and  note; 

KT  Thunder  Bay  Co.  v.  Speeehly,  31  Mich.  336;  18  Am.  Rep.  184; 

>  6  Lawson's  Rights,  Remedies,  and  Practices,  sec.  2928. 

1  Gould,  in  his  work  on  Waters,  sections  108  and  109,  says: 

^  ^  It  is  not  necessary  that  the  stream,  in  order  to  be  a  high- 

.'i^  way,  should  be  capable  of  floating  logs  at  all  seasons  ^'^  of 

jt  the  year,  but  its  public  character  depends  on  its  fitness  to 

ii4  answer  the  wants  of  those  whose  business  requires  its  use. 

js  If  the  stream  is  not  always  navigable  it  must  be  capable  of 

floatage,  as  the  result  of  natural  causes,  at  periods  recurring 
from  year  to  year,  and  continuing  for  a  sufficient  length  of 
time  in  each  year  to  make  it  useful  as  a  highway."  Oould 
cites,  among  other  authorities,  the  leading  case  of  Morgan  v. 
King,  85  N.  Y.  454,  459,  91  Am.  Dec.  58,  to  sustain  the  fore- 
going  proposition,  and  in  view  of  the  fact  that  the  learned 

▲M.  n.  &BP.,  VOL.  XLYIL-fi8 
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ooonael  for  the  plaintiff  seemed  to  misconceiye  what  the  oout 
in  that  case  meant  by  the  words  ^*  in  its  natural  state,"  it  le 
perhaps  best  to  call  attention  to  the  fact  that  so  far  from  lim- 
iting the  use  of  streams  to  the  periods  when  they  are  not 
swollen  from  rainfall,  the  court  said:  ^Nor  is  it  essential  to 
the  easement  that  the  capacity  of  the  stream,  as  above  de- 
fined, should  be  continuous,  or,  in  other  words,  that  its  ordi- 
nary state  at  all  seasons  of  the  year  should  be  such  as  to 
make  it  navigable.  If  it  is  ordinarily  subject  to  periodical 
fluctuations  in  the  volume  and  height  of  its  water,  attribu- 
table to  natural  causes  and  occurring  as  regularly  as  the 
seasons,  and  if  its  periods  of  high  water  or  navigable  capacity 
ordinarily  continue  a  sufficient  length  of  time  to  make  it 
useful  as  a  highway,  it  is  subject  to  the  public  easement" 
It  is  plain,  therefore,  that  the  text-writers,  all  of  whom  give 
their  sanction  to  the  doctrine  of  floatability  as  it  has  been 
approved  by  this  court,  are  warranted  in  citing  Morgan  t. 
King,  85  N.  Y.  454«  91  Am.  Dec.  68,  as  they  do,  to  sustain 
their  positions. 

It  will  be  observed  that  in  almost  every  instance  where  wo 
find  the  words  *'  in  its  natural  state"  quoted  from  Morgan  t. 
King,  85  N.  Y.  454,  91  Am.  Dec.  58,  in  the  opinions  of  appel- 
late courts,  the  further  discussion  of  the  subject  develops  the 
fact  that  they  are  used  in  the  sense  given  to  them  by  the 
court  of  New  York.  ''  Natural  state"  in  that  connection  does 
not  seem  to  have  ^'®  been  understood  by  courts  or  text- 
writers  as  confining  the  test  of  use  for  commercial  purposes 
to  the  low-water  mark,  but  as  referring  to  the  height  attained 
as  the  result  of  the  regularly  recurring  rainfalls  of  every 
year,  which  is  a  natural  cause  operating  with  some  degree  of 
uniformity:  Lewis  v.  Coffee  County,  77  Ala.  198;  54  Am.  Bep. 
55;  The  MonieUo,  20  Wall.  441;  Oaston  v.  Mace,  25  Am.  St. 
Bep.  862,  and  note;  Moore  v.  Sanborne,  69  Am.  Dec.  220, 
note;  Brown  v.  Ohadbourne,  50  Am.  Dec.  649,  note. 

The  intention  of  the  courts  seems  to- have  been  to  limit  the 
right  of  navigation  for  logs  to  those  streams  made  useful  by 
the  ordinary  rainfall  as  distinguished  from  such  as  would 
only  transport  the  logs  after  resorting  to  artificial  means,  as 
by  blasting  out  and  deepening  the  channel  or  putting  in 
locks  or  dams  with  gates:  6  Lawson's  Rights,  Remedies,  and 
Practice,  sec.  2924.  We  see  no  reason  for  following  to  its 
logical  results  the  argument  of  the  learned  counsel  for  plain- 
tiff, and  taking  this  occasion  to  overrule  the  line  of  our  de* 
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eisione  which  recognise  and  define  easementB  for  the  purpose 
of  floatage.  We  think  that  any  rule  which  attempts  to  flz  a 
deflnite  period  of  time  during  which  a  watercourse  at  each 
recurring  rise  must  remain  at  a  sufficient  height  to  transport 
logs  and  to  adapt  that  rule  alike  to  long  and  to  short,  to 
swift  and  to  sluggish  streams,  is  in  conflict  with  the  general 
doctrine,  which  makes  capacity  for  profitable  use  the  test, 
and,  if  adhered  to,  would  close  for  commercial  use  many 
watercourses  that  have  all  of  the  elements  of  natural  high- 
ways, under  the  general  definition  approved  by  the  courts  of 
this  and  other  states  containing  valuable  forests.  To  ill  us-, 
trate  the  inconsistency  of  applying  the  rule  which  makes 
time  the  test:  suppose  that  logs  were  floated  in  Johns  river 
for  a  distance  of  only  twenty  miles  and  in  the  Catawba  for 
sixty  miles,  and  that  the  velocity  of  the  current  in  the  former 
stream  were  six  miles  an  hour,  in  the  latter  three  miles, 
would  it  require  precisely  the  same  length  ^**  of  time  neces«- 
sarily  to  supply  a  mill  with  all  of  the  logs  it  could  saw  bj- 
fhe  one  as  by  the  other?  Under  a  fundamental  principle  or 
our  system  every  man  is  presumed  to  know,  and  is  therefore-^ 
required  to  observe,  the  law  of  the  land,  and  no  rule  ought; 
therefore  to  be  laid  down  for  the  government  of  the  peoplci 
unless  its  terms  are,  or  are  capable  of  being,  made  so  certain 
that  they  can  be  understood.  Doubtless  the  instruction 
which  was  sustained  in  Owaltney  v.  Scottish  etc.  Land  Co.^ 
116  N.  C.  579,  was  intended  to  apply  to  extraordinary  fresh- 
ets,  upon  the  recurrence  of  which  prudent  business  men 
could  not  rely  for  the  success  of  a  milling  enterprise,  but 
which  often  do  occur  at  some  time  during  the  year,  and  are 
therefore  not  unexpected.  Construed  in  any  other  sense  it 
would  establish  a  rule  that  would  prove  so  inconsistent  with 
the  general  proposition  that  has  received  our  sanction  and 
with  the  leading  authorities  that  both  could  not  be  applied 
as  tests  in  any  conceivable  case. 

We  are  brought,  therefore,  to  the  consideration  of  the  quee- 
tion  whether  the  judge  below  properly  applied  the  correct 
definition  of  a  floatable  stream  to  the  facts  found  bv  him  in 
the  case  before  us?  The  action  is  brought  to  restrain  the  de-^ 
fendants  from  floating  logs  down  the  Catawba  and  Johns 
rivers,  because  when  the  water  rises  tb  a  sufficient  height  to 
carry  the  logs  over  the  shoals  they  necessarily  come  in  con- 
tact with  and  partially  or  totally  destroy  a  low  bridge  acrosa 
the  Catawba  and  another  across  Johns  river,  on  a  highway 
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in  Burke,  and  a  third  bridge  acrosB  the  Catawba  river,  be- 
tween Burke  and  Caldwell  counties,  one-half  of  which  is 
under  the  official  management  of  the  plaintiffs.  The  defend- 
ants have  been  using  both  of  these  rivers  above  the  two 
bridges  in  Burke  county  to  transport  logs  to  a  point  on  the 
Catawba  below  all  three  of  the  bridges,  where  the  mill  of  the 
defendant  is  located.  At  this  mill  ^^®  the  defendants  em- 
ploy about  seventy-five  laborers  and  saw  about  thirty-five 
thousand  feet  of  lumber  a  day,  and  have  invested  between 
two  hundred  and  fifty  thousand  dollars  and  three  hundred 
.and  fifty  thousand  dollars  in  establishing  the  plant.  The 
depth  of  the  Catawba  river  at  the  bridge  known  as  the  Rocky 
Vord  bridge  and  Lovelady  bridge,  when  the  water  is  at  ordi- 
nary height,  averages  two  feet,  but  in  some  parts  of  it  reaches 
four  feet,  and  is  about  three  hundred  feet  wide.  The  depth 
of  Johns  river  at  the  bridge  over  that  stream  is  about  four 
feet  and  it  is  about  one  hundred  feet  wide.  There  are  shoals 
on  the  Catawba  at  intervals  of  about  half  a  mile  and  on 
Johns  river  about  one  fourth  of  a  mile  apart,  where  the  water 
is  only  from  eight  to  twelve  inches  deep  at  ordinary  low 
water.  Between  the  shoals  when  the  water  in  either  river  is 
at  ordinary  low-water  mark,  logs  will  be  carried  by  the  car- 
rent  of  both  rivers,  but  not  over  the  shoals  without  taking  out 
stones  and  resorting  to  other  artificial  helps.  Both  of  these 
rivers  rise  eight  or  ten  times  a  year  to  a  height  of  from  two 
to  four  feet  above  ordinary  water,  and  remain  at  that  height 
from  twenty-four  to  forty -eight  hours,  during  which  period  all 
of  the  logs  placed  in  the  channel  of  either  will  be  carried 
over  the  shoals  without  obstruction:  8ee  Findings,  8,  9. 
These  rises  occur  in  the  fall,  winter,  and  spring  months,  not 
at  fixed  periods,  but  some  time  during  nine  months.  Besides 
these  rises  about  two  freshets  usually  occur  during  every 
year,  when  these  rivers  rise  eight  to  fifteen  feet  above  the  low- 
water  line. 

Eliminating  from  this  discussion  the  arbitrary  rule  pre- 
scribing a  fixed  period  for  the  continuance  of  the  rise,  it 
seems  Yery  clear  that  the  learned  judge,  to  whom  both  par- 
ties intrusted  the  trial  of  all  issues  of  fact  and  law,  was  not 
in  error  in  holding,  upon  the  facts  found  by  him  from  the 
testimony,  that  both  the  Catawba  and  the  Johns  rivers  were 
in  contemplation  of  law  floatable  streams.  If  eight  or  ten 
times  a  year  every  log  placed  in  either  stream  above  ^^' 
these  bridges  will  be  carried  without  hindrance  or  obstructioa 
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over  the  shoals  to  the  defendant's  mill  lower  down,  then  it 
inevitably  follows  that  by  cutting  and  placing  logs  upon  the 
bank  in  the  way  described  in  the  findings  of  the  judge  (see 
findings)  a  sufficient  number  can  be  transported  on  these 
highways  to  supply  the  mills.  The  reasonable  expectation 
that  it  would  be  within  its  power  every  year  to  transport  a 
sufficient  number  of  logs  to  keep  its  mills  in  operation  with- 
out resorting  to  artificial  assistance  at  the  shoals,  juf^tiBed  its 
managers  in  establishing  their  business.  If  the  judge  was 
correct  in  finding  that  these  rises  '' occurring  at  irregular  in- 
tervals" during  the  full,  winter,  and  spring  months  are  suffi* 
cient  to  carry  every  log  committed  to  either  river  over  the 
shoals,  then  the  principle  involved  here  is  not  affected  by 
the  fact  that  instead  of  being  so  provident  as  to  lay  in  its 
supplies  at  the  proper  seasons,  the  defendant  had  sometimes 
opened  a  channel  at  the  shoals  during  the  summer  months 
for  the  passage  of  logs,  though,  as  his  honor  finds,  the  mill 
had  been  almost  exclusively  supplied  by  floatage.  The  ques- 
tion is  whether  the  company  was  warranted  in  calculating 
when  its  business  was  established  that  these  two  highways 
could  be  utilized,  legitimately,  to  furnish  it  full  supplies  of 
raw  material  for  its  mill.  We  think  that  the  facts  justified 
the  heavy  expenditure  it  has  made  in  the  reasonable  expec- 
tation that  the  law  would  protect  it  in  the  proper  use  of  these 
natural  highways.  If  these  rivers  are  floatable,  they  are 
natural  Inghways  in  which  the  public  have,  as  in  other  water 
highways,  an  easement,  the  reasonable  use  of  which  is  para- 
mount to  the  rights  of  all  others:  Gould  on  Waters,  sees. 
87-91,  107-110;  Broadnax  ▼.  Baker,  94  N.  C.  675;  55  Am. 
Rep.  633;  Angell  on  Watercourses,  7th  ed.,  sec.  636;  16  Am. 
&  Eng.  Ency.  of  Law,  259,  260,  269,  270,  and  notes;  Gwaft- 
ney  v.  Scottish  etc.  Land  Co.,  Ill  N.  C.  547. 

^^'  Where  a  stream  is  navigable  for  any  purpose  it  is  gen- 
erally a  nuisance  to  obstruct  it:  Wood  on  Nuisances,  see. 
464;  State  v.  Dibble,  4  Jones,  107;  State  v.  Parrott,  71  N.  0. 
811;  17  Am.  Rep.  5;  6  Lawson's  Rights,  Remedies,  and  Prac- 
tice, sec.  2936;  State  v.  Harper,  71  N.  C.  814;  Lewis  v.  Keel- 
ing, 1  Jones,  299;  62  Am.  Dec.  168;  Hettriek  v.  Page,  82 
M.  C.  65;  Elliott  on  Roads  and  Streets,  491,  and  note.  This 
principle,  as  a  general  rule,  applies  to  interference  with  the 
right  of  floatage  just  as  to  attempts  to  prevent  the  passage  of 
vessels  in  streams  affording  sufficient  channel  for  them: 
Wood  OD  NuisanceSi  mo,  464.    But  the  right  of  floatage 


888    CoMMBS.  BuBUB  CouNTT  f  •  LuMBXB  Ca    [N.  Carolina^ 

must  bo  exercised  reasonably  and  witb  a  duo  regard  to  the 
rights  of  riparian  proprietors  and  the  owners  of  the  beds  of 
fresh-water  streams,  especially  each  as  belong  to  the  third 
class  of  navigable  waters  and  are  only  used  as  highways  for 
the  purpose  of  transporting  logs.    The  owners  of  the  aoil 
have  a  right  to  the  reasonable  use  of  the  water  as  a  power 
for  propelling  machinery  and  operating  the  various  kinda  of 
mills.    While  the  right  to  an  easement  for  floatage  is  superior 
to  that  of  the  proprietor  of  the  soil,  the  law  enforces  the  use 
of  the  dominant  easement  with  due  regard  to  the  servient 
interest    A  person  using  a  stream  as  a  highway  for  trans- 
porting logs,  as  well  as  one  in  charge  of  a  steamer  plying  on 
navigable  water,  is  answerable  for  wanton  injury  in  even  re- 
moving a  nuisance:  Owallney  v.  Scottish  etc.  Land  Co,^  111 
N.  C.  647;  Lewi$  v.  Keeling,  1  Jones,  299;  62  Am.  Dec.  168. 

The  governing  principle  is  that  the  right  to  the  use  of  a 
water  highway  for  the  transportation  of  timber  is  subject  to 
the  maxim  that  we  must  so  use  our  own  as  to  avoid  needless 
injury  to  another.  The  public  have  the  paramount  right  of 
way  in  the  public  roads,  yet  that  does  not  excuse  one  driv- 
ing a  carriage  or  wagon  over  it  for  needlessly  injuring  a  per- 
son or  even  an  animal  that  is  temporarily  obstructing  it: 
Daviea  v.  Mann,  10  Mees.  &  W.  545.  It  remains  for  us  to 
determine  in  each  case  that  may  hereafter  ^^*  arise  what  is 
culpable  carelessness  in  the  enjoyment  of  this  easement.  We 
adhere  to  the  announcement  made  by  the  court  in  the  opin- 
ion which  we  are  now  reviewing  {Commisrioners  v.  Catawba 
Lumber  Co.,  115  N.  C.  596,  597),  that  the  right  of  floatage 
must  '*  be  exercised  with  due  care  for  the  avoidance  of  injury 
to  the  interests  of  the  riparian  proprietors  and  the  owners  of 
the  soil  beneath  the  bed  of  the  stream.  And,  on  the  other 
hand,  it  would  seem  that  if  these  were  floatable  streams,  in 
which  the  public  has  an  easement  for  transportation,  it  would 
be  the  duty  of  the  county  commissioners,  certainly  in  the 
absence  of  express  authority  to  the  contrary,  to  so  construct 
bridges  on  the  highways  as  to  permit  the  use  of  rivers  for 
the  purpose  of  floatage."  If  the  streams  are  highways,  then 
bridges  constructed  over  them  so  as,  by  interposing  a  barrier 
to  floating  logs  eYerj  time  the  rivers  rise  sufficiently  high  to 
carry  them  over  the  shoals,  to  practically  prevent  their  use 
by  the  public  are  unlawful  obstructions:  6  Lawson'e  Bights, 
Bemedies,  and  Practice,  sec.  2936;  Kean  v.  Stetson^  6  Pick. 
492;  Charlestown  r.  Middlesex,  8  Met.  202.    The  case  last 
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cited  was  one  where  the  county  commisBioners  acted  under 
the  authority  of  an  act  passed  by  the  legislature  of  Massa- 
chusetts, empowering  them  especially  to  build  the  bridge, 
but  not  specifying  its  character,  and  Chief  Justice  Shaw,  in 
a  strong  opinion,  announced  the  principle  that  the  county 
authorities  were  not  warranted  in  so  constructing  the  bridge 
as  to  obstruct  the  use  of  the  stream  as  a  highway. 

The  question  of  reconciling  the  conflicting  claims  of  owners 
of  the  soil  of  the  bed  of  the  stream,  who  erect  dams  across 
floatable  rivers  for  the  purpose  of  operating  mills,  is  not  now 
before  us.  The  legislature  has  made  provision  in  certain 
cases  for  opening  dams  so  as  to  permit  the  passage  of  logs 
floated  over  them  to  market  (Code,  sec.  8712),  and  in  chapter 
56  of  the  code,  which  contains  this  provision,  county  commis- 
sioners are  clothed  with  authority  to  ^^^  have  streams  cleaned 
out  It  would  seem  that  these  sections  were  passed  entirely 
with  reference  to  floatable  streams,  because,  without  condem- 
nation,  the  comraissioners  would  have  no  right  to  enter  upon 
and  clean  out  the  beds  of  streams  which  were  not  natural 
highways. 

It  seems  that  the  low  bridges  constructed  by  the  plaintiff's 
and  their  predecessors  have  been  frequently  destroyed  during 
rises  in  the  rivers  by  trees  floating  down,  but  within  a  few 
years  past  the  injuries  to  them  have  generally  been  caused 
by  logs  that  are  being  transported  to  the  mills  of  the  defend- 
ant company.  We  cannot  destroy  a  great  natural  right 
which  affects  people  scattered  over  hundreds  of  square  miles 
whose  only  prospect  of  disposing  of  valuable  property  is 
dependent  upon  the  use  of  water  for  transporting  timber  to 
market,  in  order  to  save  a  county  the  difference  between  the 
cost  of  bridges  two  or  three  feet  above  the  low-water  mark 
and  more  durable  structures  above  the  high-water  mark. 
Perhaps  it  may  not  be  improper  to  add  that  where  a  stream 
is  not  floatable  it  can  be  used  for  the  transportation  of  logs 
only  by  a  license  from  the  owner  of  the  bed  of  the  stream  or 
the  riparian  proprietor.  Without  such  license  one  who  ie 
using  the  stream  for  such  a  purpose  is,  either  as  a  trespasser, 
responsible  for  at  least  nominal  damages,  or,  when  he  creates 
a  nuisance,  for  any  special  damage  shown  to  have  been 
actually  sustained.  It  appears  incidentally  from  the  testi* 
mony  that  many  tributaries  of  the  Catawba  other  than  Johns 
river,  and  of  which  the  floatability  is  not  in  question  here, 
liave  been  used  in  some  way  by  the  defendant  for  transport* 


840    Ck>MMB8.  BuBKS  County  v.  Lumber  Co,    [N.  Caroling 

Ing  logs  to  the  Catawba  and  thence  to  its  mill.    This  inti- 
matioQ  may  serve  as  a  guide  in  regulating  its  conduct  or  iiv 
adjusting  the  rights  of  those  interested.     In  reference  to  the 
argument  that  no  sufficient  ground   had   been  shown    for 
granting  a  rehearing,  we  need  only  say  that  the  court  was- 
uot  advertent,  in  its  former  opinion,  to  '^^  the  inconsistency 
of  the  two  tests  of  floatabiiity  given  in  the  same  opinion. 
The  question  was  not  discussed  in  the  opinion,  and  attention 
was  not  directly  called  to  it  on  the  argument. 

On  reviewing  the  rulings  of  the  learned  judge  who  tried 
the  case  below  we  find  no  error,  and  are  of  the  opinion  that 
the  judgment  should  have  been  affirmed.  To  the  end  that 
it  may  be  now  enforced  let  this  opinion  be  certified  to  the 
court  below. 

Petition  allowed.  _^_^ 

Mr.  Justice  FuacHSS  dissented,  on  the  groand  that  a  stream  affordiog^ 
■nffioient  water  to  float  logs  over  the  ahoala  in  its  bed  only  when  it  rises 
eaddenly  eight  or  ten  times  e^ery  year,  continaing  at  a  sufficient  height  to- 
oarry  logs  for  a  period  of  time  extending  over  one  or  two  days,  ia  not  a^ 
floatable  highway  in  which  the  public  have  an  easement  superior  to  the 
right  of  riparian  proprietors  and  owners  of  the  bed  of  the  stream. 

WATERCoaRSSs— Navioable — Rights  ov  Pcjblio  im. — Riparian  ownera- 
hold  their  laud  subject  to  the  right  of  the  public  to  use  the  navigable 
rivers  flowing  through  them  as  public  highways:  ^rooka  ▼.  Cedar  Brook  eto. 
ImpivvemefU  Co.,  82  Me.  17;  17  Am.  St.  Rep.  459.  A  public  easement  exists 
in  a  stream  which  is  inherently  and  in  its  nature  capable  of  being  used  for 
the  purposes  of  commerce:  Treat  r.  Lord,  42  Me.  552;  66  Am.  Dec.  298,  and 
note.  See,  further,  on  this  subject,  the  extended  notes  to  MUler  v.  Menda^ 
hall,  19  Am.  St.  Rep.  231,  and  Davia  v.  Winalow,  81  Am.  Dec.  682. 

WATBRCX>aB8SS  ^  Navigable— What  are. — ^To  be  navigable  a  stream 
must  have  sufficient  depth  and  width  to  float  asefal  commerce,  the  teat 
being  navigable  capacity:  Heywai-d  y.  Farmers*  Min.  Co.,  42  S.  C.  138;  46 
Am.  St.  Rep.  702,  and  note,  with  the  oases  collected.  See,  also^  the  ex- 
tended notes  to  Miller  v.  Afendenhall,  19  Am.  St.  Rep*  227»  and  Hickok  t- 
Nine,  13  Am.  Rep.  2(32. 

Watbrooursbs — Floatable  Streams. — A  rirer,  though  a  non-navigable- 
stream,  is  a  highway  for  all  the  people  of  the  state  if  in  its  natural  state  it 
is  capable  of  floating  to  market  logs  and  other  prOvluots  of   the  forest:. 
Brooks  V.  Cedar  Brook  etc  Improveme^U  Co.,  82  Me.  17;  17  Am.  St.  Rep.  450^ 
and  note.     A  stream  capable  of  being  commonly  and  generally  naefol  for 
floating  rafts  or  logs  for  any  useful  purpose  is  subject  to  the  public  use  as  i^ 
passageway:   Weise  v.  Smith,  3  Or.  445;  8  Am.  Rup.  621;  OetTish  v.  Btvwm, 
61  Me.  256;  81  Am.  Dec.  569.     A  stream  may  be  a  public  highway  for  the 
floatage  of  logs  when  it  is  capable  in  its  ordinary  and  natural  stage,  in  tho- 
seasons  of  hifch  water,  of  valuable  public  use:  Thunder  Bay  Booming  Co.  t. 
Speeehljf,  31  Mich.  33G;  18  Am.  Rep.  184;  but  a  stream  is  not  navigable  or 
■abject  to  public  right  of  way  which  is  not  capable  of  being  used  for  the- 
fMsage  of   boats  or  of  floating  rafto  or  logs,  except  when  swelled  b^ 
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freabeto:  Morgan  r.  King,  35  N.  Y.  453;  91  Am.  Deo.  58,  and  note;  Lewi^ 
▼.  Cofee  OoufUy,  77  Ala.  190;  54  Am.  Rep.  56,  and  note.  See,  also,  tho^ 
•ztended  notes  to  I>aw$  ▼.  Winahw,  81  Am.  Deo.  583;  Hichok  ▼.  Hum,  IB 
Am.  Rep.  263,  and  the  notes  to]  ifoore  t.  Sanborw^  59  Am.  Deo.  220,  and 
HvSbbard  t.  Bell,  5  Am.  Rep.  108. 

Watbrooubsbs.— KsoLiOBNOi  Uf  FX.OATINO  Loos  IV:  See  tho  note  t> 
Hopkina  v.  Butte  etc  Commercial  Oo.,  40  Am.  St.  Rep.  440. 

WATBBOouBsn^ERBOTiOH  ov  Bridobs.— The  erection  of  a  bridge  over 
a  non-ns7igabIe  stream  is  not  nnlawfal,  provided  a  convenient  and  enitabl^^ 
passageway  up  and  down  is  left  to  the  pnblio,  and  navigation  is  not  mate*^ 
rially  impeded  or  endangered:  Note  to  Laneeg  v.  Clifford^  92  Am.  Deo.  565. 


Mbronby  V.  Atlanta  Building  and  Loan  Assn^ 

[116  NoBTH  Carolina,  882.] 

UsuRT. — A  Loan  bt  a  Foreion  Corporation  to  a  oitixen  of  another  states 
•ecnred  by  mortgage  on  land  in  that  state  at  nsnriont  interest  there,  is 
governed  in  the  settlement  of  interest  upon  foreclosure  by  the  law  ot 
the  latter  state,  although  the  contract  of  loan  and  mortgage  stipulate* 
that  it  is  "solvable"  by  the  laws  of  the  state  of  the  domioile  of  the  oor- 
poration,  and  is  made  with  reference  to  its  laws. 

UsiTRT — Interbst  DM  FoRBCLOsuRB. — If  a  mortgage  is  given  on  land  in  on»- 
atate  to  secure  a  loan  payable  in  another,  the  law  of  the  former  state- 
prevails  in  the  settlement  of  interest  upon  foreclosure,  provided  tho- 
money  loaned  is  used  in  that  state. 

Forbion  Building  and  Loan  Associations,  whose  oharten  invest  then&. 
with  powers  greatly  in  excess  of  and  not  contemplated  by  a  local  stat- 
ute, are  not  building  and  loan  associations  within  the  purview  of  sucb 
statute,  and  are  not  entitled  to  claim  any  tpecial  rights  or  powers^ 
therein  granted  to  such  associations  at  are  organized  according  to  its' 
terms,  with  the  limited  powers  and  restricted  purposes  therein  set  out. 

Building  and  Loan  Associations  Proper  are  organizations  created  for 
the  purpose  of  accumulating  funds  by  monthly  subscriptions  or  savinga- 
of  members  to  assist  them  in  building  or  purchasing  for  themselves- 
dwellings  or  real  estate,  by  loaning  to  them  the  requisite  money  fron» 
the  funds  of  the  society  upon  good  security;  but  such  aasociationi  have- 
no  power  to  declare  or  pay  dividends  on  their  stock,  make  loans  at  a 
usurious  rate  of  interest,  or  carry  on  a  banking  business,  and  whenever 
they  do  these  things  they  cease  to  be  building  and  loan  associations, 
and  are  not  governed  by  or  entitled  to  privileges  under  laws  providinip- 
for  the  organization  and  management  of  such  societies. 

UsuRT. — Courts  Look  not  Mbrblt  at  thb  Words,  but  at  the  tnbstanoe^ 
of  a  transaction  to  determine  whether  it  is  usurious. 

Usurt.— No  Dbyiob  or  Covbr  can  be  resorted  to  by  building  and  loaia 
associations  by  which  they  can  legally  take  from  those  who  borrow 
their  money  more  than  the  legal  rate  of  interest,  without  incurring  th»- 
penalties  of  usury  laws. 

UsuBT. — Transactions  bbtwbbn  Building  and  Loan  Absociationb  an<i 
their  borrowing  stockholders  are  simply  loans,  and  usurious  if  thajp* 
require  the  payment  of  more  than  the  amount  loaned  and  legal  interest*. 
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OtmwnxursovAL  Law.— Ir  Two  CovsrauonovB  or  a  Statuti  abb  Pm- 
tKBLE,  that  shoald  be  adopted  which  ia  most  reaaonablo  and  in  aocord 
with  the  dedared  and  recogniaed  policy  of  the  state. 

UfUBT.— PsvALTiEa»  Pbsmiums,  OB  F1NI8  amoantiog  to  more  thBn  legal 
intereat,  and  impoaed  for  the  nonpayment  of  money,  are  naarioBa. 

/•  W.  Hinsdale^  for  the  appellant. 

/.  W.  dk  H.  L.  Cooper^  for  the  appellee. 

^*  Glare,  J.  The  following  full  and  convineing  opinion 
prepared  by  Mr.  Justice  Burwell  at  last  term  is  adopted  bj 
the  court: 

'*  The  question  between  these  parties  is,  What  sum  is  legally 
due  to  the  corporation  called  the  Atlanta  National  Building 
&  Loan  Association  from  the  plaintiff  on  account  of  a  loan  of 
three  hundred  dollars,  made  by  it  to  him  on  September  11, 
1890,  the  payment  of  which  was  secured  by  a  deed  in  trust 
made  by  the  plaintiff  and  his  wife  to  the  defendant  Gold- 
smith, by  which  they  conveyed  to  him,  as  trustee,  a  certain 
town  lot  in  Murphy,  Cherokee  county? 

"  What  the  defendant  corporation  contends  for  as  its  dues 
ander  its  contract  with  the  plaintiff  is  clearly  set  out  in  the 
letter  of  its  able  counsel,  which  has  been  made  by  it  a  part 
of  its  answer.  This  letter  is  dated  March  10,  1892,  is  ad- 
dressed to  the  plaintiff,  and,  after  telling  him  that  the  writer 
is  instructed  *to  foreclose  said  deed  of  trust,'  gives  him  ^an 
^^^  opportunity  to  settle'  without  a  sale  of  his  property,  as 
follows:  *  You  were  a  subscriber  to  five  shares  of  the  common 
stock,  Class  '*  B "  of  said  association,  upon  which  you  have 
paid  the  dues  of  60c  per  month  on  each  share  from  March, 
1890,  to  January,  1891,  inclusive,  ^even  months,  at  $3  per 
month,  $33:  See  By-law,  No.  8.  On  September  11, 1890,  you 
borrowed  $300  from  the  association  and  made  your  note  and 
deed  of  trust  to  secure  the  same  according  to  the  charter  and 
by-laws  of  the  company.  By  this  contract  you  agreed  to  pay 
the  association,  in  addition  to  the  dues  or  monthly  install- 
ments  upon  your  stock  which  you  contracted  to  pay  upon 
becoming  a  stockholder,  the  sum  of  $3  per  month  as  interest 
and  premium  on  said  advance  until  the  stock  should  reach 
its  par  value;  and  you  stipulated  that  if  you  failed  to  pay 
promptly,  when  due  and  payable,  the  said  monthly  interest 
or  premium,  fines,  and  monthly  payments  on  said  stock  for  a 
period  of  three  months  after  the  same  became  due,  or  any 
installment  thereof  became  due,  then  at  the  option  of  the  said 
association  the  whole  indebtedness  should  at  once  become  due 
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and  collectible.  You  owe  interest  and  preminm  for  the  same 
time  according  to  yonr  contract — $3  per  month  for  14  months, 
$42.  The  association  has  exercised  its  option,  and  now  re« 
qnests  dae  payment  of  the  whole  indebtedness.  You  owe 
under  your  contract  of  subscription  to  five  shares  of  stock, 
dues  from  February,  1891,  to  March,  1892,  60c  per  share  per 
month,  for  14  months  at  $3  per  month,  $42.  You  likewise 
owe  for  14  months  at  10c  a  share  per  month,  or  50o  per 
month  for  14  months,  $7:  See  By-law,  No.  8.  This  makes  a 
total  of  $91  to  be  added  to  the  principal  of  your  note,  $300, 
which  makes  a  total  of  $391.  By-law  22,  paragraph  22, 
provides:  ''After  a  member  has  made  not  less  than  11  suc*- 
cessiye  monthly  payments  of  dues,  exclusive  of  the  admission 
or  entrance  fee,  provided  he  has  paid  dues  for  every  month 
up  ^^  to  the  date  of  withdrawal  and  all  fines'  or  other 
charges  against  him,  he  may  withdraw  the  amount  of  dues 
paid  by  him,  less  that  part  of  the  same  apportioned  to  the 
expense  fund,"  as  prescribed  in  by-law  No.  25,  with  interest 
at  6  per  cent  per  annum  for  the  average  time  on  the  amount 
withdrawable.  Paragraph  4  of  the  same  by-law  provides: 
'*No  withdrawal  of  shares  which  are  in  arrears  will  be  al- 
lowed until  such  arrears  with  all  fines  and  other  charges 
have  been  paid;  payment  of  dues  must  be  continued  until 
the  month  of  actual  withdrawal;  the  admission  or  entrance 
fee  and  the  ten  cents  per  share  per  month  appropriated  to 
the  expense  fund  cannot  be  withdrawn.  Sixty  days'  notice 
in  writing  to  be  signed  by  the  shareholder  is  required  for  all 
withdrawals.  A  withdrawal  fee  of  $3  must  be  paid  on  each 
certificate.  Each  notice  to  withdraw  will  have  attention  in 
order  in  which  it  is  received.  Dues  are  the  monthly  install- 
ments paid  on  shares,  and  do  not  include  the  admission  or 
entrance  fee  of  one  dollar  per  share."  By-law  26  provides: 
*' There  shall  be  retained  and  reserved  from  the  monthly 
dnes  paid  on  the  shares  the  sum  of  ten  cents  per  month  per 
share  for  the  payment  of  expenses,  to  be  known  as  the  ex- 
pense fund.  The  excesses  over  and  above  expenses  to  go  to 
the  profit  account."  In  this  settlement  the  company  will 
concede  to  you  the  withdrawal  value  of  your  shares  as  if  you 
were  not  in  arrears.  Your  dues  on  stock  from  March,  1890, 
to  March  1892,  at  $8  per  month,  would  be  $75,  less  expense 
fund  ten  cents  a  share,  fifty  cents  a  month,  for  25  months, 
$12 — leaving  due  $62.50.  Add  interest  at  6  per  cent  for 
average  time,  12  months  and  a  half,  $3.40— making  $65.90, 
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less  withdrawal  fee  $8 — ^leaving  $62.90.  So  dedactiDg  from 
$891,  the  credit  of  $62.90  we  have  $328.10  as  the  amount 

which  the  aBSociatioa  is  now  claiming  to  be  due  by  jou.  If 
the  same  shall  be  paid  without  foreclosure  you  will  be  re-^ 
lieved  of  the  additional  expense  ®^^  of  10  per  cent  of  $32.10, 
attorney's  fee  and  expense  of  sale.  Unless  you  shall  at  once 
pay  to  me  the  amount  due  by  you  to  said  association,  I  sbaU 
under  my  instructions  proceed  to  foreclose  the  deed  of  trust 
according  to  law.  I  will  call  your  attention  to  the  fact  that 
this  contract  is  solvable  in  Georgia,  and  is  made  with  refers 
ence  to  its  laws.  The  courts  of  Georgia  have  decided  sucb 
a  contract  to  be  valid  and  binding.' 

''  The  defendant  is  organized  under  the  laws  of  the  state 
of  Georgia  and  an  examination  of  its  charter,  a  copy  of 
which  is  filed  with  the  brief  of  its  counsel,  discloses  the  fact 
that  the  scope  of  its  power  is  very  extensive.  '  The  object 
of  said  association,'  it  is  said,  ^  shall  be  pecuniary  profit  for 
its  stockholders,  to  encourage  the  saving  of  small  sums  of 
money,  to  aid  persons  of  limited  means  in  obtaining  homes; 
the  accumulation  of  a  fund  which  shall  be  paid  in  monthly 
installments  by  its  stockholders,  and  lending  the  same  on 
real  estate,  personal,  or  other  acceptable  security  to  members 
of  said  association  or  to  persons  not  members  thereof  or  to 
corporations,  and  to  take  and  hold  deeds,  mortgages,  execu* 
tions,  or  other  liens,  or  personal  security  therefor;  to  sell, 
assign,  transfer,  or  otherwise  dispose  of  all  such  securities 
or  any  part  thereof;  to  make,  issue,  and  sell  bonds  or  other 
obligations,  based  on  the  security  and  property  held  by  the 
association;  to  buy,  sell,  own,  and  deal  in  any  real  or  per- 
sonal property;  to  improve  any  such  real  estate  by  erecting 
buildings,  machinery,  or  other  appliances  for  increasing  the 
value  thereof,  to  lease  or  rent  the  same,  and  to  sell  the  same 
for  cash  or  on  installments;  also  to  act  as  agent  or  trustee  for 
the  investment  and  management  of  funds  for  persons,  corpo* 
rations,  administrators,  executors,  guardians,  and  trustees. 
To  carry  out  all  of  which  objects,  as  well  as  to  do  any  and 
all  other  acts  or  things  necessary  and  lawful  in  the  pro8ecu<» 
tion  and  management  of  said  business  ^'  and  businesses, 
petitioners  pray  to  be  invested  with  full  power  and  authority.' 

'*And  by  its  charter  it  is  given  full  power  and  authority  to 
carry  out  all  these  objects  of  its  organization. 

*'  Now,  if  we  leave  out  of  our  consideration,  for  the  present^ 
all  questions  about  the  alleged  special  powers  and  privileges 
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of  this  corporation,  and  all  queBtions  that  pertain  to  the 
intricacies  of  the  business  of  building  and  loan  associations, 
and  the  application  of  payments  made  by  the  borrower  from 
such  an  association  on  stock  in  liquidating  his  indebtedness, 
we  have  here  a  loan  of  money  made  by  a  foreign  corporation 
to  a  citizen  of  this  state  and  secured  by  mortgage  on  land  in 
this  state,  at  a  rate  that  is  plainly  usurious  under  the  law 
here,  twelve  per  cent  (six  per  cent  as  interest  and  fifty  cents 
per  month  as  premium),  and  an  insistence  by  the  foreign 
lender  that,  because  it  is  stipulated  in  the  contract  that  it  is 
^solvable'  in  the  foreign  state  and  is  made  with  reference  to 
its  laws,  and  those  laws  allow  the  taking  by  it  of  that  rate  of 
interest  for  the  loan  of  money,  the  courts  of  this  state  are 
bound  to  enforce  such  a  contract  by  a  decree  of  foreclosure. 

''The  proposition  challenges  careful  attention.  It  ie  im- 
portant that  foreign  capital  invested  within  our  borders  shall 
have,  to  the  very  utmost,  its  just  dues,  and  that  it  shall  find 
our  courts  ready  now,  as  they  have  always  been,  to  protect 
its  interest  and  enforce  all  its  lawful  rights.  But  it  is  im- 
portant also  that  the  settled  policy  of  the  state  should  be 
upheld  by  its  courts,  and  that  schemes  which  to  them  seem 
manifestly  adopted  merely  to  evade  its  usury  laws  should  not 
be  allowed  to  bring  about  a  virtual  abrogation  of  those  stat- 
utes. 

"  If  a  foreign  bank  or  other  lender  of  money  may  establish 
local  branches  or  oflBces  in  this  state,  and  through  its  agents 
solicit  and  take  application  for  loans  on  mortgages  of  land 
*^  here  to  be  sent  to  the  home  office  to  be  passed  upon  and 
allowed  there,  and  if,  because  of  such  arrangement,  and  the 
insertion  of  a  statement  put  in  the  note  or  mortgage  that  the 
contract  is  '  solvable'  in  the  foreign  jurisdiction  and  is  made 
*  with  reference  to  its  laws,'  the  courts  of  this  state  are  required 
to  enforce  such  contracts,  and  decree  a  foreclosure  of  the 
mortgage  and  a  sale  of  the  land,  that  the  foreign  usurer  may 
have  his  usury,  then  surely  will  it  have  come  to  pass  that  it 
is  no  longer  true  that  there  is  no  '  cover  or  device'  by  which 
the  wholesome  restraints  put  upon  the  money  lenders  by  our 
statutes  may  be  escaped. 

''Upon  this  subject  there  is  in  Martin  t.  Johnaonj  84  Ga. 
481,  a  most  emphatic  declaration  from  the  highest  court  of 
the  state  that  is  the  domicile  of  the  defendant  corporation. 
A  loan  of  money  had  been  made  by  a  citizen  of  Massachu* 
setts  through  an  agent  in  Georgia  to  a  citizen  of  the  latter 
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state,  Beoared  by  mortgage  on  land  there  but  payable  in  tbe 
former  state.    It  was  contended  that  the  rights  of  the  morU 
gagee  were  not  to  be  governed  by  the  laws  of  Georgia  in 
respect  to  usary,  because  the  note  was  payable  in  Massachu- 
setts.   The  court  said:  ^  If  this  court  should  hold  that  a  note 
made  in  this  state  but  payable  in  the  state  of  Hassachosetta 
for  money  advanced  by  the  agent  of  a  person  who  resides  in 
Massachusetts  could  be  collected   notwithstanding  it  con- 
tained sixteen  per  cent  usurious  and  unlawful  interest^  then 
the  law  of  this  state  as  to  usury  would  be  inoperatiTe  and 
useless;  the  money  lenders  of  those  states  that  have  no  usury 
laws,  but  which  allow  to  be  collected  any  rate  of  interest  con- 
tracted for,  could  flood  this  state  with  their  agents,  and  by  the 
loan  of  money  exact  the  highest  rate  of  interest,  even  a  hun- 
dred per  cent.' 

^'  It  seems,  therefore,  that  the  principle  for  which  the  de- 
fendant corporation  contends  is  denied  in  the  courts  of  its 
^^  own  domicile — that  a  foreign  money  lender,  loaning 
money  in  Georgia  on  mortgage  on  Georgia  land,  must  be  con- 
tent in  a  foreclosure  proceeding  to  have  the  amount  due 
determined  by  Georgia  law. 

*'  The  reasons  that  support  the  rule  there  are  valid  here. 
The  rules  of  comity  require  us  to  allow  foreign  corporations  a 
standing  in  our  courts  to  enforce  the  valid  contracts  they 
may  have  made  with  our  citizens,  and  all  such  liens  upon 
property  situated  within  this  state  as  they  have  lawfully 
acquired.  But  that  comity  does  not  require  that  we  should 
allow  foreign  corporations  to  enforce  contracts  here,  if  such 
enforcement  would  be  in  conflict  with  our  laws,  and,  being 
thus  in  conflict,  the  enforcement  thereof  would  work  against 
our  own  citizens,  and  give  to  the  foreigner  an  advantage 
which  the  resident  has  not:  Walters  v.  Whitlock^  9  Fla.  86;  76 
Am.  Dec.  607.  Much  less  does  it  require  that  we  should 
allow  a  Georgia  corporation  to  enforce  a  mortgage  loan  which 
is  illegal  and  void  by  our  laws  ( Ward  v.  Sugg,  113  N.  C.  489), 
while  in  that  state  the  rule  is  as  stated  in  Martin  v.  John$9% 
84  Ga.  481. 

''  It  is  well  settled,  so  well  settled  that  authorities  need  not 
be  cited,  that  a  purely  personal  contract  made  in  one  place 
to  be  executed  in  another  is  to  be  governed  by  the  laws  of 
the  place  of  performance.  This  general  rule  is  subject  to  the 
qualification  that  the  parties  act  in  good  faith,  and  that  the 
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form  of  the  transaotion  is  not  adopted  to  disgidae  its  real 
character:  Tyler  on  Usary,  88. 

^  Now,  it  seems  very  manifest  to  ns,  considering  all  the 
facts  and  circamstances,  that  this  Georgia  corporation  re- 
quired the  plaintiff,  a  citizen  and  resident  of  this  state,  to 
declarci  in  the  obligation  given  by  him  to  it  for  the  money 
loaned  him,  that  the  contract  was  solvable  in  that  state  and 
was  made  with  reference  to  its  laws,  not  because  it  was  con- 
templated ^**  by  either  of  the  parties  that  the  money  would 
be  paid  there,  or  that  the  parties  would  enforce  their  respect- 
ive rights  under  the  contract  in  the  courts  of  that  state,  but 
because  this  money  lender  desired  to  escape  the  restraints  of 
the  laws  of  this  state,  and,  by  this  formal  declaration  in- 
serted in  the  contract,  compel  the  courts  of  this  state,  in  a 
suit  for  the  foreclosure  of  the  mortgage,  to  adjust  the  rights 
of  the  parties  according  to  the  laws  of  Greorgia  and  the  deci- 
sions of  its  courts,  and  in  disregard  of  the  laws  of  this  state 
and  the  decisions  of  this  court. 

''The  by-law  in  relation  to  the  establishment  of  local 
branches  is  as  follows:  'In  accordance  with  the  authority 
conferred  in  its  charter,  this  association  will  establish  local 
branches  in  Georgia  and  other  states  at  such  points  as  the 
board  of  directors  may  approve.  The  local  branches  shall 
elect  their  own  oflBcers  and  directors,  and  may  make  such 
by-laws  as  they  desire  to  govern  their  own  bodies,  not  incon- 
sistent with  those  of  the  parent  office.  The  treasurers  of  the 
local  branches  shall  give  such  bonds  to  the  association  for 
the  faithful  performance  of  duties  and  the  prompt  remittance 
of  all  collections  by  them  as  the  board  of  directors  of  the 
parent  office  shall  determine  in  each  particular  case.  They 
shall  receive  two  per  cent  on  all  collections  from  the  local 
branches  made  and  paid  over  to  the  treasurer  of  the  parent 
office  by  them.' 

"  It  appears  from  the  record  that  there  was  a  'local  branch' 
at  Murphy,  through  which  this  loan  was  negotiated.  It  is 
evident  that  the  borrower  was  expected  to  make  his  payments 
to  the  treasurer  of  this  local  board,  who  was  under  bond  '  to 
the  association'  for  the  prompt  remittance  of  all  collections. 
The  by-laws  provided  for  compensation  for  this  treasurer — 
two  per  cent  of  his  collections.  The  local  treasurer  must  be 
considered  the  ooUecting  agent  of  the  association.  A  pay« 
ment  to  him  must  be  ®*^  considered  a  payment  to  the  asso- 
ciation.   Asseveration  that  he  is  the  agent  of  the  local  branch. 
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not  the  parent  company — that  he  was  expected  to  receive  and 
remit  money,  not  as  agent  of  the  lender  to  whom  he  had 
given  bond  for  the  faithful  performance  of  his  duties,  but  of 
the  borrower — cannot  avail.  It  is  evident  that  this  con  tracts 
which  the  borrower  was  required  to  say  was  solvable  in  Geor- 
gia, was,  in  fact,  to  be  solved  by  payments  to  this  local  treaa* 
urer,  and  that  the  form  of  the  transaction  was  adopted  to 
disguise  its  real  character. 

"Considering  the  transaction,  therefore,  without  any  re- 
gard to  the  intricate  questions  pertaining  to  what  are  called 
building  and  loan  associations,  but  merely  as  a  loan  of 
money  made  by  a  money-lending  corporation  of  another 
etate  through  its  local  branch  in  this  state,  in  the  manner 
detailed  in  the  case  on  appeal,  to  a  citizen  here,  we  conclude 
that,  in  this  contest  between  the  parties  as  to  their  respect- 
ive rights  and  liabilities  under  the  contract,  those  rights  and 
liabilities  must  be  determined  by  the  laws  of  this  state;  that 
it  is  in  truth  a  North  Carolina  contract,  to  be  governed  by 
our  laws,  and  not  a  Georgia  contract,  to  be  governed  by  the 
Jaws  of  that  state. 

''If  there  was  no  local  board  and  no  local  treasurer;  if 
the  application  of  this  resident  of  North  Carolina  for  a  loan 
of  money  to  be  secured  by  a  mortgage  on  land  in  this  state, 
to  be  executed  here,  had  been  forwarded  directly  to  the  home 
office  of  this  foreign  corporation,  and  had  been  there  granted 
upon  the  condition  that  the  note  or  bond  given  by  the  bor- 
rower should  be  made  payable  at  the  home  office,  and  should 
bear  interest  at  a  rate  allowed  by  the  laws  of  that  jurisdic- 
tion, but  illegal  here,  it  has  been  declared  by  high  authority 
that,  in  a  suit  to  foreclose  the  mortgage,  the  decree  of  fore- 
closure will  limit  the  recovery  of  the  lender  to  the  rate  of  in- 
terest allowed  by  the  laws  of  this  state.  ®*'  Wharton,  in  his 
treatise  on  the  Conflict  of  Laws,  section  507,  says  of  the  ques- 
tion :  '  Whether,  when  a  mortgage  is  given  as  security  for  a  loan, 
and  the  mortgage  is  in  one  state,  and  the  place  of  payment  of 
the  loan  in  another,  the  law  of  the  former  state  or  that  of  the 
latter  state  is  to  prevail  in  the  settlement  of  interest';  that  it 
has  been  frequently  litigated  in  the  United  States,  and  'with 
results  which,  on  their  face,  are  irreconcilable.'  And  the 
learned  author  says:  '  The  true  test  is.  Was  the  mortgage 
merely  a  collateral  security,  the  money  being  employed  in 
another  state  and  under  other  law,  or  was  the  money  em- 
ployed on  the  land  for  which  the  mortgage  was  given?    If 
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the  former  be  the  case,  then  the  law  of  the  plaoe  where  tho 
money  was  actually  used,  and  not  that  of  the  mortgage,  ap- 
plies. If  the  latter,  then  the  law  of  the  place  where  the  mori* 
gage  is  Bitaate  most  prevail/ 

*^  It  is  stated  in  the  elaborate  brief  of  the  learned  couneel 
for  appellant  that  the  authorities  cited  by  Wharton  do  not 
sustain  the  rule  thus  laid  down  by  him.  Among  these  cases 
is  Chapman  v.  Robertaonj  7  Paige,  627,  in  which  it  was  ad« 
Judicated,  as  stated  in  the  head-notes  of  that  case  in  81  Am. 
Dec.  264y  that  Uhe  construction  and  validity  of  personal 
contracts  depend  on  the  laws  of  the  place  where  they  were 
made,  unless  they  were  entered  into  with  the  view  of  being 
performed  elsewhere,'  and  also  that '  transfer  of  land  or  other 
heritable  property,  and  the  creation  of  liens  thereon,  is  gov* 
«rned  by  the  laws  of  the  place  where  such  property  is  situ- 
ate.' Of  this  case,  Folger,  J.,  said  in  DteHriBon  y.  EdwartU^ 
77  N.  Y.  578,  83  Am.  Rep.  671:  '  Chapman  v.  Robertson,  7 
Paige,  627,  31  Am.  Dec.  264,  is  a  case  often  cited  and  relied 
upon,  but  it  does  not  impinge  the  general  rule  that  the  valid* 
ity  of  a  purely  personal  contract  is  to  be  tried  by  the  law  of 
the  place  of  its  performance.  The  learned  chancellor  con* 
cedes  that  the  case  would  have  come  clearly  under  that  prin* 
oiple  ®**  if  the  contract  in  suit  had  been  only  the  personal 
contract  of  the  defendant;  but  he  holds  that,  as  it  was  a 
mortgage  actually  executed  here,  by  a  resident  here,  upon 
land  here,  for  money  borrowed  to  be  used  here,  though  to  be 
returned  elsewhere,  the  law  of  this  state  would  fix  the  legal- 
ity of  the  rate  of  interest  reserved,  and  he  further  reasons  that 
the  contract  was  partially  made  here  actually  in  reference  to 
our  laws,  with  an  appeal  to  our  courts  contemplated  by  the 
parties  if  necessary.' 

**A  distinction  seems  thus  to  be  clearly  recognized  between 
41  contract,  '  purely  personal,'  as  for  instance  a  promissory 
note  executed  in  this  state  but  made  payable  bona  fide  in 
Oeorgia,  and  a  contract  not  *  purely  personal,'  as  for  instance 
A  loan  of  money  by  a  citizen  of  (Georgia  to  a  resident  here  to 
•be  repaid  in  that  state  and  to  be  evidenced  by  note,  so  pay* 
able,  and  mortgage  on  land  in  this  jurisdiction.  In  Jackson 
w.  American  Mortgage  Co.,,  88  Ga.  756,  Bleckley,  C.  J.,  speak« 
ing  of  a  loan  of  money  made  by  the  defendant  to  the  plaintiff 
in  New  York,  but  secured  by  mortgage  on  land  in  Georgia^ 
where  he  resided,  says:  *  There  was  not  one  contract  for 
iinaking  the  notes  and  another  for  securing  them  by  a  oon* 
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veyanoe,  but  a  part  of  one  and  the  same  contract  was  ex- 
pressed in  the  notes,  and  a  part  in  the  deed  executed  at  the 
same  time.    There  was  no  intention  to  make  a  loan  without 
having  it  secured  both  hy  the  notes  and  the  deed.     It  was 
therefore  impossible  to  accomplish  the  object  without  calling 
in  the  laws  of  Georgia  as  a  part  of  the  transaction.     New 
York  had  no  law  which  could  make  any  contract  convejing 
land  situated  in  Georgia  operative  or  obligntory.     As    the 
laws  of  Georgia  would  thus  be  essential  with  respect  to  a 
part  of  the  transaction,  that  law  if  possible  ought  to  be  ap- 
plied to  the  whole.    There  was  no  intention  to  make  a  mere 
personal  contract,  but  the  scheme  was  to  make  one  partly 
personal  ®*^  and  partly  confined  by  its  very  nature  to  a  given 
situs,  to  wit,  the  state  of  Georgia.'     See,  also,  Martin  v.  Jokfk- 
Bon^  84  Ga.  481,  which  was  a  suit  to  foreclose  a  mortgage, 
the  debt  being  payable  in  Massachusetts.     It  is  there  said: 
*  There  is  a  portion  of  the  contract  which  under  no  circum- 
stances could  be  enforced  in  the  state  of  Massachusetts — 
that  as  to  the  land  upon  which  it  is  sought  to  set  up  a  lien* 
Nor  do  we  readily  see  how  any  portion  of  this  contract  coald 
be  enforced  in  the  state  of  Massachusetts  against  a  person 
resident  in  the  state  of  Georgia.' 

'*  The  difference  in  the  contracts  makes  a  difference  in  the 
rule  applicable  to  their  enforcement.  Hence,  in  Pine  v.  Smith 
11  Gray,  38,  it  was  decided  that  a  note  made  in  Massachu. 
setts  and  secured  by  mortgage  on  land  in  that  state,  although 
payable  in  New  York,  was  to  be  construed  by  the  Massachu- 
setts law;  and  in  Thompson  v.  Edwards^  85  Ind.  414,  it  was 
held  that  if  A  of  Indiana  borrowed  in  Indiana,  on  notes  se- 
cured  by  a  mortgage  on  land  there,  money  of  a  citizen  of  New 
York,  some  of  the  note  being  payable  in  New  York  and  some 
specifying  no  place  of  payment,  the  contract  was  an  Indiana 
contract,  and  the  question  of  its  being  usurious  was  to  be 
tested  by  the  law  of  that  state.  In  Pancoa$t  v.  Travelen*  Ins, 
Co,^  79  Ind.  172,  the  notes  and  mortgage  were  payable  in 
Connecticut,  and  the  court  said:  'It  is  true  that  the  notes 
and  mortgage  are  made  payable  in  Hartford  in  the  state  of 
Connecticut.  But  it  is  true  that  they  were  executed  in  this 
state,  the  mortgagor  lives  in  this  state,  the  lands  lie  in  this 
state,  and  from  the  terms  of  the  mortgage  it  is  clear  that  the 
intention  of  the  parties  was  that  the  contract  was  to  be  en- 
forced in  this  state.  The  mortgage  could  be  enforced  no- 
where else.    In  such  a  case  the  law  of  this  state  governS|  the 
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rate  of  interest  being  fixed  in  accordance  with  the  laws  of 
this  state.' 

•ts  «<Xhe  doctrine  which  Dr.  Wharton  announces  seems  Ut 
us  just  and  reasonable.  It  has  been  repeatedly  held  that 
such  transactions  would  constitute  Moing  business' in  thir 
state,  so  as  to  subject  the  foreign  money  lender  thus  conduct-^ 
ing  himself  to  a  license  tax:  Murfree  on  Foreign  Corpora* 
tions,  sees.  65,  69,  and  cases  cited.  The  contention  of  th«- 
defendant  corporation  seems  to  us  to  amount  to  this:  That  it 
must  be  allowed  to  do  business  in  North  Carolina  in  total 
disregard  of  North  Carolina's  statutes  and  the  decisions  of 
her  courts;  that  it  sl)all  be  allowed  to  take  mortgages  on 
North  Carolina  land  from  a  resident  owner  for  money  loaned 
to  the  resident,  to  be  used  here,  and  foreclose  them  in  North 
Carolina  courts,  where  alone  jurisdiction  for  foreclosure  could 
reside  and  where  alone  it  must  have  contemplated  enforcing  it* 
rights  if  a  resort  to  courts  should  be  necessary,  not  by  North 
Carolina  statutes  and  the  decisions  of  her  courts,  but  bj 
Georgia  statutes  and  the  decisions  of  its  courts;  in  fine,  that 
it  shall  be  allowed  to  override,  in  the  courts  of  this  state,  the 
laws  of  this  state  and  its  well-settled  policy  as  to  the  borrow* 
ing  and  lending  of  money. 

'^We  cannot  accede  to  this  proposition,  but,  instead,  we 
choose  to  adopt  the  doctrine  announced  by  Wharton,  quoted 
above,  which  seems  to  us  more  reasonable,  and  which  he  as- 
sures us  is  sustained  by  the  authorities. 

*'  We  have,  indeed,  as  it  appears  to  us,  an  affirmance  of 
that  doctrine,  in  Commissioners  v.  Atlantic  etc.  R.  R,  Co.^  77 
N.  C.  289,  where  the  learned  Justice  Rodman,  speaking  of 
certain  bonds  which  the  defendant  company  had  delivered  in 
New  York,  and  which  were  payable  there,  and  which,  it  was 
contended,  were  *  governed' by  the  laws  of  New  York  in  re* 
spect  to  the  rate  of  interest,'  says:  '  These  bonds  were  clearly 
a  North  Carolina  contract;  the  precedent  debt,  which  was 
the  consideration,  was  incurred  and  payable  in  North  Caro» 
lina;  ***  both  parties  resided  in  North  Carolina.  The  bonds 
were  secured  by  a  mortgage  on  real  property  in  North  Caro- 
lina,  which  could  only  be  enforced  through  the  courts  of  this 
state.  In  our  opinion  the  bonds  could  legally  bear  no  greater 
rate  of  interest  than  that  allowed  in  North  Carolina.' 

"Now,  if  the  reason  given  by  this  able  judge  for  declaring 
that  these  bonds  were  clearly  a  North  Carolina  contract  be 
analyzedi  it  will  be  found  that  the  £act  that '  both  partiee 
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resided  in  North  Carolina*  could  not  haye  been  an  importint 
factor,  for  in  RoberU  v.  McNeely,  7  Jones,  606,  78  Am.  Dm. 
261,  it  was  proved  that  both  parties  lived  in  Salisbury  in  thii 
•tate,  and  yet  the  contract  between  them,  a  promissory  nolOi 
executed  at  their  residence,  but  payable  in  New  York,  wai 
•declared  to  be  governed  by  the  law  of  that  state  as  to  the 
rate  of  interest  it  would  bear — to  be  a  New  York  contract  in 
this  respect.  The  really  controlling  reason  for  the  conclusion 
announced  so  unhesitatingly  about  that  contract  seems  to 
have  been  that  the  parties  manifestly  contemplated  tin 
courts  of  North  Carolina  as  the  tribunal  for  the  enforcement 
of  the  contract,  the  security,  the  mortgage,  being  enforceabl«^ 
as  is  there  said,  only  through  the  courts  of  this  state,  and, 
this  being  so,  the  laws  of  the  former  must  govern  the  rate  of 
interest. 

*'  We  do  not  deem  it  necessary  to  discuss  each  one  of  the 
many  authorities  cited  by  defendants  to  show  that  our  courts 
must  be  governed  by  the  decisions  of  the  courts  of  Georgia  in 
ascertaining  what  is  due,  on  an  accounting,  from  this  mort- 
gagor to  this  mortgagee.  In  not  one  of  them,  so  far  as  we  can 
eee,  did  the  court  enforce  a  contract  which  was  illegal  and 
Toid  by  the  law  of  the  forum,  illegal  and  void  by  the  law  of 
the  place  where  the  contract  was  made,  and  illegal  and  void 
by  the  law  rei  sitx^  and  valid,  if  at  all  so,  only  by  the  lex  loci 
solutionis* 

^' Falls  V.  United  States  etc.  Co.,  97  Ala.  417,  88  Am.  St 
Rep.  194,  ®*^  was  an  action  to  foreclose  a  mortgage.  The 
facts  were  very  similar  to  those  in  our  case.  The  court  de- 
cided that  *  the  contract  which  gave  rise  to  the  present  suit 
is  an  Alabama  contract,  and  can  only  be  enforced  to  the  ex- 
tent  our  statutes  permit,'  and  added:  *Any  statute  of  this 
(State  which  may  be  supposed  to  confer  on  building  and  loan 
associations  the  right  to  charge  more  than  eight  per  cent  in- 
terest, even  if  we  concede  such  statutory  authority,  must  be 
<3onfined  in  its  operation  to  such  corporations  as  are  char- 
tered in  Alabama.  It  cannot  be  supposed  that  onr  legislft* 
tion  had  a  greater  purpose  or  intent  than  that'  In  that 
<;ase,  as  in  this,  the  borrower  was  required  to  have  paid  three 
months'  installment  on  stock  before  he  could  obtain  a  loan, 
and  yet  that  court  declares  that  the  transaction  was  *practi« 
K^ally  a  loan  of  money,'  and  quotes  from  Uhlfeldsr  y.  CarUiff 
IB4  Ala.  627,  the  following  language: '  In  determining  whether 
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A  contract  is  infected  with  nsorji  iti  substance  and  effect,  noi 
iti  fornii  are  material.' 

^Holding,  therefore,  as  we  must,  that  the  contract  of  a 
loan  between  this  mortgagor  and  mortgagee  is  governed  by 
the  laws  of  this  state,  we  come  to  the  question,  What  is  due 
the  mortgagee  according  to  those  laws? 

**  We  are  met  at  the  threshold  of  this  investigation  bj  the 
contention  of  the  defendant  corporation  that  being  a  ^  build* 
ing  and  loan  association'  it  is  entitled  to  exercise  the  same 
I)owers  and  privileges  as  if  it  had  been  organized  in  thiff 
state  according  to  the  provisions  of  the  code,  volume  2,  chap* 
ter  7;  that  the  same  effect  is  to  be  given  to  its  contract  with 
the  plaintiff,  as  if  it  were  a  North  Carolina  corporation,, 
formed  in  strict  compliance  with  the  provisions  of  that  chap- 
ter of  the  code,  and  therefore  entitled  to  exercise  special 
powers  and  privileges. 

"  *A  building  and  loan  association  is  an  organization  ^^ 
created  for  the  purpose  of  accumulating  a  fund  by  the 
monthly  subscriptions  or  savings  of  its  members  to  assist 
them  in  building  or  purchasing  for  themselves  dwellings 
or  real  estate  by  loaning  to  them  the  requisite  money  fromi 
the  funds  of  the  society  upon  good  security':  2  Am.  &  "Eng- 
Ency.  of  Law,  604.  Mr.  Endlich  (Endlich  on  Building  Asso* 
ciations,  sec.  283),  speaking  of  the  proper  and  legitimate 
purposes  of  the  creation  of  such  corporation,  says;  *To  alC 
practical  intents,  it  may  be  said  to  be  to  enable  a  number  of 
associates  to  combine  and  invest  their  savings  to  mutual 
advantage,  so  that  from  time  to  time  any  individual  among; 
them  may  receive  out  of  the  accumulation  of  the  pittances 
which  each  contributes  periodically  a  sum,  by  way  of  loan^ 
wherewith  to  buy  or  build  a  house,  mortgaging  it  to  the  as* 
sociation  as  security  for  the  money  borrowed,  and  ultimately 
making  it  absolutely  his  own  by  paying  off  the  encumbrance 
out  of  his  subscription.  It  is  only  so  far  as  they  serve  these 
purposes  and  are  confined  to  the  objects  necessarily  involved 
therein  that  the  acts  of  building  associations  fall  properlj 
within  the  powers  granted.  As  soon  as  they  transgress 
these  limits,  they  are  ultra  vires.' 

**  Nearly  every  state  in  the  Union  has  a  general  statute 
relating  to  the  incorporation  of  building  and  loan  associa* 
tions  or  associations  of  that  class  called  by  some  name 
of  similar  import.  Each  of  these  statutes  differs  from  the 
other.    All  agree  in  this,  that  the  contemplated  organizations 
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all  strictlj  co-operatiye  in  their  nature.  Professor  H.  K 
Adams,  of  Johns- Hopkins  Uniyersity,  an  eminent  writer  on 
-.economics,  in  his  essay  on  corporations,  in  volume  18  of  A{h 
pleton's  Encyclopedia  (Annual,  1888)  speaks  of  these  asso- 
ciations as  a  'peculiarly  American  form  of  co-operation.* 
Ur.  A.  B.  Burke,  to  whom  Mr.  Endlich  acknowledges  blB 
indebtedness  in  a  note  to  section  7  of  his  work,  cited  hereto- 
fore, has  lately  used  the  following  language  in  a  journal  ^^ 

•  published  in  the  city  of  Philadelphia:  '  As  the  term  ^^  building 

•  society"  is  very  indefinite,  and  as  applied  to  Philadelphia 
MKXsieties  an  actual  misnomer,  it  is  necessary  to  specify  ex- 
actly what  is  meant  by  such  society.  The  name  was  first 
applied  to  organizations  which  built  houses  to  be  sold.  It 
was  also  applied  to  speculative  loan  associations  whose  stock* 
kolders  had  no  relations  with  the  borrower  except  that  of 
lenders  of  money;  and  more  recently  it  has  been  applied  to 
*  national"  loan  associations,  having  agencies  all  over  the 
Union,  and  salaried  officers  and  agents.  The  term  ''  building 
society"  as  here  used  is  not  intended  to  apply  to  any  organ- 
ization of  the  character  above  mentioned.  It  is  essential 
that  the  true  plan  should  be  clearly  understood,  and  that  its 
co-operative  principles  should  be  faithfully  followed,  or  those 
who  are  tempted  to  imitate  the  Philadelphia  workingman  in 
ftnying  a  house  may  •  •  •  •  lose,  not  only  their  money,  but 
their  faith  in  co-operative  enterprises.' 

"  If  we  consider  the  scope  of  the  powers  of  this  corpora- 
tion, we  find  that  they  far  exceed  those  conferred  upon 
^homestead  and  building  associations'  by  the  code  of  this 
state.  The  powers  conferred  upon  it  have  been  heretofore 
lolly  set  out,  and  need  not  be  repeated.  Suffice  it  to  say  that 
it  has  powers  under  its  charter  to  do  things  far  exceeding  in 
liek  the  assisting  of  its  members  'in  building  or  purcliasing 
for  themselves  dwellings  or  real  estate.' 

^If  we  consider  the  manner  in  which  its  funds  are  to  be 
laised,  we  find  that  it  is  not  by  ^  accumulating  a  fund  from 
the  monthly  subscriptions  or  savings  of  its  members,'  but 
nainly  by  inducing  capitalists  to  invest  their  surplus  in  one 
or  the  other  of  the  kinds  of  stock  provided  for  in  the  follow- 
mg  by-law:  *2.  Full  pay  interest  bearing  stock  in  class  B, 
which  shall  be  sold  at  fifty  dollars  per  share,  and  which  shall 
War  interest  at  six  per  cent  per  annum,  payable  semi-anna-' 
ally,  •^^  on  fifty  dollars  per  share.  This  stock  shall  be  re- 
ieemable  upon  maturity  of  the  installment  stock  in  said 
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class,  at  one  hundred  dollars  per  sharei  less  the  aggregate 
sum  of  dividend  paid  thereon.' 

'*  ^  3.  Permanent  investment  stock,  which  shall  be  sold  at  one 
hundred  dollars  per  share,  and  which  shall  participate  in  the 
profits  of  the  association  from  the  date  of  issuing  the  certifi** 
cate  of  stock,  to  be  paid  semi-annually,  to  wit,  on  the  first  day. 
of  February  and  August  of  each  year.  The  par  value  of  all 
stock  at  maturity  shall  be  one  hundred  dollars  per  share.  A 
member  may  hold  any  number  of  shares.' 

''A  corporation  having  the  authority  to  incur  such  risks 
and  responsibilities,  and  deriving  its  funds  from  such  a  source 
in  whole  or  in  part,  is  not  a  building  and  loan  association 
except  in  name.  It  is  merely  a  money  lending,  dividend 
paying  corporation,  to  which,  for  some  purposes,  some  features 
of  a  '  building  and  loan  association'  have  been  attached. 
Its  purposes  and  powers  put  it  outside  of  the  pale  of  the 
beneficent  statute  which  was  intended  to  encourage  co-opera* 
tion  among  the  saving  poor,  and  not  to  aid  the  rich  in  finding 
good  investments  for  their  capital. 

''  The  purpose  had  in  view  by  the  legislation  of  the  dififer* 
ent  states  allowing  the  incorporation  of  these  building  and 
loan  associations,  as  they  are  called,  is  thus  stated  by  Mr. 
Endlich  in  section  119  of  his  work  on  the  laws  of  such  cor- 
porations: 'Asa  mere  saving  institution,  the  building associa* 
tion  would  never  have  recommended  itself  to  the  favor  of 
legislatures  to  so  unprecedented  a  degree.  As  a  mere  bank 
for  the  depositing  of  money  lying  idle,  for  the  purpose  of 
fructifying  it  for  the  rich,  by  fleecing  the  needy,  it  would 
never  have  acquired  the  unusual  rights  it  exercises.  But  the 
idea,  the  possibility,  of  making  membership  in  it  the  means 
of  raising  a  property  holding,  homestead  owning  class  of  citi* 
zens,  precisely  as  to  those  whose  improvident  habits  and 
petty  earnings  had  hitherto  debarred  them  from  ••^  the 
blessing,  or  feeling  the  stimulus  of  the  prospect,  of  owning 
their  own  homes — the  desirableness  of  augmenting  the  pro* 
portion  of  landowners  among  the  working  classes,  particu* 
larly  in  a  republic,  seemed  so  weighty  a  consideration  in  the 
minds  of  legislators,  that  they  were  willing,  in  exchange,  to 
make  a  sweeping  exception  to  many  of  the  best-settled  rules 
of  general  policy  applicable  to  dealings  between  man  and 
man.' 

**  If,  as  the  defendant  contends,  onr  statute  confers  upon 
building  and  loan  associations  those  special  powers  and  priy« 
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ilegeSi  oonstituting,  as  the  learned  author  saye,  'a  sweepiDg 
exception  to  many  of  the  best-settled  rules  of  general  policj 
applicable  to  the  dealings  between  man  and  man/  it  is  cer- 
tain that  no  corporation  except  such  a  one  as  is  contemplated 
by  the  statute  can  lay  any  claim  whateyer  to  those  apecial 
powers  and  privileges. 

**A  true  building  and  loan  association,  such  as  our  statate 
provides  for,  has  no  authority  to  declare  or  pay  dividends  on 
its  stock:  Endlich  on  Building  Associations,  sec  324.     ^As 
to  participation  in  profits,  the  scheme  has  reference  to  the 
final  adjustment  of  accounts,  not  to  any  intermediate  realiza-^ 
tion.'    The  defendant  corporation  has  two  classes  of  stock-^ 
holders  to  whom,  as  shown  by  the  by-law  heretofore  quoted, 
dividends  are  to  be  paid  each  year,  and  having  power  so  to 
conduct  its  business,  is  not  the  kind  of  an  association  which 
our  legislature  designed  to  promote.    A  corporation  of  that 
class  cannot  risk  its  members'  money  and  houses  by  engag- 
ing in  many  of  those  enterprises  enumerated  in  the  defend- 
ant's charter  heretofore  set  out.    The  defendant  has  '  fall 
power  and  authority'  to  do  all  those  things.    Therefore,  it  ia 
not  of  that  class,  and  can  lay  no  claim  to  those  special  powers 
and  privileges  with  any  justice  whatever. 

**  In  section  39  of  Mr.  Endlich's  treatise  it  is  said  that  **^ 
these  associations  are  founded  upon  principles  of  strict  mutu- 
ality and  equality  of  benefits  and  obligations.  A  corporation 
not  founded  on  those  principles  cannot  be  truly  a  building 
and  loan  association  within  the  purview  of  our  statute.  The 
benefits  are  not  strictly  mutual  and  equal  where  one  stock- 
holder, according  to  the  plan  of  the  organization,  is  entitled 
to  semi-annual  interest  on  what  he  has  paid  in,  and  another 
to  semi-annual  dividends,  while  others  must  await  the  ter* 
mination  of  the  life  of  the  association,  or  some  other  time 
indefinitely  future,  before  reaping  any  profits.  There  is  no 
strict  equality  of  obligation  where  one  stockholder  pays  fifty 
dollars  for  a  share  of  stock  and  another  obligates  himself  ta 
pay  one  hundred  dollars  per  share. 

*'  *  In  Maryland  a  corporation  which  made  its  loans  to  mem- 
bers in  the  approved  form  of  building  association  loans,  but 
whose  aims  and  nature  did  not  bring  its  property  within  the 
statute  as  a  building  association,  was  not  allowed  to  enforce 
reservations  lawfully  permitted  to  such  institutions':  Endlich 
on  Building  Associations,  sec.  355;  Williar  v.  Baltimon 
£iUeh$r$'  Loan  etc.  Assn.^  46  Md.  648.    The  same  doctrine  ia 
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aBtablished  in  Pennsjlyania:  Jarrett  y.  Cope^  68  Pa.  St  67p 
Kxipferi  y.  Outtenberg  etc.  Assn.,  30  Pa.  St.  465;  Rhoadi  y«- 
^oenMfstoivn  $ie.  As9n.f  82  Pa.  St  180. 

"  The  wisdom  of  this  doctrine  will  be  apparent,  we  think,  ta 
all  who  will  consider  the  possible  conseqaences  of  a  contrarjr 
rule. 

**  For  illustration:  Let  us  assume,  for  the  sake  of  argument^ 
that  a  building  and  loan  association  organised  under  our 
statute  has  a  right  to  loan  money  to  its  members  at  the  rata 
of  one-half  per  cent  per  month  and  a  like  *  premium,'  or  on» 
per  cent  per  month;  that  it  requires  its  members  to  pay  sixty 
cents  per  month  as  dues  on  each  share  of  one  hundred  doU 
lare^  of  which  ten  cents  is  to  go  to  the  expense  fund  of  th» 
aasociation,  and  enforces  prompt  payment  by  a  fine  of  ^^^ 
ten  cents  per  month  per  share.  Let  us  now  suppose  that  one 
of  those  worthy  citizens  for  whose  special  benefit  it  is  said 
this  *  beneficent  statute'  was  adopted  is  induced  to  subscribe 
for  ten  shares  in  one  of  these  beneficent  institutions.  His 
first  duty  is  to  pay  ten  dollars  for  the  privilege  of  being  en- 
rolled. Let  us  assume  that  the  agent  who  induced  him  to 
subscribe  takes  this  for  his  trouble,  and  give  that  particular 
sum  no  further  consideration. 

**  Let  us  now  suppose  that  this  member,  wishing  to  become 
a  home  owner,  selects  one  to  cost  fifteen  hundred  dollars,  and^ 
using  five  hundred  dollars,  which  he  had  and  one  thousand 
dollars  borrowed  from  the  association  on  a  mortgage  of  the 
property,  he  takes  the  title  and  bravely  sets  out  to  battle  with 
the  debt  he  has  incurred,  to  provide  a  home  for  his  family.  Id 
good  cheer  at  the  prospect  held  out  to  him  by  the  company's 
agent  that  at  the  end  of  seven  years  '  at  the  farthest'  his  tea 
shares  of  stock  will  be  worth  one  thousand  dollars,  and  that 
then,  by  a  very  simple  process  of  adjusting  the  accounts,  he 
will  at  the  same  moment  cease  to  be  a  debtor  to  the  associa- 
tion and  also  a  stockholder  in  it  and  the  mortgage  on  his 
house  will  thereupon  be  canceled.  Let  us  assume  that  the 
mortgage  provides  that  he  will  pay  '  said  monthly  interest  or 
premium,  fines,  and  monthly  payments  on  said  stock '  until 
the  said  shares  shall  become  fully  paid  in  and  of  the  value  of 
one  hundred  dollars  each,  as  the  mortgage  set  out  in  this 
record  does. 

**  Now  let  us  suppose  that  this  workingman,  at  the  end  of 
seven  years,  having  promptly,  out  of  his  hard  earnings,  paid 
eaoh  month  ten  dollars  interest  and  six  dollars  stock  dues  to 
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tbe  association,  asks  that  his  stock  be  exchanged  for  his  debt 
and  his  home  be  disencumbered  of  its  lien,  and  is  told  that, 
while  the  soliciting  agent  was  no  doubt  entirely  sincere  in  his 
belief  that  the  payments  thus  far  made  by  him  would  satisfy 
bis  indebtedness,  those  rosy-hued  *^^  hopes  constituted  no 
part  of  the  contract;  that  it  stipulated  that  he  should  keep 
up  his  dreary  round  of  monthly  payments  until  he  had  fully 
paid  up  his  stock  and  it  was  worth  one  hundred  dollars  per 
share — that,  contrary  to  everybody's  expectations,  the  ex- 
penses had  been  larger  than  was  anticipated,  and  net  profits 
had  been  smaller  than  hoped  for,  and  that  his  stock  was  not 
worth  one  hundred  dollars  per  share,  as  the  books  of  the  com- 
pany plainly  showed;  that,  while  his  engagement  was  that,  if 
the  exigencies  of  the  association  required  it,  he  would  pay  one 
thousand  dollars  in  stock  dues  alone,  he  had  in  fact  only  paid 
five  hundred  and  four  dollars  (eighty-four  dollars  tioies  six 
dollars)  on  that  score,  and  out  of  that  he  had  agreed  that 
eighty-four  dollars  (eight  hundred  and  forty  times  ten  cents) 
should  be  used  in  expenses,  leaving,  it  might  be,  only  four 
hundred  and  twenty  dollars  really  credited  on  his  stock  ac- 
count.   Let  us  suppose  that,  still  hoping  for  good  results,  he 
resumes  his   payments  and  toils  on;  that  from  month  to 
month,  from  year  to  year,  the  happy  day  when  the  stock  is 
worth  par  is  put  off  by  accumulating  expenses  and  constantly 
recurring  losses,  until,  at  the  end  of  one  hundred  and  sixty- 
six  and  two-thirds  months,  he  insists  that  his  stock  dues,  at 
least,  in  any  event,  are  all  paid,  because  one  hundred  and 
sixty-six  and  two-thirds  payments  of  sixty  cents  each  amount 
to  one  hundred  dollars,  and  is  told  that  ten  cents  of  each  sixty 
cents  paid  in  by  him  had,  according  to  his  agreement,  been 
applied  to  tbe  expenses,  and  that  the  association  was  in  debt, 
and  that  all  the  subscriptions  for  stock,  which  he  was  in- 
formed constituted  a  trust  fund,  must  be  paid  in,  and  hence, 
as  the  expenses  of  the  business,  including  the  interest  and 
dividends  paid  to  certain  classes  of  the  stockholders,  had 
consumed  all  the*  profits,  it  would  be  required  of  him  to  pay 
stock  dues  for  two  hundred  months,  as  it  takes  two  hundred 
times  fifty  cents  to  make  one  hundred  dollars.     Let  us  suppose 
that  he  continues  his  payments  for  two  hundred  months,  and 
thus,  beyond  all  question,  pays  all  his  stock  dues,  and  when 
he  then  asks  for  the  application  of  •^^  his  paid-up  stock  to 
the  satisfaction  of  his  mortgage  debt  is  told  that,  while  the 
company  was  called  a  building  and  loan  association^  it  had 
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acted  also  as  agent  or  trustee  for  the  investment  and  manage- 
ment of  funds  for  persons,  corporations,  administrators,  execa« 
tors,  guardians,  and  trustees — that  it  had  dealt  in  real  estate, 
and  had  been  engaged  in  erecting  buildings  and  machinery 
thereon,  and  that  those  enterprises,  all  of  which  were  infra 
vires,  had  proved  disastrous,  and  is  informed  that,  though 
the  receiver  who  had  been  appointed  to  wind  up  the  afifairs 
of  the  corporation  would  find  that  his  stock  was  all  paid  in, 
and  thnt  there  was  no  claim  against  him  on  that  account,  he 
would  also  ascertain  that  the  stock  of  the  company  was  of  no 
value,  owing  to  the  disasters  that  had  come  upon  some  of  its 
various  undertakings,  and  that  it  would  be  necessary  for  all 
mortgagors  to  continue  to  pay  the  interest  (twelve  per  cent) 
on  the  amounts  advanced  to  them,  until  he  had  collected 
enough  to  adjust  all  the  liabilities  of  the  company,  or  else  to 
take  advantage  of  the  option  allowed  and  pay  back  the  whole 
•um  borrowed — one  thousand  dollars — ^at  once. 

*' Surely  the  trusting  home  builders  caught  in  such  toils, 
might  justly  exclaim  against  a  statute,  called  beneficent, 
that  would  produce  such  a  result.  -  Such  an  outcome  is  pos* 
sible.  Of  its  probability  in  different  degrees  it  is  not  for  us 
to  judge.  The  class  to  which  the  defendant  corporation  is 
by  us  to  be  assigned  is  the  point  under  consideration — 
whether  to  the  class  of  money  lending,  dividend  paying  cor- 
porations of  the  investors  of  capital,  or  to  a  class  of  incorpo- 
rated associations,  co-operative  in  their  very  nature,  and 
designed  by  means  of  such  co-operation  to  foster  a  home- 
stead owning  class  of  citizens  with  little  risk  to  them  because 
of  the  severe  limitations  put  by  the  law  of  their  creation  upon 
the  corporate  powers  and  purposes.  An  ***  examination  of 
the  charter  of  the  defendant  corporation,  its  methods  and 
powers,  leads  us  unhesitatingly  to  put  it  in  the  first-named 
category,  and  to  declare  that  there  is  no  such  conformity  by 
it  to  the  building  and  loan  associations  of  our  statute  as  to 
entitle  it  to  claim  any  special  rights  or  powers  therein  granted 
to  associations  organized  according  to  its  terms,  with  the 
limited  powers  and  the  restricted  purposes  therein  set  out. 

''*  If  the  charter  of  a  building  association,  or  what  is  called 
its  constitution,'  says  Mr.  Endlich,  in  his  work  on  Building 
Associations,  section  64,  *  contains  the  grant  of  power  •  •  •  • 
in  excess  of  what  the  statutes  regulating  the  formation  and 
powers  of  such  organizations  sanction,  the  objectionable  grant 
it  simply  void.    Each  such  illegal  feature  may  become  the 
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basis  of  a  proceeding  by  the  state  against  the  sooietj,  and 
result  in  the  forfeiture  of  the  franchise.' 

**  Applying  this  principle  to  the  case  in  hand,  we  have  hers 
a  corporation  calling  itself  a  building  and  loan  association 
and  asserting  the  possession  of  special  powers  and  privileges 
as  such,  and  yet  having  in  its  charter  or  constitution  grants 
objectionable  because  in  excess  of  what  our  statute,  regulate 
ing  the  formation  and  powers  of  such  organization,  sanctions. 
We  cannot  declare  these  objectionable  grants  simply  void, 
for  the  state  of  Georgia  had  the  right  to  iuYOst  this  legal 
entity  of  its  creation  with  all  of  these  powers.    Each  such 
feature  cannot  become  the  basis  of  a  proceeding  by  this  state 
against  the  society,  and  'result  in  the  forfeiture  of  the  fran- 
chise,' for  those  features  are  not,  it  seems,  illegal  where  con- 
ferred, and  the  power  of  forfeiture  which  this  commonwealth 
may  properly  exercise  over  the  corporations  of  its  own  cre- 
ation cannot  be  applied  to  this  foreign  corporation.    A  mem* 
ber  of  this  association,  who  should  seek  in  the  courts  an 
injunction  against  the  exercise  by  its  managing  board  of 
these  powers  and  the  *^^  assumption  of  the  accompanying 
risks,  or  should  endeavor  to  hold  those  oflQcers  responsible  to 
him  for  losses  incurred  in  the  exercise  of  those  powers  upon 
the  ground  that  a  building  and  loan  association,  within  the 
purview  of  our  statute,  could  not  lawfully  engage  in  such 
business  and  incur  such  risks,  would  be  promptly  confronted 
with  the  reply,  not  to  be  gainsaid,  that  the  restraints  of  our 
statute  could  not  affect  the  ri^ht  and  powers  of  this  foreign 
corporation.    Because  of  these  things  it  must  follow  that 
there  is  no  course  open  to  the  courts  of  this  state  but  to  de- 
clare that  the  so-called  building  and  loan  associations  whose 
charters  legally  invest  them  with  the  powers  not  contemplated 
by  our  statute  (2  Code,  c.  7)  are  not  building  and  loan  asso- 
ciations within  the  purview  of  that  statute. 

"  We  come  now  to  the  consideration  of  the  defendant  cor- 
poration's contention  that  its  contract  with  the  plaintiff, 
*  without  reference  to  the  statute  specially  authorising  it,  is 
not  usurious.'  Here  we  may  quote  the  language  of  O'Neal, 
C.  J.,  in  Columbia  etc.  Aasn.  v.  Bollinger^  12  Rich.  Eq.  124, 78 
Am.  Dec.  463,  when  speaking  of  a  contract  similar  to  the 
one  we  have  under  consideration:  'How  the  contract  can  be 
anything  else  than  usurious  it  is  difficult  to  conceive.  Indeed^ 
it  must  task,  and  has  tasked,  human  ingenuity  in  eveiy  tribiK 
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4ial  where  the  question  has  been  presented  to  And  the  reason 
^whereby  such  a  contract  could  be  sustained/ 

**  The  defendant's  counsel  sets  out  as  the  basis  of  his  argu* 
ment  the  following  facts:  '1.  The  contract  of  borrowing  is 
-separate  and  distinct  from  that  of  subscription,  and  the  obli- 
gation to  pay  monthly  dues  upon  the  stock  was  incurred  by 
the  contract  of  subscription;  2.  The  money  which  Meroney 
received,  whether  considered  as  an  advancement  upon  a  por- 
tion of  his  stock  *^^  or  as  a  loan,  was  never  to  be  repaid 
•except  by  the  maturing  of  his  stock  at  an  uncertain  time; 
S*  If  Meroney  should  perform  his  contract,  it  would  be  uncer- 
tain whether  he  would  in  the  end  pay  more  or  less  than  eight 
per  cent  interest,  upon  the  statement  of  an  account,  with  the 
strong  probability  in  favor  of  his  paying  less;  4.  His  liabil- 
ity to  pay  a  greater  rate  of  interest  than  eight  per  cent  was 
caused  by  his  own  default,  which  he  might  have  avoided  by 
flimply  keeping  his  contract;  5.  Being  interested  as  a  stock- 
holder, only  three  of  his  five  shares  having  been  pledged  to 
the  association,  Meroney  was  directly  interested  in  any  profits 
which  the  company  might  make  upon  his  loan.  It  was  in 
the  nature  of  a  dealing  with  partnership  funds.' 

*'As  to  all  this  we  may  say  what  was  said  by  Mr.  Justice 
Reade  in  MilU  v.  Salisbury  etc,  Assn.,  75  N.  C.  292.  'We 
look  at  the  substance,'  or  what  was  said  by  Judge  Gaston  in 
•Shober  v.  Hawer,  4  Dev.  &  B.  91:  '  It  is  the  duty  of  courts  to 
look  not  merely  at  the  words,  but  at  the  substance  of  the  trans- 
action; on  the  one  hand,  not  to  be  governed  by  the  words,  if 
the  substance  goes  to  defeat  the  provision  of  the  statute;  and, 
on  the  other  hand,  not  to  rely  on  the  words,  so  as  to  defeat  the 

contract,  if  in  substance  the  transaction  be  legal In 

spite  of  every  effort  of  the  courts  to  carry  into  complete  effect 
the  legislative  will,  no  doubt  the  true  character  of  usurious 
securities  is  very  frequently  concealed  under  cunning  oontriv* 
anoes,  but  when  that  character  is  seen,  whatever  may  be  the 
contrivance,  the  court  must  and  will  act  upon  the  transaction 
such  as  in  truth  it  is.'  We  see  in  this  whole  transaction 
only  a  lending  of  three  hundred  dollars  to  the  plaintiff  at 
twelve  per  cent  per  annupn,  payable  monthly,  coupled  with  an 
engagement  on  the  part  of  the  defendant  that  if  the  plaintiff 
makes  no  default  in  ^^^  his  stipulated  payments,  whether 
as  borrower  or  stockholder,  the  defendant  would  not  require 
the  repayment  of  the  sum  advanced  or  loaned  to  him  un- 
til the  value  of  his  stock  reached  one  hundred  dollars  per 


share,  ftnd  that  in  that  event  three  Bhares  of  his  stock  shonld 
cancel  the  debt  A  contract  for  the  loan  of  money  ie  nsn- 
rioui,  if  the  lender  reserves  the  right  in  any  event  to  col- 
lect more  than  eight  per  cent  and  the  sum  loaned.  The 
liability  of  the  plaintiff  to  pay  a  greater  rate  of  interest 
than  eight  per  cent  grows  out  of  the  contract.  The  existence 
of  Bucfa  liability  showB  the  contract  to  be  usurious.  We 
quote  as  applicable  here  the  emphatic  language  of  Justice 
Reade  in  the  case  cited  above:  'We  knon  of  no  device  or 
cover  by  which  these  aEsociations  can  take  from  those  who 
borrow  their  money  more  than  the  legal  rate  of  interest  with- 
out incurring  the  penalties  of  our  usury  laws.  Calling  the 
borrower  a  "partner,"  or  substituting  "redeeming"  for  "lend- 
ing," or  "  premium  or  bonus"  for  an  amount  which  they  pro- 
pose to  have  advanced,  and  yet  withhold,  or  dues  for  interest, 
or  any  like  subterfuge,  will  not  avail.  We  look  at  the  sub- 
stance.' The  doctrine  announced  in  that  case  by  the  learned 
justice  has  been  consistently  followed  hy  all  the  decisions  of 
this  court  since  that  time.  It  was  foreshadowed  by  the 
strong  language  of  Chief  Justice  Pearson  in  Smith  v.  Mechan- 
ics' etc.  Assn.,  73  N.  C.  372,  the  first  case  in  which  such  an 
association  appeared  in  this  court,  and  in  which  Mr,  William 
N.  H.  Smith,  afterward  chief  justice  of  this  court,  was  of 
counsel  for  the  association,  and  filed  an  elaborate  brief  in 
which  he  argued  many  of  the  points  now  t^ain  presented. 
Yet  this  learned  chief  justice,  who  had  himself,  aa  counsel, 
argued  earnestly  to  the  contrary,  yielded  cordial  assent  to  the 
doctrine  of  MUlt  v.  Salisbury  tic.  Atm.,  76  N.  C.  292,  and  the 
opinions  of  this  court  in  Overby  v.  FayetUviUe  eie.Aun.,  81 N. 
C.  56,  and  HosHns  v.  Mechanics'  etc.  Attn.,  84  N.  C.  838,  deliv- 
ered  by  him,  distinctly  a£Qrm  the  rule  there  •*•  laid  down, 
which  is  also  approved  in  Dickerson  v.  Raleigh  etc.  Assn.,  89  N.  C. 
87,  Pritehard  v.  Meekint,  98  N.  C.  244,  and  Heggie  v.  Peoj^'t 
etc.  Asm.,  107  N.  C.  581.  Indeed,  that  the  doctrine  of  MiUi  v. 
Saliibury  etc.  Assn.,  75  N.  0.  292,  is  well  settled  in  this  stats 
is  recognized  on  all  sides.  Mr.  Endlich  says  (Endlich  on 
Building  Associations,  sec.  347)  that  that  case  has  been  con- 
sistently followed  in  cases  arising  subsequently  in  this  state. 
And  in  the  American  and  English  Encyclopedia  of  Law, 
volume  2,  page  612,  note.  North  Carolina  is  put  among  those 
states  where  the  transaction  Iwtween  a  building  and  loan  a^ 
socjption  and  its  borrowing  Btockholder  is  '  considered  simply 
a  JoflH*'    "^^^  legislative  branch  of  the  state  government  has 
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rli  taciUy  recognized  and  approved  the  doctrine  of  Mills  v.  Sal 

sr ;  bury  etc.  Assn,^  75  N.  C.  292,  and  those  cases  that  follow  i 

»:::  for,  though  the  general  assembly  has  repeatedly  convem 

^  since  the  adoption  by  this  court  of  the  rules  applicable  to  t 

•  ::  conduct  of  the  business  of  building  and  loan  associations  ( 

q:  ganized  under  the  statute  of  1868-69,  it  has  never  seen  fit 

.'^  alter  that  statute  so  as  in  any  way  to  free  them  from  t 

effect  of  those  rules.     If  the  contract  under  considerati 
must,  according  to  the  well-settled  doctrines  of  this  court, 
held  to  be  clearly  usurious,  though  the  defendant  corporati 
^were  a  true  building  and  loan  association  under  our  statu 
much  more  clearly  is  it  usurious  when  made  by  a  corporati 
haying,  as  we  have  said,  no  just  claim  whatever  to  such  s; 
cial  powers  and  privileges  as  such  associations  may  be  entitl 
to,  if  aiiy.     Our  constitution  most  wisely  provides  that:   * 
man  or  set  of  men  are  entitled  to  exclusive  or  separate  em 
uments  or  privileges  from  the  community  but  in  conside 
tion   of  public  services.'      Can  the  legislature  grant  U 
corporation,  or  to  a  certain  class  of  corporations,  the  exclus 
or  special  privilege  of  charging  more  than  eight  per  cent 
money  loaned,  while  the  general  law  of  the  state,  by  wh 
all  other  individuals  and  corporations  are  controlled,  decla 
*^^  all  such  contracts  usurious  and  void.     See  Oordon 
Winchester  etc.  Assn.^  12  Bush,  110,  23  Am.  Rep.  713,  wh 
the  negative  of  that  proposition  is  held  to  be  clearly  the  1 
and  see,  also,  Birmingfiam  v.  Maryland  etc.  Assn.,  45  Md.  { 
Such  seems  to  be  the  conclusion  of  this  court  in  Simonta 
Lanier^  71 N.  C.  498,  where,  speaking  of  this  constitutional  ] 
vision,  Justice  Bynum  said:  '  The  wisdom  and  forethough 
our  ancestors  is  nowhere  more  clearly  shown  than  in  provid 
^  these  fundamental  safeguards  against  partial  and  class  le 

lation,  the  insidious  and  ever-working  foe  of  free  and  eq 
government.'    Whatever  may  be  said  upon  that  subject, 
'f  is  at  least  clear:  the  intent  of  the  legislature  to  confer  sue 

^'  privilege  upon  a  claimant  must  be  entirely  free  from  dc 

^  CHT  it  will  not  be  allowed — both  the  grant  and  the  identit 

^'  the  grantee  must  clearly  appear. 

^  **  It  was  proper,  therefore,  that  his  honor  should  adjv 

^  that  the  contract  set  out  in  the  defendant's  answer  as  i 

^  which  it  claimed  the  right  to  enforce  by  a  sale  of  the  pi 

^  tiff's  land  *  was  usurious  under  the  laws  of  North  Garoli 

i^  We  have  declared,  for  the  reasons  heretofore  set  out,  that 

^  the  purposes  of  thia  action,  it  is  a  North  Carolina  conti 
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mna  tD»  (oa  Buni  aoe  m  me  aeienaani  man  oe  asceruunea 
upon  an  accounting  by  applying  to  the  disputed  items  tb* 
rules  eBtablished  by  the  decisiona  of  this  courL  One  of  those 
ralea — that  one  which  has  been  Sxed  by  a  loug  line  of  deci- 
«ions  and  has  been  repeatedly  approved — ia,  that  this  court, 
looking  at  the  substance  of  the  matter,  as  bound  to  do,  sees 
in  this  whole  transaction  simply  a  loan  of  money  by  the 
-defiandant  to  the  plaintiff.  In  the  account  taken  by  the  ref- 
-eree  under  the  directions  of  his  honor,  the  plaintiff  is  charged 
with  all  he  received,  with  eight  per  cent  interest  thereon. 
Entrance  fees,  stock,  dues,  and  premium  must  all  go  to  his 
■credit,  for,  as  we  view  it,  all  these  payments  **'  are  bat 
parts  of  the  transaction  which  we  have  declared  to  be  roerel7 
-a  borrowing  and  lending  of  money  at  an  illegal  rate.  If  the 
plaintiff  was  to  be  charged  with  interest  at  eight  per  cent 
vpon  the  sum  loaned  him,  he  was  entitled  to  like  rate  upon 
his  payments.  He  should  not  have  been  charged  with  anj 
fines,  for  this  defendant,  as  we  have  said,  has  no  right  to  lay 
-any  fines  upon  its  borrower  under  any  circumstances  here, 
-and  certainly  cannot  collect  fines  from  the  plaintiff  becaoss 
-he  refused  compliance  with  its  illegal  demands.  Whatever 
may  be  the  decisions  in  other  states,  in  this  one  all  these  mat- 
ters are  well  settled:  2  Am.  &  Eng.  Ency.  of  Law,  639,  note  1. 
We  can  see  no  reason  for  reviewing  at  this  late  day  what  has 
fceen  so  long  acquiesced  in  by  all. 

"It  may  not  be  improper  for  us  to  say,  in  this  connection, 
that  the  insertion  in  such  contract  as  we  now  have  under 
-consideration  of  a  stipulation  that  in  no  event  should  the 
aggregate  of  all  the  sums  to  be  paid  by  the  borrower  (iuterest 
being  allowed  to  his  credit)  exceed  the  sum  loaned  him  and 
interest  thereon  at  eight  per  cent  per  annum,  would  perhaps 
-entirely  relieve  all  such  transactions  from  the  imputation  of 
being  usurious.  The  remedy  seems  easy.  It  is  insisted 
with  great  confidence  that  the  rate  which  he  would  be  re- 
■qaired  to  pay,  if  he  and  his  fellow- borrowers  would  carry  out 
(heir  engagements,  will  be  much  less  than  six  per  cent.  If 
that  be  true,  no  loss  can  cotne  to  the  lender  by  reason  of  the 
incorporation  of  such  a  stipulation  in  the  contract.  It  would 
be  merely  to  make  Itiat  a  pari  of  the  contract  which  is  in 
fact  ail  inducement  to  it,  but  an  inducement  put  in  euch 
eliiipe  as  to  be  of  no  iegul  effect  to  protect  the  borrower  from 
Usurious  exactions.  The  proposition  is  a  simple  one.  Let 
the   jnoney  lending  corporations   that,  under   the  guise  of 


buildiDg  and  loan  associatiODB,  are  professing  to  loan  money, 
in  a  complicated  and  somewhat  confusing  *"  method  at  wx 
per  cent  or  less,  insert  in  their  contrnct  a  binding  stipulation 
io  (he  effect  that  in  no  event  will  they  exact  more  than  eight 
per  cent,  and  all  trouble  and  difficulty  will  vanish.  The 
-courU  will  be  content,  for  the  law  against  the  taking  of  aeury 
will  be  obeyed.  The  borrowing  mortgagor  will  be  fully  pro- 
tected against  illegal  and  ruinous  exactions,  and  what  has 
4>eea  told  him  with  confidence  by  the  lending  mor^;sgee  will 
be,  in  a  measure,  legally  secured  to  him. 

"The  lending  corporation  cannot  reasonably  object,  for 
Ibe  limit  proposed  (eight  per  cent)  etanda  far  beyond  the 
fate  it  assures  the  borrower  it  will  exact  An  objection  on 
its  part  to  the  insertion  of  this  safeguard  for  the  home  builder 
would  but  emphasize  the  necessity  for  the  rigid  enforcement 
-of  the  rule  of  the  Mills  case,  showing,  as  it  would,  that  there 
was  some  danger  that  the  exigencies  of  its  busineea  might 
frustrate  all  its  hope  and  calculations,  and  bring  to  the  con* 
fiding  borrower  ruin  or  disaster. 

"  In  Taylor  V.  Tan  Buren  etc.  Attn,,  66  Ark.  S40,  aach  a 
restriction  was  in  the  contract  Iwtween  the  borrowing  mem- 
ber and  that  association,  and  the  court  held  that  that  stipu* 
lation  relieved  the  transaction  of  all  chai^  of  taking  illegal 
interest 

"We  have  proceeded  thus  far  upon  the  assumption  that 
the  promise  of  the  plaintiff  borrower  to  pay  the  defendant 
lender  for  the  use  of  money  six  per  cent  as  interest  and  si:^ 
per  cent  as  premium,  so  called,  was  such  a  contract  as  would 
be  enforced  in  the  courts  of  the  state  of  Georgia  if  it  was  sol- 
vable in  that  jurisdiction,  and  made  with  reference  to  its  laws. 
The  general  law  of  that  state  makes  seven  per  cent  the  legal 
rate,  but  parties  may  lawfully  contract  for  eight  per  cent 
Charging  interest  beyond  this  limit  is  illegal.  How,  then, 
it  can  be  lawful  for  the  defendant  corporation  to  charge  in 
that  state  what  is  clearly  the  equivalent  of  twelve  *'*  per 
cent,  to  wit,  six  per  cent  interest  and  six  per  cent  premiumf 

"  We  are  told  that  in  Parker  v.  FtUton  etc.  Assn.,  46  Ga.  166, 
and  in  Van  Pelt  v.  Home  etc.  Atsn.,  79  Qa.  489,  the  supreme 
court  of  Georgia  so  declared.  An  examination  of  the  first* 
mentioned  case,  which  is  very  fully  reported,  enables  ds  to 
see  that  the  Fulton  Buildingand  Loan  Association  was  a  oor- 
poratioQ  differing  in  many  respects  from  the  defendaut  It 
AM.  SI.  Bv.,  Vol.  XLVIL  -  u 
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ieemi  to  haye  been  a  true  bnilding  and  loan  associatioo  aa 
defined  by  Mr.  Endlich.    Its  contract  with  Parker  was  not 
identical  with  that  of  this  defendant  with  this  plaintiff.    It 
differs  from  it  in  man j  material  respects.    Neither  Parker 
nor  Van  Pelt  was  charged  six  per  cent  interest  and  six  per 
cent  premium  on  the  money  advanced  to  them.     We  have 
not  been  able  to  find  in  any  of  the  cases  from  the  supieme 
court  of  Georgia,  to  which  we  have  been  cited,  any  adjodicar 
tion  upon  a  contract  exactly  similar  to  the  one  we  have  here 
under  consideration.     In  Parker's  case,  at  page   192,  the 
court  says  of  the  transaction:  *  Whether  the  scheme,  taken 
as  a  whole,  is  or  is  not  a  device  to  avoid  the  usury  laws  is  a 
question  of  fact  for  the  jury  under  the  proof.    The  coort  so 
charged  the  jury,  and  the  finding  is  in  effect  that  it  was  not 
such  a  device.    We  think  the  jury  found  rightly  upon  the 
evidence.'    The  evidence  in  that  case  was  the  charter  and 
by-laws  of  the  association  and  the  contract  with   Parker. 
Non  constat,  that  because  it  was  proper  for  the  jury  to  find 
there  was  no  device  to  evade  the  usury  laws  of  Georgia  in 
that  scheme,  upon  that  evidence,  it  would  be  necessary  for 
all  juries  to  find  that  there  was  no  such  device  in  this  de- 
fendant's scheme,  as  evidenced  by  its  charter,  by-laws,  and 
contract  with  the  plaintiff.     Comity  may  require  that  the 
courts  of  this  state  shall  adjudge  to  a  citizen  of  Creorgia, 
suing  here  upon  a  purely  personal  contract  solvable  in  that 
state  a  citizen  of  this  state,  such  a  sum  as  by  the  laws  of 
•*•. Georgia  he  could  there  recover  on  the  contract — that  the 
measure  of  his  recovery  shall  be  determined  by  the  lex  loci 
solutionis;  but  surely  comity  does  not  require  us  to  assume, 
in  order  to  give  the  foreign  plaintiff  more  than  our  own  citi« 
sens  in  like  circumstances  could  recover,  that,  because  the 
courts  of  that  state  had  declared  one  scheme  of  a  genuine 
building  and  loan  association  not  usurious  '  upon  its  face,' 
therefore  the  law  of  that  state  was  that  the  very  different 
scheme  of  a  very  different  corporation  is  not  usurious.    A 
decision  of  the  supreme  court  of  Georgia  (Sept  17,  1894), 
BuUer  v.  Mutual  Aid  etc   Co.,  20  S.  B.   Bep.  101,  which 
has  been  rendered  since  the  trial  and  argument  of  this 
case,  is  confirmatory  of  our  view  of  the  law  above  ex- 
pressed.   In  that  case,  which  was  an  action  by  the  Mutual 
Aid,  Loan  and  Investment  Company  of  Atlanta,  Georgia, 
against  Butler  to  foreclose  a  mortgage,  such  as  we  here 
have  under  consideration,  the  mortgagor  among  other  pleas 
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■  JSL.  averred:  'It  claims  to  loan  monej  at  six  per  cent  per  an* 
f^  num,  payable  and  collectible  monthly,  but  under  the  nami 
g  ;_  of  premiums/'  which  is  but  another  name  for  usury,  coUecl 
another  six  per  cent  monthly,  by  such  device  colleotinf 
really  twelve  per  cent  per  annum,  payable  monthly  on  loans; 
thus,  under  fancy  names,  carefully  eschewing  the  name  o( 
*' interest,"  which  said  charges  really  are,  and,  with  the  objed 
and  intent  to  do  so,  contracting  to  take  and  collect  a  highei 
rate  of  interest  than  is  allowed  by  law.'  The  lower  court 
considering  no  doubt  that  the  principle  established  by  Parkm 
V.  Ftdtan  etc.  Asm,,  46  Oa.  166,  was  applicable,  overruled  thii 
3^^  plea  and  gave  judgment  for  the  foreclosure  of  the  mortgage 
•./  ,  but  on  the  appeal  the  supreme  court  says:  *  The  plaintiff,  ai 
indicated  by  the  record,  not  being  a  building  and  loan  asso 
elation,  pure  and  simple,  like  the  one  involved  in  Parker  v 
1^  FuUan  etc.  Aisn.,  46  Oa.  166,  the  object  of  which  was  U 
enable  its  members  to  acquire  houses  and  homes  by  the  pay 
ment  of  small  sums  monthly,  but,  on  the  *^*  contrary,  bein| 
apparently  a  composite  institution,  embracing  for  its  objecti 
insurance,  loans,  and  investments,  the  plea  of  usury  should 
have  been  entertained  for  investigation  and  determinatioi 
by  the  jury,  under  proper  instructions  from  the  court,  as  U 
'^ '  whether  the  scheme  of  the  institution  as  a  whole  embracec 

usurious  measures  and  designs,  and  whether  the  loan  to  th< 
defendant  was  infected  with  usury  or  not,  and,  if  so,  to  wha 
^^  extent'    The  record  here  fully  shows  that  the  Atlanta  Build 

'  ing  A  Loan  Association  is,  as  we  have  said,  ^  not  a  buildinf 

'^  and  loan  association  pure  and  simple,  like  the  one  involvec 

«^  in  Parker  v.  FulUm  etc.  Assn.,  46  Oa.  166,'  but  is  what  thi 

^  highest  court  of  its  own  state  has  well  described  aa  a  'com 

^'  poeite  institution,"  and  therefore  not  entitled  to  claim  benefi 

^  under  that  decision.    Thus  is  swept  away  the  claim  of  th 

?^  defendant  corporation  that  by  the  lex  loci  solutionis  it  ii 

2^  allowed  to  charge  and  collect  on  its  loans  six  per  cent  in  teres 

^  and  six  per  cent  '  premium.' 

^  ''  Our  attention  has  been  called  to  the  act  of  1898,  chaptei 

''*  484,  to  show  that  building  and  loan  associations  are,  as  it  ii 

^  said,  favorites  of  our  law,  and  that  they  are  granted  specia 

(^  favors  by  our  statute.    This  is  true.    And  it  also  seems  U 

f^  be  true  that  oar  legislature  has  invited,  as  it  were,  foreigi 

^  associations  of  that  kind  to  do  business  in  this  state  undei 

f  certain  prescribed  regulations.    The  act  which  thus  seems  U 

)0 
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invite  them  to  come,  with  the  aasarance  that  they  shall 
enjoy  privileges  and  exemptions  here  not  allowed  to  corpora* 
tions  of  other  classes,  is  an  amendment  to  the  general  law 
for  the  incorporating  of  building  and  loan  aasociations; 
2  Code,  e.  7.  It  is  evident  that  the  legislature  intended 
to  confine  its  liberal  invitation  to  those  foreign  corporatioDS 
whose  powers,  purposes,  and  methods  corresponded  with 
the  powers,  purposes,  and  methods  of  home  corporations 
organized  under  this  general  law,  and  that  it  **^  did  not 
intend  to  thus  favor  corporations  the  scope  of  whoee  powers 
extended  far  beyond  the  limits  imposed  upon  domestic  cor^ 
porations  by  the  act.  The  powers  of  a  building  and  loan 
association  organired  under  our  law  are  very  limited.  It  is 
a  strictly  mutual  co-operative  organization.  It  cannot  borrow 
money  except  for  specified  purposes.  It  cannot  act  as  a 
banking  institution.  It  cannot  deal  in  real  estate  or  personal 
property.  It  cannot  issue  bonds.  It  cannot  engage  in  mana« 
facturing.  It  cannot  act  as  a  trustee  or  trust  company.  All 
these  things  are  ultra  vires.  If  its  oflQcers  engage  in  them, 
and  loss  follows,  they  are  personally  liable  to  the  members. 
They  may  be  enjoined  from  engaging  in  them.  If  the  char- 
ter of  a  foreign  corporation,  called  a  building  and  loan  asso- 
ciation, shows  that  these  businesses  and  others  of  like  nature 
are,  as  to  it,  infra  vires,  then  it  follows  that  the  privileges  and 
exemptions  of  the  act  cannot  be  claimed  by  it.  The  charter, 
not  the  name,  determines  the  class  to  which  it  belongs. 

*'  In  Isle  Royale  Land  Corp.  v.  Oamun,  76  Mich.  162,  there 
was  a  petition  for  a  mandamus  to  compel  the  defendant  to 
file  the  articles  of  association  of  the  relator,  a  foreign  corpo- 
ration, under  an  act  of  that  state.  The  mandamus  was  de- 
nied upon  the  ground  that  the  relator  was  not  such  a 
corporation  as  the  act  contemplated.  The  court  said:  'The 
method  of  organizing,  the  extent  and  condition  of  creating^ 
holding,  and  transferring  stock,  the  authority  and  constitu- 
tion of  the  governing  body  and  the  powers  and  functions  of 
the  corporation,  and  of  its  constituent  members  and  bodies, 
are  all  matters  of  importance.  The  secretary  of  state  based 
his  principal  objection  to  filing  these  papers  on  the  fact  that^ 
instead  of  being  organized  for  mining  and  treating  metals, 
those  were  but  partial,  and  to  some  extent  incidental.  But 
this  company,  as  a  corporation  already  organised  under  foreign 
laws  for  *^®  the  multifarious  purposes  named  in  its  articleSi 
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Ut  cannot  obtain  any  legal  standing  by  filing  its  papers  under 
lisi  section  23  of  the  mining  law  without  the  subversion  of  set* 
^0  tied  principles/  Our  statute  contemplates  the  licensing  of 
lis  corporations  organized  for  a  certain  single  purpose,  with  cer- 
p:  tain  prescribed  methods  and  powers.  One  organized  under 
13^  foreign  laws  for  multifarious  purposes  has  no  right  to  the 
gjp  license  under  the  act.  It  can  depend  for  the  enforcement  of 
.jc  its  rights  in  our  forums  only  on  the  rules  of  comity. 
1 1?  "  We  are  not  forgetful  of  the  earnestness  with  which  it  was 

^  argued  before  us  that  because,  as  it  was  said,  large  sums  of 
^  money  had  been  loaned  in  this  state  by  foreign  companies 
nis.  upon  schemes  similar  to  that  one  we  have  here  under  consid- 
0,  eration,  and  much  other  foreign  capital  stands  ready  for 
0  inveBtment  within  our  borders  upon  like  contracts,  it  was  most 
^f  important  that  such  transactions  should  not  be  declared 
j^  usurious;  and  we  were  told  in  effect  that  if  our  conclusion 
was  as  herein  declared  the  foreign  lenders  would  at  once  pro* 
ceed  to  foreclose  the  mortgages  to  the  great  inconvenience  of 
those  who  had  borrowed  from  them.  We  cannot  change  our 
opinion  of  the  law  to  suit  the  exigencies  of  any  occasion. 
The  law  applicable  to  the  case  in  hand  and  to  others  of  like 
nature  has  been,  as  we  think,  for  a  long  time  clearly  settled 
u.  in  this  state.     In  all  the  legal  literature  pertaining  to  the 

perplexing  matters  of  building  and  loan  associations,  so  far 
as  we  have  found,  the  doctrine  of  this  court  is  conceded  to  be 
plainly  stated  and  consistently  followed.  We  merely  reiter^ 
ate  what  our  predecessors  long  ago  decided.  If  under  these 
circumstances  the  lender  gets  less  hire  for  his  money  than 
he  hoped  for,  the  blame,  if  there  be  any,  must  rest  on  those 
who  have  acted  in  defiance  of  the  decisions  of  this  court,  not 
upon  us  who  only  decline  to  reverse  those  decisions.  But 
can  barm  come  to  the  lender?  Certainly  not,  unless  it  is 
exacting  *^*  more  than  six  per  cent  for  the  hire  of  money 
for  that  rate  it  is  allowed  to  collect.  How  can  the  borrowei 
be  harmed?  His  mortgage  cannot  be  foreclosed  or  his  landa 
sold  BO  long  as  he  makes  the  stipulated  monthly  or  weekly 
payments  set  forth  in  it. 

*<  When  these  payments,  treated  as  partial  payments  on  the 
debt,  are  sufficient  to  extinguish  that  indebtedness,  the  ae 
count  being  taken  according  to  the  principle  repeatedlj 
announced  by  this  court,  the  lien  on  his  property  will  havi 
been  discharged,  and  the  courts  will  decree  its  formal  can 
eellation.    We  guard  him  from  unreasonable  and  perbap 
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minoQS  ezactioDS  Id  the  future.  We  do  not  precipitate  opot 
kim  any  Dew  burden.  We  merely  Sx  a  limit  when  hit  bur 
deo  bearing  shall  in  any  event  cease;  and  we  Sx  that  limit 
for  beyond  the  line  where  the  lender  says  he  will  wish  to  go. 
80,  the  assurance  of  safety  we  give  to  the  borrower  works  do 
leetraint  on  the  lender,  and  both  should  be  content. 

'*When  this  cause  was  before  this  court  on  a  former  appeil, 
(be  sole  question  was  whether  there  was  sufiScient  ground  b* 
enjoining  the  sale  of  the  plaintiCTs  property  till  the  contn^ 
versy  could  be  heard  and  determined  on  its  merits.  The 
fecord  as  then  presented  contained  an  allegation  on  the 
plaintiff's  part  that  the  transaction  as  detailed  in  the  com- 
f  laint  and  answer  was  contrived  to  evade  the  usury  laws  of 
this  state.  We  did  not  consider  it  at  all-  necessary  then  lo 
disoQBS  the  very  important  matters  involved  in  thii  oontro- 
versy,  as  it  nowhere  appeared  that  they  had  been  passed  upon 
by  the  court  below.  The  order  then  appealed  from  was  not 
•rroneouB,  we  said,  for  the  sufficient,  but  not  necessarily  sola, 
leason  that  there  was  evidently  a  '  serious  issue'  between  the 
parties.  We  merely  declined  to  reverse  an  order  continuing 
the  injunction  in  force  until  the  hearing." 

***  So  far  wo  have  adopted  the  very  able  and  elaborafs 
•pinion  prepared  for  the  court  at  last  term  by  Mr.  Justice 
Burwell,  but  which  was  not  then  filed.  A  reargument  WM 
kad  at  this  term  of  this  and  the  cognate  case  of  Roieland  1. 
(Hd  Dominion  etc.  Aim,,  116  N.  C.  82.5,  embracing  substan- 
tially the  same  controversy.  This  is  five  times  the  questions 
involved  alike  in  these  two  cases  have  received  the  fullest 
wid  most  exhaustive  argument  before  the  court.  It  must  ba 
conceded  that  we  have  not  acted  hastily,  and  that  we  have 
had  at  least  opportunity  to  comprehend  the  points  presented 
in  all  their  bearings.  Counsel  for  defendant  frankly  admitted 
■o  the  argument  that  their  clients  began  business  in  this 
state  knowing  that  the  decisions  of  this  court  in  the  Mills 
case,  which  has  for  twenty  years  remained  andlstorbed  by 
the  courts  or  the  legislature,  prohibited  the  mode  which  they 
proposed  to  follow  and  have  followed,  but  that  they  came  ex. 
pecting  to  procure  a  reversal  of  that  decision.  For  a  party 
to  deliberately  and  systematically  violate  the  law  as  it  has 
heen  announced  and  continuously  recognized  by  the  highest 
•onrt  of  the  state  for  a  series  of  yoars  with  the  avowed  pn^ 
poee  of  causing  the  court  to  take  hack  and  reverse  its  deci- 
tiofi  under  the  better  instruction  of  such  lawbreaker,  is  a 
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proceeding  hitherto  unknown  in  this  state.    The  nonresident 
oounsel  of  the  nonresident  corporation,  who  thus  admit  their 
deliberate  violations  of  our  statutes,  used  as  one  of  their  most 
persistent  arguments  to  change  the  views  of  this  court  that  the 
oombined  capital  of  such  corporations  mounts  up  into  millions 
of  dollars.    It  is  not  the  first  time  that  accumulated  wealth 
has  demanded  exclusive  favors  and  privileges,  but  it  has 
probablj  never  before  been  so  unreservedly  asserted  in  a 
court  of  justice  in  this  state  at  least     Our  revolutionary 
ancestors  anticipated  the  force,  the  exactions,  the  indifier- 
ence  to  equality,  of  overgrown  combinations  of  capital,  and 
^*^  placed  in  the  bill  of  rights  of  1776  the  provision  against 
the  grant  of  exclusive  privileges,  which  remains  in  our  present 
constitution  as  a  protection   to  the  plain,  common  people 
against  these  excessive  claims  of  money  gathering  corpora^ 
tions.    The  opinion  of  Justice  Burwell,  above  adopted  by  us, 
shows  how  little  claim  such  institutions  as  this  defendant  is 
shown  to  be  have  to  use  the  beneficent  title  of  building  asso- 
ciations, and  that  they  are  in  fact  thinly  disguised  banking 
associations  claiming  to  be  superior  to  our  usury  law  because 
chartered  elsewhere.     Such  discrimination,  if  legal,  would  de- 
stroy all  our  home  banks,  and  other  like  institutions,  which 
faithfully  observe  the  law  limiting  the  rate  of  interest,  and  pay 
their  taxes  to  the  support  of  the  state  and  county  government. 
Thus  freed,  if  this  claim  is  allowed,  from  both  our  taxation 
and  usury  laws,  the  defendant  would  yet  seek  to  obtain  the 
use  of  our  courts  to  collect  the  money  which  it  has  secured  by 
mortgage  on  real  estate  here.    The  circumstances  would  jus- 
tify sharper  criticism  than  we  have  so  far  given  to  any  case 
before  us.    The  defendant  asserts  immunity  from  the  restric- 
tions and  burdens  imposed  by  law  on  all  others,  and  at  the 
same  time  asks  the  best  security  given  by  law  and  the  use  of 
the  process  of  the  courts  to  enforce  it.     The  defendant  also 
called  to  our  attention  a  bill  which  it  procured  to  be  passed 
at  the  last  session  of  the  general  assembly,  and  claims  that 
it  protects  it  in  the  violation  of  our  usury  laws.     This  statute, 
which  is  drawn  with  considerable  art,  provides  in  the  first 
section  that  building  and  loan  associations  are  restricted  to 
six  per  cent,  which  has  by  a  general  act  of  the  same  legisla- 
ture been  restored  as  the  limitation  upon  interest.    In  a  sub* 
sequent  paragraph  the  association  is  allowed  to  charge  costi 
expenses,  interest,  premiums,  and  fines.    The  controlling  idea 
in  the  first  paragraph  restricting  these  corporations  to  the  six 


per  cent  nluch  ib  *"  tlie  general  policy  oi    tne   state  must 
govern,  and  calling  these  other  exaclions  premiunas,  penalties, 
end  the  like  doeB  not  mnke  them  other  than  interest,  or  au- 
thorize the  exaction  of  more  than  six  percent  for  the  totaJiiy. 
A  similar  case  was  Simontan  v.  Lanier,  71  N.  C.   498.       When 
two  constructions  of  a  statute  are  possible,  the  court  sliould 
adopt  that  which  is  most  reasonable  and  in  accord  with  th» 
declared  and  recognized  public  policy  of  the  Bta.te,       It  would 
neither  he  reasonable  nor  in  accord  with  our  recognized  pol- 
icy, nor  juBt  to  the  legislature,  to  construe  that  they  deemeil 
that  public  opinion  and  coiisideratioiia  of  justice     required 
that  the  industrieB  of  the  state  should  be  protected  against 
the  exactions  of  a  greater  rate  than  six  per  cent  for  the  use 
of  money,  and  j'et  that  the  same  legislature  provided    that 
oombinalions  of  capital  might,  by  dubbing  themselves  build- 
ing and  loan   nssocintions    and  euphoniously    styh'ng    their 
exactions  of  interest  premium,  fines,  penalties,  and  the  like, 
exact  pay  for  the  use  of  money  without  limitations.     This 
would   be  one   law   for  the  rich   and    another  for    the   poor. 
Could  we  hold  that  the  legislature  intended  to  so  enact  (and 
they  certainly  did   not)   the  wisdom   of  the  organic  law  haft 
placed  its  ban  upon  such  discrimination  and  specifii  privi- 
leges.    A  penalty  or  fine  for  nonpayment  of  money  is  interest. 
II  money  ia  loaned  at  six  per  cent  and  five  per  cent  premium, 
this  is  simply  eleven   per  cent  interest.     The  courts  haT» 
always  said  that  in  usury  cases  they  "look  through  all  dis- 
guises to  the  real  nature  nnd  truth  of  the  transaction,"     The 
shifts  and  devices  of  avarice  are  countless  in  attempting  to 
evade  the  protection  which  the  lawmaking  power  sees  fit  to 
erect  against  its  exactions.     Calling  interest  by  other  names, 
ae  premiums,  fines,  and  penalties,  is  a  tlireadbare  device,  and 
was  laid  open  in  very  clear  language  iu  our  leading  case  of 
Mills  T,  Salisbury  tic.  Assn.  75  N.  C.  292,  twenty  years  ngo- 
Recurring  to   the   act  of  1895,   which    •'■   the  defendant 
pressed  on  our  notice  as  an  exemption  in  its  favor,  it  may  be        ] 
noted  that  if  the  legislature  could  be  understood  as  having  eo        | 
intended  it  to  be,  thus  overriding  the  first  clause  thereof  and 
the  general  statute  as  well,  and  if  there  were  no  consiitutioiioJ 
prohibition  against  the  grunt  of  sucli  exclusive  and  special 
privileges,  even  then  the  act  in  questioii  took  effect  on  Mnrcb 
8,  1895,  while  the  general  act  prohibiting  any  one,  without 
except'oii  t«  exact  more  than  nix  per  cent  for  the  loan  of 
iQQpey  took  e8"ect  April  13,  1S95,  and  would  have  the  eff«t 
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of  repealing  all  exceptions  and  stopping  on  thai  date  the  ex- 
action of  a  higher  rate  by  the  defendant  under  its  prior  spedal 
act. 

AflSrmed 

AvEBY,  J.y  dissents. 

UsuBT — CoNTLior  ow  Laws.  ^Though  a  corporation  ia  exprosoly  aiiUior» 
iaed  by  its  charter  to  charge  a  certain  rate  of  interest  npon  its  loans,  it  is  not 
permitted  to  charge  the  same  rate  in  a  foreign  state  if  that  is  contrary  to- 
the  Qsnry  laws  in  force  there:  Falia  ▼.  United  8tate$  etc  Building  Co.,  97 
Ala.  417;  38  Am.  St  Rep.  194;  extended  note  to  Batik  r.  Cook,  46  Am.  St. 
Rep.  201. 

UsuRT — How  Determined. — ^In  determining  whether  a  oontract  is  in. 
fccted  with  nsary,  its  snbetance  and  effect,  not  its  form,  are  material:  Falh- 
▼.  United  8tate$  etc  Building  Co.,  97  Ala.  417;  38  Am.  St  Rep.  194;  extended 
note  to  Bank  y.  Cook,  46  Am.  St  Rep.  17a 

Usury — Dbticbs  to  Ck>NOEAL. — ^If  a  transaction  is  in  anbstanoe  a  reoeivw 
ing  or  oontracting  for  the  receiving  of  nsurions  interest  for  a  loan,  the  partiea- 
are  subject  to  the  statutory  conseqaences,  no  matter  what  device  they  may 
have  employed  to  conceal  the  true  character  of  their  dealings:  Note  to  Bank 
▼.  Cook,  46  Am.  St  Rep.  179. 

UsuRT.— Prnaltibs  AS:  Extended  note  to  Bank  r.  Cook,  46  Am.  St  Repw. 
192;  also  the  same  note  at  pages  200,  201. 

Building  and  Loan  Associations.— Their  purposes  and  powers  are  dia- 
eussed  in  the  extended  note  to  Bank  v.  Cook,  46  A^^  St  Rep.  200. 

Statutes — Construction. — Every  statute  should  receive  a  reasonable- 
construction:  WegCem  Unkm  Tel  Co,  v.  WilUamM,  86  Va.  696;  19  Am.  St 
Rep.  908;  and  with  reference  to  the  whole  system  of  which  they  form  ft. 
parts  8L  LatUi  r.  Howard,  119  Mo.  41;  41  Am.  St  Rep.  630,  and  note. 


State  v.  Wbbnwao. 

[lift  NOBTH  CABOUNA,  1061.] 

8alb— Plaob  07.— If  a  seller  of  meats  residing  and  doing  business  oiitilda> 
of  a  city  receives  an  order  from  a  person  residing  therein  to  bring  him. 
meats  of  a  certain  kind  at  an  agreed  price,  and  the  sailer  delivers  tbe- 
meat  and  receives  payment  within  the  city  limits,  this  is  a  sale  thereiik 
violating  an  ordinance  prohibiting  the  sale  of  meats  within  the  dtjr 
without  a  license. 

Salb— Place  of— Deuybrt. — In  a  sale  of  goods  generally  the  oontraet  i» 
executory,  and  no  property  in  them  passes,  and  the  sale  is  not  complete 
until  delivery. 

J^.  /.  Osbomef  attorney  general^  for  the  state. 

^••^  Montgomery,  J.    The  city  of  Asheville,  by  one  of  it» 
ordinanoes,  prohibits  by  fine  the  sale  of  fresh  meats  without 


a  licenee  first  had  From  the  cit^,  witbin  a  radius  of  thre^ 
fourths  of  a  mile  from  the  courthouse  aa  the    center  of  tiia 
circle  except  at  the  market  establiahed  by  the   city.     The 
defendant,  who  lived  and  conducted  the  business  of  a  seller 
of  fresh  meats  outside  of  the  three-quart«r  mile   limit,  re- 
ceived a  telephonic  message  from  C.  H,  Southwick,  manager 
of  a  hotel  inside  of  the  limit,  to  bring  to  him    at  the   hotel 
some  fresh  **•'  meats,  the  prices  being  agreed  on.      Agree- 
ably to  this  message  the  defendant  brought,  in  his  own  wagon, 
the  meats  to  the  hotel  and  delivered  the  same,  recei  vi  ng  pay- 
ment afterward.     In  making  this  transaction   did    the   de- 
fendant violate  the  city  ordinance  and  thereby  become  liable 
for  the  fine  imposed  by  the  city?     We  are  of  the  opinion  that 
he  did.     In  the  first  pkce  the  goods  ordered  were    not  of  a 
specific  character,  and  therefore  the  contract  was  only  execu- 
tory.    The  nitness  said,  "I  telephoned  to  the  defendant  to 
send  me  some  fresh  beef  and  fresh  mutton,  describing  aucb 
SB  I  desired."     It  cannot  be  doubted  that  if  the  meat  when 
delivered  at  the  hotel  had  not  been  of  the  kind  ordered,  the 
buyer  could  have  refused  to  receive  it,     "Wliere  there  is  a 
sale  of  goods  generally  no  property  in  them  passes  until  de- 
livery, because  until  then  tlie  very  goods  sold  are  not  ascer- 
tained": Benjamin   on  Sales,  sec.  315.     Tlie  general   rule  is 
that  if  it  is  a  part  of  the  contract  oE  sale  that  the  seller  ahall 
deliver  the  property  sold  at  some  place  specified  and  receive 
payment  on  delivery,  title  will  not  pass  unlil  such  delivery: 
Benjamin  on   Sales,  sec.  325;  Edmondson  v.  Fori,  75  N.  C. 
404. 

2.  The  transaction  was  executory.  The  difference  between 
this  and  a  sale  is,  that  in  the  latter  the  goods  which  are  the 
subject  of  the  contract  become  the  property  of  the  buyer 
immediately  upon  the  conclusion  of  the  contract  regardJess 
of  delivery,  and  the  risk  of  loss  or  injury  is  upon  the  buyer; 
whereas,  in  an  e:[e<;utDry  contract  the  title  to  the  goods  is  in 
the  seller  until  tlie  contract  is  exec;uted.  If  in  this  case  tba 
fresh  meats  had  been  lost  or  destroyed  on  their  way  from  tb» 
defendant's  shop  to  the  hotel,  how  could  it  be  thought  that 
the  proprietor  of  the  hotel  would  be  compelled  to  pay  for 
that  which  he  had  never  received  and  whicli  the  defendant 
promised  to  deliver  to  hira  at  his  hotel  in  good  conditionT 
The  plain  meaning  of  this  matter  '••■  is  this:  The  hotel 
manager  sent  a  message  to  a  seller  of  meats  outside  of  the 
tliree-quarter  mile  limit,  "  Bring  me  some  fresh  meate  of  k 
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oertain  description ;  if  they  are  such  as  I  order  I  will  take 
them  and  pay  joa  for  them;  if  they  are  not  of  the  kind  I 
order,  I  will  not."    Surely  there  is  no  sale  in  this. 

8.  The  transaction  cannot  be  a  sale.    In  a  bargain  and 
Bale  the  thing  which  is  the  subject  of  the  contract  becomes 
the  property  of  the  buyer  the  moment  the  contract  is  con- 
cluded, without  regard  to  whether  the  goods  are  delivered  to 
the  buyer  or  remain  in  the  possession  of  the  seller:  Lester  v. 
JBasty  49  Ind.  588.     If  by  the  terms  of  the  contract  the  seller 
is  required  to  send  or  forward  the  goods  to  the  buyer,  the  title 
and  risk  remain  in  the  seller  until  the  transference  is  at  an 
end,  after  which  time  the  title  is  vested  in  the  buyer:  Bloyd 
V.  Pollock,  27  W.  Va.  75;  Taylor  v.  OoU,  111  Mass.  863;  Fry 
V.  Lueae,  29  Pa.  St  356.    The  cases  of  Armetrong  v.  Beet,  112 
N.  C.  59,  34  Am.  St  Rep.  573,  and  Oher  v.  Smith,  78  N.  C. 
313,  are  easily  to  be  distinguished  from  the  cases  above  cited, 
and  the  points  are  not  of  the  same  character  with  those.    In 
Armetrong  v.  Beet,  112  N.  C.  59,  84  Am.  St  Rep.  573,  and 
Ober  ▼•  Smith,  78  N.  C.  313,  the  orders  for  goods  were  written 
in   North  Carolina,  and  sent  by  letter  to  Baltimore.    The 
goods  were  selected  by  the  sellers,  and  delivered  to  common 
carriers,  unconditionally,  for  the  purchasers.    The  delivery  to 
the  common  carriers  completed  the  contract,  and  upon  that 
completion  our  court  held  that  the  contract  was  governed  by 
the  laws  of  North  Carolina,  and  not  that  the  sale  was  com- 
plete  when  the  goods  were  ordered  in  North  Carolina. 

There  is  no  merit  in  the  exception  made  by  the  defendant 
to  the  court's  allowing  an  amendment  to  the  warrant  issued 
by  the  mayor.  The  amendment  did  not  change  the  nature 
of  the  action,  and  therefore  the  power  of  the  court  to  allow 
an  amendment  was  unrestricted:  State  v.  Vaxi^han,  91  N.  C. 
632;  State  v.  Norman,  110  N.  C.  484. 

ias4  xhere  was  no  error  in  the  judgment  of  the  court  below 
and  the  same  is  affirmed.     ^^^_^ 

Salvs — Placb  or. — If  no  place  i«  designated,  the  plaoe  of  eaU  lathe  point 
at  which  goods  purchased  or  ordered  are  set  apart  and  delivered  to  the  pur* 
chaser:  OammoHweaUh  r.  Hesa,  14S  Pa.  Si.  9S;  33  Am.  St  Rep.  810,  and 
note;  Ptrhnan  v.  ScuiorUnu,  162  Pa.  St,  320;  42  Am.  St  Eep.  834^  and  note. 
This  question  is  fnlly  discnssed  in  the  notes  to  }Va$$erboehr  ▼.  Soulier,  80 
Am.  St  Rep.  348^  and  Ford  v.  Bueheyt  State  Int.  Co.,  99  Am.  Deo.  870. 

Salh— Kioiasmr  ros  DsLirsRT.—The  rule  seems  to  be  well  settled 
that  where  the  terms  of  a  simple  sale  of  any  specific  piece  of  personal  prop- 
erty are  agreed  apon,  and  the  bargain  is  struck  while  everything  the  seller 
has  to  do  aboat  it  is  completed,  and  he  has  anthoriied  the  buyer  to  take  it^ 


Ih«  awtiwl  ot  mI*  beMmaa  abiolata  without  Mtvil  paynant  or  deliTary, 
•ad  tfa*  property  U  in  tha  Tandaa;  Bit«ndad  not*  to  T^fU  r.  Origin,  39 
Am.  St.  B»f.  866.  D^Lrery  U  oot  sueatial,  m  b«tiraan  tha  parties,  to  com- 
platOkMlo  ol  penoDlt  property  uid  ths  pauiag  at  m,  titla  when  notbui^ 
nmunt  to  ba  dons  but  (or  the  purobwer  to  t&ka  poaaaaiioa;  bat  «■  to  er«d- 
tton  ftud  nlueqaant  boot  Ada  parobaien,  k  delivsry  u  iD<lupsTias,I>la  to 
oompleta  tha  ula;  Oorgin  r.  Frea,  39  111.  31;  SQ  Am.  Dm.  2S6;  Hooban  v. 
BidwtU,  16  Ohio,  C09;  47  Am.  Dsu.  3S6,  and  oota;  Diaief  v.  Beetor,  lO  Ark. 
SlljSOAm.  Deo.  242;  Ori^u  r.  CAaM,  T  Tex.  603;  SS  Am.  Da&  S5,  and  note: 
OUIt.  On^^  37  H.  H.  428;  7S  Am.  Dao.  Ul,  ud  nota;  SM  r.  Lindleg.  3» 
U.  laSt  M  Am.  Deo.  294,  ud  oote. 
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Platt  v.  Johnson. 

[168  PKNHBTLYAIIIA  81  ATI,  47.) 

Lavdlobd  Am  TnrANT— Condition  in  Lnasi^Pvblio  PoLior. — A  oor- 
taant  in  a  lease  that  if  the  tenant  ehali  beoome  embarraseed,  or  make 
an  aesignment  for  the  benefit  of  oreditora,  or  be  eold  out  at  sheriflTfl 
■ale,  the  rent  for  the  balance  of  the  term  ehall  at  onoe  become  dae  and 
INtyable,  and  shall  be  first  paid  out  of  the  proceeds  of  snob  assignmeat 
or  sale,  is  not  against  public  policy.  Under  it  the  landlord  is  entitled 
to  one  year's  rent  in  advance  on  the  distribntion  of  the  proceeds  of  » 
sheriff's  sale  of  the  tenant's  property. 

D.  L.  Krebi  and  H,  B.  Ilartsvnckf  for  the  appellants. 

W.  C.  Pentz,  for  the  appellees. 

^  Stebbbtt,  C.  J..  The  fund  for  distribution  in  this  case 
was  the  net  proceeds  of  Johnson  and  Petersen's  personal 
property — ^principally  store  goods — seized  on  the  premises 
leased  by  them  from  J.  S.  SeyJer  <&  Bro.,  appellees,  and  sold 
on  executions  in  favor  of  Platt,  Barber  &  Co.,  the  appellants. 
The  only  complaint  is  as  to  the  seven  hundred  and  fourteen 
dollars,  awarded  to  said  lessors  as  balance  of  one  year's 
rent  due  them  by  their  lessees,  the  defendants  in  the  execu- 
tions. It  is  contended  by  appellants  that  the  extent  of  the 
landlord's  claim  on  the  fund  was  two  hundred  and  fifty  dol- 
lars. This  sum  was  awarded  to  them  by  the  learned  auditor, 
but  on  exception  thereto  the  learned  judge  was  of  opinion 
that,  upon  a  proper  construction  of  provisions  in  the  lease, 
making  the  entire  rent  due  and  payable  in  advance,  they 
were  entitled  to  one  year's  rent,  less  tenants'  claim  of  Uiirty« 


^  dollars  on  account  of  stable,  etc.,  and  he  Accordingly 
awarded  them  the  aaid  Bum  of  eeven  hundred  and  foarteea 
doUare. 

The  lease  of  the  Btoreroom,  etc.,  occapied    by   Johnaoo  A 
Fetereon  ia  for  the  term  of  thirty-three  months  from  Jiilj  1, 
1893,  at  the  monthly  rental  of  sixty-two  dollars    and   fi^y 
cents,  payable   in    advance;    but   it   contnina    the    following 
clauses  by  which,  in  certain  contingencies,  the    rent  for  tbe 
entire  term  would  become  due  and  payable:   1.    The  lessees 
agree  "  tliat  if  they  shall  at  any  time  during  the  continaance 
of  ibis  lease  attempt  to  remove  or  manifest  an    intention  to 
remove  their  goods  and  effects  out  of  or  off  from    tbe  eaid 
premises  without  having  paid  and  satisfied  the   party  of  tbe 
first  part  in  full  for  all  rent  which  shall  become   due  duriag 
*•  the  term  of  this  lease,  then  and  in  such  case  such  removal 
or  attempt   to  remove  shall  be  considered  fraudulent,  and 
tbe  wliole  rent  of  this  lease  shall  be  taken  to  be  due  and 
payable,  and  the  said  party  of  the  first  part  shall    proceed 
by  landlord's  warrant  or  other  process  to  distrain  and  collect 
the  whole  in  the  same  manner  as  if  by  the  conditions  of  this 
lease  the  whole  rent  were  due  and  payable  in  advance.     2. 
It  is  agreed  and  understood  that  if  second  parlies  become 
embarrassed,  or  make  an  assignment  for  the  benefit  of  cred- 
itors, or  are  sold  out  by  sheriffa  sale,  then  the  rent  for  bal- 
ance of  term  shall  at  Once  become  due  and  payable,  as  if  by 
tbe  terms  of  the  lease  it  were  all  payable  in  advance,  and 
shall   be  first  paid   out  of  proceeds  of    such   assignment  OC 
sale,  any  law,  usage,  or  custom   to  the   contrary   notwith- 
standing," 

It  was  claimed  by  the  lessors  that  upon  the  happening  of 
tbe  lessee's  embarrassment,  seizure,  and  sale  of  their  personal 
property — contiiigenciea  specified  in  the  last-quoted  clausfr— 
the  entire  rent  became  due  and  payable  out  of  the  proceeds 
of  the  sale,  so  far  as  the  fund  would  reach. 

There  ia  nothing  illegal  or  contrary  to  public  policy  in  either 
of  the  above-quoted  provisions.  As  waa  said  in  Goodvin  f- 
Sharkey,  80  Pa,  St.  149,  153,  "the  whole  rent  for  the  term 
might  have  been  made  payable  in  advance,  and  there  exists 
no  reason  why  it  might  not  be  made  payable  at  any  tiiM 
daring  the  running  of  the  lease  upon  the  happening  of  ao/ 
contingency.  The  rightof  distress  would  immediately  arise," 
apon  the  happening  of  the  speciSed  contingency;  and  that 
right  might  be  exercised  by  the  lessor  to  the  extent  oi  ool- 
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lecting  more  than  one  year's  past  dae  rent,  provided  the 
rights  of  ezecatioD  creditors  have  not  previously  attached. 
If  they  have,  the  act  of  Jane  13,  1836,  limiting  the  lessor's 
light  to  payment  out  of  such  fund  to  an  amount  not  exceed* 
ing  one  year's  rent,  becomes  operative  in  favor  of  the  execu* 
tion    creditors.    That  a  landlord  is  entitled  to  claim  rent 
payable  in  advance  out  of  the  proceeds  of  a  sheriff's  sale  of 
the  tenant's  goods  upon  the  demised  premises,  provided  his 
claim  does  not  exceed  one  year's  rent,  is  well  settled:  Beyer 
V.  Fetuiermaeherj  2  Whart.  96;  Purdj^i  Appeal^  23  Pa.  St  97; 
Collint^  Appeal^  36  Pa.  St.  83;  and  in  his  claim  be  is  not  re- 
Btricted  to  the  current  month  or  year:  Richie  v.  McCwaley^  4 
Pa.  St  471;  WicUy  v.  Ey%Ur,  68  ••  Pa.  St  601;  Weli'Mr^i 
Appeal^  63  Pa.  St  302;  nor  does  it  make  any  difference  that^ 
as  in  this  case,  no  more  than  a  month's  rent  was  originally 
made  payable  in  advance,  if,  by  force  of  express  covenants 
in  the  lease,  the  whole  rent  becomes  due  and  payable  in  ad- 
vance, upon  the  happening  of  certain  contingencies,  one  or 
more  of  which  have  actually  occurred  before  the  rights  of 
execution  creditors  attached:  Goodwin  v.  Sharkey^  80  Pa.  St* 
149,  163;  Owens  Y.  Shovlin,  116  Pa.  St  371. 

In  this  case  the  lessees  undoubtedly  became  financially 
embarrassed  before  the  lien  of  plaintifi^s  executions  attached, 
and  thus  at  least  one  of  the  contingencies,  on  which  the  en- 
tire  rent  became  due  and  payable  in  advance,  actually  hap- 
pened. 

Without  pursuing  the  subject  further,  we  are  dearly  of 
opinion  that  there  was  no  error  in  awarding  to  the  landlords 
one  year's  rent,  less  the  thirty-six  dollars  setoff,  etc.  There 
is  nothing  else  in  the  case  that  requires  further  comment 
The  action  of  the  court  below  is  amply  vindicated  in  the 
opinion  sent  up  with  the  record. 

Decree  affirmed  and  appeal  dismissed  with  oosts  to  be  paid 
by  appellants. 


Lahdlobd  avd  Tbhaht— Rum.— Hie  right  of  Mm  landlord  te 
thlo  to  or  a  ItoB  on  the  oropo  to  bo  raiaed  by  hts  tMiaat  k  tfao  snbjoel  el  the 
ostcnded  noto  to  Dto  KiM^A  V.  JibMcli;  M  Aok  St  Rofii  in 
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HioKOK  t;.  Still. 

[MS  PmaVLTAlOA  STATI,  USw] 

Tbihiim    Fowb»  or  Saia— A  tnuioa  u  not  penoittod  tm  dmgriw 

mU  of  a  power  of  sale  oonferred  for  the  benefit  of  thm  tmst;  nor  to  an 
fetter  ite  ezeroiae  by  himaell  or  his  enooeaMr  as  to  defent  tha  yniya— 
of  the  tmetb 

O.  8.  Patteriont  for  the  appellant 
J.  O.  Johmon^  for  the  appellee. 

*^  Fell,  J.    The  case  stated  is  intended  to  take  tbe  piaoe 
of  a  bill  in  equity  to  enforce  the  specific  performance  bj  the  de- 
fendant of  a  contract  for  the  sale  of  real  estate  made  by  hie 
predecessor  in  the  trust.    The  primary  question  is  whether 
the  agreement  entered  into  by  Charles  Still  as  executor  was 
a  valid  exercise  **^  of  the  power  of  sale  conferred  npon  him 
by  the  will  of  Sarah  K«  Still.    The  power  given  is  in  theee 
words:  '*I  authorize  and  empower  my  executor  at  any  time 
during  the  lifetime  of  my  husband  with  his  assent,  and  I 
direct  him  immediately  upon  the  decease  of  my  said  hoe- 
band,  or  so  soon  thereafter  as  may  be,  to  sell  the  whole  or  any 
part  of  my  real  estate  for  cash,  upon  credit  or  ground  rent/' 
etc.    On  October  20,  1890,  Charles  Still,  executor,  agreed 
with  the  plaintiff  in  writing  as  follows:  **That  if  Greraldiae 
H.  Hickok  desire  to  become  a  purchaser  of  that  piece  of 
ground  or  land,  with  house  and  appurtenances  thereon  .  •  •  • 
of  which  she  is  now  lessee  and  occupier  at  any  time  daring 
her  leasing  of  the  property,  she  may  do  so  for  the  sum  of  nine 
(9)  thousand  dollars,  to  be  paid  as  follows,"  etc.    The  plaio- 
tiCT  was  then  in  possession  under  a  lease  from  the  executor* 
which  did. not  end  until  May  1,  1894.     Charles  Still  died 
February  13,  1892,  and  letters  of  administration  de  bonis  nan 
cum  teitamento  annexe  were  granted  to  Albanus  C.  Still,  the 
defendant  in  the  case  stated,  and  the  appellee.    On  Decern* 
ber  8,  1893,  the  plaintiff  notified  the  defendant  of  her  inten* 
tion  to  purchase  under  the  agreement. 

The  power  conferred  is  an  authority  to  sell  during  the  life 
of  the  husband,  and  a  i)eremptory  direction  to  sell  imme* 
diately  after  bis  death.  As  the  husband  of  the  testatrix  wae 
the  executor,  and  during  his  life  the  sole  possessor  of  the 
power,  he  might  have  made  a  sale  deferring  the  time  of  set- 
tlement  This,  however,  he  did  not  do.  He  did  not  sell  the 
property,  but  entered  into  an  agreement  with  the  plaintifl^ 
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-which  gave  her  the  priyilege  of  buying  at  any  time  within 
three  and  a  half  yeara.  By  this  agreement  she  was  entirely 
free;  she  was  not  bound  to  purchase.  But  he,  and  in  the 
-event  of  bis  death  his  successor  in  the  trust,  was  bound  to 
eell  to  no  one  else  during  the  period  fixed.  The  vice  of  the 
agreement  is  that  it  bound  the  trust  estate,  no  matter  what 
the  detriment  to  it  might  be,  without  giving  it  any  oorre* 
spending  advantage.  This  was  not  a  use  of  the  power,  but  a 
surrender  of  it  for  the  time.  It  suspended  the  exercise  of  the 
•discretion  which  had  been  given  the  executor,  and  defeated 
the  direction  in  the  will  for  an  immediate  sale  upon  his  death. 
A  trustee  cannot  be  permitted  to  deprive  himself  of  a  power 
conferred  for  the  benefit  of  the  trust,  or  so  to  fetter  its  exer- 
cise by  himself  or  his  successor  as  to  defeat  the  purpose  of 
the  trust. 

^**  We  do  not  find  that  the  question  involved  has  been 
decided  in  our  cases,  but  it  has  been  considered  in  two  Eng- 
lish cases  {Clay  v.  Rufford^  6  De  Oex  &  S.  786,  and  Oceanic 
Steam  Nav.  Co.  v.  Sutkerberry,  L.  R.  16  Ch.  Div.  236),  which, 
while  difi'ering  somewhat  in  their  facts  from  the  one  under 
consideration,  are  decided  upon  principles  which  are  fully 
applicable  to  it.  Although  they  are  against  his  contention! 
our  notice  has  been  directed  to  these  cases  by  the  learned 
counsel  for  the  appellant  with  the  highly  commendable  pur- 
pose of  aiding  the  court  in  the  examination  of  a  question 
which  is  almost  barren  of  authority. 

We  are  of  opinion  that  the  contract  made  with  the  plaintiff 
by  Charles  Still  was  not  a  valid  exercise  of  the  power  of  sale 
conferred  upon  him  by  the  will  of  Sarah  K.  Still,  and  the 
judgment  of  the  court  of  common  pleas  is  affirmed  at  the  cost 
of  the  appellant. 

TausTEBS— PowiBS. — A  tniBtett,  under  a  deed  of  tniit^  has  no  power  te 
Impoee  new  terms  or  oonditions,  or  to  alter,  very,  or  dispense  with  thoao 
oontained  in  the  deed:  Oa$M  r.  Rtm.  33  lU.  244;  85  Am.  Dea  270;  HwM 
▼.  TwmMhtnd.  31  Md.  386;  100  Am.  Dta  e3|  NiM  w.  Ogdm.  »  HI.  S83i 
41  Am.  Deo.  311. 

An.  SI.  BMBn  VSik  XLVIL^Ii 
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Webtheimbb  v.  Thomas. 

(Ua  PBMMRLYAJnA  9tATB,  US.] 

TSVDOE  AMD  ViHDBB— NoTlos  ov  LEA8i.>-Aa  between  A  randm*  and  wode^ 
the  latter  ie  eheiged  with  notice  of  the  corenanta  in  a  ieaae  of  wliidi  be 
knowsy  bnt  haa  not  examined,  mod  aa  to  the  eontenta  of  whioh  ho  hai 
not  been  mialed,  but  be  ia  not  charged  with  notioe  of  a  distiiM*  eoUa^ 
eral  agreement. 

Veil  DOE  AMD   VbMDBB—LiASB  A8    NoTICS  OF  OpTIOV  TO   PURGBASK — Ab 

agreement  by  a  landlord  giving  hia  tenant  an  option  to  parcfaaiih 
-  thongh  incorporated  in  the  leaae,  ia  no  part  of  lt»  and  ia  not  notice  to  a 
third  party  who  agreea  to  pnrchaae  from  the  landlord.  If  the  tenant 
ezeroisee  hia  option  to  parchaae  during  hie  tenancy,  anoh  third  penoa 
may  parchaae  from  him,  and  recover  the  difference  in  prioe  from  the 
landlord. 

Assumpsit  for  breach  of  contract  to  sell  land.  The  de- 
fendants agreed  in  writing  to  sell  to  plaintiff  oertain  premises 
then  leased,  the  lease  having  several  years  to  ran,  and  con- 
taining a  clause  giving  the  tenant  an  option  to  purchase  the 
land  at  twelve  thousand  dollars*  Plaintiff  knew  of  the  lease, 
but  not  of  the  option  which  the  tenant  subsequently  exer- 
cised, and  under  whioh  he  received  a  deed.  Plaintiff  then 
purchased  the  property  from  the  grantee  of  the  tenant  far 
sixteen  thousand  five  hundred  dollars,  and  sued  the  land- 
lord for  the  difference  between  that  and  the  option  price. 
Verdict  and  judgment  for  defendants  under  binding  inBtrui^ 
tions  from  the  court    Plaintiff  appealed* 

0.  P.  Rich,  for  the  appellant. 

W.  P,  Bowman^  for  the  appellees. 

^^^  Fell,  J.  The  general  rule  is  that  notioe  of  a  lease 
will  affect  the  purchaser  of  real  estate  with  notice  of  the  cov- 
enants contained  in  it.  If  with  knowledge  of  a  lease  he 
buys  without  examining  it  he  cannot  afterward  object  that 
he  had  no  notice  of  a  particular  covenant  The  equity  of  a 
tenant  in  possession  may  extend  still  further,  and  notice  of 
unusual  covenants  and  even  of  a  collateral  agreement  to  pur* 
chase  may  be  imputed  to  the  vendee.  This  equity,  however, 
rests  upon  the  fact  of  possession,  which  is  notice  to  the  pur^ 
chaser  of  the  occupant's  title  and  of  the  fact  that  the  prop* 
erty  is  affected,  and  imposes  upon  him  the  duty  of  inquiry. 
The  purchaser  is  therefore  chargeable  with  notice  not  only 
when  the  evidence  raises  a  presumption  that  be  knew,  but 


UBO  when  there  18  just  grouDd  for  infemng  that  r«aednftbl« 
diligence  would  have  led  him  to  discover  the  truth.  But 
this  rule  of  constructive  notice  by  tenancy  does  not  Apply  to 
controversies  between  the  vendor  and    the   vendee.      Facta 

■  which  in  a  controversy  with  a  third  party  whose  rights  have 
„  been  prejudiced  by  the  sale  would  affect  the  vendee  with 
j  constructive  notice  will  not  charge  him  with  defects  in  tbo 

vendor's  title:  2  Lead.  Cas.  Eq.,  pt.  1,  p.  145.     While  the 

■  vendee  is  put  to  inquiry  as  to  the  tenant's  title,  the  duty  of 
'  inquiry  arises  because  of  the  possession.  In  protection  of 
u  innocent  parties  the  docLrine  of  implied  notice  has  been  car- 
t   ried  to  its  fullest  extent.     As  between  the  vendor  and  the 

vendee,  the  latter  is  held  to  have  had  notice  of  the  covenants 
of  a  lease  of  which  he  knew  but  had  not  examined,  and  as 

;    to  the  contents  of  which  he  has  not  been  misled,  but  he  is 

,    not  charged  with  notice  of  a  dif^tinct  collateral  agreement. 
When  the  agreement  in  this  case  was  made,  the  plaintifiTs 

,  agent  knew  that  the  property  purchased  was  in  the  posses- 
eion  of  a  tenant  under  a  lease  from  the  defendant.  The 
agreement  was  made  expressly  subject  to  this  lease.  Actual 
notice  of  the  lease  cRrried  with  it  constructive  notice  of  all 
its  covenants  and  conditions  relating  to  the  tenure  or  intended 
to  secure  or  enforce  the  rights  and  duties  of  the  parties  to  it 
as  landlord  and  "^  tenant;  but  there  does  not  seem  to  be 
ground  as  between  the  parties  for  carrying  the  implication 
of  notice  further.  The  agreement  giving  (he  tenant  an  op' 
Uon  to  purchase,  although  incorporated  in  the  lease,  was  not 
a  part  of  it  It  was  a  distinct  agreement  having  no  necessary 
connection  with  the  lease.  It  was  unusual  and  not  to  be 
expected.  Had  this  agreement  been  separate  and  distinct 
from  the  lease  in  form  as  it  was  in  substance,  it  clearly  would 
not  have  been,  as  between  the  parties  to  this  action,  notice  of 
the  tenant's  equity. 

We  are  of  opinion  that  the  case  should  not  have  been 
irithdrawn  from  the  jury  on  the  Ri'cund  that  the  plaintiff 
was  charged  with  notice  of  the  agreement  to  sell.     That  his 

'   agent  had  actual  notice,  or  purposely  avoided  it,  and  in  fact 
secured  by  the  agreement  only  the  right  to  take  title  to  the 
property  in  the  event  of  the  failure  of  the  tenant  to  do  so^ 
the  jury  might  well  have  found  from  the  testimony. 
The  judgment  is  reversed  and  ■  venire  de  novo  awaided. 


TanoR  AVD  Pitkohuis.— Tbe  i ilwwr  at  •  lot  whidi  la  mbjoot  to  ■ 

|>MMma]  rartriotira  affTMmant  antaiad  into  b;  ita  ownar  U  bonnd  br  <ia 
NatriotioD  in  a  ooort  oF  aqnityi  nnlaat  ha  wu  a  pnrehaaar  in  good  Eaith  ■ 
igniiraoM  of  tha  rattrietiom  Ltok  t.  QcUiur,  12»  H.  Y.  S27t  SB  Ah.  ft. 
Bap.  BIS,  and  nata. 


SOHAEFFEB   V.  PHILADELPHIA    AND    BeADINQ    R.  R 

[US  PucmTLTUtiA  Btati,  300.) 

CUriisbb  or  LiTiarocK— NtoLiaBsci— LiHiTAiToH  or  Luxh^ft, — b  aa 
aati<»i  foDDdcd  on  tha  eommoD-law  liability  of  a  carriar  to  rvoorar  far 
injur;  to  liveatoek  dnring  traniportation,  tha  linrden  of  proof  a«  toaay 
limitation  thereon  by  ipeoial  oontreot  ia  oa  the  oarrier.  tJolaaa  aaah 
limitation  ia  admitted  oralaarly  ettabliahed  by  proof,  tha  qnastios  ialor 
tha  jnry. 

Oabuus  or  LivuTOOK— NMLiojufCK— OriHioir  Btidbkox.— In  Kn  aetiea 
agl^it  a  carrier  to  recorar  (or  injur;  to  liveetock  during  tcmoapocta- 
tioD,  after  eridenoe  ii  preaanted  to  iho<r  that  the  animala  wora  ia  piod 
aoodition  when  received  b;  the  oarrier,  tbat  tho  injariei  vara  ei  rpomi 
«ocarr«ace,  and  not  inch  as  the;  would  hare  inflioted  upon  eaoh  otfaaa, 
except  involnntaril;  by  beinc;  thrown  down  and  trampled  npoo,  or  beini 
Jammail  together  by  a  collision  or  roagh  handling  of  can,  witnaMW  wko 
have  been  for  yean  engaged  in  ahipping  inch  animali,  who  know  tbeir 
habits  and  the  eaniei  likely  to  lead  to  their  injury  while  on  cara,  and 
who  saw  the  injured  animals  when  tbay  were  unloaded,  are  oompatant 
to  express  an  opinion  as  to  the  caose  of  Uie  injnriea. 

CaltBiKRa  or  LiVEarocK— Neouornok — FBtsniiTTiON.— Although  thm  iwla 
tbat  injury  to  the  conlenta  ot  a  oar  raises  a  presumption  of  n^ti|i«nca 
in  traasportation  without  direct  OTideDoe  of  aceidant  or  improper  band- 
ling  of  cars  applies,  with  propar  limitations,  to  livestock,  yet  it  does 
not  apply  to  injur;  anch  aa  aniuials  roluntarily  inflict  upon  ea«h  otbar, 
or  which  can  be  accounted  for,  or  satiifaotorily  explained  oa  sooia 
gronnd  other  than  negligent  management  of  the  train,  nor  doaa  ifc  tf- 
ply  la  eaaa  of  death  from  natural  or  unknown  oanse^ 

J.  Snyder  and  P.  S.  Zieber,  for  tbe  appellant. 
I.  Hietler  and  D.  N,  Schaeffer,  for  the  appellee. 
*'*  Fell,  J.  Whether  the  plnintifis'  mulee,  whioh  were  Iih 
Jnred  while  being  carried  in  a  caron  the  defendant's  road,  had 
been  Bhipped  under  a  special  contract  reatricting  the  defend- 
ant'B  liability  as  a  carrier  was  a  question  in  dispute  at  tbe 
trial.  Aa  the  action  '*'  was  founded  upon  the  common-law 
liability  of  a  carrier,  the  burden  of  proof  aa  to  any  limitation 
-thereof  reeled  with  tbe  defendant,  and,  unleas  it  was  admitted 
<or  clearly  established  by  proof,  the  question  was  oeoessaiilj 
itor  the  jury.   That  the  preponderaooe  of  evidenoe  was  in  &nr 
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of  Buob  a  limitation  woald  not  have  justified  the  coui 
breaking  it  as  an  established  taot.  The  question  was  prop 
Bubmitted  with  fall  and  accurate  instructions  as  to  the  e 
of  such  an  agreement  if  found  to  exist.  This  disposes  oi 
first  assignment  of  error,  and  the  remaining  assignments  i 
be  considered  together.  They  relate  to  the  admission  of 
timony  as  to  the  cause  of  the  injuries,  and  to  the  snfficic 
of  this  testimony  to  sustain  a  finding  for  the  plaintiffs. 

The  plaintiffs  had  a  carload  of  young  mules  and  < 
shipped  from  Cynthiana,  Kentucky,  to  Fleetwood,  Penr   j 
Tania.     The  car  was  received  by  the  defendant  from  anc   i 
railroad  company  at  Harrisburg.     When  the  car  rea< 
Fleetwood  a  number  of  the  mules  were  found  to  be  serio   i 
injured.    To  meet  any  defense  based  upon  the  ground 
reBtricted  contractual  liability,  the  plaintiffs  assumed    ! 
burden  of  proving  that  the  injuries  resulted  from  neglig    i 
while  the  car  was  on  defendant's  road  and  in  charge  c    i 
employees.    Testimony  was  presented  to  show  that  the    i 
mals  were  in  good  condition  and  uninjured  when  they 
received  at  Harrisburg;  that  the  injuries  were  of  recen    : 
eurrence,  and  not  such  as  the  animals  would  have  infli    > 
upon  each  other,  except  involuntarily  if  they  were  thi    i 
down  and  trampled  or  jammed  together  by  a  coUisio 
rough  bandling  of  the  cars.    Witnesses  who  had  beei    I 
years  engaged  in  shipping  mules,  who  knew  their  habits    i 
disposition  and  the  causes  likely  to  lead  to  their  injury  y    i 
on  board  Cars,  and  who  saw  these  mules  when  they 
unloaded,  were  allowed  to  express  their  opinions  as  tc 
cause  of  the  injuries.    The  value  of  their  opinions  was  fo 
jury  to  determine,  and  we  see  no  valid  objection  to  admi 
the  testimony. 

There  was  no  evidence  of  an  injurious  accident  to  the  t 
nor  was  there  any  direct  evidence  of  improper  or  negl 
handling  of  the  cars.  Injury  to  the  contents  of  a  car 
however,  furnish  ground  for  an  inference  of  want  of  ordi 
care  in  transportation:  American  Express  Co.  v.  Sand 
Pa.  St.  140;  Orogan  v.  Adams  Exp.  Co,,  114  Pa.  St.  62; 
Am.  Rep.  860;  Phosnix  Pot  »^*  Works  v.  Pittsburg  etc. . 
Co.,  189  Pa.  St.  284;  Buck  v.  Pennsylvania  R.  R.  Co. 
Pa.  St  170;  80  Am.  St.  Rep.  800;  New  York  Cent.  eU. 
Co.  V.  Eby,  22  Week.  Not  Oas.  92.  There  is  no  reason 
this  rule,  with  proper  limitations,  should  not  apply  tc 
mate  objects.    It,  of  course,  would  have  no  application  i 
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case  of  injuries  which  are  soch  as  animals  rolantarilj  inffid 
apon  each  other,  or  which  cannot  be  accounted  for,  or  m\iA 
can  be  satisfactorily  explained  on  any  other  ground  than  thit 
of  negligence  in  managing  the  train;  nor  in  caoea  of  d^tk 
from  natural  causes,  or  causes  entirely  unknown,  as  in  Pai«> 
iylvania  R.  R.  Co.  v.  Raiordon,  119  Pa.  St  677;  4  Am.  84, 
Rep.  670. 

The  case  on  the  facts  was  one  of  great  doubt,  bat  the  jnrr 
was  not  left  to  mere  conjecture.  The  testimony  famished  the 
basis  for  an  intelligent  finding,  and  its  sabmission  was  bm 
from  error. 

The  judgment  is  affirmed. 


Cabkuhs— CoMTRAon  LxMrriNO  LiABiLrrr—BirRDmir  of  Pboov. — ^Wb« 
a  common  oarriar  claims  ezompiion  from  liability  for  injury  to  g<tod»  nadta 
A  tpectal  cootraofc,  the  bniden  of  proof  is  upon  him  to  show  that  the  loss  cr 
damage  resnltad  from  one  or  more  of  the  excepted  oanses  in  tba  oomfne^ 
and  without  his  fanlt:  Johnmm  t.  Alabama  etc,  Ry.  Co.,  69  Mian.  191;  IS 
AuL  St  Rep.  63i,  *ad  especially  note.  See,  further,  the  note  to  Kmum 
ttc  R.  R,Co.  Y.  Rodebaugft,  6  Am.  St.  Rep.  729. 

Carriers  ov  LirsarooK  ari  not  Liablb  for  injnries  resulting  from  the 
natural  propensity  of  animab  to  injure  themselres  or  one  another:  Ifotes  te 
Selby  Y.  WUmington  etc  R.  R,  Co.,  ^  Am.  St  Bep.  889,  aadCSMfas  ▼•  Med^ 
Uc  R*  R.  Co,,  67  Am.  Doa  210. 


NeILSON   V.    HlLLSIDB    CoAL    AND    IftOK   OoMPANT. 

[168  PRHMSTLVAinA  STATB,  266.] 

Master  and  Sbrvant—Minob  Emplotbb— KBOLioENCB—QuBsnov  fOB 
JoRY. — If  a  minor,  who  has  not  reached  the  age  when  capacity  to  see 
and  appreciate  danger  is  presumed,  is  employed  to  do  one  kind  of  work 
and  then  placed  at  another  employment  more  dangerous  in  chartMster,  it 
is  the  duty  of  the  employer  to  see  that  he  recelYes  such  instruction  ss 
informs  him  of  the  danger  surrounding  him,  to  enable  him  aa  far  u 
practicable  to  avoid  it.  The  failure  to  perform  this  duty  renders  the 
employer  liable  in  case  of  injury  to  the  servant. 

Master  and  Servant— Ck)NTRiBU*roRT  Kbguobkcb— Sitddbh  Pbrh..— A 
servant,  whether  minor  or  adults  without  fault  on  his  part^  snddenlj 
placed  in  a  position  of  peril  by  his  employer,  is  not  guilty  of  oontribn* 
tory  negligence  in  failing  to  quickly  decide  and  act  upon  the 
course  to  escape  the  threatened  danger. 


E.  Warreriy  E.  N,  Willardy  and  H.  A.  Knapp^  for  the  ap 
pellant. 

O.  Smith  and  L.  P.  Weidman^  for  the  appellees. 


age,  was  «ii]pIo7ed  hy  the  defendant  at  its  colliery,  and  i 
the  time  of  bis  injury  be  was  stationed  at  the  bead  of 
breaker  to  assiBt  in  the  movement  of  cars.  The  loaded  oa 
received  from  the  mine  were  run  to  the  dump  or  tipple,  ac 
after  being  emptied  were  drawn  back  and  shifted  to  anothi 
track.  An  endless  chain  moved  between  the  tracks,  and  tl 
power  was  communicated  from  this  to  the  cars  by  means 
a  sling-chain  some  fifteen  feet  long,  one  end  of  which  w: 
hooked  to  the  moving  chain  and  the  other  to  the  front  of  tl 
car.  When  a  car  had  been  drawn  back  the  desired  distan 
the  chain  was  unhooked  at  both  ends  and  carried  back  to 
used  in  moving  the  next  car.  In  order  to  detach  the  slin 
chain  it  was  neoessary  to  stop  the  movement  of  the  endle 
chain.  When  this  was  done  and  the  sling-chain  had  beooi 
safficiently  slack  it  was  unhooked  from  the  oar  by  the  plai 
tiff  -and  from  the  endless  chain  by  another  boy.  The  plai 
tiff  in  the  performance  of  this  work  was  required  to  stai 
on  the  front  bumper  of  the  oar.  At  the  time  of  the  aooidei 
because  of  the  failure  of  the  boy  who  had  charge  of  the  m( 
ing  chain  to  stop  it  at  the  right  time,  the  plaintiff  was  unal 
to  unhook  the  sling-chain  from  the  car  with  one  hand  wh 
he  held  faet  to  the  car  with  the  other.  In  his  effort  to  ( 
fasten  the  chain  he  took  hold  of  it  with  both  hands  a 
attempted  to  jerk  it  with  one  in  order  to  get  the  necessf 
Black:  to  unhook  it  with  the  other.  As  a  consequence  of  tl 
when  the  chain  was  loosened  he  fell  in  front  of  the  oar  a 
was  injured. 

There  was  testimony  that  the  plaintiff  bad  lieen  emploj 
1(8  a  slatepicker,  and  that  a  month  before  the  accident 
bad  been  directed  to  work  on  the  cars;  that  hia  father 
account  of  the  dangerous  character  of  this  work  had  objec 
to  bis  doing  it;  that  he  had  been  sent  back  to  pick  slate  e 
remained  at  that  work  until  two  weeks  before  he  was  injur 
when  without  '•*•  his  father's  knowledge  he  had  again  b 
sent  by  the  foreman  to  the  cars.  The  testimony  was  c 
fiicting  as  to-the  dangerous  character  of  the  employment  i 
whether  the  plaintiff  had  been  informed  of  it  and  itistruc 
how  to  do  the  work  so  as  to  avoid  its  danger. 

Two  grounda  of  negligence  were  alleged  upon  the  ti 
The  first  was  in  placing  a  boy  of  the  plaintiffs  age,  with 
knowledge  or  experience,  at  a  dangerous  work  without  s 
instructions  as  would  enable  him  to  understand  it  and  ftA 
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its  risk.  The  second  was  in  placing  an  incompetent  boy  b 
charge  of  the  machinery  by  which  the  motion  of  ttad  endlew 
chain  was  regulated.  The  case  was  submitted  on  the  fini 
ground  only,  the  learned  judge  instructing  the  jury  that  there 
was  not  sufficient  evidence  to  sustain  a  finding  that  the  boy 
in  charge  of  the  machinery  was  incompetent. 

While  upon  its  facts  the  case  is  a  very  close  one,  it  could 
not  have  been  properly  withdrawn  from  the  jury.     Both  the 
place  and  the  character  of  the  employment  were  dangerous. 
The  plaintiff  had  not  reached  the  age  when  capacity  to  see 
and  appreciate  danger  is  to  be  presumed.     Under  these  cir- 
cumstances it  was  the  duty  of  the  employer  to  see  that  be 
received  such  instructions  as  would  inform  him  of  the  dan* 
gers  which  surrounded  him,  and  would  enable  him  as  far  ai 
practicable  to  avoid  them.    Whether  this  duty  was  performed 
was  necessarily  a  question  of  fact:  Rummel  v.  DUworthf  131 
Pa.  St.  509;  17  Am.  St.  Rep.  827;  Kehler  v.  Schwenk,  161  Pa. 
St.  505;  31  Am.  St.  Rep.  777.    The  only  ground  upon  which 
the  plaintiff  under  the  evidence  could  be  charged  with  con- 
tributory negligence  was  that  he  attempted  to  unhook  the 
sling-chain  when  he  found  that  the  machinery  bad  not  been 
applied  so  as  to  slacken  it,  instead  of  jumping  from  the  car 
at  once.    But  this  was  to  be  determined  in  view  of  his  knowl* 
edge  and  judgment,  and  the  surroundings.     Without  fanlt 
on  his  part  he  was  suddenly  placed  in  a  position  of  peril,  and 
he  could  not  be  held  to  the  duty  of  quickly  deciding  and 
acting  upon  the  wisest  course  to  escape  the  threatened  dan* 
ger.    Even  an  adult  under  the  same  circumstances  would 
not  be  held  to  such  a  duty. 

We  find  no  error  whatever  in  the  manner  in  which  the  case 
was  submitted  to  the  jury.  The  charge  of  the  learned  judge 
fully  covered  every  point  which  was  presented  or  arose  at  the 
trial,  and  the  instructions  were  clear  and  adequate. 

The  judgment  is  afiSrmed, 

Mastbb  and  Sbrvaht— Minor  Emplotbb— Chanok  of  SicPLOTifBirf-* 
Duty  to  Warn— Quistiom  job  Jury. — ^If  a  young  servant  employed  la 
one  oapaoity  is  injured  while  performing  a  diflferent  and  more  dangeroat 
duty,  it  is  a  question  of  fact  for  the  jury  whether  he  had  been  safioieotl/ 
warned  and  instmeted  as  to  the  dangerous  employment:  Rummd  ▼•  ^^ 
wrih,  131  Pa.  St.  609;  17  Am.  St.  Rep.  827.  See,  also^  the  note  to  Qkner 
T.  Dwight  Mfg.  Co,^  12  Am.  St.  Rep.  615,  and  the  extended  note  to  Fi^  ^' 
OmUral  Pae.  R.  R.  Co.,  1  Am.  St  Rep.  29. 

OoNTRiBUTOKT  Nbgliqbnob— SuDDBN  Pbbil.— That  ono  does  not  a^* 
tho  Mtfest  and  best  course  to  avoid  injury  when  saddmly  exposed  to  gl**^ 
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danger  does  boI  make  him  ohargeable  with  eontrilmtoffx  iMgligenoei  DidH* 
•on  ▼.  Omakaetc  Bp.  Oo,,  184  Mo.  140;  46  Am.  Si  Rap.  429.  TheUw  doa» 
not  require  one  who  le  earpriaed  or  oonfoaed  b j  raddea  danger  to  eel  ••» 
cording  to  any  fixed  mlei  Note  to  A.  L<miB  €te,  Bp.  09,  r.  Mmrraih  89 


Sloan's  Appbau 

PfiS  TEKHnLTAXlA  BtATM,  422.) 

Lboacob— Rial  Bratk  whbn  Bound  iob  Patiumt  or.  *The  blendiiig  of 
the  real  and  peraonal  eatate  in  the  residnar  j  elanae  in  a  will  binda  tho 
real  eatate  for  the  p*7ment  of  legaoiea. 

liBOAOiia— IHTBBI8T  ON.— If  the  aettlement  of  an  eatate  ii  delayed  by  liti* 
gation,  the  pecuniary  legatees  are  entitled  to  legal  interest  on  their  leg* 
aoiesy  although  the  exeontor  is  unable  to  realixe  that  much  intereat  ii^ 
ineome  from  the  estate,  and  the  residuary  legatees  oannot  oomplain,  ao 
the  estate  is  charged  with  the  payment  ci  debts  and  pecuniary  legaoieo 
firsts  and  not  until  this  is  done  is  the  residue  ascertained  or  the  extent 
of  their  interest  determinable. 

Lboaoixs— Intbbbst  on. — After  legacies  become  due  and  payabia  they  are 
matured  obligations  against  the  estate,  and  bear  intereat  at  the  legal 
rate. 

Wills — Rbvocation  of  Charitablb  Bbquxst  bt  Codioil.— If  a  testator 
makes  a  charitable  bequest  by  will,  and  afterward  ezecutea  a  codicil  m 
which  he  declares  that  "  I  hereby  annul  and  revoke  the  bequest "  to  the 
charity,  and  "instead  thereof  I  give  and  bequeath "  the  same  sum  to  a 
trustee,  to  pay  the  income  to  two  persons  during  their  lives,  and,  upon 
their  death,  to  pay  the  principal  to  such  charity,  the  codicil  does  not 
revoke  the  bequest  to  the  charity,  but  only  poatponea  its  time  of  pay* 
men! 

J^.  Ravate  and  E.  0.  HinUey^  for  Rebecca  H.  Sloan,  appel* 
lant. 

R.  J.  Byron  and  A.  W.  Bomberger^  for  Josephine  Holbacb 
and  Mary  Perry. 

H.  S.  P.  NieJiaU  and  J.  F.  /imUn,  for  the  Presbyterian  (h> 
phanage. 

J.  0.  Johnsim^  for  the  Pennsylvania  Company  for  Insnranoe 
on  Lives,  executor.  • 

^^  Williams,  J.  The  appellant  is  one  of  three  Te8i€laar7 
legatees  under  the  will  of  Jaooes  Watt  The  testator  made 
two  specific  gifts  of  real  estate  and  several  pecuniary  legacies 
amounting  in  the  aggregate  to  about  one  hundred  thousand 
dollars.  He  then  gave  all  the  **rest,  residue,  and  remainder^ 
of  his  estate,  real  and  personal,  to  his  three  sisters,  share  and 
share  alike.    The  personal  estate  is  not  sufficient  to  pay  the 


legaciea,  and  the  fint  question  raued  07  this  appeal  u  OTer 
the  liability  of  ths  real  estate  for  the  deficiency.    The  ooart 
below  rightly  beld  that  ***  the  blending  of  the  real  and  pa<- 
eonal  estate  in  the  Tesiduary  clanse  bound  the  real  estate  for 
the  payment  of  the  legacies  by  implication,  since  "  the  red- 
due  and  remainder"  can  only  be  ascertained  after  the  pay 
ment  of  the  debts,  legscies,  and  ezpensee.     This  has  been 
uniformly  beld  in  this  state:  Hasaanclever  v.  ISicker,  2  Blnn. 
6-'5;  BrUben't  Appeal,  70  Pa.  St.  405;  DnvW  Appeal,  83  Pa. 
8t  348.    The  testator  died  in  1886.     His  estate  was  imme- 
diately involved  in  litigation  with  one  of  the  legatees,  who 
claimed  to  be  his  widow,  and  this  claim  was  not  finally  di»- 
posed  of  until  1894,  when  a  compromise  was  effected  and  the 
claim  withdrawn.     Fending  this  litigation  the  executors  were 
unable  to  realise  more  than  four  per  cant  in  income  from  the 
estate.     The  legatees  claim  interest  at  the  rate  of  six  per  cent 
on  their  unpaid  legacies,  and  the  appellant  contends  that  they 
ought  to  receive  no  more  than  the  estate  has  actually  earned. 
The  learned  court  below  awarded  interest  at  the  legal  rate. 
We  do  not  see  how  it  could  have  done  otherwise.     After  the 
legacies  became  due  and  payable  they  were  matured  obliga- 
tioiiB  against  the  estate,  and  bore  interest,  as  any  other  liqui- 
dated demands  would  do,  at  the  rate  fixed  by  law.     The 
estate   might  have  consisted  of  unimproved  city  property 
producing  no  income  whatever.     In  that  event,  if  the  conten- 
tion of  the  appellant  is  sound,  the  legacies  would  have  borne 
no  interest  no  matter  how  long  they  were  withheld.     It  was 
doubtless  to  the  advantage  of  the  legatees  that  the  claim  of 
the  alleged  widow  should  be  adjusted,  and  they  may  have 
acquiesced  in  what  seemed  a  necessary  delay  in  the  settle- 
ment  of  the  estate,  but  unless  they  agree  to  forego  interest, 
or  to  accept  a  less  rate  than  that  fixed  by  law,  they  were 
entitled  to  demand  payment  of  principal    and  interest   at 
soon  as  it  was  practicable  for  the  executors  to  make  it.     The 
residuary  legatees  are  in  no  position  to  complain,  for  tbt 
estate  is  charged  with  the  payment  of  the  debts  and  the 
pecuniary  legacies  first,  and  not  until  this  is  done  is  the  res- 
idue ascertained  or  the  extent  of  their  interest  in  the  estate 
determinable.     The  remaining  question  raised  by  the  assign- 
ments of  error  is  over  the   effect   of  the  codicil   upon  the 
bequest  to  the  Presbyterian  Orphanage.     The  will  was  ez» 
cuted  on  the  third  day  of  January,  1885,  and  contained  the 
following:  "Item  (14),  I  give  aud  bequeath  to  the  PteabyU* 


Tian  Orphanage  in  tne  state  of  Pemisylvanift  tbe  sam  of  serea 
***  thousand  dollars  to  build  a  cottage  for  a  school,  and  to 
be  named  the  Findlay  Highland  Home."  Some  fifteen 
months  later,  on  the  twelfth  da^  of  April,  1886,  he  executed 
a  codicil,  the  sole  purpose  of  wfaioh  was  to  postpone  the  time 
when  the  money  should  be  payable  to  tbe  orphanage,  bo  that 
the  interest  upoti  five  thousand  dollars  thereof  should  be 
payable  to  Jacob  Michael  while  he  lived,  and  tbe  interest 
upon  the  remaining  two  tbouaand  dollars  thereof  should  be 
paid  to  Josephine  Holbach,  widow,  during  her  natural  life, 
And  the  principal  sum  should  remain  invested  pending  these 
lives.  For  tlie  purpose  of  making  this  change,  tbe  testator 
made  the  Pennsylvania  Company  for  the  Insurance  of  Lives 
Aod  Granting  Annuities  a  trustee,  charged  with  the  invest- 
ment of  the  money  and  the  payment  of  tbe  interest  to  the 
annuitants  until  their  respective  deaths,  and  thereupon  to 
pay  over  the  respective  sums  held  for  the  benefit  of  tbe  de< 
ceased  annuitants  to  the  Presbyterian  Orphanage  for  the 
purposes  named  in  the  will.  The  subject  is  introduced  into 
•the  codicil  by  the  words;  "I  hereby  annul  and  revoke  tbe 
bequest  to  the  PreBbyterian  Orphanage  in  the  state  of  Penn- 
sylvania," and  then  follow  immediately  the  words:  "And, 
ioetead  thereof,  I  give  and  bequeath,"  to  the  trustee,  for  the 
purposes  already  stated,  viz.,  for  investment  and  payment  of 
interest  to  the  annuitants  during  the  life  of  each,  and  then 
for  the  payment  of  the  principal  over  to  tbe  orphanage  "to 
build,  or  aid  in  building,  said  cottage  for  a  school,  to  be 
named  the  Findlay  Highland  Home,"  Within  one  calendar 
month  after  the  execution  of  the  codicil  the  testator  died, 
and  the  position  is  now  taken  that  the  bequest  to  the  orphan- 
age is  void  nnder  the  act  of  1855,  The  contention  is  that 
the  bequest  was  revoked  by  the  codicil,  and  tbe  codicil  de- 
feated by  tbe  statute,  so  that  the  seven  thousand  dollars  the 
testator  intended  for  the  construction  of  tbe  Findlsy  High* 
land  Home  must  now  go  to  the  residuary  legatees.  Whether 
ibis  is  so  or  not  depends  on  the  testator's  intention.  His 
intention  is  to  be  gathered  from  the  codicil  as  a  whole,  read 
in  the  light  of  the  original  bequest.  Looking  at  the  bequest, 
we  find  the  testator  had  given  the  orphanage  the  sum  of 
eeren  thousand  dollars,  to  be  used  for  a  specific  purpose, 
vii.,  the  erection  of  a  cottage  to  be  ueed  as  a  school  building, 
and  to  be  called  by  the  name  of  the  Findlay  Highland 
Home.    This  would  have  been  payable  at  the  end  of  *** 


oDfl  year  afUr  hli  own  death.  The  codioU  ^tm  tbs  mm* 
aum  of  money,  for  the  aame  purpose,  to  be  paid  od  the  death 
of  the  annaitante.  What  the  testator  did,  and  all  that  he 
intended  to  do,  was  to  ohange  the  time  for  the  payment  at 
the  beqnest,  bo  as  to  give  the  interest  to  the  persons  named 
in  the  codicil  while  they  lived.  This  is  not  a  revocation. 
The  fact  that  the  testator  called  it  by  that  name  does  not 
make  it  sa  Revoke  means  to  recall,  to  take  back,  to  repeaL 
Annul  means  to  abrogate,  to  make  void.  The  coJicil  did 
not  recall  or  make  void  the  bequest  in  any  particular,  except 
as  to  the  time  of  payment,  and  this  it  changed.  It  left  the 
donee,  the  gift,  and  the  purpose  to  which  it  was  to  be  applied 
Qnchanged.  If  the  codicil  did  not  revoke  the  bequest,  then 
the  act  of  1855  has  no  application,  and  the  bequest  stands 
as  originally  made,  changed  only  as  to  the  time  for  payment. 
But,  again,  the  testator  says  that  the  codicil  is  to  be  "in- 
stead of"  the  bequest  in  the  body  of  the  will.  This  expree- 
sion  excludes  the  idea  of  revocation  in  its  technical  eense, 
and  is  equtvalerit  to  a  declaration  that,  in  such  particulars 
as  the  codicil  differs  from  the  bequest,  it  is  to  take  the  place 
of,  or  to  be  instead  of,  the  bequest.  1  Jarman  on  Willa, 
178,  states  the  rule  to  be  that  the  words  "  instead  of,"  used 
in  a  codicil,  are  held  to  mean  "instead  of  so  much  only  as 
is  incompatible  with  the  codicil,"  and  cites  several  English 
cases  in  support  of  bis  statement.  The  codicil  is  incompa^ 
ible  with  the  bequest  in  nothing  except  the  time  of  paynieat, 
and  it  therefore  takes  the  place  of  the  bequest,  or  stands  in* 
stead  of  it,  only  in  that  particular.  What  the  codicil  really 
accompllBhes  is  to  provide  a  small  life  annuity  for  two  of  the 
testator's  friends  by  withholding  the  bequest  from  the  or- 
phanage during  their  lives,  that  the  interest  upon  it  may  be 
paid  to  them  in  the  mean  time.  It  really  diminishes  the 
value  of  the  gift  to  the  orphanage  for  the  benefit  of  the  annui- 
tants, and  so  falls  within  the  purview  of  the  rule  declared  in 
Carl's  Appeal,  106  Pa.  St.  635. 

The  orphans'  court  made  no  mistake  in  dealing  with  thie 
question,  and  the  decree  appealed  from  is  now  affirmed,  the 
costs  of  this  appeal  to  be  paid  by  the  appellants. 

LBaAdUB— Rial  Estatb,  Wben  Bound  fob  thb  Pitxeht  or.— BaU 
•■l*t«  it  never  charged  nrilh  the  payment  ol  legacici  while  tbere  ii  pemmtl 
pMpgrtjreciia^iiing,  unleaa  suah  an  jnteation,  together  with  a  di  recti  on  that 
the  pereoDalty  bo  exempt,  ia  eijiressly  lieclared,  or  may  fairl;  ba  infarred 
froDt  (be  laaguaga  ol  tlia  wiUi   Coodi  r.  CooA,  6  Hoaib,  HOj  1  Am.  SL 
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Sep.  161f  and  note.    An  inUml  io  charge  legaoies  upon  the  realtj  ean 
be  inferred  irom  the  faot  that  the  will  provides:  "First.  After  all  my  Ian 
debts  are  paid,  I  give  and  bequeath  to  J.  8.  the  snin  of  two  thousand  c 
'  lara.    Seoondly.  I  give  and  bequeath  all  the  rest  and  residue  of  my  real  n 

i  ^personal  estate  to  J.  C":  Brill  v.  Wrif^  112  N.  T.  129}  6  Am.  St.  B! 

I  71 7»  and  extended  note. 

I  IiTTXBnT  ON  LiOAOin.— Interest  must  be  allowed  on  a  peonnlary  legi 

After  one  year  from  the  testator's  death,  though  the  will  was  not  pro* 
Qntil  six  months  after  the  expiration  of  the  one  year:  Ogden  ▼•  PoUm^  ' 

!  Mass.  82;  14  Am.  St.  Rep.  401,  and  note.     Interest  may  be  ooUeoted  oi 

legacy  from  the  time  the  legacy  becomes  due:  Van  Bramet  v.  Hcffmm\ 
Johns.  Gas.  200;  1  Am.  Dec  162;  Qltn  t.  ^iiAer,  6  Johns.  Gh.  83;  10  i  I 
I>ee.  310;  CubUm  v.  AdBiM,  1  Houst.  882;  68  Am.  Deo.  422;  BMMl  ▼.  h 
ieU,  1  Paige,  82;  19  Am.  Deo.  392. 


Appeal  of  Pennsylvania  Gompant. 

[US  PINNBTLYANLL  STAIB,  481.] 

Wnxa — ^PowxB  of  Salk— Rents  vhom  Bssiddart  Real  Estate.  • 
power  of  sale  in  a  will  does  not  work  an  immediate  conversion  of 
land  as  between  the  executor  and  the  heir  or  legatee.  The  title  ac  i 
in^  on  the  death  of  the  testator  remains  in  the  heir  or  legatee  i  i 
divested  by  probate  sale  or  the  power  contained  in  the  will,  and 
executor  has  no  power  to  collect  rents  from  the  residuary  real  •  I 
and  use  them  as  assets  of  the  testator's  estate. 

J.  O.  Johnson,  for  the  appellant. 

F.  Rawle  and  E.  0.  Hinkley,  for  the  appellee. 

^*^  Williams,  J.  The  question  raised  by  this  appeal  i  i 
be  stated  thus:  Who  is  entitled  to  the  possession  of  a  tc 
tor's  real  estate  after  his  decease?  In  the  case  of  an  intee  i 
the  question  would  not  be  regarded  as  an  open  one.  I  ; 
his  decease  his  personal  estate  goes  to  his  administrator,  I 
his  real  estate  descends  to  his  heirs  at  law.  What  per  : 
«hall  inherit  as  heirs  at  law  is  a  question  that  has  I  ; 
answered  differently  by  the  laws  of  different  countries; 
when  they  have  been  designated  they  take  at  once  an 
fee  eo  instanti  the  death  of  the  owner.  ^'*  The  coun 
descent  can  be  broken  or  changed  only  by  deed  or  will 
it  is  a  settled  principle  of  law  that  the  heir  cannot  be  d 
herited  except  by  express  words  or  by  clear  implication, 
administrator  cannot  interfere  with  the  inheritanoCi  ai 
he  goes  into  possession  or  receives  the  rents  therefroc 
holds  the  same  not  as  the  assets  of  his  intestate,  but  ai 
agent  or  trustee  of  the  heir  at  law:  Walker'$  Appeal^  IK 


St.  419.  The  same  thing  ii  tnie  of  an  executor.  He  ha» 
no  estate  in  the  testator's  lands  by  rirtae  of  hie  oGBoe  aa  ex- 
ecutor. If  rents  accruing  after  the  testator's  death  oodm 
into  his  hands  he  cannot  apply  them  to  the  payment  of 
debts  or  legacies:  Stoopg'  Etlate,  3t  P.  L.  J.  84;  JVos**  Ap' 
peal,  105  Pa.  St.  258.  The  general  rnle  ie,  therefore,  that  an 
executor  baa  no  right  to  the  possession  of  the  testator's  real 
estate  unless  it  is  given  him  by  the  will.  An  executor  or 
an  adminiBtrator  may  sell  the  real  estate  for  the  payment  of 
debts  or  legacies  when  the  necessity  for  so  doing  is  made  ap- 
parent to  the  orphans*  court,  and  an  order  is  made  by  that 
court  authorizing  such  sale,  but  until  then  they  have  noth- 
ing to  do  with  it.  The  testator  may,  as  the  testator  in  this 
case  did,  authorize  his  executor  to  make  such  sale,  and  such 
authority  appearing  in  the  will  renders  an  order  by  the 
orphans'  court  unnecessary.  In  that  case  the  executor  may 
judge  in  the  first  inslance  of  the  necessity  for  liie  sale,  and 
he  may  then  proceed  to  make  it.  The  proceeds  then  become 
assets  in  his  ImndB,  and  he  may  and  must  apply  them  to  the 
payment  of  debts  and  lugjicies.  In  this  case  the  executor 
has  the  rents  of  the  real  estate  in  his  biinds  amountifig  to 
about  twenty-five  thousand  dollars,  and  the  residuary  leg- 
atees ask  that  it  be  paid  to  them.  The  executor,  on  the 
other  hand,  claims  the  right  to  treat  this  money  as  assets  and 
apply  it  to  the  payment  of  legacies.  The  contention  is,  aa 
we  understand  it,  that  residuary  legatees,  being  entitled  to 
appropriate  so  much  only  of  the  property,  real  and  per- 
sonal, of  the  testator  as  remains  upon  the  settlement  of  all 
demands  against  the  estate,  caimot  take  poasesaion  of  the 
real  estate  until  Snal  settlement  has  been  made  and  the 
residue  precisely  ascertained.  But  the  premises  do  not  BU[^ 
port  the  conclusion.  The  residuary  legatee,  like  the  heir 
at  law,  takes  the  title  of  ihe  testator  upon  his  death.  The 
title  descends  under  the  law  to  the  heir.  It  conies  by 
gift  to  the  legatee.  It  comes  to  both  subject  to  **■  aucb 
encumbrances  as  have  been  sutlered  or  imposed  by  the 
former  owner,  and  the  title  of  both  may  be  defeated  or 
divested  whenever  the  discharge  of  such  encumbrances  n- 
quires  it.  It  is  the  "  rest,  residue,  and  remainder"  only  that 
the  heir  at  law  can  finally  appropriate.  The  residuary  !e^ 
atee  is  no  worse  off.  Until  actual  conversion  becomes  neces- 
sary, the  heir,  and  the  residuary  legatee  as  well,  is  entitled  to 
the  poesessioo  as  an  incident  to  the  title,  and  nothing  but  s 


posiUvfl  proTJsion  in  th«  vill  can  deprive  him  of  it.  A  power 
of  sale  does  oot  work  a  conversion  of  the  land  as  between  tbe 
executor  and  the  heir  or  legatee:  Blight  v.  Wright,  1  Phila. 
649;  bat  tbe  title  which  accrued  on  the  death  of  the  testator 
remains  in  the  heir  or  legatee  until  divested  bj  sale  made 
under  an  order  of  the  orphans'  court,  or  the  power  contained 
in  tbe  will.  So  long  as  the  title  remains  undivested  tbe  right 
to  tbe  possession  remains:  Erie  Dime  Savings  etc,  Co.  v.  Ftn- 
cent,  105  Pa.  St  315.  If  the  executor  collected  the  rents 
under  an  agreement  with  the  residuary  legatees  that  tbe 
amount  received  should  be  held  as  assets,  and  nsed  in  tbe  pay- 
ment of  the  pecuniary  legacies,  this  agreement  should  have 
been  proved  and  relied  on  in  the  court  below.  No  such  agre» 
meat  was  shown.  It  is  urged  that  a  power  to  sell  authorizes 
the  executor  to  take  possession,  else  he  could  not  give  posses- 
sion to  the  purchaser.  The  reply  is  that  tbe  residuary  legatees 
do  not  questioB  hie  right  to  take  possession  for  tbe  purpose  of 
making  a  sale.  What  they  deny  is  his  power  to  collect  the 
rents  and  use  them  as  assets  of  the  testator.  In  this  m 
think  they  are  right,  and  the  learned  orphans'  court  oom> 
mitted  no  error  in  sustaining  their  contention. 

Tbe  decree  is  affirmed,  the  appellant  to  pay  the  costs  ot 
this  appeaL  .    

Wills— PowsR  or  Sau— Trru  to  Fbofirtt.— The  ft*  pawu  to  tb* 
hain  until  k  mIs  by  the  eieonton,  nDdor  &  proviiion  in  k  will  that  mil  th* 
tMtator'i  Unila  ihiJl  be  aald,  and  after  payment  ot  tiie  debta  the  prooaadt 
■ball  be  dividad  between  the  heirai  ThomKm  v.  OaUlani,  8  Ilioh.  Law,  41B( 
tf  Am.  l)io.  778;  Nodint  *.  OrenyfeU,  7  Faiga,  CM;  M  Am.  Deo.  863.  II 
M>  azaoator  ii  made  reaidnary  legatee,  and  ia  alao  given  power  to  aall  alt 
na)  and  penonal  eatate,  realty  torming  a  part  «t  the  leaidnary  aetata  veeto 
in  him,  enbjaet  t«  ba  direatad  by  the  Mle,  and  nntil  noh  nle  the  ranta  and 
profit*  bdoDg  to  him  aa  looh  legatee  and  not  to  the  bein  at  lawi  Bnmm  V. 
Aww,  1S2  Maaa.  U;  M  An.  at  Bap.  SSL 
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{in  PMmwTLTANU  Stats,  M.) 

tt«im  un  Bahkino.  —  A  CLBAama-HODsE  AaaocnATi<nr  ar^aJwH  hf 
nmtional  buiki  ia  •  oertain  looJity  to  facilitata  the  MttlsitMnt  of  duly 
ImImiom  b«twMD  them,  involvuig  no  elemeot  of  ipaonlAlian,  amd  a* 
bniinsu  nndartakiag  hj  or  on  behklf  of  inch  bank*,  i«  not  •  TJototio* 
of  tb«  tt&tatet  of  the  United  Slnte*  raUting  to  n»tioiwl  bkiib,  and 
doM  not  tranioeiid  the  limit!  which  thete  it&tntM  liKTa  drawn  afaool 
the  btuiocM  of  banking. 

Bameb  akd  Bahkino — Clkabiro-sodsb  —  Holdbk  or  Nmotiablk  Saov- 
UTUa. — A  olaaring-honM.  anooiatioa  formed  by  national  baoka  aoUj 
to  facilitate  tbe  lettlemcat  of  daily  balancee  betwean  them,  withoat 
haodling  and  oonnting  tbe  oaafa  in  oTerj  inaUnoe,  ma;  reqnir*  ^»ek 
bank  to  depoait  with  certain  peraona,  called  the  cleariDg-bonaa  ooa- 
uittse,  a  mm  of  money,  or  ita  eqaivalent  in  good  Mcnritiea,  to  b*  mmi 
in  tbe  payment  of  balanoea,  for  wbioh  the  oammittea  aliall  iaana  oartifi- 
oatei,  to  be  need  in  lieu  of  tbe  caah  they  repreient;  and  nwy  antbonM 
the  oommittee  to  receive  from  any  member  of  the  aeenmation  addiUooal 
depocit*  of  bilb  receivable  and  other  leoaritiea,  and  iemo  certifieatn 
therefor.  The  oommittee  than  become  bolden  tor  Talaa  Ot  ■MDlitia 
and  note*  depoaited  with  and  receipted  iar  by  them,  and  for  wbicit  Umj 
bare  iHned  certiflo&tei,  ud  m  inch  are  not  affected  bj  eqoitiea  aziat> 
Ing  beCveen  the  original  parties  thareta 

JXtaoTiASLK  iNsntUMRiTTS— AccoMMODATiOH  pAFSB. — A  peraon  for  whoa* 
acoommoilAtioa  a  note  ie  giren  may  nta  it  in  aoy  way  to  aocommodata 
himself,  and  after  he  haa  ao  nied  it  the  maker  or  indoraer  ie  bownd  bj 
Ilia  action,  and  beoomea  liabLs  for  tbe  amount  of  tbe  note  aoooEdang  t» 
It*  terma,  and  cannot  defend  againet  the  indonee  or  bolder  on  the 
gronnd  that  tbe  note  ia  withoat  ooneideration. 

XwoTiABLB  Instrdments  —  AooomtODATtoH  PApaK—  DanMSBB.  —  Aa 
agunat  a  holder  for  valne  an  accommodation  maker  of  a  not*  oaa 
defend  only  on  tbe  ground  of  actual  payment.  The  fact  that  it  ii 
made  for  acoommodatioo,  and  without  coneideration,  ia  immateriaL 

NiooTiABLa  iHSTitDiiiNTS  —  AoooMUODATiov  pAiSK.— NoflCi  to  a  bank 
diacounting  aooommodation  paper,  that  tha  indoraer  i»  lending  hit 
oredit  to  the  maker  doet  not  aSbot  the  bank  or  raliove  the  indoraer. 

Abbuupsit  on  an  accommodation  note  made  by  the  defend* 
■«ot,  indorsed  by  one  Bailey,  delivered  to  one  Kennedy,  and 
by  him  deposited  with  tbe  cIeariD(;-houBe  committee  of  a 
■clearing-hoDse  association.  Judgment  for  plainUffi.  De- 
Zend  ant  appealed. 

M.  H.  Todd,  for  the  appellant 

A.  T.  FreedUjf,  for  the  appelleei. 

'**  WiLLiAus,  J.  Two  lines  of  defense  were  taken  In  tbis 
«Me  in  the  court  below.  Tbe  first  of  these  denied  the  eapao- 
ity  of  the  plaintiffs  to  sue,  and  was  brought  to  the  attention 
^  tbe  learned  judge  by  »  prayer  for  iustruotions  to  the  jury 
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'^  that  under  the  evidence  in  this  case,  and  the  statutes  gov- 
-truing  national  banks,  the  plaintiffs  cannot  maintain  the 
pending  action  against  the  defendant."    The  second  alleged 
that  the  note  sued  on  was  made  for  the  accommodation  of 
P.  W.  Kennedy,  president  of  the  Spring  Garden  **•  National 
Bank,  and  that  the  plaintiffs  were  chargeable  with  notice  of 
i^he  want  of  consideration  as  between  the  maker  and  F.  W. 
Kennedy.     The  first  of  these  lines  of  defense  makes  it  impor- 
tant for  us  to  consider  and  determine  the  character  and  ob- 
jects of  the  clearing-house  association,  the  distinction  to  be 
taken  between  it  and  the  clearing-house,  and  the  functions 
■and  powers  of  the  clearing-house  committee.    An  examina- 
tion of  the  constitution  or  articles  of  association  adopted  by 
-the  banks  forming  *^  The  Clearing-house  Association  of  the 
Banks  of  Philadelphia"  shows  the  character  and  objects  of 
the  organization  very  cJearly.    In  substance  these  articles 
Amount  to  an  agreement  with  each  other  by  thirty-eight 
national  banks  in  the  city  of  Philadelphia  to  facilitate  and 
simplify  the  settlement  of  daily  balances  between  them,  for 
their  mutual  advantage.    This  agreement  substitutes  a  set- 
tlement made  at  a  fixed  time  and  place  each  day,  by  repre- 
sentatives of  all  the  members  of  the  association,  in  the  place 
of  a  separate  settlement  by  each  bank  with  every  other  made 
over  the  counter.    No  other  object  is  contemplated  or  pro- 
Tided  for.    The  association  does  not  provide  for  any  united 
action  for  any  business  purpose.    It  does  not  contemplate 
the  employment  of  capital  or  credit  in  any  enterprise.     It 
proposes  and  provides  for  co-operation  to  expedite  and  sim- 
plify the  transaction  by  each  member  of  the  association  of  its 
own  proper  business  in  one  particular,  viz.,  the  settlement  of 
daily  balances  with  the  other  national  banks  doing  business 
in  the  city.     Incidentally,  co-operation  in  this  particular 
would  tend  to  bring  the  banks  belonging  to  the  association 
into  closer  relations,  enable  them  to  become  more  familiar 
with  the  volume  of  business,  and  the  actual  condition  of  each 
other,  and  open  the  way  to  make  them  mutually  helpful  in 
times  of  financial  stringency;  but  these  results  are  inciden- 
tal only.     The  clearing-house  association  is  nothing  more 
nor  less  than  an  agreement  among  thirty-eight  national  banks 
to  make  their  daily  settlements  at  a  fixed  time  and  place 
each  day.    To  carry  this  agreement  into  operation  it  became 
necessary  to  determine  the  place   and  hour  at  which  the 
settlement  should  be  made.    A  suitable  room  was  lecuredi 
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fllted  ap  with  desks  and  other  necesssry  appUaooea  at  tbi 
expense  of  the  associatetl  banks,  and  a  manager  chosen  to 
preside  over  it  and  direct  the  action  of  the  clerks  and  rannen 
when  in  session.  ^'  This  room  is  the  clearing  place,  or,  in 
the  language  of  the  constitution  of  the  association,  the  eles^ 
ing-hoase.  It  Is  the  place  where  the  repreeentati  rea  of  thi 
several  banks  meet,  and  where  all  balances  are  stnick  and 
settled  dailf  between  the  banks  composing  the  association. 

At  the  close  of  each  meeting  the  amount  due  to  and  from 
each  bank  is  definite!/  ascertained.  The  debtor  banks  thai 
pay  over  to  the  manager  the  gross  balance  due  from  them  to 
settle  their  accounts  with  all  the  members  of  the  aBsociatioo, 
and  he  makes  distribution  of  the  sum  so  received  among  tlM 
creditor  banks  entitled  to  receive  them.  The  clearing-house 
is  therefore  not  a  business  organization,  a  corporatioD,  a  part- 
nership, or  an  artificial  person  of  any  sort,  but  a  place  ia 
which  the  tbirty>eight  members  of  the  association  settle  with 
eaoh  other  daily.  We  come  now  to  consider  the  comDoittee 
and  the  position  in  the  general  scheme  occupied  by  it. 
Among  the  economies  in  time  and  labor  contemplated  by 
the  banks  was  a  settlement  of  daily  balances  withoat  the 
necessity  for  handling  and  counting  the  cash  in  every  case. 
To  provide  for  this  the  banks  agreed  that  they  would  deposit 
in  the  hands  of  certain  persons,  to  beaelected  by  them  and 
to  be  called  the  clearing-bouse  committee,  a  sum  of  money, 
or  its  equivalent  in  good  secorities,  at  a  fixed  ratio  upon 
their  capital  stock,  to  be  used  for  payment  of  balances  against 
them.  For  these  sums  the  committee  was  to  issue  receipts 
or  certificates  in  convenient  sums,  and  these  receipts  or  cer- 
tificates were  to  be  used  in  lieu  of  the  oash  they  represented, 
which  remained  in  the  hands  of  the  committee  pledged  for 
the  payment,  when  payment  became  necessary,  of  the  certifl- 
oates.  The  committee  held  the  funds  and  securitiea  d^ 
posited  with  them  in  trust  for  the  special  purpose  of  secaring 
the  payment  as  far  as  they  would  reach  of  the  balances  due 
from  the  bank  making  the  deposit.  On  September  24,  1873, 
the  associated  banks  entered  into  another  agreement  with 
each  other  by  which,  "for  (he  purpose  of  enabling  the  banks, 
members  of  the  PhlUdelphia  Cleftring-house  Association, 
to  alTord  proper  assiBtuiico  to  tliu  mercantile  and  mallufa<^ 
turing  community,  anil  also  la  facilitate  the  interbank  settle 
meiila  resulting  from  the  daily  exchangee,"  they  authorised 
the  committee  to  receive  from  any  member  ol  the  associaUoB 
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additional  deposits  of  bills  receivable  and  otber  seonrltieSi 
and  issue  oertificates  therefor  **  in  ^*  such  amount  and  ta 
auch  percentage  thereof  as  may  in  their  judgment  be  adyis* 
able."    The  additional  oertificates,  if  issued,  they  agreed  ta 
accept  in  payment  of  daily  balances  at  the  clearing-house  oa 
the  condition  that  the  securities  deposited  therefor  should 
be  held  by  the  committee  'Mn  trust  as  a  special  deposil 
pledged  for  the  redemption  of  the  certificates  issued  there- 
upon."    The  committee  were  made,  both  by  the  original  arti- 
eles  of  association  and  by  the  additional  contract  of  1873, 
trustees  or  agents  for  all  the  members  of  the  association,  with 
authority  to  accept  deposits  in  money  or  securities  and  ta 
issue  their  own  receipts  therefor,  the  money  or  securities  re- 
maining in  their  hands  in  pledge  for  the  redemption  of  the 
receipts  or  certificates  so  issued  by  them.     When  a  bank  to 
which  certificates  had  been  issued  under  the  original  plaa 
or  the  contract  of  1878  failed  to  redeem  them  when  their 
redemption  became  necessary,  it  was  the  duty  of  the  com* 
mittee  to  collect  the  securities  in  their  hands  and  applj; 
the  proceeds  to  the  payment  of  the  holders  of  the  certificates. 
The  deposits  were  made  and  the  certificates  issued  under 
an  unconditional  pledge  of  the  securities  to  the  committee 
for  the  payment  of  the  certificates,  and  their  title  could  only 
be  divested  by  the  payment  of  the  sums  for  which  the  securi- 
ties were  pledged.    The  entire  plan  on  which  the  settlements 
are  made  is  therefore  a  device  adopted  by  the  banks  to  facili- 
tate their  legitimate  business  as  banks,  and  involves  no  ele- 
ment of  speculation,  and  no  business  undertaking  by  or  oa 
behalf  of  the  associated  banks.    We  are  unable,  therefore,  ta 
see  in  what  respect  these  banks  have  violated  the  statutes  of 
the  United  States  relating  to  national  banks,  or  have  tran^ 
Bcended  the  limits  which  these  statutes  have  drawn  about 
the  business  of  banking.    They  have  diverted  none  of  their 
funds,  embarked  in  no  new  undertaking,  entered  into  no 
business  alliance,  but  devised  and  adopted  what  seems  to  be 
an  improved  method  for  doing  a  portion  of  their  own  neces- 
sary work.    This  same  method,  or  one  identical  in  general 
outline,  has  been  adopted  by  the  banks  in  every  great  city 
in  the  United  States  and  by  many  in  other  lands;  and, 
as  far  as  I  am  aware,  it  has  nowhere  been  held  that  the 
method  is  illegal.     On  the  contrary  it  has  recommended 
itself  by  its  economy  of  time  and  labor  to  the  several 
banks,  and,  by  its  incidental  results  in  promoting  mutual 


Beli^ulneu  end  confidence,  has  come  to  be  regarded  "* 
with  faror  by  the  general  public.  The  first  line  of  defeiut 
was  therefore  properly  held  to  be  untenable  by  the  court 
kelow,  and  the  aBGignment  of  error  to  that  ruling  cannot 
W  euetained.  The  second  line  fails  with  the  Srst.  If  it 
wae  Mot  A  violation  of  law  for  the  banks  to  arrange  for  th^ 
•WD  daily  settlements  in  the  manner  provided  by  the  clearing 
ftonso  agreement,  then  the  committee  became  holders  for 
valoe  ftf  the  Becuritiea  deposited  with  and  receipted  for  faj 
Ihem,  and  as  such  are  not  aSected  by  equities  existiiqc 
Between  the  original  parties  to  the  promisBory  notes  or  other 
■egotiable  securities  for  which  they  have  issued  certificates. 
Sat  if  they  could  be  regarded  as  fixed  with  notice  of  tlu 
sharacter  of  the  note  it  is  not  easy  to  see  how  the  fact  that 
the  note  now  sued  on  was  made  for  the  accommodation  irf 
F.  W.  Kenneily  can  avail  the  defendant.  The  committee  an 
•ertftinly  holders  for  value,  and  hold  the  note  in  pledge  f« 
llie  payment  of  Ita  faee  in  cash.  Let  us  suppose  they  knew 
whetk  tliry  took  it  that  it  had  been  made  and  delivered  to 
Keiirnxiy  for  his  accommodation.  The  very  object  of  mak- 
eng  an  accommodation  nolo  is  that  the  pc-TEon  for  whose 
aocoinmodiition  it  was  made  may  use  it  in  the  way  that  will 
^t  accommodate  him.  When  it  has  been  so  used  by  the 
AuMer  the  acconimodiition  maker  or  indorser  is  bound  by 
the  action  of  hie  friend,  nnd  becomes  liable  to  pay  the  amount 
•f  the  note  accorJing  to  its  terina:  Moore  v.  Baird,  30  Pa.  Sl- 
138;  and  he  cannot  defend  against  the  indorsee  on  the  gronmi 
ftut  the  note  was  wilhout  consideration,  for  to  permit  this 
«ould  defeat  the  purpose  for  which  he  lo.Tued  his  credit: 
ffezcnf  V.  MiddUtoii,  113  Pa.  St.  622.  As  against  a  holder 
fcr  value  an  accommodation  mnker  can  defend  only  on  th« 
ground  of  actunl  pityment.  The  fact  that  it  was  without 
t«nsIderation  ami  made  for  the  accommod»tion  of  him  who 
■cgotiated  it  is  immateriiil;  Millar  v.  Pollock,  99  Pa.  St.  20& 
Accommodation  indoreera  often  show  tlie  character  of  their 
Hidorfieinent  by  a  direction  made  upon  the  face  of  the  note 
to  credit  the  proceeds  1o  the  drawer,  but  the  fact  that  tb« 
lank  discounting  had  notice  that  the  indorser  nas  lending 
ftis  uiredit  to  the  maker  has  never  been  thought  to  sfl^ect  the 
kank,  or  to  relievo  the  indorser. 

The  evidence  offered  at  the  trial  to  show  that  the  note  wu 
without  consideration  and  given  for  the  accommodation  of 
t-  W.  Kennedy,  by  nhom  it  was  used  in  exactly  the  mannet 
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that  most  ^*^  have  been  contemplated  when  it  was  give^^ 
iraa  properly  rejected.  It  might  have  been  competeat  if  Uw 
action  had  been  brought  by  Kennedy,  but  as  against  a  bolder 
for  value  it  was  inadmissible.  This  question  was  ruled «n  in 
the  very  recent  case  of  PhUUr  v.  Jewetty  decided  at  the  pteih 
ent  term. 

The  judgment  is  now  affirmed. 


Accommodation  Paper— Drfbnsss— Misapplication  oy.^Aa  imtorM> 

ment  made  for  the  accommodation  of  the  maker  apoahis  aaanranoe  that  din 

instrnment  would  be  negotiated  only  in  another  etate  cannot  be  eafeiieel 

against  the  indorser  if,  contrary  to  agreement,  it  is  negotiated  in  thia  state 

to  one  who  has  not  parted  with  anything,  and  who  received  it  merelji^ai 

additional  security  for  an  antecedeat  debt:  Uwted  States  Nat,  Bank  v.  Swings 

131  N.  Y.  606;  27  Am.  St.  Rep.  615.     When  the  payee  of  a  sealed  aooooi- 

modation  note  receives  it  subject  to  the  restriction  that  it  it  to  be  nsed  oalj 

in  obtaining  a  loan,  he  cannot  pledge  it  for  an  antecedent  debt,  bat  if  ha 

receives  it  without  restriction  as  to  its  use,  he  may  to  pledge  it:  Aitotmm 

Second  Not.  Bank  v.  Dunn,  151  Pa.  St.  228;  31  Am.  St  Rep.  742,  and  oz- 

tended  note  at  pages  745,  74S.     See,  also,  the  notes  to  Parker  ▼.  StUi^n^  14 

Am.  St.  Rep.  796;  Second  Nat.  Bank  v.  Howe,  12  Am.  St.  Rep^  747«  aai 

Feaer$  v,  Munde  Nat.  Bank,  7  Am.  Rep.  228. 

ACCOMMODATIOIY   PaF£R~  DeFBNSBS— WaNT  OF  CONSIDSIUTION. — Hb 

maker  of  an  accommodation  note  delivered  to  the  payee  to  be  discounted  ffir 
hii  benefit  oanuot  set  up  want  of  consideration  as  a  defense  against  tha 
holder  for  value:  Extended  note  to  AUoona  Second  Not,  Bank,  31  Am.  8^ 
Rep.  745. 


OmSLAEB  V.  PiTTSBUBG  AND  BIRMINGHAM  TrAOTIOV 

Company. 

[168  PlNNBTLTANIA  STATB,  619.] 

Stebxt  Railwatb—Nbgliobnok  at  Crossing— Duty  to  Look  ahd  Lnm^ 
A  penon  al>out  to  cross  the  tracks  of  a  street  railway  operated  4if 
steam,  cable,  or  electricity  ia  bound  to  '*look  and  listexL**  A  failaca 
to  observe  this  rule  is  negligence  per  se. 

Btrbbt  Railways— N Ed  ligenob  at  Crossing— Duty  to  Stop,  Loos,  amb 
LiSTBN. — A  person  about  to  cross  the  tracks  of  an  electric  street  raik 
way  who  cannot  see  an  approaching  car  because  of  obatmctiont  ia  tlia 
street  not  caused  by  the  railway  company,  and  who  cannot  hear  tha  eag 
because  of  the  noise  made  by  a  wagon  moving  in  front  of  him,  is  bo«a4 
to  "stop,  look,  and  listen"  before  attempting  to  cross  tbo  tracks.  A 
failure  to  do  so  is  negligence  which  ban  a  reoovery  for  injoxy 
from  being  stmok  by  the  approaching  car. 

J.  S.  Young  and  S.  U.  Trent,  for  the  appellant 
\  D.  Ewn$  and  0.  C.  WiUon^  for  the  appellate 


■M  McCoLLCH,  J.  The  plaintiff  waa  iojared  while  enm- 
fa^  the  railwfty  tracks  of  the  defendant  company  oq  Smith- 
fleld  street  at  the  intersectioTi  of  said  street  and  First  aveoM 
in  the  oily  of  Pittsburg.  There  were  two  tracks  on  the  atreot 
known  aa  the  north  and  south  bound  tracks,  and  apon  them 
fllectrio  cars  were  run  in  opposite  direotions  to  accoanDodate 
the  travel  on  that  crowded  thoroughfare.  The  plaintiff  sp* 
proached  these  tracks  on  First  avenue  nest  of  Smithfield 
street,  and  on  nearing  the  crossing  he  had  such  a  view  of  the 
street  south  of  the  avenue  as  satisfied  him  that  there  waa  no 
car  on  the  north-bound  track  which  would  delay  his  passage 
•ver  it  The  south-bound  track  was  on  the  west  side  of  the 
street  and  between  him  and  the  north-bound  track,  and  his 
Tiew  of  the  former  was  so  obstructed  by  an  ice-wagon  and  by 
piles  of  lumber  and  brick  that  he  could  not  see  more  than 
fifteen  feet  of  it  north  of  the  avenue,  nor  more  than  twenty- 
five  feet  of  it  from  bis  point  or  place  of  observation.  For 
these  obstructions  the  defendant  company  was  not  respon* 
Bible.  Ahead  of  him,  and  moving  in  the  same  direction,  waa 
a  wagon  loaded  with  iron,  and  the  noise  created  by  it  waa 
sufficient  to  drown  tJie  noise  made  by  an  approaching  car. 
Without  stopping  to  listen  or  wait  a  moment  for  the  abate- 
nent  of  the  noise  which  prevented  liia  hearing,  he  drove  ttpoo 
the  tracks,  a  south-bound  car  struck  the  left  hind  wheel  of  his 
buggy,  and  he  was  thrown  from  it  to  the  ground.  For  the 
injury  thus  received  he  sought,  by  this  action,  to  obtain  con^ 
pensation  from  the  defendant  company,  and  he  waa  turned 
eat  of  court  on  the  ground  that  the  injury  was  the  reealt,  in 
part  at  least,  of  his  own  carelessness.  While  we  sympathize 
with  him  in  his  misfortune,"'  we  must  recognize  and  enforce 
the  well-settled  legal  rule  that  he  cannot  charge  another  per- 
son, natural  or  artificial,  with  the  consequences  of  his  own 
■egligence.  If,  therefore,  his  driving  upon  the  track,  under 
the  circuniBtances  shown  by  the  undisputed  evidence  £Qb> 
nitted  by  him,  was  a  negligent  act,  wholly  or  partially  re> 
sponsible  for  his  Injury,  the  judgment  of  the  trial  court  must 
be  sustained.  This  is  so  although  the  negligence  of  the  de> 
fandant  company  may  have  contributed  to  the  occurrenoe. 
Mutual  fault  gives  no  right  of  aotion  to  either  party  for  a  loos 
•r  injury  occasioned  by  it. 

The  rule  of  "stop,  look,  and  listen"  before  attempting  to 
•rou  the  tracks  of  a  steam  railroad  is  inflexible,  and  non- 
aboetvouce  of  it  ii  negligence  per  se.    So  much  of  this  rule 
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reqaireB  a  person  about  to  cross  the  tracks  of  a  steam  rail- 
road to  ''look  and  listen'*  to  discover  whether  a  train  Is  ap- 
proaching is  applicable  to  the  crossing  of  a  street  railway 
operated  by  cable  or  electricity:  Carson  y.  Federal  Street  etc, 
Ry.  Co.,  147  Pa.  St.  219;  30  Am.  St.  Rep.  727;  Ehrivman  ▼. 
Eaet  Harrisburg  etc.  Ry.  Co.,  150  Pa.  St  180,  and  Wheelahan  t. 
Philadelphia  Traction  Co.,  150  Pa.  St.  187.  There  is  no  set- 
tled rule  which  demands  that  he  shall  stop  before  crossing  a 
Btreet  railway,  nor  does  it  appear  desirable  that  there  should 
be.  Such  a  rule  would  materially  interfere  with  travel  on 
the  street,  and  ordinarily  there  would  be  no  occasion  to  apply 
it,  because  on  nearing  the  crossing  his  sight  and  hearing 
would  sufficiently  advise  him  whether  there  was  opportunity 
for  safe  passage  over  it  There  may  be,  however,  situationa 
in  which  ordinary  care  would  require  that  he  should  stop  at 
well  as  look  and  listen  before  attempting  to  cross.  The  plain- 
tiff  was  confronted  by  such  a  situation.  He  could  not  see  the 
approaching  car  because  of  the  obstructions  in  the  street,  and 
he  could  not  hear  it  because  of  the  noise  made  by  the  wagon 
before  him.  As  the  wagon  was  moving  from  him  a  brief  stop 
would  have  removed  the  obstruction  to  his  hearing,  but  he 
did  not  make  it  He  drove  upon  the  track  with  the  con* 
Bciousness  that  there  might  be  a  car  which  he  could  neither 
■ee  nor  hear  approaching  the  crossing  in  the  usual  manner 
within  thirty  feet  of  him,  and  in  so  doing  he  exposed  himself 
to  a  risk  which,  under  the  circumstances,  he  must  be  consid* 
ered  as  having  voluntarily  and  intelligently  assumed.  It 
was  a  negligent  and  hazardous  act,  and  there  was  no  attempt 
to  show  any  circumstances  *"  which  justified  or  excused  it* 
It  clearly  contributed  to,  if  it  was  not  alone  responsible  for, 
the  injury  he  received. 

The  specification  of  error  is  overruled  and  the  judgment  ii 
affirmed. 

Stbikt  Railways— Kkoligbnob  at  CBOSsma— Dutt  to  Stop,  Loo^ 
AHD  LiSTXif. — A  person  about  to  cro«8  a  street  railway  track  need  not  atop^ 
bnt  he  mast  look  and  listen,  so  as  to  arad  walking  or  driving  in  front  of  % 
moTing  car;  and,  if  he  fails  to  ao  look  and  listen,  he  is  guilty  of  contrilmtorj 
oegligenoe,  and  oannot  recover  for  injuries  resulting  from  being  atruok  bj 
the  oar:  CarMm  ▼.  Federal  StrtH  etc  Rp.  Co.,  147  Pa.  St.  219;  80  Am.  St. 
Rep.  727,  and  note;  Magu  v.  OoMoUdaUd  etc.  B^.  Co.,  102  Mioh.  lOJi 
^  M7«  and  nets. 
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Fni  IvsnuNOB— Ikidbuli  iNTiitHT.— If  ATemlor  tella  Iwid  mvUA  I 
inmrad  bnllding*  ituid  and  parti  with  all  hii  title,  h«  theraafter  bi 
no  innirabls  intemb  in  th«  building*,  and  ths  mere  holding  of  a  jodf- 
mant  for  part  of  tha  purchue  oiouay  doem  not  ODofer  aa  iu»(u»ble  iatt^ 
Mt^  and  no  recoTarjr  can  ba  had  on  a  policy  giveD  (or  the  proteetjoa  «f 
the  Jadgment. 

IkBB  Ihbitiukce— Ihsvb*blb  Ihtikist— Estofpeu— If  a  policy  of  insu- 
aooa  aziati  upon  bniidingi  at  the  tima  the  laad  npon  which  they  atasl 
ia  Mid  and  oooveyed,  and  it  ii  continued  in  force  in  favor  of  the  Tender 
bjr  a  Tolaatarj  agreement  between  himself  and  the  insurer,  and  tbe 
aateunieiit  and  collection  oF  praminnu  up  to  tha  time  ot  the  loaa  ol  th* 
bniidingi  by  fire,  tha  inaurer  is  liable  for  the  loei,  and  satopped  EnM» 
anerting  a  want  of  ininrable  intereit  in  tha  vendor. 

AssuHPBiT  on  a  policy  of  Sre  insurance.  Plaintiff,  being 
the  owner  of  land  on  which  was  erected  a  barn,  insured 
it  against  loss  by  fire  in  the  defendant  company.  While  the 
policy  was  in  force  he  Bold  and  conveyed  the  premises. 
Before  delivering  the  deed  he  took  it  and  his  policy  to  the 
secretary  of  the  insurance  company,  and  asked  hia  advice  u 
to  how  the  insurance  could  be  80  fixed  as  to  be  retained  by 
him  as  security  for  a  purchase  money  judgment  given  in  part 
payment  for  the  property.  The  secretary  advised  him  to  hold 
the  policy  as  it  wns,  that  future  assessmenta  would  be  sent  lo 
Jiim,  and  that  after  he  had  paid  such  assesBmente,  and  the 
purchaser  had  paid  the  judgment,  the  policy  could  be  tran>- 
ferred  to  the  latter.  The  plaintiff  thereafter  paid  assesemenU 
on  the  policy  up  to  the  time  of  the  fire,aud  then  brought  suit 
to  recover  for  the  lose.  The  defendant  set  up  aa  a  defense  a 
want  of  insurable  interest  in  the  plaintiff.  Judgment  for 
defendaat.     Plaintiff  appealed. 

G.  B.  Schock  and  T.  B.  Capp,  for  the  appellant 

X  M.  Fanek  and  J.  0,  Adamt,  for  the  appellee. 

*"  Gbegh,  J.  There  is  no  doubt  that  when  Light  solit 
and  conveyed  the  land  on  which  the  barn  in  question  stood 
be  parted  with  all  his  title,  and,  after  that,  he  had  no  insur- 
able interest  in  the  barn.  It  is  equally  true  that  the  mere 
holding  of  a  judgment  for  part  of  the  purcliase  money  oF  the 
property  sold  would  not  confer  an  insurable  interest,  and  no 
recovery  could  be  had  on  the  policy  for  the  protection  of  tbe 
judgment:  Grevemeyer  v.  Southern  Int.  Co.,  62  Pa.  Bt.  842;  1 
^m.  Rep.  42a 
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The  learned  court  below  ruled  the  case  finally  on  the  prop» 
osition  that  the  plaintiff  had  no  insurable  interest  in  th# 
barn  at  the  time  of  the  fire,  and  therefore  oonld  not  recover. 

But  the  ruling  on  that  question  does  not  dispose  of  the  case» 
There  was  raised  upon  the  record  a  question  of  estoppel,  and 
if  the  facts  which  make  out  an  estoppel  were  established  by 
the  testimony  then  another  question  altogether  arose.  The 
function  of  an  estoppel  is  to  prevent  the  party  who  is  bound 
by  it  from  alleging  the  truth  of  the  matter  against  which  he- 
is  ^^^  estopped.  In  other  words,  although  he  may  have  a. 
perfectly  good  defense  he  can  neither  plead  it  nor  prove  it* 
He  cannot  assert  it  against  the  adverse  claim. 

In  this  case  it  is  only  necessary  to  inquire  whether  the  facts 
which  establish  an  estoppel  against  the  defense  of  want  of 
insurable  interest  in  the  plaintiff  appear  on  the  record.  The- 
plaintiff,  being  examined  in  his  own  behalf,  testified:  '^When 
I  had  sold  this  property  and  had  the  papers,  then  I  took  the* 
papers  and  took  the  insurance  policy  with  it,  the  deeds  for 
the  property  and  the  judgment  which  I  had  drawn,  and  in* 
suran  ce  policy.  I  went  to  Gettle,  the  secretary  of  the  com-- 
pany,  to  get  an  advice  what  to  do  with  this  policy,  so  that  it 
would  be  good.  He  said  you  could  transfer  this,  but  you 
have  an  insurable  interest  in  it  as  it  is,  and  you  had  better 
hold  the  policy  as  it  is  and  the  assessments  will  be  sent  to- 
you;  then  you  will  be  sure  that  they  are  paid,  and  after  Tice 
pays  you  you  can  transfer  the  policy  to  him.  Q.  What  did 
you  do  in  accordance  with  that  advice  7  A.  So  then  I  held 
the  policy  and  did  n't  transfer  it.    Q.  Did  you  deliver  the- 

deed,  then?    A.  Yes Q.  In  accordance  with  that  ar» 

rangement  did  they  afterward  send  the  assessments  to  yo\iT 
A.  Every  year.    Q.  And  did  you  pay  them?    A.  Yes,  sir.'* 

The  plaintiff  then  proved  that  three  assessments  were  sub* 
•equently,  in  the  years  1890,  1891,  and  1892,  levied  upon  his 
policy  by  the  company  and  sent  to  him  for  payment,  and 
that  he  paid  them  all.  In  all  this  testimony  the  plaintifiT 
was  substantially  corroborated  by  the  defendant's  secretary^ 
Gettle,  as  to  the  original  transaction,  and  by  their  secretary^ 
Bomberger,  subsequent  to  Qettle,  as  to  the  assessments  and 
their  payment.  There  was  no  real  controversy  about  these- 
facts,  and  the  jury  has  found  them  under  the  charge  of  the^ 

court. 

It  appears,  therefore,  by  the  testimony  and  the  verdict  that 
the  plain tiff|  nnder  the  advice  of  the  secretary  of  the  com*- 


paaj,  oontinaed  toboldhiepcdioy;  that  he  deliTored  the  deed 
to  the  parobaaer  without  traDBferring  the  policji  that  the  com- 
pany subsequently,  daring  three  consecutive  years,  treated 
tbe  policy  as  continuing  in  force,  declared  asseBsments  apoa 
it  to  cover  loeees,  and  accepted  payment  of  the  aBseBsments 
firom  the  plaintiff  during  all  that  time.  They  of  coarse  kne* 
of  the  sale  of  the  property,  and  that  the  policy  was  retained 
by  the  plaintiff,  "*  and  they  undoubtedly  treated  it  as  an 
existing,  active  policy  in  full  life  up  until  the  time  of  the  fire. 
Can  they  he  permitted  now  to  repudiate  their  own  volaDtarj 
action,  and  assert  that  it  was  a  void  policy  for  want  of  an 
insurable  interest  in  the  plaintiff  at  all  times  after  the  deed 
to  Tice  was  delivered?  We  think  certainly  not.  To  permit 
such  a  defense  to  be  made  would  be  highly  inequitable  and 
unjust. 

The  policy  was  a  perfectly  good  and  lawful  contract  of  ia> 
mranoe  when  it  was  made,  and  continued  so  to  be  without 
question  up  to  the  time  of  the  sale,  and  both  parties  continaed 
to  treat  it  as  such  until  the  time  of  the  fire.  It  was  never 
an  instrument  void  ab  initio,  as  was  held  by  the  court  below, 
and  therefore  never  needed  an  infusion  of  new  life.  It  is  in 
CO  sense  analt^ous  to  the  case  of  a  policy  effected  originally 
by  a  judgment  creditor,  nor  to  a  policy  held  over  after  a  sals 
voluntarily  by  the  insured.  But  it  was  a  valid  existing  pol- 
icy at  the  time  of  the  sale,  continued  in  force  by  the  volun- 
tary agreement  of  both  parties  to  the  time  of  the  fire.  Wo 
cannot  see  how  a  clearer  case  of  estoppel  than  thta  could  b« 
made  out  in  any  cause. 

In  the  case  of  MenU  t.  LancatUr  Fire  Ini.  Co.,  79  Pa.  St. 
476,  the  company's  agent  told  the  policy-holder  that  the 
proper  indorsement  on  the  policy  had  been  made,  a&d  wo 
held  the  company  bound  by  the  declaratioa  of  their  agent  on 
the  principle  of  estoppel.  Said  Sbarswood,  3.,  delivering  tlie 
opinion:  "Now,  such  a  declaration  made  by  a  duly  authorised 
agent  or  officer  would  clearly  operato  as  an  estoppeL  It  lulled 
the  party  to  sleep  by  the  assurance  that  the  conditions  of  the 
policy  had  been  complied  with,  and  that  his  indemnity  was 
secured."  The  present  case  is  much  stronger  than  this,  be* 
oauss  here  the  company  fully  ratified  the  action  of  their  seor»- 
tary  by  treating  the  policy  as  actually  in  force,  and  declaring 
and  oollecting  assessments  upon  it  for  three  years  after  the 
sale.  If  it  was  in  force  for  the  purpose  of  collecting  aesesB- 
ments  upon  it,  it  was  certainly  in  force  for  the  porpose  <tt 
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paying  the  loM,  for  securing  indemnity  against  which  those 
assessments  were  paid  by  the  plaintiff  and  received  by  the 
defendant  In  our  opinion  it  would  be  perpetrating  a  gross 
wrong  to  take  any  other  view  of  the  undoubted  facts  of  the 
case. 

In  Waehter  v.  Phcsniz  Aa^ur.  Co.,  132  Pa.  St.  428, 19  Am. 
St.  Rep.  600,  the  *^^  insured  went  to  the  agent  of  the  com* 
pany,  informed  him  of  the  sale  of  the  property,  inquired  in 
regard  to  the  transfer  of  the  policy  to  Waehter,  the  mort- 
gagee, and  was  assured  by  the  agent  that  it  was  all  right  as 
it  was,  and  that  nothing  more  need  be  done.  The  company 
sought  to  avoid  payment  because  the  sale  of  the  property 
without  a  transfer  or  indorsement  on  the  policy  rendered  it 
null  and  void.  We  held  the  company  estopped  from  setting 
up  such  a  defense.  The  present  chief  justice,  delivering  the 
opinion,  said:  '*In  view  of  the  undisputed  facts  the  defense 
is  a  most  ungracious  one- — a  defense  which,  under  the  circum- 
stances, no  reputable  underwriter  would  think  of  interposing.'^ 
And  so  we  say  here,  this  company  demanded  and  received 
from  this  plaintiff,  as  the  lawful  holder  of  this  policy,  all  the 
bene6ts  and  advantages  which  it  was  entitled  to  receive  under 
it  as  a  valid  subsisting  policy,  up  until  the  moment  of  the 
fire,  and  it  would  be  a  perversion  of  justice  to  permit  it  now 
to  deny  its  liability  and  to  allow  it  to  escape  the  payment  of 
its  just  dues  under  the  contract.  That  is  precisely  what 
estoppel  means. 

Tlie  judgment  is  reversed,  and  judgment  is  now  entered  on 
the  verdict  in  favor  of  the  plaintiff  and  against  the  defend- 
ant for  the  sum  of  four  hundred  and  fifty-three  dollars  and 
six  cents  as  of  the  sixteenth  day  of  October,  1894,  with  costs 
of  suit.  

InaUBANOI — ImTBRIST  of  HOLDSR  of  JlTDOMBlIT  LoM, — A  )iidgm«iit  it 
ft  general  and  not  a  tpecifio  lien,  and  the  judgment  ereditor  haa  no  inrar- 
able  interest  in  speciiio  property  of  hit  debtor:  Oitvemeper  v.  SmUMem  etc 
Int.  Co,,  62  Pa.  St.  840;  1  Am.  Rep.  420. 

IitBUBAifOB — Intbmbr — RRAMiifo  BT  VsivDOB.— A  TcndoT  retaining 
poeeeesion  of  the  goods  by  agreement  of  the  parties,  and  who  haa  pre^ions 
to  the  sale  obtained  polioies  of  insurance  thereon,  which  he  held  aa  collateral 
•eourity  for  the  balance  of  the  purchase  money,  is  the  absolute  owner  so  far 
aa  his  eroditors  are  ooncerned,  and,  aa  against  the  insurance  oompaniea»  is  the 
owner  to  the  extent  of  the  unpaid  purchase  money:  Ncrero$$  t.  Jniuranoe 
Cofnpanii$,  17  Pa.  St  429;  65  Am.  Dec  571.  Oompara  JUMi  t.  Pkemtmln$. 
Ok.  128  Mass.  880;  25  Am.  Be^  96. 
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Pabdoxs— RtsTomATioir  to  Oitil  Rigbta. — A  pardon  gotendly  nraofw 
the  futar*  oontequencai  of  the  criminal  act  u  completely  aa  if  b  ^ 
never  been  committed,  and  reatoree  the  offender  to  all  of  hia  qtO 
righta 

FABPOMS—OoiigflTUTlONAL  Law. — The  power  to  pardon  eriminala  given  by 
the  atate  oonatitntion  cannot  be  reatricted  or  ita  operation  limited  bj 
atatnte. 

pARDONa — W1TIII88 — Cridibilitt.—A  peraoa  who  haa  bean  eonricted  of 
crime  and  then  fully  pardoned  ia  a  competent  witneai»  bat  hia  credit 
bility  ia  for  the  jary  if  either  party  reqneata  that  it  be  aabmitted. 

Pabdobs — Wrrxns  to  \Vill.^A  person  convicted  of  orime^  bnt  fully  par» 
doned  therefor,  ia  competent  aa  a  witneaa  to  a  wilL 

WiLLB — SiONATURB  BT  Amothbr. — If  a  tostator  in  poaaeaalon  of  all  of  hia 
facnltiee  of  mind,  bnt  in  the  extremity  of  but  illneai,  direeta  another 
to  write  out  hia  teatamentary  directiona  and  aign  them  for  him,  the  will 
thna  executed  ia  valid  under  the  atatnte,  though  the  teatator  was  phyai* 
eally  able  to  aign  hia  name,  if  the  attaching  of  hia  aignatora  by  himaalf 
would  have  been  at  the  riftk  of  hia  life. 

Issue  to  try  the  yalidity  of  the  last  will  of  R.  C.  Elliott 
It  was  written  and  signed  by  one  Lindsay  under  the  direction 
of  the  testator  while  he  was  in  the  extremity  of  his  last  ill- 
ness.  Lindsay  also  signed  the  will  as  an  attesting  witness^ 
Judgment  for  plaintiffs.     Defendants  appealed 

/.  FitzHmmons^  J,  MeF.  Carpenter^  W.  D.  lioare^  and  J.  if* 
Rourkej  for  the  appellants. 

J.  S.  &  E.  0.  Ferguion^  C.  Burleigh^  and  /.  R.  Harbison^  for 
the  appellees. 

*^*  Mitchell,  J.  The  main  question  is  the  competency 
of  the  witness  Lindsay,  who  had  been  convicted  of  perjury^ 
but  pardoned  by  the  governor  prior  to  the  events  to  which  he 
testified. 

The  general  rule  is  that  a  pardon  does  away  with  the 
future  consequences  of  the  criminal  act,  as  completely  as  if 
it  had  never  been  committed.  It  is  said  in  a  case  which  will 
be  noticed  more  fully  hereafter  {Houghtaling  v.  Kelderhowe^ 
1  Park.  C.  C.  241),  that  the  doctrine  of  restoration  of  com- 
petency is  modern,  and  that  the  authority  of  Coke  is  against 
it,  but  that  later  Holt  and  others  established  it  Passing 
by  the  obvious  doubt  whether  any  doctrine  established  by 
Lord  Chief  Justice  Holt  can  fairly  be  called  modern,  we 
find  that  what  Coke  says  in  Brovme  r.  Crashaigf  2  Bulst 
154,  is,  citing  11  Henry  IV.,  folio  41  6,  that  one  attainted 
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of  felony  but  pardoned,  ii  not  a  competent  witneBa,  fpr 
posna  mori  poieat^  culpa  perennU  eriL  The  authorities,  how*, 
ever,  are  unanimously  against  this  maxim.  ^'If  the  king 
pardon  these  offenders  they  are  thereby  rendered  competent 
witnesses,  though  their  credit  is  to  be  still  left  to  the  jury,  fpr 
the  king's  pardon  takes  away  poenam  et  culpam  in  foro  hur 
mano*\'  2  Hale's  Pleas  of  the  Crown,  278.  ''  It  is  now  settled 
that  a  pardon  removes  not  only  the  punishment,  but  all  the 
legal  disabilities  consequent  on  the  crime":  2  Russell  on 
Crimes,  975;  7  Bacon's  Abridgment,  tit.  Pardon,  H.,  Bouv- 
ier's  12th  ed.,  416. 

In  England,  however,  a  special  exception  is  made  in  the 
case  of  perjury,  where  a  distinction  is  taken  between  convic- 
tion on  an  indictment  at  common  law  and  on  an  indictment 
under  the  statute  of  5  Eliz.,  c.  9,  which  declares  that  no  per- 
son so  convicted  shall  thenceforth  be  received  as  a  witness  to 
be  deposed  and  sworn  in  any  court  of  record  until  such  judg- 
ment be  reversed:  '^  '2  Russell  on  Crimes,  604.  The  dis- 
tinction appears  to  have  been  first  made  by  Lord  Chief  Jus- 
tice Holt,  who  in  Rex  v.  Greepe^  2  Salk.614,  says:  *'  Where  one  is 
convict  upon  the  statute  it  is  part  of  the  judgment  to  be  dis- 
abled (to  be  a  witness),  but  at  common  law  it  is  only  a  con- 
sequential disability,"  and  he  accordingly  held  that  the  king's 
pardon  removed  the  latter  disability,  but  not  the  former. 
This  ruling  he  repeated  in  Bex  v.  Crosby,  2  Salk.  689;  Rex  v. 
Fordj  2  Salk.  691;  and  Anonymous^  3  Salk.  155.  It  is  now 
accepted  as  the  settled  law  in  England.  *'A  pardon  removes 
not  only  the  punishment,  but  all  the  legal  disabilities  conse- 
quent on  the  crime  .  .  •  •  wherever  the  disability  is  a  conse- 
quence of  the  judgment;  but  where  it  is  declared  by  an  act 
of  parliament  to  be  part  of  the  punishment,  as  in  the  case 
of  perjury  on  the  5  Eliz.,  c.  9,  the  king's  pardon  will  not 
make  the  witness  competent":  2  Russell  on  Crimes,  975. 

The  American  text-writers  have  generally  followed  this 
distinction  without  question,  and  apparently  without  much 
oonsideration.  The  ablest  discussion  to  be  found  is  in  an  ar- 
ticle published  in  1834  in  11  American  Jurist,  356,  signed ''  O," 
which  perhaps  may  be  safely  conjectured  to  be  by  Professor 
Oreenleaf,  who  was  then  writing  his  work  on  Evidence,  in 
which  he  adopts  the  same  view  and  quotes  the  article  at  con- 
siderable length.  The  writer,  whether  Greenleaf  or  another, 
follows  the  English  distinction,  but  says,  with  accurate  logic 
«nd  great  candori  ''the  loundness  of  the  reason  is  not  as 


app&reot  u  the  jaita«8B  of  the  axcaptioa.  ....  If  tiie  ont 

prit  be  sentenced  to  a  fine  and  impriBonment  and  the  pillorj, 
and  the  whole  oSense  is  pardoned,  bj  what  authority  shall 
any  of  these  puniehmenta  ba  inflicted?  And  if  iaetead  of 
the  pillory  be  is  eentenced  to  incapacity  aa  a  tritneBS,  is  tha 
oaae  altered  7  The  pardon  takes  away  the  effect  of  the  jadg- 
ment,  and  nulIifieB  all  its  consequences.  Of  what  importaace 
is  it,  then,  whether  the  incapacity  makes  part  of  the  judgment 
by  tttatute,  or  follows  it  by  the  common  law?  ....  It  would 
be  more  satisfactory,  therefore,  if  a  reason  for  this  exception 
could  be  found  independent  of  the  form  in  which  tbe  sen- 
tence may  have  been  awarded."  Instead,  howerer,  of  pur- 
suing the  true  course,  and,  where  the  reasons  of  a  rule  are 
altogether  unsatisfactory,  inquiring  carefully  into  the  sound- 
nesB  of  the  rule  itself,  ratio  Ugia  anima  legit,  he  proceeds 
ingeniously  to  find  a  reason  in  the  idea  that  while  tbe  liia- 
qualiScation  "'  to  ba  a  witness  isapart  of  thepunishment, 
and  may  operate  severely  against  the  convict,  yet  it  may  also 
be  regarded  as  a  rule  of  evidence  which  is  within  the  legis- 
lative province  to  adopt  or  remove. 

The  American  courts,  however,  have  not  accepted  the  rule 
or  its  reasons  aa  unqiiestioningly  as  the  text-writers.  Tbs 
diligence  of  counsel  and  ray  own  investigation  have  only 
succeeded  in  finding  two  cases  which  have  followed  the  Eng- 
lish rule.  In  Soughtaling  v.  Ketderhoiue,  I  Park.  C.  C.  241,  the 
pMDt  waa  expressly  raised  and  decided  on  the  line  of  argu* 
ment,  and  largely  on  the  authority  of  the  article  In  tbe 
American  Jurist  above  quoted,  but  also  on  the  words  of  the 
New  York  statute,  that  one  convicted  of  perjury  shall  not 
be  received  as  a  witness  unless  the  judgment  be  reversed, 
while  in  regard  to  other  offenses  the  incompetency  is  declared 
unless  pardoned,  showing  that  the  legislature  had  pardons 
in  contemplation,  a  point  that  will  be  noticed  hereafter  in 
connection  with  our  own  statute.  The  other  case  is  Foremam 
T.  Bnldwin,  24  111.  298,  which  simply  rules  the  point  oo  tbe 
English  cases  without  discussion,  saying  that  competency 
can  only  be  restored  by  the  legislature,  and  adding  the  ear- 
[nising  statement  that  "  at  every  session  there  are  applica- 
tions of  this  character."  In  Holridge  v.  QUUtpie,  2  Johns. 
Ch.  35,  tbe  point  appears,  but  so  briefly  as  a  mere  note  at  tbe 
end  of  the  report,  that  no  satisfactory  evidence  oao  be  got 
from  it  of  the  views  of  the  chancellor,  Kent. 

On  the  other  hand  in  PerkiTia  t.  Suvent,  24  Piok.  277,  it 
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was  held  that  a  general  pardon  would  unquestionablj  restore 
competency  destroyed  by  conviction  of  forgery,  and  while 
the  court  held  the  pardon  in  that  case  to  be  only  limited  and 
partial,  yet  they  say  that  the  statute  providing  that  a  par- 
don should  not  restore  qualification  for  office  "unless  ex* 
pressly  so  ordered  by  the  terms  of  the  pardon,"  plainly 
acknowledges  "  the  power  of  the  executive  to  remove  even 
the  statute  disqualification."  In  Wood  v.  Fitzgerald^  8  Or* 
668,  it  was  held  that  the  power  of  pardon  given  by  the  con« 
stitution,  being  without  limitation,  a  full  pardon  would  re- 
store the  right  to  vote  to  one  who  had  been  convicted  of 
arson,  though  the  constitution  itself  declared  that  the  privi- 
leges  of  an  elector  should  be  forfeited  by  conviction  of  any 
crime  punishable  by  imprisonment  in  the  penitentiary. 

*''  These  are  the  only  decisions  on  the  particular  point, 
bot  in  the  long  roll  of  cases,  especially  in  our  own  state  and 
in  the  supreme  court  of  the  United  States,  where  the  general 
subject  has  been  most  frequently  and  ably  discussed  from  a 
great  variety  of  points  of  view,  there  is  nowhere  any  hint  of 
such  a  restriction  on  the  effect  of  a  pardon.  In  Hoffman  v* 
Coster^  2  Whart  453,  where  the  offense  was  passing  counter- 
feit  money,  it  is  said  on  page  468:  "  One  of  the  consequences 
resulting  from  the  sentence  was  the  disability  of  the  party  to 
be  sworn  as  a  witness;  and  when  all  the  sentence  is  removed, 
together  with  the  consequences  of  the  sentence,  except  what 
had  been  suffered,  this  disability  is  removed.  It  cannot  ex- 
ist  separate  from  the  source  from  which  it  is  derived."  And 
the  general  effect  of  all  the  cases  is  thus  stated  in  Ex  parte 
Qarlandf  4  Wall.  883,  380.  ^'A  pardon  reaches  both  the  pun- 
ishment prescribed  for  the  offense  and  the  guilt  of  the 
offender,  and  when  the  pardon  is  full,  it  releases  the  punish- 
ment and  blots  out  of  existence  the  guilt,  so  that  in  the  eye 
of  the  law  the  offender  is  as  innocent  as  if  he  had  never  com- 
mitted the  offense It  removes  the  penalties  and  dis- 
abilities, and  restores  him  to  all  his  civil  rights." 

In  this  position  of  the  adjudicated  cases,  we  are  left  free 
to  follow  what  seem  to  us  the  sounder  and  more  weighty  rea- 
sons. The  English  distinction  is  not  substantial.  All  penal 
consequences  of  crime,  whether  by  common  law  or  by  statute, 
are  equally  results  of  the  transgression  of  the  law,  and  even 
the  common-law  consequences  are  historically  presumed  to 
be  of  statutory  origin.  There  is  no  basis  in  sound  reason  for 
including  one  and  excluding  the  other  from  the  power  to 


pardon.  The  tomod  asrigned  by  Coke  was  repudiated  t^ 
Holt;  the  reason  substituted  by  Holt  is  shown  bj  the  wriW 
in  the  American  Jurist,  already  quoted,  to  be  equally  anut- 
isfactory;  and  with  deference  to  the  latter's  evident  learning 
and  ability,  hia  reason  is  little  better.  Mr.  Hargrare,  ink 
very  learned  and  elaborate  discussion  of  this  subject  of  com- 
petency, unfortunately  not  extending  to  the  consideration  of 
convictions  oti  the  statute,  suggests  a  reason  which  is  explsa- 
atory  if  not  convincing:  "  Where  parliament  imposes  a  die- 
ability,  to  attribute  to  the  king  singly  a  power  of  removibg 
it  might  at  least  approach  to  the  assertion  of  a  dispeDsiog 
power  in  thf>  crown,"  referring  to  ***  the  great  case  in  the 
reign  of  James  II.  on  the  power  of  dispensing  with  the  test 
act:  2  Hargrave's  Juridical  Arguments,  224.  The  king's  pre- 
rogative of  pardon  is  by  the  common  law,  but  an  act  of  pai^ 
liament  is  supreme,  and  can  change  the  common  Jaw  in 
respect  to  prerogative  at  well  as  to  other  matters,  and  if  it 
baa  done  eo,  the  prerogative  is  thereafter  limited  accordingly. 

This  reason  cannot  apply  to  the  American  states  under 
written  constitutions,  which  are  superior  to  the  legislative 
povrer.  The  constitution  of  the  United  States  gives  the 
president  power  to  grant  pardons  except  in  cases  of  impeach- 
ment, and  "the  power  thua  conferred  is  unlimited  with 
the  exception  stated,  ....  it  ia  not  subject  to  legislative 
control.  Congress  can  neither  limit  the  effect  of  his  pardon, 
nor  exclude  from  its  exercise  any  class  of  offenders.  The 
benign  prerogative  of  mercy  reposed  in  him  cannot  be  fettered 
by  any  legislative  reatrictions":  Ex  parte  Garland,  4  Wall- 
333,  380.  It  is  true  there  was  a  strong  dissent  in  that  case 
by  nearly  half  the  court,  but  it  was  based  on  the  qnestiooi 
whether  the  qualifications  of  attorneys  were  matters  for  leg- 
islative or  judicial  control,  and  whether  a  disqualification 
imposed  upon  an  attorney  by  statute  after  his  admisaion  was 
an  ex  poatjaeto  law.  There  was  no  difference  of  opinion  as 
to  the  power  of  pardon  or  the  effect  of  Its  exercise  upon  all 
parts  of  the  penalty  or  puniahment. 

The  constitution  of  Pennsylvania  gives  the  governor  tb« 
same  unlimited  power  of  pardon  with  the  same  single  exoep* 
tioD  of  oaees  of  impeachment,  though  the  exercise  of  the 
power  is  controlled  by  the  condition  precedent  of  a  recom* 
mendation  by  certain  officers  conveniently  known  as  the  board 
of  pardons.  The  constitution  deals  with  the  pardoning  power 
not  as  a  prerogative  claimed  by  divine  right,  but  as  aa  ad- 


Janet  to  the  ftdmlniBtraUon  of  juatioe,  recognised  Id  all  dTiU 
iied  goTernmenta  as  neoeBsary  by  reasoD  of  the  fallibilitj  of 
liiimaD  lairs  and  human  tribunals.  Tha  power  so  recognised 
ii  granted  without  distinction  in  regard  to  ofleaseB  or  their 
-consequences,  and  with  no  exception  or  limitation  hot  the 
«ne  noted,  of  impeachment.  The  fact  that  one  is  made  shows 
that  the  subject  of  exceptions  was  considered,  and  therefore 
-fttpreuto  untus  exclasio  alleriai  eet.  The  power  cannot  now 
be  further  restricted  or  its  operation  limited  by  legislation. 

***  Nor  in  fact  has  any  such  restriction  been  attempted. 
There  is  no  conflict  between  the  statute  and  the  executive  act 
in  this  respect  any  more  than  in  any  other.  The  act  of  1860 
Nays  the  person  convicted  of  perjury  "shall  be  forever  dis- 
qualified from  being  a  witness  in  any  matter  in  controversy," 
but  it  also  says  be  shall  be  fined  and  imprisoned.  Both  are 
statutory  consequences  of  the  conviction,  and  the  remission 
of  one  is  no  more  a  violation  of  the  statute  than  the  remission 
«f  the  other.  The  statute  does  not  say  in  either  case,  "  un> 
less  he  shall  be  pardoned,"  because  the  legislature  in  enacl- 
JDg  the  statute  was  not  contemplating  the  exceptional  case 
of  a  pardon,  nor  considering  its  effect  on  any  part  of  the  act. 
The  word  "  forever"  was  introduced  in  the  disqualification  not 
with  any  reference  to  the  efTect  of  a  pardon,  but  to  show  that 
it  was  not  merely  to  run  with  the  term  of  imprisonment, 
And  to  concur  with  the  exception  of  the  case  of  perjury  in 
flection  181  of  the  same  act,  providing  that  the  endurance  of 
the  punishment  shall  have  the  e&ect  of  a  pardon.  The  re- 
sult of  the  two  sections  read  t^^ether  is  that  nothing  shall 
remove  the  disqualification  except  a  pardon,  and  this  is  the 
intent  indicated  by  the  commissioners  who  reported  the 
criminal  code,  when  they  say  that  section  181  is  new,  and 
the  object  was  previously  attained  through  the  pardon  of  the 
governor:  Report,  Purdon's  Digest,  ed.  1894,  663,  note. 

The  same  views  apply  to  the  act  of  May  23,  1887  (Publio 
Laws,  158),  relating  to  the  competency  of  witnesses,  eto. 
That  is  a  careful  revision  and  consolidation  by  a  very  compe> 
■tent  hand  of  the  whole  law  on  the  subject,  and  when  in  section 
-6  it  provides  that  a  person  convicted  of  peigury  shall  not  be  a 
-competent  witness,  although  his  sentence  may  have  been  fully 
complied  with,  etc,  it  merely  continues  tha  law  of  the  two 
sections  of  the  act  of  1860  already  discussed,  with  an  express 
provision  as  to  the  effect  of  a  reversal  of  the  ounvictioa, 
^rhich  would  have  been  the  legal  result  even  without  auoh 
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•zpressioD,  and  a  humane  exception  iv  oaaea  of  injory  to  I 
the  convict'B  person  or  property.    But  this  act  did  not,  anj    > 
more  than  the  previous  one,  hare  any  reference  to  the  eKed 
of  a  pardon. 

Even  if  this  were  less  clear  than  it  is  as  a  matter  of  statu- 
tory construction,  the  argument  ab  tnconvenienti  would  ba 
Tery  strong.  Suppose  Lindsay  was  the  only  witnesa  to  ■ 
murder,  must  justice  be  baffled  because  of  his  disabilityf  ' 
And  yet  how  "'  is  it  to  be  removed  if  not  by  a  pardon! 
It  is  said  in  Forevian  v.  Baldwin,  24  111.  298,  cited  above,  that 
applications  are  made  in  that  state  to  the  legislature.  Be- 
sides the  practical  diSiculties  in  the  delay  and  tho  running 
of  the  statute  of  limitations  there  would  be  other  objection* 
in  this  state.  If  such  application  be  regarded  as  a  pardon, 
the  power  is  in  the  governor,  not  the  legislature,  and  if  it  be 
regarded  as  a  law,  then  it  is  special,  and  muBt  run  the  gaunt- 
let of  the  prohibitions  against  special  laws  relating  to  practiea 
and  evidence  in  judicial  proceedings. 

For  each  and  all  of  these  reasons  we  are  of  opinion  that 
Lindsay  was  a  competent  witness,  and  the  learned  court  b^ 
low  was  right  in  admitting  his  testimony. 

Oa  the  other  points  we  have  had  some  doubt  as  to  the  pro- 
priety of  directing  a  verdict  for  the  plaintiff,  but  are  not 
convinced  that  it  was  error.  The  issue  was  one  in  which  the 
judge  sat  as  a  chancellor,  and  both  parties  treated  it  as  a 
question  of  law,  and  requested  binding  instructions.  Tha 
exceptions  and  assignments  of  error  as  to  this  are  not  that 
the  judge  directed  a  verdict,  but  that  he  directed  it  for  the 
plaintiff  instead  of  the  defendant.  If  Lindaay  was  a  com- 
petent witness,  and  was  believed,  the  requisites  of  the  statutt 
as  to  wills  were  complied  with.  His  credibility  was  for  tb> 
jury,  if  either  party  had  asked  that  it  be  submitted,  hot 
neither  did  so. 

We  do  not  see  any  sound  reason  to  question  the  reeull 
The  testator  was  in  full  possession  of  his  faculties  of  mind, 
and  had  strength  of  body  to  sign  the  will,  but  he  had  the 
injunction  of  the  physicians  to  keep  quiet,  enforced  by  the 
information  that  if  he  had  another  heraorrbnge  he  might  dit 
in  fifteen  minutes.  He  onlered  liis  will  written,  and  when  it 
was  done  ordered  it  signed.  Undoubtedly  lie  was  phyaicallv 
able  to  sign  it  himself,  but  at  a  rt.Bk  to  his  life  that  he  wu 
not  bound,  and  could  not  be  expected,  to  take.  All  the  evi- 
dence ahows  an  extremity  of  a  lust  sickness  of  which  the 


testator  was  aware,  and  which  he  met  with  notable  eluraess 
aad  resolution.  The  case  helongs  to  the  class  which  the 
statute  was  meant  to  provide  for. 

Nor  is  there  any  reason  to  douht  that  he  meant  his  dire<y 
tiona  for  a  will,  and  regarded  it  sa  fully  executed.  He  desired 
to  kiioff  hia  condition,  and  after  consultation  his  plij'siciana 
informed  him  he  might  die  in  fifteen  minutes,  and  if  he 
had  any  worldly  matters  to  settle  he  had  better  do  so.  H* 
at  once  gave  his  •••  clerk  the  directions,  had  them  written 
down,  and  when  read  to  him  said  they  were  what  ho  wanted, 
and  ordered  the  paper  signed.  His  acta  do  not  admit  of  any 
other  meaning  than  that  be  intended  to  make  a  will,  and  b»* 
lieved  be  had  done  so. 

Judgment  affirmed.  ^^ 

FiRDoca.— The  puilontDg  power  u,  b;  tlw  MuUtatioB  at  MiMoni^ 
TMted  ex«ln*ivalj  in  tlia  chief  ei»cntiTa  officer  of  tha  atata,  uid  ouiuot  b* 
uerciwd  by  tha  lagislatara:  Slate  r.  Siou,  2fi  Mo.  291;  69  Am.  Dm.  407i 
and  nota.     Sea  tha  extended  oote  to  Blalt  v.  Melniirt ,  M  Am.  Deo.  671 

Fakdorb — ErrwT  or. — A  pardon  b;  the  pieaident  ol  tha  Uaited  8Ut«a 
«f  ooe  convioteil  of  ambeizlametit  in  •  federal  court  reitore*  the  offender  t* 
hia  right  ka  «  voter  in  tha  itate:  Jona  v.  Board  of  Segiitrart,  66  Miaa.  766) 
II  Am.  Kep.  S85.  Saa,  alao,  the  eiteoded  notea  to  Stafa  T.  MclnUrt,  fi9 
Am.  Deo.  678,  and  Can-  v.  Smith.  S3  AnL  Rep.  400. 

PiBDOKH)  Wrrnisa— CoxriTiKrr.— A  party  who  hai  baen  M>iiTiat«d  ot 
a  felony,  and  afterward  legally  pardoned,  U  a  oompeteDt  witneaa:  Bennett 
T,  Slate,  24  Tex.  App.  73;  fi  Am.  St.  Eep.  875,  A  pardon,  aftac  eipiatioa 
ot  tha  offenae,  ia  effectual  to  reatora  compateooj'  M  a  witneaa:  Hunmetitt  r. 
Slate,  18  Tax.  Ct.  App.  49S;  Gl  Am,  Rep.  S30;  compare  Peopk  v.  Bnma,  4S 
CaL  439:  13  Am.  Rep,  148.  See,  alio,  the  eitsnded  nota*  to  Omr  t.  Sadlk, 
63  Am.  Rsp.  400,  and  Slate  t,  ilclitlir^  69  Am.  Daa  680. 

Wnxi — SiONATDU  BT  AMOTHta  roa  Tistatob. — Thia  qnaation  U  dia< 
enaaad  in  tha  note*  t«  Piale'e  EUait,  33  Am.  St.  Rap.  808;  Ckqfm  r.  Bop' 
Hat  illfimtarf  QMTfUioii,  40  Am.  Deo.  231;  Rulier/ord  T.  RtUJter/ord,  4* 

Am.  Dm.  MSj  MeOee  t.  Porlar,  66  Am.  Dae.  181,  ai 

tended  nota  lo  Oiakrk  r.  Owem,  M  Am.  Dm  818. 
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BULaoAiw— RiflBT  or  Wat— Rrasr  to  Dxniri  BomrDART— A  nBnd 
O0Bp«ii7  U  not  bonnd  to  taka  tha  antire  width  ot  Und  tor  Jti  lifU  i 
war,  bnt  Duij  doflaa  tha  limita  tbaraof,  m>u  toazolndewhKteratiiWl 
nao««wr7  to  tha  oonatroction  and  opeimtion  ot  ita  road.  WU«  tti 
proper  time  to  make  thii  definition  ii  irbea  the  appropriatioa  »  ald^ii 
may  ezamiw  the  right  afterward  within  a  r««*oaabl«  timaL 

Kailkoam — Eranr  or  Wat — Rilkasm. — A  railroad  company  may,  mtt* 
a  raaioaabte  time,  withdraw  from  and  releaae  to  the  owner  all  otM^ 
part  ot  it*  located  right  oE  way  ai  i*  not  nKewarj  to  tha  eooitnctia. 
maintenanae,  aod  operatiuu  of  iti  road.  Whan  thia  ia  don*  the  eew 
haa  no  elaim  agaimt  the  company  for  the  land  *o  reloaaed. 

Railioads— RiOBT  or  Wat. — Tbi  Pbuukftiom  that  a  railnmd  eooipq 
take*,  when  it  anten  andar  tha  right  of  eminent  domain,  tha  U 
breadth  of  land  allowed  bj  law  for  iti  right  of  way,  ia  applicaUa  oilr 
when  tha  entry  ia  adreree  and  npon  property  aDbjeot  to  aeisnra  <*  t 
propriation  onder  general  lawa  It  doe*  not  apply  to  an  entry  tE«> 
poblio  itreet,  whether  made  nnder  anthority  of  the  itatnte  ineorp*!^ 
ing  the  ooDipany  ot  by  virtue  ol  mnnicipal  consent. 

BuLHOADS  — OftAHT  or  tJsa  or  Hiqhwat.— In  the  abaenos  o(  a  cMl 
•ipreaied  intention  to  the  oontrary,  a  grant  to  a  railroad  oompaij' 
the  right  to  enter,  croia,  or  paai  along  a  pnblio  highway  or  itreet 
gmt  inbjaet  to  the  ezieting  pablic  right  of  oae,  and  ia  to  be  aien 
in  aaoh  manner  a*  ehall  interfere  aa  little  a*  pouihle  with  anoh  on. 

&AiU(OAM— Qrakt  or  PiutiasiuH  to  Gbobs  STRRrr— Oooopatioi  > 
SraOB. — A  grant  ot  parmieaion  to  a  railroad  company  to  croei  the : 
■aotionof  itreetiby  an  orerheaditraotnra,  withantdaiigoatingtbaqM 
to  be  occnpied,  authoriiei  tfaanieaf  aomnch  apace  aaii  neoaMary 'or* 
pnrpoae  ol  making  the  paaiags,  and  no  more.  The  power  of  the  conif*'^ 
udar  tha  giant  ia  gihaoated  by  the  building  of  tha  oTcrhead  itncio" 
that  ia  antboriied,  and  no  more  apaot  oan  be  ooonpied  witboot  ~  "* 
application  and  a  new  grant  (rem  the  city. 

Action  to  recover  damages  for  the  location  and  constrw 
tton  of  a  railroad  upon  plainlifiTs  city  lot.  The  defends' 
oompany  had  released  all  claim  thereto  either  for  right  a 
way  or  otherwise.  Judgment  for  defendant.  Plaintiff  *P 
pealed. 

H.  M.  Hannah  and  S,  S.  Price,  for  the  appellant 

E.  TParrms  E.  M.  WiUard,  and  H.  A.  Knapp,  for  tlM  tp 
pellee. 

■■•  WirxiAMs,  J.  This  proceeding  was  begua  upon  tbt 
theory  that  an  entry  by  ■■•  a  railroad  company  upon  tin 
■treets  of  a  city  ia  made  hy  virtue  of  the  right  of  emineni 
domain  alone,  and  seoares  to  the  railroad  company  a  right" 
way  in  and  upon  the  streets  so  entered  sixty  feet  wide,  preciatlj 
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as  though  the  entry  had  been  made  upon  the  lands  of  a  pri* 
Tate  owner.    The  plaintiff  claimed  that  such  a  right  of  way 
would  not  only  cover  the  street  opposite  his  premises,  but 
reach  over  a  few  feet  upon  his  lot;  and  this  taking  was  the 
injury  complained  of.    The  case  was  tried  in  the  court  below 
upon  the  same  theory.    It  came  into  this  court  by  appeal, 
and  is  reported  in  144  Pa.  St.  629^    The  question  presented 
was  over  the  power  of  the  railroad  company  to  define  the 
boundaries  of  its  right  of  way  in  such  a  manner  as  to  take 
less  than  the  maximum  it  was  permitted  to  take  under  the 
general  railroad  laws.    Confining  our  attention  to  the  ques- 
tions presented  on  the  record,  we  held  that  the  company  had 
the  power  to  define  the  limits  of  its  right  of  way  so  as  to  ex- 
elude  therefrom  whatever  was  unnecessary  to  the  construc- 
tion and  operation  of  its  line.     The  proper  time  to  do  this, 
we  said,  was  the  time  when  the  appropriation  was  made;  but 
a  failure  to  define  its  boundaries  at  that  time  did  not  take 
away  the  power  to  define  them.    This  might  be  exercised 
afterward,  within  a  reasonable  time.    The  judgment  was  re- 
versed and  a  new  venire  awarded.    Upon  the  second  trial  the 
defendant  company  was  permitted  to  file  a  paper  defining  the 
limits  of  its  right  of  way  as  coincident  with  the  street  lines 
at  the  point  where  it  was  alleged  the  land  of  the  plaintiff  was 
invaded,  and  releasing  any  claim  upon  the  plaintiff's  land 
which  it  might  have  by  reason  of  the  location  of  its  right  of 
way.     After  the  filing  of  this  paper  the  learned  judge  of  the 
court  below  directed  a  verdict  in  favor  of  the  defendant. 
This  appeal  brings  up  the  correctness  of  the  ruling  of  the 
trial  court  upon  this  subject.    The  case  was  last  tried  upon 
the  same  theory  as  before.    The  right  of  the  railroad  com- 
pany to  the  exclusive  use  of  sixty  feet  for  its  roadway  seems 
to  have  been  assumed,  and  the  contest  was  over  the  right  of 
the  company  to  renounce  a  part  of  that  to  which  it  might 
have  laid  claim,  and  leave  its  owner  undisturbed.    We  con- 
our  in  opinion  upon  this  subject  with  the  court  below.    If 
we  assume  the  company  had  the  right  to  locate  its  right  of 
way  in  a  public  street  in  the  same  manner  and  of  the  same 
breadth  as  over  the  property  of  a  private  owner,  we  know  of 
no  rule  of  law  *'^  or  public  policy  that  compels  a  railroad 
company  to  take  the  utmost  that  it  has  the  power  to  take. 
On  the  contrary,  it  seems  very  clear  that  such  company  may 
withdraw  from,  and  release  to  the  owner,  all  of  the  sixty  feet 
not  necessary  for  the  constructioui  maintenance^  and  opera- 
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lion  of  its  road;  and  that  when  thii  ia  done  the  owner  haino 
claim  against  the  company  for  the  land  so  released. 

But  we  are  not  willing  to  affirm  this  judgment  and  lean 
H  to  stand  upon  the  ground  on  which  it  was  placed  by  the 
eourt  below.  There^s  another  and  more  important  question, 
which,  although  not  raised  by  any  assignment  of  error,  is 
plainly  presented  by  this  record,  and  is  conclusive  of  thii 
ease.  The  defendant's  bridge  or  overhead  structure  is  located 
ever  the  intersection  of  two  of  the  streets  of  the  city  of  Scran- 
Ion.  Permission  to  cross  these  streets  was  given  by  the 
municipal  government  The  rights  of  the  railroad  company 
vpon  and  over  them  depend  upon  the  terms  of  the  municipal 
grant,  and  not  upon  the  provisions  of  the  general  railroad 
laws.  Unless  the  grant  confers  in  express  words  or  hy  neces- 
sary implication  the  right  to  overhang  these  streets  for  a 
breadth  of  sixty  feet,  the  railroad  company  acquired  under  it 
•nly  a  right  of  passage  over  them,  and  this  authorised  ths 
•ccupancy  oF  no  more  space  than  was  reasonably  necessary 
for  the  purpose  of  passage.  The  structure  that  was  erected 
onder  this  grant  shows  just  what  was  reasonably  necessary 
for  the  passage  of  the  defendant's  road  over  these  streets,  and 
is  a  definition  by  the  company  of  its  needs,  and  a  constroe- 
tion  by  it  of  the  municipal  grant 

The  presumption  arising  under  the  general  railroad  laws 
that  a  railroad  company  takes,  when  it  enters  by  virtue  of 
the  right  of  eminent  domain,  the  full  breadth  of  sixty  feet  for 
its  right  of  way,  is  only  applicable  where  the  entry  is  adverse 
and  upon  property  subject  to  seizure  or  appropriation  under 
general  laws.     It  does  not  apply  to  an  entry  upon  a  public 
street,  whether  made  under  the  authority  of  the  act  of  assem* 
bly  incorporating  the  company,  or  by  virtue  of  municipal 
consent.     In  either  case,  in  the  absence  of  express  words,  or 
their  equivalent,  giving  an  exclusive  right  to  the  street  or 
to  a  defined  part  of  it,  the  grant,  whether  legislative  or  mu- 
nicipal, will  be  construed  most  strongly  against  the  grantee^ 
and  most  favorably  in  aid  of  the  previously  existing  public 
right  of  passage.     The  commonwealth  is  the  ■■*  owner  of 
the  public  highways.    The  municipality  is  charged  with  the 
duty  of  laying  out  and  maintaining  such  highways  as  are 
necessary  to  accommodate  the  public  within  its  territorial 
limits.     A  grant  to  a  corporation  of  a  privilege  upon  a  high- 
way, such  as  to  enter,  cross,  or  pass  along  it  is,  in  the  absence 
of  a  clearly  expressed  intention  to  the  contrary,  a  grant  sub* 
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ject  to  the  existing  public  right  of  use,  and  ia  to  be  exercised 
in  Buch  manner  as  shall  interfere  as  little  as  possible  with 
those  for  whose  benefit  the  way  was  originally  laid  out  and 
opened.  The  situation  in  this  case  is  greatly  simplified  by 
the  application  of  these  principles.  The  railroad  company 
has  no  express  grant  from  the  legislature  or  from  the  city  of 
Scranton  to  occupy  the  whole  of  the  space  over  the  intersec- 
tion of  Washington  avenue  and  New  street 

It  has  permission  to  cross  the  intersection  by  an  overhead 
structure,  and  this  authorizes  the  use  of  so  much  space  as  is 
necessary  for  the  purpose  of  making  the  passage,  and  no 
more.  How  much  was  needed  is  shown  by  the  structure 
that  was  erected  under  the  permission.  The  power  of  the 
railroad  company  under  the  grant  was  exhausted  by  the 
building  of  the  overhead  crossing  that  was  authorized;  and 
nothing  more  can  be  done  without  a  new  application  from 
the  company,  and  a  new  grant  by  the  city.  The  company 
has  no  right  of  way  in  the  streets  outside  the  terms  of  the 
grant  by  virtue  of  which  it  enters,  and  what  was  done  by  the 
engineers  in  marking  an  exterior  line  for  the  right  of  way  at 
this  point  was  done  without  any  lawful  authority,  and  had 
no  effect  upon  the  rights  of  the  plaintiff.  It  was  a  trespass 
ignorantly  or  lawlessly  committed  on  the  lotowner  for  which 
an  action  of  trespass  was  the  appropriate  remedy.  We  had 
this  precise  question  before  us  in  the  recent  case  of  Pennsyl^ 
vania  etc,  R.  R.  Co.  v.  Philadelphia  etc.  R.  R.  Co.^  157  Pa.  St. 
42.  A  grant  had  been  made  to  one  railroad  company  to  pass 
along  certain  streets  in  the  city  of  Reading.  This  grant  was 
found  in  the  act  of  assembly  incorporating  the  railroad,  and 
had  also  been  formally  given  by  the  city.  Subsequently 
the  city  gave  to  another  company  the  right  to  pass  along 
the  same  streets.  .  It  was  objected  that  the  first  grant  was 
exclusive,  as  the  right  of  way  of  sixty  feet  covered  the 
entire  surface  of  the  streets.  But  we  held  that  in  all  cases 
where  the  grant  to  a  railroad  company  "*  is  not  in  ex- 
press  words  a  grant  of  an  exclusive  use  in  a  street,  it 
must  be  construed  as  a  grant  of  so  much  only  as  is  reason- 
ably necessary  for  the  purpose  of  passage.  Our  brother 
Dean  stated  the  rule  very  clearly  in  that  case,  and  we 
can  do  no  better  than  to  repeat  his  words.  He  said:  ^*  There 
can  be  no  constructive  appropriation  of  the  whole  of  a 
public  street,  under  a  right  of  passage,  that  will  be  effectual 
to  bar  the  right  of  the  public  to  the  part  not  in  actual  use  for 
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ibe  parpoBe  granted/'  Tbii  was  merelf  a  practical  applica* 
Hon  to  the  fiekote  of  that  case  of  the  rule,  formalated  as  earlj 
ai  CommonweaUh  t.  Erie  etc.  Ry.  Co^  27  Pa.  St  389,  67  Am. 
Deo.  471|  that  **  the  powers  of  a  corporation  mast  be  ffiren  in 
plain  words  or  by  necessary  implication/'  and  that  powers 
not  so  given  are  withheld.  It  follows  from  what  has  been 
said  that  the  defendant  company  has  no  right  of  way  over 
the  intersection  of  Washington  avenue  and  New  street  except 
that  which  it  actually  occupies  with  its  overhead  stmciore. 

It  has  no  further  right  in  the  streets,  and  no  right  at  all 
on  the  plaintiflTs  lands.  The  plaintiff,  having  suffered  from 
no  entry  upon  his  premises,  has  no  claim  on  the  defendant 
in  this  form  of  proceeding,  but  must  depend  on  his  action  to 
recover  damages  for  the  additional  servitude  which  the  over^ 
hanging  of  so  much  of  the  highway  as  would,  upon  its  vaca- 
tion, belong  to  him  imposes.  This  subject  was  sufficiently 
discussed  in  Jone$  v.  Erie  etc.  Ry.  Co,,  151  Pa.  St.  30,  31  Aou 
St.  Rep.  722,  and  it  is  not  necessarily  involved  in  this  case. 

The  judgment  is  affirmed. 

Railbaads  nr  Struts—Riohis  or  Pcnn.io. — A  railroad  company  eaaiKvfc 
mooopolin  a  atrMt  in  darogatioa  of  the  publio  or  private  nee  to  wbioh  it 
hat  been  applied:  AuiMT.  Ohicaffo  etc  iljr.  On.*  8S  Wis.  097;  89  Am.  St.  Bep. 
908^  and  notei  bat  it  mast  oonstruot  the  road  in  sooh  plaoe  and  manner  ae 
not  to  interfere  with  the  nee  of  the  street  by  the  pablic:  Pacific  R}f.  Go.  ▼. 
Wadc^  91  Oal.  449;  26  Am.  St  Rep. "SOI,  and  note.  See,  also,  the  extended 
note  to  Wmtm  Paving  etc  Oo,  r.  Oitkeru'  ete.  &  A  Ca,  25  Am.  8t^  Rep. 
471^ 
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Wiev  — PliFSBBiraB  VNDBB  BxBouTioN  Salm  —  Btidbnqi.  ^  While  a 
striot  compliance  with  the  provisions  of  a  statute  giring  a  preference 
nnder  execntioB  sales  for  the  wages  of  laborers  engaged  in  oatting  saw- 
logs  is  requisite  to  maintain  claims  for  preferences,  no  partiooUr  grade 
of  proof  is  required  to  establish  the  fact  that  the  wages  were  earned  in 
the  manner  specified  in  the  statute  different  from  the  measnrs  of  prod 
necessary  in  ordinary  cases. ' 

Pahtmushif  —  HoLDiNO  GOT — RiQHis  OT  ORBDiTORa— As  between  the 
partnership  creditors  and  the  indindaal  creditors  of  an  alleged  part* 
ner  of  an  alleged  partnership  having  no  actual  ezistenoe  in  faot^  al* 
though  the  parties  thereto  have  held  themselTee  out  to  the  worid  se 
partners,  there  is  no  equity  to  sapport  the  claim  of  execution  partnerw 
■hip  creditors  as  against  prior  execution  sreditors  of  the  indiTidaaL 
ysrtner  who  is  the  owner  of  the  assets. 


pAKTHBRBHir— MiMOMTT  Of  ALLaosD  ?4KnrBB— Hoi-nina  oot— Biobt* 
0>  OuDITOBki — If  a  minor  amployad  mt  m  Mdary,  mud  DontribotiDg  d* 
proparty  to  ths  banngM,  U  h*ld  oat  to  tba  world  u  ft  purtnar,  uidr 
kher  beoomuig  at  aga,  rapndUtat  bit  obligation  on  Jejnt  notea  givani 
bj  himaalf  and  hia  alleged  partner,  be  baa  no  equity  whieb  antitlei  tb* 
partnenhip  ereditora  to  a  preCerenoa  orsr  the  indiTidaal  orediton  ol 
tba  partner  who  owna  all  of  tlia  aaaata  of  tbe  alleged  pwtoarabip. 

Apfeal  by  Bixler  &  Correll  from  an  order  of  tbe  court  of 
commoD  pleas  coaGrming  an  auditor's  report  diBtribuUng; 
tbe  proceeds  of  a  sheriff's  sale  of  the  property  of  tbe  alleged 
partnership  of  Kresge  A  Qreen. 

C.  B.  Staplet  and  J.  H.  SehvU,  for  tbe  appellanta. 

C.  Qearhart  and  8.  8.  Sht^fer,  for  individnal  exeontioD 
creditors. 

D,  8.  Lee,  for  labor  olaimanta. 

*»■  Gbebm,  J.  Tbe  act  of  June  12,  1879  (PabHo  Law^ 
176),  gives  a  preference  in  tbe  distribution  of  tbe  proceeds  of 
sheriff's  sales  of  saw-logs,  or  of  sales  made  by  assignees  for  the 
beneRt  of  creditors  for  all  moneys  due  for  cutting,  skidding, 
hauling,  and  driving  of  saw-logs,  limiting  the  amount  to  two 
hundred  dollars  to  any  one  laborer.  In  this  case  there  was  a 
sale  by  tbe  sheriff  under  exeoutions  of  a  stock  of  saw^loge  and 
lumber  inter  alia,  and  two  laborers  gave  notice  to  tbe  sheriff 
of  their  claims  in  due  form  as  required  by  tbe  act.  Charles 
Bsobenbaugh  claimed  a  lien  for  two  hundred  dollars,  and 
Edwin  Reiper  claimed  a  lien  for  fifty  dollars  for  work  done 
within  the  statute.  The  notices  to  the  sheriff  were  in  duo 
form,  and  sufficiently  described  the  character  and  particu- 
lars of  the  claims.  Tbe  auditor  found  as  a  fact  that  tbe 
work  was  done  to  the  fnll  amount  of  tbe  claim  in  both  cases, 
and  this  finding  was  affirmed  by  tbe  learned  court  below. 
The  appellants  claim  that  the  evidence  upon  which  the  audi- 
tor  acted  was  not  sufficiently  definite  to  justify  bis  findings. 

While  it  is  certain  that  a  strict  compliance  with  the  pro- 
visions of  tbe  statute  is  requisite  to  maintain  these  claims  for 
preferences,  it  does  not  seem  that  there  is  any  particular 
grade  of  proof  required  different  from  what  would  be  oeoes- 
sary  in  ordinary  cases.  Having  read  tbe  report  of  the  andi- 
tor  and  the  testimony  of  the  men,  each  one  of  whom  swore 
positively  that  the  amount  claimed  by  eaob  was  certainly 
due  for  work  actually  done  by  each,  we  are  satisfied  of  tb« 
truth  of  tbe  &ct,  and  see  no  occasion  to  revise  (he  finding* 


of  the  auditor  on  this  sabject.  Common  laborers  do  not 
keep  books  of  account  for  the  work  thej  do,  settiug  down 
each  day  the  amount  of  work  they  have  done.  Their  em- 
ployerB  keep  such  books  in  which  the  time  made  by  the  men 
is  daily  credited,  and,  if  any  mistake  is  made  by  the  men  in 
the  claims  they  present,  it  is  in  the  power  of  the  eniployen 
to  correct  them  at  once.  In  this  case  the  auditor  report! 
that  one  of  the  employers  was  present  and  the  other  within 
easy  reach,  and  neither  was  called  to  dteprove  either  of  the 
claims.  "*  We  are  satisfied  with  the  report  of  the  auditor 
upon  this  branch  of  the  case. 

On  the  question  of  the  alleged  partnership  betweea  Kresga 
and  Oscar  Oreen,  the  auditor  Suds,  upon  the  testimony  taken 
before  him,  and  not  contradicted,  that,  as  between  the  meo 
themselTes,  there  never  was  any  actual  partnership.  That, 
while  it  is  true  Oreen  permitted  himself  to  be  held  out  to  the 
world  as  a  partner,  and,  therefore,  if  he  were  of  age  he  would 
be  liable  as  such,  in  point  of  fact  he  was  merely  a  hired  naan 
working  for  fixed  wages,  and  had  no  interest  in  the  busineM 
or  its  proSts  or  losses.  He  also  finds  that  Green  contributed 
no  money  or  property  to  the  concern,  and  that,  while  he 
signed  some  notes  given  for  a  stock  of  store  goods,  he  paid 
nothing  on  the  notes,  and,  being  a  minor  who  repudiated  his 
obligations  on  account  of  his  minority,  he  was  subject  to  no 
legal  liability  upon  the  notes. 

The  auditor  also  finds  that  the  tract  of  timber  land  in 
Tunkhannock  township  was  purchased  by  Kresge,  and  the 
title  taken  in  bis  own  name,  and  that  he  also  bought  a  port- 
able sawmill  in  hia  own  name,  paid  all  the  money  that  was 
paid,  both  for  the  sawmill  and  on  the  land,  and  conducted 
all  the  lumber  operations  in  bis  own  name. 

These  being  the  facts,  and  the  present  contest  being  a  con- 
tention  between  individual  and  partnership  creditors,  the 
familiar  doctrine  becomes  applicable  that  partnership  cred- 
itors must  work  out  their  claims  through  the  equity  of  the 
partner.  If  the  partner  has  no  equity,  there  is  nothing  to 
support  the  claims  of  the  partnership  creditors  to  the  assets 
in  question  as  against  the  creditors  of  the  individual  partner 
who  is  the  real  owner  of  the  assets. 

In  York  County  Bank's  Appe(^,  32  Pa.  St.  446,  there  was  a 
written  agreement  between  the  partners  establishing  an  actual 
and  subsisting  partnership,  which  was  subsequently  con- 
ducted publicly  with  all  the  usual  indicia  of  a  partnership. 


July,  1895.]  BiXLEB  v.  Kbesqe. 

But  one  of  the  partners  had  in  fact  not  paid  In  any  p 
the  capital,  and  the  assets  of  the  firm  were  in  realitj 
tributed  by  the  other  partner,  whose  property  they  were 
to  the  partnership.  It  was  held  that  an  individual  exec 
creditor  of  the  partner  who  owned  the  assets  was  entitl 
preference  in  the  distribution  of  the  proceeds  of  the  s 
the  property  of  the  firm  over  a  partnership  execution 
iter. 

Thompson  J.,  ***  delivering  the  opinion,  said:  "Bel 
partners  themselves  the  assets  of  the  firm  constitute  a 
for  the  payment  of  their  liabilities,  and  each  member  h 
equity  which  he  can  enforce  to  accomplish  this  result 
of  consequence,  a  lien  on  the  property  to  this  extent.  , 
When  a  creditor  levies  on  the  property  of  a  firm,  his  e 
tion  fixes  and  attaches  to  this  right  to  the  same  exten 
it  existed  in  the  partners,  and  hence  the  preference  < 
separate  execution  creditor  in  the  distribution.  All  \ 
predicable  of  a  case  of  joint  property  only.  But  where 
was  no  joint  property,  the  rule  has  nothing  to  operal 
The  mere  name  is  not  enough  in  such  a  case — there  mi 
an  equity.  If  that  equity  never  existed,  a  creditor's  e 
tion  could  not  attach  to  any  right  amounting  to  a  li 
have  the  assets  appropriated  to  a  partnership  debt. 
Moore  has  no  interest  in  the  firm  property  is  found  1 

auditor This  being  so  the  property  levied  on  n 

dividual  property  in  fact  though  seized  in  the  firm's 
The  appellant  cannot  work  out  his  equity  through  the 
ners,  for  they  as  such  did  not  exist,  inter  ae^  and  the  in 
ual  owner  could  not  give  him  this  right  over  a  prior  exe< 
against  him  individually."    All  this,  and  more,  was  s 
a  case  in  which  there  was  an  actual  partnership  fully  i 
upon  and  really  carried  on  for  a  number  of  months, 
the  case  at  bar  there  never  was  a  partnership  as  betwe 
alleged  partners,  and  this  the  auditor  finds  as  a  fact 
undisputed  testimony.     In  addition  to  that  Green  nev 
nished  anything  to  the  firm,  and  therefore  acquired  r 
to  the  firm  property.    He  either  signed  or  indorsed 
notes  with  his  individual  name,  but  he  paid  nothing  on 
On  the  contrary  he  was  paid  a  monthly  compensation 
services  as  clerk  or  assistant.     It  is  too  plain  for  arg 
that  as  between  Green  and  Kresge  there  never  was,  and 
was  agreed  to  be,  any  partnership  relation.    In  point 
Oreen  never  contributed  a  dollar  of  money  or  any  art 


property  to  tht  partnerahip,  and  ht  nersr  agreed  or  intondtd 
to  do  anything  of  that  kind,  nor  ooald  Kresge  expect  hin 
to  do  sa  The  notes  on  whioh  his  name  appeared  not  only 
were  never  paid  by  him  in  whole  or  in  part,  but  they  did  not 
appear  on  their  face  to  be  firm  aotee,  and  his  liability  cooU 
never  be  more  than  an  individaal  liability.  But  auoh  u 
they  were,  he  was  a  minor  when  he  gave  them,  he  "*  had  a 
legal  right  to  repudiate  them,  and  he  actually  did  repadiala 
them,  as  soon  ae  he  attained  his  majority.  We  find  it  im> 
pOBBlble  to  discover  in  the  testimony  any  proof  of  the  exist- 
ance  of  any  real  equity  in  Green  as  a  partner,  and  therefbn 
there  is  nothing  upon  which  to  baild  op  a  right  on  the  part 
of  any  firm  creditor  to  seiie  upon  any  firm  property,  ae  against 
an  individual  execution  creditor  trf  Ereege,  who  had  acquired 
a  prior  lien  upon  the  goods, 

York  County  Bank't  Appeal,  S3  Pa.  St.  446,  was  repeated 
and  reaffirmed  in  ScnWt  Appeal,  116  Pa.  St.  141,  where  the 
facts  were  much  stronger  in  favor  of  the  firm  creditors  than 
they  are  in  the  present  case.  A  careful  reading  of  the  wliole 
record  in  the  present  case,  including  the  arguments  of  the 
learned  oouneel  on  both  sides,  convinces  us  of  the  entire  oor> 
rectness  of  the  conoluaiona  reaohed  by  the  auditor  and  th* 
learned  court  below. 

The  decree  of  the  court  below  is  affirmed  an^  appeal  di^ 
miesed  at  the  cost  of  the  appellants. 

PAKTRanaBir— Bqditt  of  Fibm  Cbkditom  nr  Fikk  Aaawn.— Hie  oradifr 
•n  «f  a  firm  hkre  do  oqaity  in  tha  pBrtDanhip  property;  U»r«(ore  with  tfct 
eoDwat  ol  the  partner*  it  may  ba  applied  to  the  paynaat  at  their  d«btai 
Bmltk  T.  StTiith,  S7  lova,  93;  43  Am.  St.  Repu  859,  and  aztended  note  laOf 
diaoiiHing  the  righta  ot  partnenbip  erediton.  See,  alio^  the  ext«ndad  ootaa 
to  Davifi  J.  Alimmi,  7  Am.  St.  B«p.  877,  miKitifT.  SdkMmmti^,  4»  Am. 
Deo.  163. 

PaBtnasiHiT — Houtina  Ona  ovr  as  Pabtmbr — Rrasn  ov  OBKOTTona 
Ji  partiM  rapreient  tfaeniialTat  aa  partnera,  paraona  who  deal  irith  tham  af 
■ach  are  entitled  to  haT*  the  property  Died  in  the  bnainen  applied  to  tk* 
payment  of  tbeir  delita  in  preference  to  the  indiTidaal  debta  ot  thoos  repi«- 
aenting  themaalvee  aa  partnerai  Van  Kleeek  r.  Bammetl,  87  Hiah,  BW;  M 
Am-  St.  Rep.  1S2.  Thia  qneatioa  ia  fally  diMnned  in  the  extended  nota  I* 
HiMor.  itayer,  22  Am.  8k.  R^  767,  and  tba  aoto  to  i'jitckr  t.  Pidta^  H 
An-SkRepb  UL 
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[M  Pammruoi,  Sun,  tn.] 

tfmmi  nmiT— OBLiaATTow  to  Rircritii  Hohbt  Takki— Siotnufr.— ^Am 
•mbMBlar  is  nndar  ft  lagal  &iid  moral  obligt  tioD  to  np&y  the  psnon  wboM 
nuuuj  he  h>*  wrondlall;  Ukan.  It  u  pelther  Dnlawfal  dot  agaiiut 
poblio  poliay  f or  him  tOTfllantkril;  (ivaa  bond  frithaaratiMMMearitj 
tor  iti  retnra. 

ftTUrrsHiF — EHMZiLuiaifv^CoHPOOHDnta  Fklont. — Tha  turetiet  on  m 
bond  giTSD  bj  tbeir  prinoip»l  to  Hours  the  ratnrn  ot  moDer  embsalad 
by  him  oumot  avoid  tbo  obligatlona  of  th«  bond  on  tba  sroosd  that  It 
waa  sprea  Tor  an  illegal  ooosideratioD,  withont  proof  that  criminal  pro- 
ooedingt  hare  bean  itified  thereby,  or  tb«t  fnnd  or  ooeroion  haa  baas 
practiced  upon  them. 

AncmHiP— BMBuXbUfRtiT. — The  tnretiei  on  a  bond  giren  by  an  embaa- 
(ler  f or  the  retnm  of  tha  money  taken  oan  avoid  it  only  by  aboirinx 
that  it  woB  giTBD  for  ao  nnlawfal  parpoaa,  or  that  ita  exeontion  w»a 
obtained  by  nnlawful  inean*. 

SraMTTsHip  —  Ehbizzliiibnt  —  CoMFOVNDiNa  FiiANi,  —  la  an  aetioa 
•gainrt  the  anretiea  on  a  bond  giTen  by  ma  ombeizler  to  aeonn  the  n^ 
tarn  of  the  money  taken,  an  affidavit  of  defenaa  alleging  that  the  debt 
Monred  waa  money  smbenlad,  that  the  creditor  accepted  the  bond  in 
Ilea  thereof,  and  that  aaoh  aooeptaaoe  workod  the  releate  of  the  debtor 
from  all  liability  to  proaecution  for  the  crime  of  embamlement,  ia  in* 
•offioieab.  It  ahoald  alio  allege  the  emptoymeat  of  oriniiDal  priweed- 
inga  or  of  threat*  to  resort  to  tliem,  aa  a  means  of  coercion  to  compel 
the  oxeonticn  ol  the  bond. 

Assumpsit  upon  a  bond.  Appeal  from  an  order  of  court 
discharging  a  rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defense. 

W.  Oorman  and  J.  H.  Campbell,  for  (he  appellants. 

F.  J.  LanAert,  for  the  appellees. 

*"  Williams,  J.  The  facts  of  this  case  are  olaarl7  pre- 
sented by  the  statement  ^*'  and  the  affidavit  of  defense.  It 
Appears  that  Kirschner  was  at  one  time  financial  secretary 
of  Local  Union  No.  100  of  the  Cigar  Makers'  International 
Union.  He  failed  to  pay  over  all  the  money  that  oame  into 
his  hands  as  such  officer,  and  on  the  nineteeDth  day  of  Feb- 
ruary, 1891,  gave  the  bond  in  suit  for  the  amountof  his  in* 
debtedness.  The  other  defendants  signed  the  bond  as  sureties 
for  him.  The  condition  of  the  bond  waa  for  the  payment  by 
Kirschner  of  the  amount  of  his  indebtedness  to  Local  Union 
No.  100  nUIiin  three  years  and  four  months  from  its  date,  at 
the  rata  of  twenty-Qve  dollars  per  month. 

On  the  following  day  two  hundred  dollars  were  paid  upon 
the  bond.    This  action  is  brought  for  the  recovery  of  the  !•• 
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mainder.    The  affidayit  of  defense  set  ap  three  reasona  for 
resisting  a  recovery  by  the  sureties:  L  That  the  payment  of 
two  hundred  dollars  upon  the  bond  the  day  after  it  was  givea 
and  before  it  became  due  worked  such  a  change  in  the  terms 
of  the  obligation  as  ought  in  equity  to  relieve  the  sureties; 
2.  That  the  plaintiffs  who  have  sued  as  trustees  for  Local 
Union  Na  100  are  not  now  in  office,  although  they  were  when 
the  bond  was  taken;  3.  That  the  bond  was  given  in  settle- 
ment for  an  embezzlement  by  Kirschner,  and  is  therefore  in- 
valid.    As  the  first  and  second  of  these  are  obviously  without 
merit,  we  assume  that  the  learned  judge  of  the  court  below 
rested  his  ruling  upon  the  third,  and  regarded  it  as  setting 
forth  a  good  and  sufficient  ground  for  a  defense  by  the  sure- 
ties of  Eirschner.     Our  question  therefore  is  over  the  suffi* 
ciency  of  the  affidavit  of  defense  in  so  far  as  this  averment 
is  concerned.    The  averment  is  that  the  bond  was  "  invalid 
in  law  in  that  it  was  given  by  Eirschner  and  accepted  by  the 
obligors  for  the  purpose  of  compounding  and  settling  a  charge 
of  embezzlement  •  •  •  •  and  after  the  execution  thereof  the 
said  obligors  in  consideration  thereof  released  the  said  Kirsch- 
ner  from  all  liability  to  prosecution  for  said  crime  of  embezzle- 
ment.'' There  is  here  no  allegation  that  a  criminal  prosecution 
was  ever  begun  or  threatened,  or  that  the  execution  of  the 
bond  was  asked  as  the  price  of  releasing  Eirschner  from  lia- 
bility, criminally,  for  his  embezzlement.     What  is  set  out  is 
that  the  bond  was  given  for  the  purpose  of  "  settling  a  charge 
of  embezzlement,"  and  that  after  its  execution  and  delivery 
"  the  said  obligees  in  consideration  thereof  released  the  said 
Eirschner  from  all  liability  ^^*  to  prosecution  for  said  crime 
of  embezzlement."    Is  this  a  statement  of  a  fact,  or  of  the 
inference  of  the  affiant  from  the  acceptance  by  the  committee 
of  Local  Union  No.  100  of  the  bond  in  lieu  of  the  money  due 
them?    We  are  unable  to  tell  from  the  examination  of  the 
affidavit  what  is  meant  by  this  averment    An  embezzler  is 
under  an  obligation^  legal  and  moral,  to  repay  the  person 
whose  money  he  has  wrongfully  appropriated  to  his  own  use, 
that  is,  to  say  the  least,  no  less  than  that  which  rests  on  an 
ordinary  debtor.    It  is  clearly  his  duty  to  pay  back  the 
money  he  has  embezzled.    If  he  cannot  repay  it  at  once  it  is 
his  duty  to  do  so  as  speedily  as  he  can,  and  to  secure  such 
repayment  in  the  best  way  he  is  able.    It  is  not  unlawful 
therefore  for  an  embezzler  who  finds  himself  unable  to  return 
the  money  he  has  improperly  used,  at  onoe,  to  give  security 


for  ite  return  at  BQob  future  day  &b  the  creditor  Is  willing  to 
accept.  The  debt  ia  a  good  and  valid  cooaideration  for  tha 
■eourity  given  to  the  creditor.  It  is  not  against  public  policy 
for  a  thief  to  return  the  property  etolen,  or  the  value  thereof, 
to  the  owner;  but  it  is  part  of  the  eentence  pronounced  upoa 
him  by  lair  upon  hia  conviction.  It  is  not  against  publio 
policy  for  an  embezzler  to  return  the  money  he  has  embezzled 
to  the  owner  thereof.  On  the  contrary,  the  law  provides  the 
injured  party  with  civil  remedies  for  the  recovery  of  his 
money,  and  a  criminal  remedy  for  the  punishment  of  the 
wrong  done  him.  Public  policy  is  contravened  only'nhen  the 
injured  party  attempts  to  wrest  the  criminal  proceedings, 
open  to  him,  from  their  proper  purpose,  and  make  use  of  them 
BB  a  means  of  coercing  the  defendant  into  the  payment  <d 
money.  When  he  prosecutes  in  the  name  of  the  common- 
wealth he  must  do  so  in  good  faith  to  the  public,  and  he  must 
not  pervert  the  machinery  of  the  criminal  courts  from  its 
pQrpose,  or  use  it  as  an  engine  of  oppression  for  the  purpose 
of  extorting  money  from  an  impecunious  or  a  reluctant 
debtor.  It  is  not  enough,  therefore,  that  the  affidavit  alleges 
that  the  debt  secured  by  the  bond  was  for  money  embezzled^ 
nor  that  tlie  creditor  accepted  the  bond  in  liea  of  the  money 
embezzled,  nor  that  the  acceptance  of  the  bond  worked  the 
release  of  the  debtor  "from  all  liability  to  prosecution  for 
said  crime  of  embezzlement."  It  must  go  further,  and  allege 
the  employment  of  criminal  proceedings,  or  the  threat  to  re- 
sort to  them,  as  a  means  of  coercion  *"  to  compel  the  exe- 
cution of  the  bond.  In  other  words,  it  must  set  out  that  the 
bond  was  executed  under  duress,  and  not  for  the  purpose  of 
settling  or  securing  an  bonest  debt  due  to  an  injured  creditor. 
A  threat  to  proceed  criminally  against  the  embezzler  may 
not  be  enough  to  invalidate  a  security  taken  for  the  monej 
doe:  Fallon  v.  Sood,  34  Pa.  St  866;  76  Am.  Deo.  664. 

The  bond  was  signed  by  the  defendants.  They  undertake 
to  show  a  reason  why  they  are  not  bound  by  their  own  act  Id 
executing  it  They  must  show  either  that  it  was  given  fur 
an  unlawful  purpose,  or  that  its  execution  was  obtained  by 
aalawful  means.  The  return  of  the  money  embeuled  bj 
Kirschner  was  not  an  unlawful  purpose.  The  agreement 
by  bis  creditors  to  accept  it  in  small  monthly  payments  ran- 
ning  orer  several  years  was  not  onlawful.  The  acceptance  at 
the  bond  as  a  full  equivalent  tot  money  that  had  been  embei- 
sled  was  not  unlawful.    It  is  not  alleged  that  any  criminal 


prooeedmgB  mre  Instituted  ag&inst  Kirachner,  or  that  aaj 
^rand  or  ooeroion  was  practioed  apon  the  defendanta.  Tbi 
pnblio  had  do  intereBt  in  the  traaaaction  which  public  poliej 
«oald  be  iDToked  to  protect,  and  the  defendants  were  ntrt  Iid- 
posed  upon.  They  have  therefore  no  clftim  to  relief:  Bredin'i 
Appeal,  92  Pa.  St.  241;  37  Am.  Rep.  677.  Riddle  v.  Sail,  99 
Pa.  St  lis,  is  nrged  on  our  attention  as  a  case  Id  point,  bnt 
it  does  not  so  impress  us.  In  that  case  a  prosecution  was 
pending  against  the  son  of  Mrs.  Riddle.  Another  was  thread 
■«ned  against  her  husband.  She  was  made  to  believe  that  if 
<ahe  gave  the  mortgage  it  would  end  both  the  pending  and  the 
threatened  prosecutions.  She  gave  it  for  that  purpoee.  The 
bank  took  it  with  full  knowledge.  It  discontinued  the  prose- 
■«ution  against  the  son,  but  soon  after  began  a  new  one  agaiust 
both  the  husband  and  the  son,  and  pushed  it  to  conTiction 
■and  sentence.  She  then  defended  against  the  payment  of 
ifaer  mortgage  on  the  ground  that  it  had  been  obtained  &om 
her  by  representations  intended  to  mislead  and  deceive  her. 
She  asserted  that  she  was  induced  to  execute  and  deliver  it 
ia  save  her  husband  and  her  son  from  prosecution  criminally 
by  the  bank,  and  that  after  obtaining  it  the  bank  did  just 
what  its  officers  had  induced  her  to  believe  it  would  not  do 
if  the  mortgage  was  given.  In  this  case  no  prosecution  was 
«ver  instituted  or  threatened  so  far  as  the  affidavit  informs 
us.  There  were  no  proceedings  to  discontinue  at  that  time, 
«nd  none  have  been  entered  upon  at  any  time  since.  No 
fraud  or  "^  misrepresentation  is  alleged,  no  compounding 
'Of  any  criminal  prosecution  is  set  up.  The  affidavit  of  de- 
-fense  was  therefore  insufficient  and  the  action  of  the  court 
heilow  erroneous. 

It  is  now  ordered  that  the  order  appealed  from  be  reversed 
and  the  record  remitted  to  the  court  below,  with  directions  to 
-enter  judgment  againBt  the  defendant  for  suoh  sum  as  to  right 
and  justice  may  belong,  unless  other  legal  or  equitable  causa 
i>e  shown  to  the  said  court  why  such  judgment  should  not  ht 
«o  entered.  

Embbzlihiiit— OoMroDRDiHO  FsLONr— Rhtdu  or  Hottsr  Takkp.— 
A  mutor  hu  k  riKlit  to  r«oM*«  monay  tron  hii  isrvuit  or  Um  wifa  of  th* 
Matter,  or  fram  a  tttird  pmoo,  in  {wyniMit  tor  money  •iiib«al*d  bj  aaok 
«arruit(  to  Itmg  u  tha  nuctar  doaa  not  pronuM,  eitbar  axpranly  or  bj  im- 
f  lioktioDi  not  to  pro*eeate  tha  erima;  llitier  v.  iiiBOr  Lumbtr  Oo.,  98  Hieh. 
103;  89  Am.  St.  Rep.  S24,  ud  not*;  Ctaw  Omm(v  Bamk  v.  BriOwt  M  Nek 
-  SIS;  a  Am.  St.  Rap.  US,  and  not*. 


SnaETTiuip— CoMFOUNsnfo  Tkmwt, — Whara  a  poatoflea  elai^  who  had 
embeizlBd  faodi  for  whioh  tha  poatmaater  waa  UaUa  to  Um  gaTammaii^ 
gava  tha  poatmaater  a  Dot*  wiUi  auretj  to  ■aonie  him,  ha  agreeiDg  not  to 
■proaeonle  erimioallj  for  the  embeizlemant,  it  waa  held  that  tha  nota  wia 
valid  and  tha  enraty  wai  liELble:  Bitb  t.  HilOixci,  4»  Ala.  ISS;  20  Am.  Bap. 
S8B,  and  nota.  The  owner  of  goodi  wrongFulIy  taken  may  reoeiva  oompeo- 
cation  tor  tha  ia]ury  aDBtained,  and  may  take  a  note  signed  with  anraliaa 
therefor,  and,  in  inoh  oaaa^  nnleu  then  ia  an  agreement  not  to  proaeoot*  or 
to  anppress  svidauca  of  the  orime,  the  defense  of  compoanding  a  falony  la 
not  KTaiUble  against  tha  note:  Cam  Covnty  Batik  r.  Bridur,  34  Nab.  SIS;  33 
Am.  St.  Rap.  M9.  Seonrity  eieoated  by  a  mother  to  protect  her  ton  from 
«zpoaura  add  proseontiOD  for  embenlement  ia  invalid;  FtAeg  t.  Oreeme,  li 
&.  L  618i  SI  Am.  Rep.  41S,  and  nota;  Piti  r.  MeKte,  iS  Iowa,  eU|  30  Am. 
Sap.  031. 


Qbtttsbubo  National  Bane  «l  Ohisolk 

[USPmraiTLVAHU  SlATI,  Ml] 

Nmotiabu  Inmtranns— Altiration.— a  nota  altered  after  axeanUoa 
bj  the  apparent  interlineation  on  ita  faoe  of  the  worda  "with  intorert 
at  six  per  G«nt"  without  the  koowladga  or  ooateut  of  the  nuker  la  toU, 
and  >n  innooeut  pnrcbaaar  for  valna  oan  not  leoorer  the  prindpal  M 
Um  note  aa  originally  giren  by  waiving  any  alaim  (or  iBtwwk 

Absohpsit  od  the  following  note: 


|P%  to  tUtJiTder  of     ^  E:^:g«<imett.A  Son  gr^j^ 

Sixtyfig-^.     :--^_       .QiJg^ 

witt-intereat  »t_6  per  cent'  MV  ^ 

ytithout  de/aicationforvalm  reewoeS* 


Judgment  for  plaintiff.     Defendant  appealed. 

B.  B.  Orlady  and  S.  B.  Waite,  for  the  appelUnt, 

/.  Jf.  Bailey,  for  the  appellee. 

***  Gbsrh,  J.    It  wae  an  entirely  nndiEpoted  &ot  in  tbia 

ease   that   the  defendant'e   obligation  In  aait  was    altered, 

after  it  left  him,  and  without  his  knowledge  or  ooneeDt.    The 

Alteration  wag  made  by  a  vieible  iDterlineatiou  ot  Uw  wordi 

AM.  to.  Bar,,  Vol  XLTIL-N 
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**  with  interest  at  six  per  cent**  That  this  alteration  was  not 
merelj  a  fraad,  but  was  also  a  oriminal  forgery  of  the  iustra* 
ment,  ii  manifest  upon  the  present  state  of  the  tesiimoDy. 
From  the  evidence  given  on  the  trial  it  appears  that  the 
alteration  was  made  by  the  payees'  agent,  and  as  the  payees 
ars  chargeable  with  knowledge  of  the  state  of  the  instrument 
when  it  came  to  them,  and  also  *^  when  it  was  used  by 
them  in  bank,  they  must  accept  responsibility  for  the  alter- 
ation. 80  far  as  the  legal  eCTect  of  the  alteration  is  concerned 
it  is  quite  as  imporUnt  as  if  the  note  had  been  changed  from 
sixty-six  dollars  to  sixty-six  hundred  dollars.  It  is  as  much 
an  alteration  of  the  defendants  contract  in  the  one  case  as  it 
would  have  been  in  the  other,  and  the  alteration  must  be  r^ 
garded  as  being  made  by  the  payees.  There  is  no  room  for 
an  inference,  and  there  is  no  proof  in  the  cause,  that  the 
alteration  was  made  innocently.  It  was  certeinly  done  for 
the  purpose  of  increasing  the  liability  of  the  defendant,  and 
that  alone  stemps  the  transaction  with  fraud  and  with  guilt 
It  is  not  disputed,  indeed  is  conceded,  that  there  could  be  no 
recovery  on  this  instrument  by  the  payees.  It  is  urged, 
however,  that  the  plaintiff,  being  an  innocent  holder  for 
value,  can  recover  notwithstanding  the  alteration,  because 
he  proposes  to  recover  only  the  amount  of  the  note  as  it  was 
before  the  alteration.  If  such  were  the  law,  forgeries  by 
alteration  would  be  protected  by  the  law.  The  fraudulent 
payee  would  run  no  risk  of  loss,  because  he  would  only  have 
to  transfer  the  note  to  an  indorsee,  who  might  recover  the 
original  amount  of  the  note  by  simply  proving  that  he  was  in- 
nocent of  the  fraud.  But  the  law  is  not  so  charitable  to  this 
class  of  persons.  80  far  as  the  indorsee  is  concerned  in  this 
case  the  note  was  not  innocently  acquired,  because  the  in* 
terlineation  was  apparent  on  the  face  of  the  note,  and  was 
notice  sufficient  to  put  the  plaintiff  upon  inquiry.  The  words 
**  with  interest  at  six  per  cent*'  do  not  occupy  the  whole  line, 
but  only  a  little  more  than  half  of  it  These  words  look  as 
if  they  were  interlined,  and  in  point  of  fact  they  were  sa 

In  SimpBon  v.  Staekhouie^  9  Pa.  St  186,  49  Am.  Dec.  654, 
the  added  words  were:  *'  Payable  at  the  Bank  of  Pitteburg," 
but  they  were  written  at  the  end  of  the  instrument,  and  the 
only  circumstence  upon  which  we  held  the  plaintiff,  the  in. 
dorsee,  responsible  for  the  alteration  was  that  the  added 
words  were  in  a  different  handwriting  from  the  rest  of  the 
Instramenl^  which  was  written  by  the  defendant    Qibsoo, 
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C  J.,Baid  in  the  opinion:  '^The  principle  of  the  Sngliafe 
eases  is  that  an  alteration  so  far  apparent  on  the  faoe  of  i^ 
bill  or  note  as  to  raise  a  suspicion  of  its  purity  makes  it  in-- 
enmbent  on  the  plaintiff  to  prove  that  it  is  still  available^ 
and  that  it  is  not  incumbent  on  the  defendant  to  disproir^ 
*^^  it.  •  .  •  •  He  who  takes  a  blemished  bill  or  note  takeai 
it  with  its  imperfections  on  its  head.  He  becomes  sponsor: 
for  them,  and  though  he  may  act  honestly  he  acts  negligoDtlr*^ 
•  •  •  •  Mr.  Chitty  says  in  his  Treatise  on  Bills^  page  21^ 
that  a  drawee  ought  not  to  accept  a  bill  which  has  the  leasts 
appearance  of  alteration,  and  it  was  not  disputed  at  the  tria£ 
that  this  note  had  that  appearance  or  thaHhealteratioo  wasa 
in  a  material  part  of  it" 

In  Kennedy  y.  Lancaster  County  Bank^  18  Pa.  St.  847,  th»^ 
action  was  brought  by  a  bank,  as  holder,  against  the  indorser^ . 
and  it  appeared  that  the  date  of  the  note  had  been  alterecti 
from  the  12th  to  the  18th  of  August    It  was  held  that  thias^ 
alteration  vitiated  the  note,  although  the  bank  officers  purgecR 
themselves  of  all  knowledge  of  the  alteration.    We  decideii: 
that  it  was  not  sufficient  for  the  holder  to  show  that  the  data» 
was  not  altered  after  he  received  it;  in  order  to  recover,  it;. 
was  necessary  for  him  to  show  that  the  alteration  existed 
when  the  defendant  indorsed  it,  or  that  he  assented  to  thttw 
alteration.  ^ 

In  the  case  of  Paine  v.  EdseU^  19  Pa.  St.  178,  the  actibUi? 
was  brought  by  an  innocent  holder  against  the  indorser,  ancb 
it  was  alleged  the  date  had  been  altered.  The  court  beloip* 
admitted  the  note  in  evidence  saying:  "^  But  this  note  presents 
no  Buch  marks  of  alteration  as  make  it  necessary  fof  tha^ 
plaintiff  to  offer  explanatory  proofs.  The  date  is  disSgwredL 
by  a  blot,  on  which  one  of  the  figures  is  made,  and  very  bw^ 
written  instruments  are  free  from  similar  defects.'^  SM& 
Black,  C.  J.,  said:  *^In  Simpson  v.  Staclhouse^  9  Pa.  St.  186^. 
49  Am.  Deo.  654,  it  is  decided  on  principles  perfectly  satia-- 
factory  that  an  apparent  alteration  in  a  material  part  of  m. 
negotiable  instrument  avoids  it,  unless  it  be  proved  that  sack 
alteration  was  lawfully  made,  and  the  burden  of  proving  W«pr 
it  was  made  is  on  the  holder.  That  the  note  in  questioD  waa» 
altered  in  its  date  can  be  seen  at  a  glance,  and,  inasmuch  aa^ 
no  evidence  was  given  to  explain  it,  the  jury  should  hava^ 
been  instructed  that  the  plaintiff  was  not  entitled  to  recover.*^ 
This  note,  also,  was  in  the  hands  of  an  indorsee  of  th^^ 
payeOi  but  that  circumstanoe  did  not  help  his  right  of 
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^Tj,  As  it  was  not  proved,  and  probably  is  not  possible  to 
prove,  in  the  case  at  bar,  that  the  alteration  was  lawfally 
made,  it  is  diflScalt  to  see  how,  under  the  foregoing  decisioDi, 
there  can  be  any  recovery, 

•^»  In  Neff  V.  Homer,  68  Pa.  St  327,  8  Am.  Rep.  656,  the 
Instrnment  upon  which  suit  was  brought  was  a  promissory 
note  in  form,  but  the  parties  signed  it  with  seals,  making  it 
substantially  a  bond.  The  parties  signing  it  were  a  princi- 
pal debtor  and  four  sureties.  When  the  paper  was  brought 
4o  the  payee  he  declined  to  receive  it  unless  the  words  "inter- 
^est  semi-annually"  were  added.  The  principal  debtor  then 
added  at  the  end  of  the  instrument  the  words  "  interest  to  be 
paid  semi-annually/'  without  obtaining  the  consent  of  the 
sureties.  We  held  the  instrument  avoided  by  the  alteration. 
Agnew,  J.,  said:  '*It  seems  to  be  settled  that  a  voluntary 
alteration  of  a  bond,  note,  or  other  instrument  under  seal,  in 
«  material  part,  to  the  prejudice  of  the  obligor  or  maker, 
;avoids  it,  unless  done  with  the  assent  of  the  parties  to  be 

affected  by  it  [citing  numerous  authorities] In  respect 

.to  bills,  notes,  or  other  commercial  paper,  the  rule  is  even 
rmore  stringent,  the  law  casting  on  the  holder  the  burden  of 
disproving  any  apparent  material  alteration  on  the  face  of 
the  paper."  We  held,  also,  that  there  could  be  no  recovery 
•of  the  principal  without  the  interest  The  court  below  had 
held  that  this  could  be  done,  but  in  this  respect  we  reversed 
ihe  judgment,  saying:  **The  note  was,  therefore,  avoided  as 
to  the  sureties,  and  the  court  erred  in  holding  that  the  plain- 
tiff could  recover  the  principal  from  all  the  parties,  disregard- 
Jing  his  claim  for  the  interest.  It  is  argued  that  a  recovery 
'of  the  principal  sum  does  no  harm,  for  to  that  extent  the 
sureties  bound  themselves.  But  the  conclusive  answer  is 
that  stated  by  Mr.  Greenleaf,  supra,  section  565.  The  ground 
of  the  rule  is  public  policy  to  insure  the  protection  of  the 
instrument  from  fraud  and  substitution.  The  writing  goes 
into  the  hands  of  the  party  who  claims  its  benefit,  and  the 
purpose  is  to  take  away  tlie  motive  for  alteration,  by  forfeit- 
ing the  instrument  on  discovery  of  the  fraud.  When  the 
sureties  signed  it  they  had  a  right  to  have  it  delivered  unal- 
tered to  the  plaintiff.  He  was  bound  to  know  that  the  altera- 
tion was  rightfully  done,  and  that  the  penalty  of  his  negligence 
or  his  wrongful  act  was  the  loss  of  the  security.'' 

A  similar  attempt  to  recover  the  principal  without  the 
interest  was  made,  on  the  trial,  in  FtUmer  v.  SeitSf  68  Pa.  St. 
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237,  8  Am.  Rep.  172,  but  we  declined  to  permit  it  Th»^ 
alteration  there,  as  here,  was  of  a  promissory  note  to  whick^ 
the  words  **  interest  payable  semi-annually"  •^^  were  added* 
bj  the  principal  debtor  at  the  end  of  the  note.  The  altera- 
tion was  made  by  the  payee  in  the  presence  and  with  the- 
consent  of  the  principal  debtor.  The  suit  was  brought  to^ 
recover  the  whole  amount  of  principal  and  interest,  and  the- 
note  was  signed  directly  by  all  the  parties,  three  of  whom>- 
were  sureties.  On  the  trial  the  plaintiff  made  application  to^ 
strike  out  the  added  words  and  recover  only  the  principal 
sum.  This  was  refused  by  the  court  below  and  sustained  byr 
this  court.  Agnew,  J.,  said:  "Failing  to  show  his  right  i> 
recover  against  them,  because  of  his  failure  to  prove  their 
assent  to  the  alteration,  he  fell  directly  within  the  rule  of 
policy   which  forbids   the  recovery  of  anything  upon  the- 

altered  instrument One  who  makes  a  voluntary  and 

unauthorized  alteration  of  a  written  contract,  and  insists 
upon  it  by  going  to  trial  to  recover  upon  the  altered  state  of 
the  instrument,  has  no  locus  penitentiss^  which,  on  his  failure- 
to  establish  his  right  to  recover,  will  enable  him  to  undo  th^ 
wrong  at  the  trial,  and  to  stand  as  one  who  has  made  a» 
innocent  mistake,  and  never  has  insisted  upon  his  right  to- 
enforc:e  it" 

In  t^he  present  case  the  alteration  was  most  probably  made- 
by  an  agent  of  the  payee,  and  it  was  entirely  without  the- 
knowledge  and  consent  of  the  defendant,  who  was  the  maker 
of  the  note.  Of  course  the  payee  could  not  recover  on  the- 
note  for  any  amount,  because  it  was  an  altered  instrument^ 
and  is  avoided  altogether  by  public  policy.  Certainly  he- 
could  not  restore  life  to  it  by  passing  it  over  to  an  indorsee. 

In  Hartley  v.  Corhoy^  150  Pa.  St.  23,  we  reviewed  the  au- 
thorities upon  this  subject,  and  it  is  not  necessary  to  do  8a« 
again.     There,  also,  an  attempt  was  made  to  recover  on  the- 
original  state  of  the  note  before  the  alteration  was  made,  and^ 
the  court  allowed  it  to  be  done,  but  we  reversed  the  judgment 
without  a  venire,  holding  there  could  be  no  recovery  of  any* 
thing.    We  said:  ^'  It  matters  not  the  least  whether  the  altera- 
tion was  made  innocently,  or  in  the  belief  that  such  a  change- 
could  be  lawfully  made  without  the  consent  of  the  indorser. 
It  is  against  public  policy  to  permit  such  things  to  be  done.^ 

In  HiU  y.  Cooley,  46  Pa.  St.  259,  the  action  was  by  an  in- 
dorsee of  a  note  against  the  maker,  and  the  alteration  consisted 
in  the  addition  of  the  words  **  payable  at  N.  Holmes  ft  SoOi"* 


flntroduced  betweeo  the  «nd  of  th«  note  and  the  rigneten  of 
«he  ■'*  maker.  The  court  below  held  that  the  alteration  wsi 
Apparent,  and  charged  the  indorsee  with  the  daty  of  explain 
^Dg  it  hy  proof  that  the  maker  oonsented  to  it  In  the  ab- 
-veoee  of  such  proof  it  was  refueed  admiusion  id  evidenoe,  and 
"Chie  oourt  sustained  the  judgment.  Woodward,  J.,  said: 
■"The  worda  'payable  at  N.  Holmes  t  Son'  were  alleged  te 
liave  been  added  to  the  note  after  it  was  signed,  and  appear* 
iUioeB  favored  the  allegation.  They  were  admitted  to  be  in 
the  handwriting  of  one  of  the  payees  who  wrote  the  body  of 
Abe  note,  and  they  certainly  look  as  if  added  after  the  aigna- 
4nvB.  ....  All  the  authorities  cited  in  argument  bear  againit 
■he  plaintiff  in  error,  while  Simpson  t.  Stackhoate,  9  Pa.  St 
188,  49  Am.  Deo.  554,  is  conclusive  in  favor  of  the  raling 
%elow.  According  to  the  doctrine  of  that  case  the  indorsM 
who  sues  this  note  took  it  with  its  imperfections  on  ita  head, 
and  was  bound  to  come  into  court  prepared  to  explain 
4hem." 

The  case  of  Kountz  y.  Kennedy,  63  Pa.  St  187,  8  Am.  Bep. 
JMl,  has  no  application,  as  was  well  shown  by  Agnew  J.,  is 
^tdmer  v.  Seitz,  68  Pa.  St.  237;  8  Am.  Rep.  172.  In  this  caae 
tthe  action  was  originally  brought  before  a  magistrate,  and 
<be  whole  amount  of  principal  and  interest  waB  claimed  and 
veeovered.  Tbe  transcript  of  the  justice  shows  this,  and  by 
«ule  of  court  the  transcript  takes  the  place  of  the  declaration, 
and  therefore  supports  tbe  allegation  that  the  plaintiff  sought 
4o  recover  interest  on  the  trial,  until  it  asked  leave  to  file  an 
-amended  statement,  claiming  only  the  principal,  without  the 
aaterest  This  was  allowed  by  the  court  below,  and  iu  this, 
^»  we  think,  there  was  error.  There  is  no  merit  in  the  objeo. 
ctioathat  the  pleas  were  not  verified  by  affidavit  The  note 
dn^jnestion  being  before  the  court,  and  being  shown  by  od- 
i^^uted  testimony-to  have  been  altered  without  tbe  defead- 
;4Uif«  consent,  and  there  being  no  evidenos  to  explain  the 
aalteration,  which  was  in  a  material  part,  or  to  show  that  it 
■mmt  lawfully  made,  was  void  as  against  the  defendant,  and 
■M  Moovery  could  be  had  upon  it 

.  Jadgntent  reversed. 

'HiTCBBLL,  J.  Tbe  alteration  being  In  the  aame  hand  and 
3nk  as  tbe  rest  of  tbe  note,  the  question  of  when  it  was  mad« 
«0boold  go  to  the  jury.    I  would  therefore  award  a  Twura  da 
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JLa  alteration  in  a  promissory  note  by  filling  np  a  blank  for  intertal 
t*  'waa  ezecnted,  and  contrary  to  the  agroemont  of  the  partioi^  nnd 
▼old  as  between  the  maker  and  the  party  who  made  the  alteration, 
Alteration  may  be  shown  as  against  an  innooent  purchaser  for  Talne  I: 
maturity:  Conger  t.  OrdUree^  88  Iowa,  636;  45  Am.  St  Rep.  249,  and 
The  material  alteration  of  a  promissory  note  by  any  of  the  parties  tl 
discharges  from  liability  thereon  all  other  parties  not  consenting  to  a 
th<»rising  snoh  alteration:  Montgomery  y.  CroeethmiU,  90  Ala.  668;  SI 
St»  Bep.  832,  and  note;  Fordyoe  y.  iSTo^miiMti,  49  Ark.  40;  4  Am.  St 
18b  <^nd  note;  Bwrcm  t.  Klunk,  70  Md.  461;  U  Am.  St  Rep.  871 
note. 
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[iM  pjuiKsi  LVinu.  staii^  eaa.] 

BzaoOTTOV  Salbb.— Pbopbrtt  OF  PaBKLT  PsryATB  Corporations,  tl 
useful  and  necessary  to  the  conduct  of  their  business,  is  subject  f  < 
under  execution  in  the  same  manner  ar  the  property  of  an  indiii 
and  the  execntion  plaintiff  is  entitled  to  the  proceeds  of  sooh  (i 
the  exclusion  of  the  general  creditors  of  the  oorporation. 

BxROOTiONB.  —  Peopbrtt  OF  PuBLio  CORPORATIONS  reasonably  nee  i 
and  essential  to  the  exercise  of  their  franchises  is  exempt  froo  i 
and  sale  by  an  execntion  creditor.  Such  creditor  must  resort  to  i  e 
tration  of  the  earnings  of  the  corporation. 

D*  /.  Ball,  and  0.  0.  ThompBon^  for  the  appellant. 

W.  W.  Wilbur  J  S,  T.  Neill,  W.  B.  Chapman,  P.  D.  i ' 
and  £.  0.  Ball,  for  the  appellees. 

•S8  FsLL,  J.    This  appeal  is  bj  James  Boy,  shei 
Warren  county,  from  an  order  of  the  court  of  common  ]  i 
directing  him  to  pay  into  court  certain  moneys,  the  pro  : 
of  an  execution  against  the  Reynolds  Lumber  Com  i 
Nearly  a  year  before  the  order  was  made,  the  sheriff  had 
the  money'ln  question  to  the  Warren  Savings  Bank,  tl ' 
fiignee  of  the  plaintiff  in  the  execution.    This  paymen  ; 
made  after  the  return  day  of  the  writ  of  execution,  at  s 
when  no  rule  was  pending,  and  before  the  claim  of  tl  i 
pellees  had  matured.    Rules  to  show  cause  why  the  i 
ahould  not  be  paid  into  court  granted  on  the  applical  i 
other  creditors  were  discharged,  and  it  appears  from  tt  i 
ord  that  the  payment  was  made  by  the  sheriff,  in  th 
coarse  of  a  regular  and  orderly  proceeding,  withoat    i 
of  the  appellee's  claim.     The  payment   was   propei 
***  relieved  the  sheriff  of  all  rcBponsibility  unless  th< 
belonged  to  all  the  creditors,  in  which  case  it  would 


bMD  hia  duty  to  pay  it  into  court  for  a  pro  rata  distribatko 
among  them.  The  learned  jadge  of  the  oommoD  pleaa,  spa- 
ciallf  presiding,  reached  the  conclusion  that  the  plaiDtiff  ia 
tiie  execution  secured  no  preference  by  the  lovy  nnder  bit 
writ,  and  that  all  the  creditors  of  the  defendant  were  entitled 
to  participate  in  the  distribution,  and  it  is  upon  thie  view  of 
the  law  that  the  order  is  based. 

It  would  doubtlesB  be  mors  equitable  if  the  property  of 
insolvent  debtors  should  be  distributed  among  all  the  cred- 
itors in  proportion  to  their  claims,  but  it  has  not  been  titt 
policy  of  the  law  in  this  state  to  forbid  a  preference,  nor  to 
prevent  the  vigilant  creditor  from  acquiring  a  lien  by  levy 
upon  personal  property.  There  seems  to  be  no  ground  for  a 
distinction  in  respect  to  the  distribution  of  the  proceeds  of  a 
sale  by  execution  of  the  property  of  an  individual  and  that 
of  a  corporation  which  may  be  sold  separate  from  its  fran- 
chises. The  special  writ  of  fieri  facias  provided  by  the  act 
of  April  7, 1870,  is  by  its  terms  in  addition  to  and  in  lieu  of 
the  proceeding  by  sequestration  given  by  the  act  of  June  16, 
1836.  In  the  appeal  of  Piiiladelphia  tic.  R.  R.  Co.,  70  Pa.  St. 
355,  it  was  held  that  the  remedies  by  sequestration  and  exe- 
cution could  not  coexist,  and  that  the  later  act  took  the 
plaoe  of  the  former  to  the  extent  of  superseding  the  writ  d 
sequestration.  The  rule  as  to  distribution,  however,  remains 
undisturbed:  Sayard'i  Appeal,  72  Pa.  St.  453.  And  the 
special  writ  given  by  the  act  of  1870  under  which  the  prop- 
erty,  rights,  and  franchises  of  a  corporation  can  be  sold,  caxt 
issue  only  after  the  personal  property  subject  to  the  ordinary 
process  of  execution  has  been  exhausted,  and  there  has  beeik 
a  return  of  the  writ.  In  the  opinion  in  Ouett  v.  Meriom 
Watar  Co.,  142  Pa.  St.  610,  it  is  said  by  McCoUum,  J.:  "  The 
fieri  facias  allowed  by  this  act  (1870)  is  not  a  subatitote 
for  the  ordinary  fieri  facias  nnder  the  seventy-second  seo- 
tion  of  the  act  of  June  16,  1836,  but  is  in  lien  of  sequestra- 
tion ander  the  seventy-third  section.  The  process  and 
procedure  provided  by  the  seventy-second  section  remain, 
and  the  process  provided  by  the  seventy-third  section  i» 
superseded  by  the  special  fieri  fiicins  given  by  the  act  of  1870. 
The  condition  precedent  to  sequestration  was  an  ordinary^ 
fieri  facias  *"*  returned  unsatisfied  in  whole  or  in  part,  and 
titis  mast  precede  thu  writ  which  takes  its  place.  By  this 
inecedent  return  on  the  ordinary  fieri  facins  the  ineolvenoy 
of  the  oorporation  is  discovered  and  the  necessity  of  recouia» 
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to  a  Bale  for  the  benefit  of  its  creditors  of  its  franchises  and 
property  essential  to  its  operation  is  demonstrated." 

There  has  been  no  conflict  in  the  decisions  upon  this  sab* 
Jeci.  Hopkins^  and  Johnson^a  Appeal,  90  Pa.  St.  69,  while 
apparently  not  in  line  with  the  cases,  decides  no  question 
touching  the  distribution  by  law  of  the  proceeds  of  the  sale 
of  corporate  property.  It  arose  under  irregular  and  anoma-- 
loos  proceedings  before  a  master  who  by  agreement  of  the 
parties  in  interest  was  to  determine  the  validity  of  certain 
judgments  and  award  distribution  as  if  the  fund  was  held 
in  trust  for  creditors.  The  judgments  in  question  were  found 
to  be  invalid,  and  distribution  was  made  in  accordance  with 
the  agreement,  preference  being  given  to  creditors  having 
Talid  liens.  No  question  affecting  the  rights  of  creditors  in 
distribution  outside  of  the  agreement  was  decided  or  consid* 
eredy  and  the  statement  in  the  opinion  that  the  sale  was  for 
the  benefit  of  all  the  creditors  was  evidently  based  upon  the 
supposition  that  the  franchises  had  been  sold  under  the  act 
of  1870,  and  it  is  misleading  because  misapplied.  In  the 
per  curi  am  opinion  in  First  Nat  Bank  v.  New  York  etc.  Cok& 
Cq  ^  187  Pa.  St.  601,  Chief  Justice  Paxson  was  speaking  of 
the  efifect  of  a  sale  under  the  special  writ  which  had  been 
issued  in  that  case. 

When  the  operations  of  a  corporation  are  matters  of  di» 
rect  public  interest  and  concern,  its  property  reasonably  es» 
sential  to  the  exercise  of  its  franchises  is  stamped  with  the 
character  of  a  public  trust.    It  cannot  be  aliened  by  tbe  cor* 
poration,  nor  sold  by  its  creditors  piecemeal  so  as  to  stop  its- 
operations  and  defeat  the  object  of  its  charter.    Before  the 
act  of  1870,  such  property  could  not  be  taken  in  execution 
in  this  state.    The  sequestration  proceedings  of  the  act  of 
1886  were  suggested  by  Chief  Justice  Tilghman  in  the  opin* 
ion  in  Ammani  y.  New  Alexandria  etc.  Turnpike  Oo,<,  13  Berg. 
A  R.  210,  15  Am.  Dec.  598,  and  after  the  passage  of  that  act 
it  was  held  in  Susqv^ehanna  Canal  Co.  v.  Bonham,  9  Watts  ft 
8.  27,  42  Am.  Dec.  315,  that  the  franchises  and  corporate 
rights  of  a  canal  company,  and  its  property  necessary  to  their 
exercise,  were  incapable  of  being  transferred  or  granted  away 
***  by  any  act  of  the  company  itself  or  by  any  adverse  pro» 
cess  against  it,  and  that  sequeistration  was  the  only  remedy 
consistent  with  the  preservation  of  the  public  interests.    The 
act  of  1870  provides  a  remedy  by  which  the  rights  of  cred- 
itors can  be  enforced  without  prejudice  to  the  public  interest 


bj  th«  Hie  tog«ther  of  the  fruichieea  and  the  propertjr  ii» 
•Hsry  (o  their  exercise. 

When,  however,  the  business  of  a  corporation  ia  panif 
ptiyate,  and  the  poblio  has  no  direct  iateraet  in  it,  its  pn^ 
erty  may  be  sold  without  regard  to  the  effect  npon  its  t^ien- 
tions.  Judge  Thompson,  in  the  opinion  ID  FoaUr  v.  Ftml4r,Bi 
Pa.  St.  27,  referring  to  the  distinction  twtween  corpcH-atiau 
which  are  agencies  of  the  public  and  directly  affect  it  and 
those  which  aSect  it  only  indirectly  by  adding  to  its  pn» 
perity,  said:  "Of  the  former  are  corporations  for  the  baildii^ 
of  bridges,  turnpike  roads,  oanals,  and  the  like.  The  pobtie 
is  directly  interested  in  the  results  to  be  produced  by  sock 
corporations,  in  the  facilities  afforded  to  travel  and  the  nioi» 
ments  of  trade  and  commerce.  It  is  well  settled  that  this 
use  is  not  to  be  disturbed  by  the  seizure  of  any  part  of  tbeil 
property  essentinl  to  their  active  operaUons  by  creditraL 
They  must  recover  their  debts  by  sequestering  their  eamingi, 
allowing  them  to  progress  with  their  undertaking  to  accom- 
modate the  public  This  direct  benefit  to  and  accominodatioe 
of  the  public  very  clearly  distinguish  this  class  of  corpw*- 
tions  from  the  second  class,  vii.:  private  corporations,  or  those 
in  which  the  public  is  but  indirectly  interested,  such  aa  mii^ 
ing  and  manufacturing  or  coal  and  iron  companies,  eto^  gr 
libraries,  literary  societies,  schools,  and  the  like.  WhetbCT 
they  progress  or  ceane  the  public  is  not  directly  affected,  and 
hence  liens  are  enforceable  against  them  without,  as  a  genenl 
thing,  any  regard  to  the  efTect  upon  their  operations." 

In  tlio  ciiao  ;ibovi3  refurreJ  to  it  was  held  that  a  iiiochanio'l 
lien  could  not  be  enforced  against  a  water  company,  and  tbil 
ruling  was  followed  in  Guest  v.  Aferion  Water  Co..  142  Pa.  St, 
610,  while  in  Girard  Point  Storage  Co.  v.  Southwari  fonndrf 
Co.,  105  Pa.  St.  248,  and  in  ilcUod  v.  Centra!  Normal  School 
152  Pa.  St.  575,  it  was  decided  that  meclinnics'  liens  could  bs 
maintained,  as  the  defendants  were  not  quaei-public  corpo 
rations. 

The  reason  for  the  exemption  of  any  of  the  property  of  a 
**'  corporntion  from  levy  and  sale  by  an  executtoi)  creditor 
is  that  the  intereata  of  the  public  are  involved.  The  exemp- 
tion does  not  extend  in  any  case  to  property  not  reasonably 
essential  to  the  exercise  of  the  franchises.  If  the  charter  ii 
for  a  purpose  in  which  the  public  is  directly  interested,  and 
the  grant  is  for  a  use  which  the  public  may  assert  and  enforc« 
as  a  right,  the  property  of  a  corporation  necessary  for  its  oper> 
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atlon  in  carrying  out  its  public  purpose  cannot  be  sold  sxc 
witb  its  franchises  under  the  special  writ  provided  hj  the 
of  1870.  Iff  however,  the  corporation  is  purely  private  i 
the  public  has  no  direct  interest  in  its  operations  or  rig 
concerning  them,  its  property,  although  useful  and  necessi 
to  the  conduct  of  its  business,  may  be  sold  under  an  ordini 
writ  of  fieri  facias  in  the  same  manner  as  the  property  of 
individual. 

The  Reynolds  Lumber  Company,  the  defendant  in  the  ci 
cation,  is  a  private  corporation,  chartered  in  West  Vlrgi 
and  doing  business  in  New  York  and  Pennsylvania. 
charter  confers  upon  it  the  bare  right  of  corporate  ezistei 
It  performed  no  public  functions  whatever.    No  public  t] 
was  committed  to  it  or  imposed  upon  its  property,  and 
public  had  no  interest  in  its  operations  and  no  rights  <i 
nected  therewith.    Its  business  was  of  a  private  chara: 
and  such  as  might  have  been  and  usually  is  carried  on 
individuals.    Its  property,  which  was  sold  under  the  ordir 
writ  of  fieri  facias,  consisted  of  timber,  lumber,  merchanc 
horses,  and  personal  goods  and  chattels.    A  part  of  this  p 
erty  was  manufactured  for  the  purpose  of  sale,  and  the  i 
was  used  as  a  means  of  conducting  its  ordinary  business,  i 
all  of  it  could,  have  been  sold  by  the  corporation. 

As  the  property  sold  by  the  sheriff  was  subject  to  sei  i 
and  sale  under  the  ordinary  writ  of  fieri  facias,  and  was  so  i 
by  him,  the  fund  realised  was  properly  paid  to  the  assi  ; 
of  the  plaintiff  in  the  execution.  The  order  of  the  coui  I 
common  pleas  of  October  25,  1894,  directing  the  sheri  I 
pay  the  money  into  court,  is  reversed  and  set  aside  al 
cost  of  the  appellee. 

Bziounov— BxiMFTioMs^CoRPOBATB  Propbrtt.— BreoQlioii  earn 
Uried  on  corporate  franohises,  rightei  or  on  property  enential  to  the  * 
ment  thereof  {SuipiehamM  Canal  Co.  t,  Bonham,  9  Watte  ft  8.  27;  4! 
Deo.  316),  eeqaestration  being  the  only  remedy  of  a  oreditor  to  oh 
•atiafaction  of  hie  debtet  Plymouth  R.  R.  O9,  r.  OoiweO,  89  Pa.  81  S 
Am.  Deo.  526^  and  notei  Omriom  Bridge  0^  v.  Mtam^  SS  Neb.  S67|  S 
81  Kep.  614^  and 
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AoKKOWiiVDamMT,  eomoiioo  of,  by  offioor  takiiig»  7L 

Abysrss  Possession,  what  eoutitates,  244. 

AaiBTSR,  liability  of,  for  ezpooing  animajs  to  oontegionsdiMMt^  KL 

AimBiiBiiT  of  reoorda  of  ooart,  power  to  make,  288. 

A*"*^^-^  diseased,  destntotion  of  may  be  aathorised,  5461 

diaoaoed,  liability  for  selling  and  thereby  spreading  oontagloii,  itSL 
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existence  of  disease,  646^ 
diseased,  liability  for,  661. 
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state  statntes  forbidding  transportation  of,  through  the  itals^  fiSSl 
statatas  imposing  liability  for  disease  oommonioated  by,  660L 
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639. 
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liability  of,  for  selling  poisonous  drag  to  person  harlng  no  notice  d  Hi 
character,  432. 
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BAifir<^  assignee  or  receiver  of,  takes  subject  to  right  of  setofi^  142,  14ti 
eheoks,  certification  of,  at  the  request  of  the  holder  releases  the  diaw«^ 

414. 
eheoks  drawn  by  a  person  baring  no  fnnds  in  the  bank,  414. 
ehockSf  presentment  of,  to  charge  drawer  or  indorser,  413. 
ehecks  release  of  maker  or  indorser  by  delay  in  presentment^  414^ 
deposit  of  checks  for  collection  which  are  credited  to  the  acoonntof 

depositor,  391* 
deposit  of  checks  drawn  on  the  bank  receiring  them,  890. 
deposit  of  checks  for  collection,  when  vests  title  in  the  bank, 
deposit  of  checks  for  collection,  effect  of,  on  the  title,  891* 
deposit  of  checks  for  the  credit  of  the  depositor,  385. 
deposit  of  ohecks,  indorsements  of,  in  blank,  388. 
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deposit  of  checks  on  the  bank  receiTing  the  deposit,  389. 
deposit  of  checks  passes  title  if  the  depositor  is  entitled  to 
the  deposit,  391. 

deposit  of  checks^  when  deemed  to  be  reoeired  for  ooUeetiQa  €Bljr»  8811 
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••lol(  noairar,  appointmant  of,  data  DOt  deatny  rigU  fe%  Itt^ 
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OOBroKATloa  urn  Vaoiv  cannot  aiiat  where  tboie  naa  ba  aa  aMfMlIn  tt 
inre,  166. 
what  ia,  106. 
OnnHunova  abartarad  nnder  the  Uwi  el  two  itata^  Ma 
■atatf^  r%ht  0^  mar  ^  eaaartad  by  and  agaiuk  HI. 
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€knmKAKrB,  adTene  title  aoqnind  by  imm  of  MTtnl,  when  m^  %• 
by  Um,  78»  79. 
pnrobAM  of  adTorae  titl«  by  oa«  of  tortnl,  78^  70L 
whon  oMinofc  dispute  the  oomnioii  oonroo  of  titles  78L 

OaiMiWAL  Law,  bail,  right  to  may  beooino  ns  judicatai  lOL 

OKMS-ezamination  of  defendant  offering  himaelf  as  a  witaoM^  S^ 
•ridanoe,  oompoUing  priaoner  to  prodnoe  or  to  ereata,  180l 
homieido  beoanae  of  inaalting  worda  to  a  f emala  relativa^  17* 
homioida  in  dafanaa  of  another,  79l 

bomioide^  atata  of  mind  of  tha  aooniad  ia  aquaat&oa  for  tha  }wy»  il 
impaaohmant  of  defandant  by  proof  of  hia  oonTiotioB  of  •Ihar  arin 

aaaroh  of  priaonar,  aTidanoa  obtained  by,  180l 

DikMAon^  reooTerabla  when  property  wrongfully  takan  luM  baaa  laena 

in  Talne  by  the  act  of  tha  wrongdoer,  80tti 
DBfniinoN  of  eorporation  de  faoto^  16dL 
of  fallow-aanranta,  402. 
of  tha  term  "damage,**  138. 
PnoainoNfl^  abaenee  of  witneia  at  the  time  of  tiial,  wbatliar  proof  of  ■ 
be  made,  622. 
admiaaibility  o^  depauda  on  oompUanoa  with  atatatoty  zaqvifauMi 
622. 
I>IT01K»,  award  of  cnatody  of  child  to  one  of  tha  partii%  aflM  of  ^ 
the  obligatious  of  the  other,  314-317. 
child  not  provided  for  in  the  decree,  814i» 
DowiB,  definition  of,  752. 

ezeeation  lala  doea  not  extingniah  right  of,  7M 
▼aloe  o^  at  what  time  to  be  oompated,  768w 

XnoniiMY  by  a  tenant  in  common  againat  a  atranger,  7C7« 

common  aouroe  of  tiUe,  proof  of  in  aotiona  oi^  76^  77» 
BuBOnox  between  inconaiatent  remediei^  683* 
BBTOPPni  againat  peraona  claiming  under  common  aonrca  of  titla^  76^  H 

grantee  ia  not  prednded  from  denying  the  title  of  hia  grantor,  77* 
BnDXMOB,  confeaaiona  iuTolnntary,  property  diaooTared  by»  afidanaa 
179. 

dedarationa  of  an  agent»  6S0. 

injured  peraon,  dedarationa  by,  after  an  aoddent^  881, 

Judicial  notice  will  be  taken  of  incorporated  dtici^  48L 

of  marriage  in  proaecntiona  for  bigamy,  228-232. 

tea  geata^  what  dedarationa  fall  within,  651-4S68. 

iaaroh  of  priaoner,  evidence  obtained  by,  180. 

to  proTC  that  a  hooae  ia  diaorderly,  29. 
SziODTiOK  against  corporate  fraochiaea  and  property,  8Ml 

piano  not  exempt  from  aa  houaehold  fumitureb  fi8ii 
BziooTioii  Salis,  when  void  and  when  Toidable^  707* 
SxEOUTOBS  Ajn>  ADMiMnnuioBfl,  aetofll  whether  maj  ba 

againat^  688. 
ExxmADinoii,  habeas  corpua  proceedings  in,  7S7« 

FosFmuBi  of  leaaa^  waiTer  of;  what  i%  197-1881 

Game  Laws,  carrier'a  liabili^  under,  811. 
CUbwhooiit,  setoff  right  to^  when  not  defeated  by,  8iC 


Easku  CoBn%  IwII,  right  te^  may  ba  wUUUhad  bj  ilhtiliain  «l  fmm 

upon,  IS; 
Hmutb.  lUla  ma;  •naet  Uwa  for  tii«  pwenation  ei,  701. 
HoUAaD  AMD  Win,  adTeri*  pOMcoion  b;  od*  agaiiut  th«  oAm;  ML 

right  of  one  to  tMtify  •gaimt  the  otbar  on  •  ohuf*  tt  adaltMj,  M& 

Tolnntary  coDrayuioeB  [rom  ona  to  tha  athar,  T6L 

InOLTBHcnr,  ducharge  in,  affect  of  beyond  the  aUte,  46S, 
laBURANOB,  acoldeQtal  means,  death  by,  what  ia^  BiS. 
arhitratioD,  Bgreementi  to  Babmit  to,  T17- 
entirety  of  oontraot  for,  120. 

fraud  of  agent,  ininrer  ii  not  roleaaed  beoanM  of,  SU. 
lite,  ininrabU  iDtereet,  aaaignment  of  poliay  to  penon  kaHag  BSm^  1I& 
life,  iDBurable  intereit  ii  euential  to,  113. 
Mtoff,  whether  may  be  aaiertsd  by  and  againat,  S80. 
Tandor  of  goods,  when  may  enforoe  notirithitandiog  tbatr  mI^  Mf. 
InVBBTATB  CoMMBRCi,  original  padtage,  wbat  ia,  7H. 
Joirr  TSHAHCr,  when  oroatod,  2S0. 

JvDOIUirT,  aaaigomeut  of  defeata,  anbaaqmaat  garniahnwK  77L 
attaohment  or  gatniilinient  of,  778. 
oollateral  attack  npon  for  want  at  juriadiotion,  707> 
aigning  of,  by  judgo,  atatnte  oODoeming  ia  direotory,  77& 
JntT  Tkiai.,  iiiBtructioni  lo  orimiDal  eaaea  aboald  inolndia  all  Imv  ^|lh 
able  to  tba  cTidence^  S7> 
■•wtpaper  reporta,  reading  of  bj  the  Jary,  whan  a  anflWmt  giwi  !■ 

a  new  trial,  36. 
viewing  premise*  by  the  jnry,  63L 
I^aDLOBD  AHD  Tbhaitt,  aaaignee  of  leaa^  liability  of,  48Si 

a«*igaea  of  leaie  may  diaoharg*  himielf  by  aaaigning  to  anotlMT,  481k 
aaaignment  oE  teaaa,  forfeitnr*  ol  leaae  beoaaaa  of,  what  ia  «  wki*ir  ^ 

109. 
forfeiture  of  leaae,  aooeptanM  of  rMit  dncbafora  »  forfeitai*  dow  ari 

waive  it.  198. 
(orfeitnre  of  leaae,  aooeptanca  of  rantln  ignonneaot  forfeituadaMMl 

waireit,  19S. 
forfeiture  of  lease,  acoeptaDeaot  ren^  when  a  waiver  of,  IBft. 
forfeiture  of  lease,  aoknowledgment  of  oantinning  tenaaoj  waiv^  M, 
forfeitnre  of  leaae  by  auigament,  waiver  of,  199. 

forfeiture  of  leaae  by  eubletting,  waiver  of,  by  aooepting  rent  afta^  UL 
forfeiture  of  teue,  estoppel  to  assert  after  acoaptiug  rent,  IM, 
forfeiture  ol  lease  may  result  from  snbseqneut  demand  toe  nb^  IffJ, 
telMture  of  lease,  suing  for  rent  ia  a  wUver  of,  19&. 
forfeiture  of  leaae,  waiver  of  doea  not  doetroy  right  t«  lariat  ^M 

oauaea  td  forfeiture^  199. 
forfeiture  of  lease,  waiver  ol  may  be  implied  from  silene^  197. 
•ubletting,  forfeiture  ol  lease  because  of,  what  ia  a  waivwc^  IHl 
IiUnUL  Sdfport,  damsget  for  impairment,  B3S. 
htOi-OT,  interest  npon,  when  allowable,  863. 

real  property,  when  chargeable  with  payment  tt,  8B& 
LlBBL,  damages  recoverable  in  aotions  for,  ZiS. 

repotatioD,  evideaoe  of,  when  admissible  in  actions  (er,M& 
LtfMRj-VTAhLU  Ebus&s,  liability  of,  for  letting  daogarooa  hMM%  IMl 
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i   Mimii^MgMiy,  wMww  <  ia  ffnwimHtM  far, 
mm  AID  SntTAar,  fallow-MiTuiti^  wtMin^  401 
lifiiiiliMt  of  Mnrant^  when  unjr  te  pravtd  to  dMigt 

«iM  th«no(  402. 
whit  will  TCodar  niMter  answanbfa  l»  «•  temcuit  fat 
ol » lallow-MrrMit^  401. 
UaaumfM  Loot,  aMignmuit  of »  Ml 
priorilf  off  orer  mortgafCM,  7ML 
■tag*  maohinerj,  aoeneryf  oio.,  wImUmt  mbjael  ta^  Mi^ 
Wftif  er  oi^  by  giTing  note  and  mortgagi^  788. 
ifnupiniMTATiOK,  Aotion  for,  AOSi 

meiMion  b«cant«  o(  696. 
IfoKraAAB  OF  Ohattim^  aftw  Mqnirsd  or  mbotitatod  inoywlf, 
tndl^f  S7Q. 
•Uowing  mortgagor  loodl  property  or  ffibeUtnle  oUmt  pn^erlgrt  I 

172. 
Mi  in  ezbUnoe^  S71. 

IroTer  for  oonTeraion,  whetber  mortgagee  nay  ma^niafal^  4801 
IfraioiPAL  OoKFORATios%  adolteratod  loodi,  power  of  to  protoel  yd 
agatnatf  702. 
ebange  in  grade  of  atreetSf  liability  for,  612. 
defaetire  aidewalk,  liability  for,  600l 

delegation  to  of  power  to  enact  qaarantine  and  bealtb  ]ttw%  i41* 
lae  which  may  be  exacted  by  for  lioeneee,  702. 
health  lawa  and  regulations  o(  instanoei  of  valid,  548. 
Iieelth  laws  and  regulationa  of,  may  extend  beyond  the  mnnifllpal  Ha 

Ml. 
Iiealth  laws  and  regulations  of  must  be  reasonable^  542; 
health  laws  and  regulations  oi^  preswnption  in  faTor  of  tinlr  falUI 

642. 
Implied  power  to  enact  quarantine  and  health  laws,  641. 
knowledge  of  defectiTe  sidewalk,  when  chargeable  with,  82fll 
liability  of,  for  failure  to  keep  streets  in  repair,  828. 
lioensee,  power  of,  to  exact,  702. 
local  and  special  assessments  may  be  imposed  by,  61& 
snnitary  regulations  which  may  impose^  702. 

ITatiohal  Banks,  setoifl^  right  of,  whether  may  be  asserted  by  aad  agM 

after  insolTenoy,  691,  692. 
f  ■auosNOl^  accidents,  occurrence  oi^  when  OTideaoo  o^  107* 
Ibootiablb  LiSTRUMaHTS,  alteration  of,  936. 
funAiion^  abatement  of,  by  boards  of  health,  646i 

oategory  of,  may  be  enlarged  by  the  legislature^  644^  640L 
d«oiaions  of  boards  of  health  reepeoting  the  existence  ol^  whea  ntl 

able,  646,  646. 
Indieial  power  to  roTiew  statateo  and  ordinanoes  deoUring  what  i 

646. 
lawful  business  may  be  a,  629. 

lagiaUktiTO  power  to  declare  what  is  in  donbtlU  mmm^  848L 
liability  of  boards  of  health  assuming  to  abato,  646. 
mULj  be  forbidden  and  abated  under  health  laws  and  isgalatfaa^  M 
-ordinanoee  declaring  that  to  be  a  nuiMUioe  whioh  is  mt/^  §48^ 
^ow«r  to  declare  what  is,  644,  646. 
mt.  Bar.,  Vol.  XLVIJU-aO 
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Pab»w»  iObol  of,  OIB. 

TAMMMt  AMP  Oboj^  diTOM^  ohildm,  pow«r  of  Mort  to  ptwrMt  for  h 

Amm  of;  S17. 

4iforot^  ooooliuivanoM  of  deoroo  of;  oq  ibo  right  of  tho  partno  to  Itoir 

ohildroD,  and  tho  right  of  tho  wifo  to  oompol  tho  haobuid  to  oop- 

port  them,  SI 7. 

dttroffoo,  dooreo  of  awarding  ooo  paront  tho  ooatodj  of  tho  ofafldrH, 

S14. 
4ifOio<^  fathor't  daty  to  prorido  for  bta  child  to  not  limited  bj.  Hi. 
dlToroi^  fathor'o  liabilitj  for  rapport  of  ohildreo  awarded  to  mother 

by,  814. 
divoroe,  mother's  oaoee  of  aetion  against  father  for  support  of  ohildrm 

awarded  to  her  bj,  SI  4. 
dlTotoi^  whether  preelndes  wifo  from  right  to  oompol  hwsbaad  to  snp- 

port  their  ohildren.  Sid. 
iithor's  duty  after  children  have  boon  awarded  to  mother  to  divorm 

prooeediogi,  Sid. 
father's  duty  to  proride  for  support  of  his  ohildron,  SIB. 
■wthor's  dnty  to  support  child  when  enstody  is  awarded  to  bar,  SU^ 
S17. 
FAanriBBHip,  dissolution,  anthority  of  parties  after,  62K 

•qnity  of  orediton  of  persons  who  falsely  represent  thonmelvoo  to  to 

partoers,  92i. 
•stoff,  whether  may  bo  assorted  by  and  against,  002. 
PuUDiico,  oomplainti  assumpsit  for  goods  sold  and  deliTorod,  7S7. 
Fouoi  Powxs  of  states  anthoriies  the  enaotment  and  enforoemont  of  qoa^ 

antine  and  health  laws,  63d,  S37. 
Tmumon,  postponement  of  trial,  when  should  not  be  granted,  89. 
FunoiriL  AHD  SuRBTT,  indulgence  granted  to  debtor  does  not  diaeliaigo 

surety,  131. 
PaOBan  Ck>C7BTS,  administration  of  tho  estou  of  a  liring  peraoo  k  Toid. 

7W. 
FuBUO  Strskts,  property  used  for  railway  porpooes^  whether  may  be  tatoo 
for  a  part  of,  290. 

QvABAHTiNB  AMD  HEALTH  Lawb,  animal^  agister's  liability  for  spread  sf 

disease  by,  661. 
animals,  diseased,  destruction  of,  may  be  authoriaed,  546L 
animals,  liability  for  driving  diseased  through  tho  state,  d6L 
animals,  liability  of  persons  assuming  right  to  destroy,  646L 
animals,  sale  of  diseased,  liability  for,  551. 
aaimals,  state  regulations  forbidding  transportation  of  tfaroagh  tibs 

state,  539. 
animals,  stata  regulations  reepecting  transportation  of  diseased,  5S8L 
animals,  statutes  imposing  liability  for  disease  communicated  by,  66QL 
arrest  and  confinement  of  persons  raffering  from  contagion,  641b 
burial  of  the  dead,,  regulations  concerning,  547. 
bosiness,  lawful,  cannot  Im  prohibited  by,  54Z 
cattle  and  sheep,  national  laws  regulating  importation  of,  iS5w 
oommoroe  cannot  be  regulated  under  pretause  of  impoeing  qnaraataa 

regulations,  588. 
oommeroe,  power  to  regulate  incladee  power  to  impose  nad  miUtt^ 
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QvABAlTTiH^  oommerco,  regnUtions  of  which  will  not  b«  •nforMd  thoai 

under  the  guise  of  qaarantine  regnlationi,  G38. 
•ommeroe,  to  what  extent  may  be  regalated  by,  537* 
eonfinement  of  persons  having  contagions  disease  may  ba  authwlia 

643. 
oonflict  between  state  and  national  laws,  535,  536i 
Ceogreas  has  adopted  state  regnlations,  533,  531^ 
Congress,  power  of,  to  exact,  533. 
eonstitutionality  of,  539. 

contagion,  liability  for  exposing  human  beings  to,  552. 
oontagion,  statutes  imposing  liability  for  spreading,  550. 
cultivation  of  soil  within  a  municipality  may  be  prohibited,  547. 
delegation  by  state  legislature  cannot  confer  an  authority  which  it  do 

not  itself  possess,  541. 
delegation  by  state  legislature  to  mnnioipality,  when  not  snstainabl 

541. 
delegation  to  municipality  of  power  to  enact  and  enforce,  540,  54L 
discretion  of  municipal  or  other  legislatures  will  not  be  reviewed  by  ti 

courts,  542. 
disinfection,  charges  for  may  be  imposed  on  Tesselsand  other  proper^ 

549. 
disinfection,  municipality  may  require,  543. 
'  •zduaive  privileges  granted  as  a  part  of,  543. 

•xpenses  of  qaarantine  may  be  exacted  of  owners  of  ressels  and  dh 

property,  549. 

*  filling  in  of  lowlands  may  be  compelled,  544. 

*  garbage  and  filth,  regulating  the  removal  of,  547. 
health  officers,  liability  of,  for  mistakes  of  judgment^  548. 
health  officers,  liability  of,  for  mistreatment  of  sick  persens^  548. 

^'  health  officers,  liability  of,  for  wrongful  acts,  549. 

indictment  of  persons  for  exposing  others  to  contagion,  5501 
^  instances  of  valid  regulations,  543,  544,  547. 

isolation  of  diseased  persons  or  animals,  547,  548. 
i('  landlonl,  liability  of,  for  spreading  contagion,  552. 

liability  for  exposing  human  beings  to  contagion,  552. 
, .  liability  for  spreading  contagion  exists  independently  of  statutec^  M 

liability  for  spreading  oontagion,  knowledge  is  essential  to»  568. 

liability  for  spreading  contagion,  statutes  imposing,  549,  550. 

liability  of  health  officers,  548. 

liability  of  municipal  corporations  for  acts  and  negligenoa  of  thafar  cl 
cers  in  enforcing,  548. 
^  liability  of  owners  of  diseased  animals^  551. 

local  laws  arc  encouraged  by  Congress,  538. 
.,  local  regulations  are  subordinate  to  general  laws,  547. 

..  .  municipal  corporations,  implied  power  of,  to  enact,  541. 

^ '  municipal  corporations,  liability  of,  for  negligence  of  health  cfficai%  M 

municipal  corporations,  power  of  to  enact,  541. 

municipal  corporations,  regulations  of  may  extend  b^ood  Hm 
pal  limits,  541. 

municipal  ordinances,  presumptions  in  faror  o^  542. 

municipal  ordinances  respecting,  instances  of  valid,  54IL 

municipal  ordinances  respecting  must  be  reasonable^  ML 

mnat  not  extend  beyond  necessity,  542. 
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Q»WlWpr^  BftUoiiBl  Uw«  ud  mgttlatiaii*,  6S3~S3& 
bbImmom,  ab>t«iDfliit  of,  hj  boarda  of  haklch,  SU, 
WtiMaoM,  ostagorr  ot,  imt  be  eolftrswl  by  Isgnlkton^  Hft 
ntiwno*^  dMiiioui  of  bcud*  of  hMlth  rMpMting,  5M,  •!& 
— JMnoM,  jndioul  poww  to  nwUw  atatnta*  kad  orduuLoaM  i&da^ 

MB. 
Hlauoe^  lagialatira  power  to  deokre  what  aro  in  donbtfal  mm^  W 
Doiaanoea,  liability  ot  boardi  of  health  aannning  to  abat^  641. 
■niaaaaea^  liabitity  at  mnDioipality  oreating  and  maintftjninf,  HS> 
Bniaanoea  may  be  forbidden  and  abated  nnder,  ML  ■ 
BaUanoe^  ordiaaaoea  daokriag  that  to  ba  ft  oniaaiieo  whwh  ia  ao^  M 
nniaaoeea,  power  to  deolare  what  are,  5U,  54S. 
adaniiTa  •nfaaUaoea  may  ba  reqairad  to  ba  remored,  S44. 
panonal  liberty  mnat  not  ba  nDueoeaiarily  reatriotad  by,  6Mk 
pattfaotua,  aoUiority  ot  mnaioipality  to  rent  aad  maiataia,  M& 
paathonae,  right  to  arreat  aud  detain  p«raoo*  therein,  HO. 
poUoa  power  ot  th«  atatea  aathoriaea  their  enactineat  at,  OM, 
potioe  power  ot  the  atatea,  to  what  axtenda,  &37. 
poor  peraona,  medical  oare  o^  may  be  aaaamad  by  moniolpati^,  UX, 
privata  hoapitaU,  arootum  aud  maiotaoanea  of,  in  a  oity  loay  b*  Cocti^ 

dea,  M4. 
property  righta  moat  not  ba  noneoeaaarily  reatriotad  by,  S4Ql 
raatraint  of  trade  by,  H2. 

Baviaad  Statutaa  of  the  United  State*  eoncemin^  S34. 
Hboola,  raMiaation  of  children  attending,  may  ba  reqnirad,  tU,  tC 
■langhterhonisa,  regnUtioa  of,  H7. 
•tate  lawi^  adoiition  of,  by  Ooiigt««a,  533,  634. 
ftata  Uwa,  power  of  Cooura**  to  eiolnde  legialation,  SS6t 
ftata  lawa  reapeotiag,  cannot  regnlate  commerce,  636, 
(tataa,  authority  of,  to  enaot  and  anforoe*  63S. 
vaccination,  power  to  reqaira^  US. 
veaaela  may  by  itata  lawt  be  required  to  anbrnit  to  an  ai 

diainfeotion,  537. 
TMaali,  municipal  ordinancaa  leqniriag  «aaiination  a: 

of,  fi43. 

KuLWAT  C0RFnBATIO>.'<,  daniagea  for  wrongful  ejaotment  of 
train,  516. 
dnt;  of,  to  fence  in  dangeroDB  trronnda  and  machinery,  671. 
paaaeugera  who  do  not  procure  ticketa  before  entering  tfais  MMy  be  r» 

quired  to  pay  a  higher  fnre,  SIS. 
trespaaaera  upon  ground*  of,  674.  67S. 
Rbcbiverb,  aetiiff,  rig)it  of,  when  m&y  ba  aaaertad  againa^  B83L 
KuciaaiON  lor  tniBrHprcaentatian,  69S. 

Silks,  delivery,  when  not  taacntial  to,  B76. 

place  vbara  deemed  to  be  made,  875. 
Batikos  Banks,  aetoff,  whether  may  be  userted  by  depa«<t«r*  agtlna^  JK 

695. 
Bwiorr,  &Jter  auignment  for  the  benefit  of  araditora,  whathai  axiatiia  !«>«( 
of  clftimB  not  due,  530. 
•gainflt  indcbtedneu  nnl  doe.  582. 

•aaignea  for  benefit  of  oreditora  la  not  a  purchaaer,  Stt 
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MtigiiM  for  benelll  of  erediton  ttkm  rabJMl  l»  pn  trtilit  i|| 

ei;  142,688. 

lor  bMMlll  of  cMditon^  wliMi  may  bo  ■■mrM  liiiirt>  880t  • 
whaa  may  aaiart  right  of,  682. 
i%f  right  of,  when  may  be  defeated  by,  681. 
attaohment  of  debt  does  not  destroy  right  of,  683»  684. 
banknipt^  obligatioos  existing  against  before  disoharge  oaaaol  ba  ■•! 

against  daims  arising  after  his  diseharge,  680L 
bankraptay  and  insolvency  do  not  defeat  pre-«zisting  right  o^  66QL 
baaksb  certifioate  of  deposit^  right  of  setoff  against^  687. 
baaksb  ehecks  drawn  against  do  not  oonstitnte,  688. 
banks,  oredits  in  faror  of  which  right  of  setoff  exists,  686. 
baaki^  debt  acquired  with  knowledge  of  snspension  of,  688. 
banks,  debts  not  dne,  depositor's  right  of  setoff  againsti  668L 
banks,  depositors  in  hare  a  right  o^  686. 

banks,  insolvency,  claims  acquired  after  cannot  be  asserted  at  ■»  681 
banks,  insolvency  of,  does  not  defeat  right  to^  684^  686. 
banks,  may  apply  deponts  on  daim  held  by  them  thongfa  not  y«t  d 

684. 
banks,  moneys  dno  to  may  be  act  off  against  daims  against^  684b 
banks,  receiver  takes  subject  to  right  of,  686. 
bank%  right  of,  as  against  assignee  for  benefit  of  creditor^  688L 
banks,  unpaid  subscriptions  to  cannot  be  axtinguished  by,  688. 
ahanoery  jurisdiction  over,  678. 
alaim  not  due  when  assignment  for  the  benefit  of  ereditors  is  ma 

680,681. 
ibim  purchased  after  insolvency  proceedings  ara  begun  eannot 

aaaerted  as  a  setoff,  682. 
daim  purchased  with  knowledge  of  the  insdvency  of  the  ereditor^  fl 
•orporations,  dividends  and  debts,  whather  may  be  sat  off  against  a 

other,  387. 
aorporationi^  right  of,  may  be  asserted  by  and  agaiaal^  687* 
-demands  may  be  asserted,  679, 680L 
>r  in  bank,  right  of  to^  142. 
aquitable  grounds  for,  579, 680. 
a^ty,  courts  of  follow  the  law  in  matters  of,  678. 
equity,  when  will  allow  right  of,  not  allowable  at  laWf  679L 
equity  will  not  enlarge  the  rfght  of,  578. 

equity  will  not  sustain  right  of  when  it  is  prohibitsd  at  law^  8781 
estates  of  decedents,  daims  acquired  after  death  cannot  ba  tmmhm 

offsets  against,  589. 
estates  of  decedents,  right  of,  by  and  against^  688. 
axscutors  and  administrators,  right  of  setoff  against^  688L 
gsmishment  is  subject  to  right  of,  688,  684. 
in  favor  of  and  against  banks,  584,  686. 
in  proceedings  in  insolvency  and  bankrupt<7,  6801 
Insdvency  as  a  ground  o^  679. 
iasdvancy  as  a  ground  of,  equitable  inference,  679. 
inrarance  corporations,  insolvency  of  does  not  destroy  right  ^i^  881 
iainranoe  corporations,  insolvency  of,  right  to  oat  off  vdaa  ol  poll 

ogainst  claims  of,  689. 
iaooranee  eorporations,  right  of,  is  available  against^  689. 
jsiat  demands  cannot  be  set  off  ogainst  separate  demand%  6811 
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Railwah^  duty  of,  to  earrj  headlights,  61S. 
dttty  of  travelor  to  look  and  listen  before  crosaing  traak  cf^  fM» 
ivapeetiTe  rights  of,  in  the  pnblio  streets^  272,  273. 
SmrsAT  Laws,  persons  injnred  while  traveling  on  Sonday,  whether  aff 
their  right  of  recovery  for  damages,  33ft. 
^Talking  for  ezerc&M,  whether  a  violation  of,  335. 

Xm.MQBAPH  Ck>RPORATioNS,  Conditions  in  blanks  limiting  their  liaUUty,  1 
damages,  mental  suffering  from  not  being  able  to  attend  a  fnnend,  7 
damages  recoverable  of,  for  disclosing  the  contents  of  message,  102, 
duty  of  to  furnish  proper  facilities,  8U0. 
notioe  of  the  relationship  of  person  to  whom  message  is  addrasaed 

the  person  whose  illness  is  named  therein,  60i. 
penalty  for  not  delivering  message,  174. 
XsADS,  restraint  of  by  quarantine  and  health  laws,  MSL 
TRXSPA88,  change  in  form  of  property,  damages  reooTorahle^  ML 
Tbot'xb,  by  mortgagee  of  chattels,  when  maintainable^  480L 
T&U8n%  purchase  by,  of  interest  adverse  to  that  of  hia  oealni  foa  Iffialb 

VAOOiNATioir,  power  to  require  persons  to  submit  to^  546^  647. 
VBinwK  AVD  VsMDa%  diseased  animals,  liability  for  selling  aad  fkm 

spreading  contagion,  432. 
poisons,  liability  of  for  sellings  and  for  injurios  sufferad  bf  Ibm 

third  persons,  432,  433. 

Warbahtt  of  fitness  implied  in  a  nla  of  animala  for  braedlag  ywp 

820. 
Watbb  CoiiPANiis  contracting  to  furnish  water  to  a  municipality  mn 

subject  to  actions  by  its  citiiens,  263* 
WATBBOOVBsa,  floatable  streams,  what  are^  840. 
Watdu^  surface,  collecting  and  casting  upon  lowor  bada,  117« . 

sorface,  municipal  corporation  must  respond  in  damagsa  lav  i^|( 
resulting  from,  137. 
Wnxfl*  construction  of,  aiding  by  extrinsic  aTidence^  IML 

.  probate  of  loet  or  destroyed,  evidence  suffioiant  to  snataia,  Mb 
ieatamentary  capacity,  teata  of,  361, 3(t2L 
Wmrmmta,  credibility,  erosa>ezamination  for  tha  pnrpoaa  al  aMaaUai 
impeachment  of,  by  prior  inconsistant  testimony,  SB. 
fanpaaehmant  of  defendant  bf  proof  of  hia  aoafiatka  lav  other  «1 
Mb 
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▲OCBPTAHGB. 
8eaOmKiKi»  4 


A0QS88ARIBS  AND  AOOOMPLICm 
vni  Jumr.— If  erimimd  oonnaotum  with  aa  vdawiyi  Ml  li 
adaitttsd  itol^  th«  ooorl  may  charge  that  the  party  m  irtmntittrt  is 
aooanplioe^  and  should  baoorroborated.  If  thara  is  aaj  qvastisn  abc 
M^  it  should  bs  laft  to  the  jury  to  aaj  whether  ha  li  m  aoooii^ 
WUMmmt  r.  Siaie,  SL 

ACXnDENT. 
8sa  ImuBAHOBi  23-26;  RaxlboaMi  14 

AOOOMMODATION  PAPER. 
See  KsaoTiABUi  IxsntimiMtiL  It  ft-f» 

ACC0MPUCB8. 
See  AooMBABis^  «ta 

AOKNOWliBDGMBNZ. 

,— A  OmmiOAn  ov  AosvowiiBDOimn  J>wwmsnwm  nr  lo  t 

VAT  n  Amsidbd  by  the  o£Boer  so  ss  to  make  it  eooform  to  the  Cm  i 

8iom  T.  Skdgt,  tt. 

ACTIONS. 

1*  BLaonoir— lirooNBUTXHT  RBaa>iiB.^Ooe  who  having  a  right  la  yvn  i 
•■a  of  two  inoonsistent  remedies  makee  his  eleetion,  institates  si 
«sd  prcseentes  it  to  final  jndgment^  or  reoeivee  saythiag  of  Talne  nn  i 
the  olaim  thns  asserted,  is  estopped  to  thereafter  pnrsae  another  i  i 
inoonsistent  remedy,  Jchn»om'Brhknum  Oommiaihm  09*  ¥•  Mlm  i 
PloSi  Sl^.  Cfk,  67ft. 

%  bionov— IirooK8i8TBirr  RiMnDm.— A  creditor  liaring  simply  elaelet  I 
pnrsne  one  of  two  inconsistent  remedies  is  not  bonnd  thereby,  bnt  i  i 
snbseqnently  dismiis  and  abandon  before  final  judgment  the  one  I  i 
ehoeen,  and  then  pnrsne  the  other  in  the  abeenoe  ef  Intenrening  rigl  i 
injnry,  or  benefii    JcktutnhBrinkman  Commlmkn  Ck  t.  UfawaH  i  i 

i^OD^erft. 

ADULTERY. 

SfiMDiOi.*— Iv  AM  Aonov  lOR  C&iMiif AL  CoNVBBflAnov,  oridanoe  that  I 

defendant  liad  a  cooTersation  with  the  witness  about  the  freqneae.  < 

Us  sails  npoa  the  plaintiff's  wif a,  and  why  he  made  theai«  is  prsp  I 

eauiaded  if  it  is  not  proposed  to  show  that  ss  part  of  snoh  eeoTersa  i 

were  madsb    AmssIsmni  t* 

am 
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4DTSBSB  POSSBSSIOir. 

L  Tta  Tomamtom  Ofw  AhmTvMAvti»not  mItotm  to  lft« 
«r  i«T«nuMi«r.     Meaeham  t.  BwHtmg,  8S8L 

&  Huaaurp  aiip  Wifs^Apybmm  Fommbiom.— T1i»  poM—iinn  rf  1— d  bj  % 
hiubttad  M  tnutM^  for  the  msa  md  benefit  of  hit  wif e^  is  not  mdwmm  to 
hWf  •fwi  after  he  hat  obtained  a  divorce.  He  can  claim  to  hold  aA> 
Tereelj  onlj  hy  renonnoing  his  title  aa  tmstae,  sorrendoring 
aad  retaking  it     Meaeham  ▼.  Bunimg,  2S0. 

&  ADTaaaa  Poauaaiow  SomoiaiiT  to  DaraAT  thb  LboaIi  Titlh 
hostile  in  its  inoeption,  and  continue  nnintermptedlj  for  twootj 
aad  mnst  be  aoqnired  and  retained  under  daim  of  tiUe  um 
wHh  thai  ol  tha  true  owner.    Meaeham  t.  BunUnih  230l 

AFFIDAVIXa 
8aa  Appbai^  ft;  ArrAoaMMin,  L 

AGRNG7. 
OmstOMATuam,  IS;  XvauRAHoi^  iflt  tl;  MiaKAaHni 


auknahok. 

8aa  DBFmTioH& 

ALmrATION  OF  AFFSOIION& 
8aa  HvasAND  amd  Wif%  L 

ALTERATION. 
8aa  KaaoTXABLa  iKSTBUim^  H 

AMSNDMBNTa 

8aa  AOEHOWLXDOICBHT;  Covi 

ANIMAL& 

Luamrr  ior  Dbath  Oausid  bt  Salb  of  Hobsb  wm  Olaitd] 
The  vendor  of  a  horse  affected  with  glanders  and  sold  to  aa 
parohaser  by  means  of  false  representations  is  liable  for  the  daaHi  of 
•na  who  oontraots  the  disease  while  having  chaige  of  the  horse  for  tht 
purohaser,  if  the  vendor  knew  the  disease  to  be  imminently  dangeroos 
to  human  beings,  and  that  getting  it  would  be  the  natural  and  probable 
aaasequenoe  of  coming  in  contact  with  the  animal  State  v.  ^^os^  481, 
8aa  CoNTBAcrrs,  2;  Bvidbnob,  9;  Plbaddio,  1;  Sales,  X 

APPEAL. 

L  Tarn  Rranr  ov  Appbal  ibok  a  Judombmt  is  mot  Waivbd  bt  In  Pat- 
MBBT  to  avoid  the  sale  of  the  judgment  debtor's  property  under  an  ex^ 
eution  issued  for  the  enforcement  of  such  judgment.    Oreen  v.  B<dl,  751, 

1;  The  question  whether  the  evidence  sustains  the  judgment  cannot  bs 
considered  in  the  absence  of  a  bill  of  exceptions  properly  authenticatedi 
and  a  bill  authenticated  by  the  clerk  of  the  court  under  eironnistaacM 
not  authorising  him  to  act  is  unavailing.     Oh$$  v.  ZiUa9mr%  78S. 

8L  OBjionoN  THAT  OAHKOT  BB  CoMsiDBRBD. — ^"rhat  thcTS  Is  n«  evideoet 
to  support  the  hypothesis  of  a  prayer  for  instruotieiis  ia  am  ohjeotisa 


Indiul  9i 

Hial  eannol  1m  eoiuidered  on  appeal,  unleai  thera  appears  in  the  reoc 
a  special  exoeption  baaed  upon  that  objection,  signed  and  sealed  1^  i 
judge.    Kor/olk  eie.  R.  R.  Co,  v.  Hoover^  392. 

C  Bell  ov  ExosFnoNS— Idbntificatiov  of  Exhisitb. — ^Exhibits  reoii 
in  a  bill  of  exceptions  as  having  been  receiTed  in  evidence  and  nuurli 
with  certain  marks  are  sufficiently  identified  by  such  marks  with< 
any  recital  that 'they  are  the  instruments  offered  in  evidence,  provic 
that  the  bill  certifies  that  the  evidence  therein  set  forth  is  all  that  ^ 
offered  at  the  trial,  and  no  other  exhibits  are  found  so  marked.  Mi 
T.  Loomia,  194. 

0w  RsoORD. — Affidavits  filed  in  support  of  a  motion  to  quash  an  iudictme 
though  copied  by  the  clerk  into  the  record,  are  no  part  of  the  reo 
on  appeal,  unless  incorporated  into  the  bill  of  exceptions.  HUer  w,  I 
pU,  221. 

C  Iv  Ikoomfrbnt  Bvidinob  BAB  BBiir  ADMirrsD  A0AIM8T  Ob^ son 
the  objecting  party  may  cross-examine  upon  or  otherwise  oombal 
without  waiving  his  right  to  have  the  objection  reviewed  on  app' 
Bcarher  w,  8L  Louii  etc  R.  R.  Co.,  640. 

7.   HOMUJIDB.  — JUDOMBNTOF  APFBLLATB  CoURT  RbFUSIVO  BaIL  fak  a  mUI 

ease  does  not  deprive  the  accused  of  his  right,  upon  final  trial,  to  h 
all  legitimate  issues  raised  by  the  evidence  passed  upon  by  the  ji 
nor  conclude  the  trial  court  from  submitting  to  the  jury  the  qnesi 
of  lesser  degrees  of  homicide  than  murder  in  the  first  degree,  suggei 
by  the  evidence.  On  final  trial  the  case  must  be  tried  in  the  m 
nuinner  and  under  the  same  rules  of  law  as  if  it  had  never  been  be 
a  court  for  any  purpose,  unless  some  question  of  evidence  is  settlec 
the  appellate  court  in  refusing  bail.     Jonee  v.  State,  46. 

S.  DxpoftiTJ CMS— Error  in  Admittiko.— It  is  reversible  error  to  admi 
evidence  a  deposition  without  a  showing  by  the  party  wishing  to 
it  that  a  statutory  ground  existed,  and  still  exists,  for  taking  it.  X 
son  V.  Sherburne,  618. 

9.  Instrdctions  ufon  thb  Wbioht  of  Evidbnob  are  erroneous.  Ha 
V.  StaU,  19. 

10.  ViBW  OF  Prbmisbs— Instructtions. — It  is  reversible  error  to  inst 
the  jury  that  they  may  use  as  evidence  in  the  case  what  they  sa 
learned  upon  a  view  of  the  premises.     SchuUg  v.  Bower,  630. 

IL  Rbvbrsal  of  Judombnt. —  Thb  Errombous  Admissiox  of  Bvid] 
which  could  not  properly  have  influenced  the  jury  to  a  result  d 
ent  from  that  at  which  they  arrived  from  the  consideration  of  the  < 
evidence  in  the  cause  does  not  justify  a  reversal  of  judgment,  i 
fRors  tte.  R,  R»  Co,  v.  State,  415. 

11  Jury  Trlal—Harm lbss  Error.— Though  a  charge  to  the  jury  is  en 
9ns,  yet,  if  it  manifestly  works  no  injury  to  the  losing  party,  the  j 
Bient  will  not  be  reversed.    Mexican  CenL  Ry,  Co*  v.  LamioiOa^  V 

See  Habbab  Corpits;  Ihjunctioh^  8. 

APPRAISEMENT. 
See  lNinnuNO%  S. 

ARBITRATION. 
•ee  iBBvaAVOi^  10^  IL 
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taliis^,  b  ▼oidabla^  but  not  roid,  mad  U  mfflciant  to  ifif  Iht  co 

lurfadietion  of  the  tabjeot  matter,    ffogue  t.  CdtM;  St2. 
H  ▲  JvDOMunMATBBGABHiBHiiiiiiftniitagaiiietthoJadgiiieBtoiodi 

v^haift  the  proeees  of  gamuhment  iMuae  from  the  laoie  oonrl^  b«t 

ottierwiae.    8eoU  t.  Bokman,  767. 
H  AttaohmxntLibn.—Failurb  oFOrmnBToMAKvRmrMioBorbol 

the  retom  day  doee  not  affeot  the  lien  of  the  plaintiff  under  an  atta 

ment.     Jiogue  ▼.  Corfri^  232. 
A.   Attachiibiit  Lum.—A  Gembral  Pbrsohal  Judombrt  againtt  defend 

in  attaohmenti  upon  peraooal  service,  does  not  quash  the  lien  of  the 

tftohmant  levied  upon  his  property,  although,  after  judgment^  anot 

loTy  is  made  upon   the  same   property  under  the  special  ezeont 

awarded  on  the  judgment.     Hoguey,  C<nrbit,  232, 

See  Bstoppbl^  4 

BAIU 

■Lai  Judicata. — If  Bail  is  Grantkd  after  indictment  found,  the  aoon 
oannot  be  rearrested  for  the  same  offense  on  a  new  indictment  and  ' 
vefoaod.    The  right  to  bail  is  ree  judicata.    Ebt  parte  Amgudine,  17. 

See  ArFEALf  7« 

BAILMENT. 
1^  A  Livbbt-rablb  Kbbpbb  must  Trt  to  Infork  Himsblf  of  the  ha 
•f  horses  kept  in  his  stable  for  use  in  his  business,  and  evident 
the  effect  that  he  had  kept  a  horse  in  his  use  for  one  or  two  ye 
and  that  different  persons  who  had  never  owned  the  horse  knev 
his  vicioosness,  warrants  the  jury  in  finding  that  the  Ticiousness 
known  to  the  owner,  or  that  it  could  have  been  known  to  him  ha< 
exercised  reasonable  care.     Lynch  v.  Riehardwn,  444. 
%  A  Litbrt-stablb  Kbbpbr  is  Liablb  for  injuries  suffered  by  his  oustc 
from  a  horse  that  had  the  habit  of  viciously  kicking  and  trying  to 
away  when  starting  for  home,  if  he  knew  of  the  existence  of 
habiti  or  by  the  exercise  of  reasonable  care  to  ascertain  whether 
horse  was  suitable  for  the  use  of  hirers,  he  ought  to  have  knowa 
it  was  dangerous.    Lynch  v.  Riehardaon,  444» 

BANKS. 

L  A  Clbariiio-housb  Assooiatioh  organiied  by  national  banks  la  r 
tain  locality  to  facilitate  the  settlement  of  daily  1>alanoes  beti 
them,  involving  no  element  of  speculation,  and  no  business  nndei 
Ing  by  or  on  behalf  of  such  banks,  is  not  a  violation  of  the  statut 
the  United  States  relating  to  national  banks,  and  does  not  trans 
the  limits  which  these  statutes  haTR  drawn  about  the  busine 
banking.    PhOier  ▼.  PaUerwh  896. 

%  CuARiRO-Houa  —  HoLDBR  Of  Nbootiablb  Sbouritibs.— A  elea 
house  association  formed  by  national  banks  solely  to  faoilitati 
settlement  of  daily  balanoes  between  them,  without  handling 
eonating  the  oash  in  every  instance,  may  reqaire  SRoh  bank  ti 
posit  with  oertain  persons,  oalled  the  elearing-hooM  oommittoe^  a 
•C  moaey,  or  its  equivalent  in  good  securities,  to  be  ootd  ia  tho 
of  helanosi,  fov  whioh  the  oommitteo  ihRU  iggoa  oMrtlioaV 
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•MiaiitM  to  reooiTa  from  any  member  of  the  aMod 

^•potitt  of  bills  roocivmbia  And  other  eeenritiei^  Aiid 

Iberefor.    The  committee  then  beeome  boldere  for  velne  of 

end  notes  deposited  with  and  receipted  for  by  them,  and  for  which  tfaej 

have  issued  eertiflei^ei,  and  as  snch  are  not  aflfooted  by  eqnitiee  eziet* 

lag  between  the  original  parties  thereto.     PkiUer  ▼•  PaUermm,  898. 

&  POWKB  Of    AOIHT   TO    IkDORSB  ChICK — MlSAFPUOAtlOV  OF  MORT. — 

The  secrets ry  and  active  manager  of  a  building  sssomstion  who  is 
also  its  general  finsnoial  sgeot  and  enstodiaa  of  its  secorities^  with 
power  to  collect  them  and  **  to  receive  sU  moneys  and  pay  the  aaow 
over  to  the  tressnrer,**  has  implied  power  to  indorse  a  check  pajraUe  fes 
the  order  of  the  assoeiatioii,  an<iify  after  snoh  indorsement^  he  deposim 
the  check  to  the  credit  of  his  personal  acconnti  the  bank  receiving  the 
depoeit  in  good  faith  and  doe  coarse  of  batiness  is  not  liable  for  his 
misappropriation  of  the  money  paid  ont  on  his  individual  ohecks^  €faU 
(%  Building  He  A$9il  v.  Nalional  Bank,  633. 
C  ImoLTBNOT—AasKTS— Statb  LiBif.^pBOMiasoRT  NoTn  held  by  aa  t»- 
sdlvent  bank  against  depositors  are  assete  of  the  bank  only  as  to  tke 
balances  dee  after  deducting  the  depoeits.  Hence,  if  a  bank,  being 
n  state  depository,  bscomes  insolvent  while  indebted  to  the  state,  and 
Hs  effects  are  put  into  the  hands  of  a  receiver,  the  lien  of  the  state  can 
attach  only  to  such  balanoea.    Siaie  v.  Brobaion,  138. 

See  Chbou;  Nbootxabli  Instrumbkti^  1|  Swtoww,  %  H 

BIGAMY. 

L  Ajt  laiDiOTiCBRT  rem  Bioakt  SuFficixiiTLr  Atirs  that  the  first  wife  is 
yet  living  by  referring  to  her  as  "being  then  living,**  and  to  defend- 
ant as  "well  knowing "  thai  she  was  then  alire,  and  as  "never  having 
been  legally  divorced"  from  her.     Hiler  ▼.  People,  221. 

IL  Two  SuooBssiTB  Mabriaobs,  one  legal  and  innocent*  the  other  penal 
but  actual,  must  be  proved  against  defendant  to  establish  bigamy.  EUer 
V.  People^  221. 

H  PROOf  OF  Marriaob. — If  a  common-law  marriage  is  relied  upon  to  sas- 
tain  a  conviction  of  bigamy,  a  contract  per  serftu  de  preeenU,  with  proof 
of  cohabitation  and  all  the  elements  necessary  to  oonstitate  such  mar^ 
riage,  must  be  proved.     Hiler  ▼.  People,  221. 

db  Cohabitation,  Rbputb,  ahd  Dbolaratioiib  of  a  man  and  woman  do  net 
constitnte  a  marriage  on  which  a  conviction  for  bigamy  can  be  based  fay 
reason  of  an  actual  subsequent  marriage.     Hiler  v.  Peapie^  221. 

1^  TsB  Fact  that  thb  Dbfbhdaiit  Frosbootbd  for  Biqamt  or  Polto* 
AMY  BAD  A  BoHA  FiDB  AND  Rrasomablb  Bblirf  whcu  contracting  the 
second  marriage  that  his  first  wife  was  dead  does  not  entitle  him  to 
an  acquittal     Commomofalth  ▼.  Hoyden,  468. 

C  Bfidbnob.  —  On  a  Probbcutigh  for  BiOAifT  a  Lrrsr  Witimir  abr 
SiONRD  BY  THB  Dbfbndant  and  describing  himself  as  the  son  in  law 
of  the  person  to  whom  it  is  addreseed  is  admissible  in  evidence  against 
him  as  tending  to  prove  his  marrisfs  to  the  daughter  of  the  addressse. 
CmnmmwoaHk  ▼.  Hayden,  468. 

IL  Xtidbror.-~Ih  a  Probbcotiov  for  Bio  amy  aw  Attbbtrd  Oorr  of  tii 
Kboorb  tmram  Marriaor  of  the  defendant  from  tbo  loeerdBef  the 
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^  city  registrar,  oertifled  hy  bb  anistaal^  ii  admlMibla.    (kmrnommuM 

1^  T.  Baifdm,  468. 

•^         iL   XtIDSIIOIO^  A  WlTMEBS  WHOFlRVORMIDAMARRIAOlOBEIIIOVTtllftl 

^  hm  WM  A  dergyman  and  an  ordained  minister  at  the  time  of  snoh  oelebzm- 

tion,  and  had  been  snoh  for  many  years,  is  admissible  in  a  proseontion 
lor  bigamy,  beoanae  it  is,  at  least,  oompeient  to  prove  that  he  was  de 

^  laeto  discharging  the  duties  of  an  ordained  minister.    Commonweaiik  t. 

Hoyden,  468. 
IL  Byidkhob.— In  a  PfiosxouTioH  toB  Bio  AMY  thb  TasruioirT  of  a  Wivb 
IS  admissible  to  prove  the  defendant's  marriage  to  her.  CiMimonwtaUk 
T.  Bayden,  468. 
Ml  OoMPvriNOT  ov  First  Win  as  Wirvsas.— On  a  trial  for  bigamy  the 
first  wife  is  inoompetent  as  a  witness  against  the  defendant  to  estab- 
lish the  marriage,  and  error  in  admitting  her  testimony  is  not  oored 
1^  sabseqnently  ezolnding  it.    HUer  ▼.  Peopie,  221. 

BILLS  AND  NOTES. 

See  NSGOTIABLB  iKSTBUMBm 

BILLS  OF  BXCAPTION& 
See  Appbal,  2,  4^  6. 

BOARDS  OF  HEALTH. 

!•  LwiBL/tTiTB  PowBB— Dblbqation  OF.— A  state  board  of  health  may,  hf 
the  legidature,  be  authorized  to  establish  a  qnarantine  system  for  the 
pnrpoee  of  prerenting  immigrants  and  other  persons  from  entering  the 
state  and  going  from  place  to  place  within  it  who,  in  the  opinion  of 
the  board,  or  an  inspeotor  appointed  by  it^  are  likely  to  oarry  infeo- 
tions  diseases,  and  generally  to  establish  quarantine  regulations  and 
rules  and  detain  and  disinfect  baggage  and  other  property,  ffuni  ▼• 
Warner,  620. 

%  Oobbtitutiohal  Law— QvABAHTiirB  Bbodlationr— It  is  within  tb* 
power  of  the  legislature  to  make  it  unlawful  for  any  person  to  refuse  to 
permit  his  baggage  and  personal  efifeots  to  be  disinfected  in  accordanoe 
with  rules  and  regulations  formulated  by  the  state  board  of  health. 
Hum  T.  Warner,  625. 

%  QuARAifTivB  Lbgislatiov — Statb  Boabd  OF  Hbaiah,  Unauthobim» 
RvLn  AHD  Rbovlatioms  op. — ^Though  a  state  board  of  health  is  author* 
iied  to  establish  general  rules,  and,  by  an  inspeotor  acting  by  its  author- 
ity, to  detain  railway  cars  and  other  publio  or  private  oonveyanoes 
wheneTor  it  appears  that  snoh  ears  or  other  oonveyanoes  contain  any 
passenger  or  personal  property  which  has  been  exposed  to  any  danger- 
ous, communicable  disease,  it  is  not  authorized  to  subject  the  baggage 
of  all  immigrants  to  disinfection,  whether  snch  immigrants  eome  from 
a  locality  where  any  dangerous,  communicable  disease  «dsts  or  not» 
HurU  V.  Warner,  625. 

BOUNDARIES. 

■flBBVoi  09  Comiov  Rbputb  ab  to  a  Bovhdabt  established  Bnder  th* 
United  States  system  of  sanreys  is  oompetent  where  the  monuBMnti  Ml 
is  aiaking  those  surreys  have  disappeared.     Tkem  ▼•  JMk  60Ql 

See  WAnam,  9-11. 


ba  Hid  ta  tiM  •!  tk»  omA  they  npranitt  ud   mmy  BBllun^  At 

MBiafttM  tc  rmsaiva  from  may  meinlMir  o[  tha  ■Mnniitioii  ■ilililwwrf 
dspcMiti  of  billa  rMMTkUa  uid  othar  wonrilua,  uid  iiai  earlMftw 
tharafot.  Th*  oommittaa  then  baoonw  hold«r«  for  Tklna  f>f  awmitiM 
and  notes  dgpniMd  with  ind  receiptod  lor  bjr  them,  and  for  which  they 
h*T«  Umed  oertiBc^w,  and  u  snoh  ar*  not  ■ffact«d  by  eqaitiea  axin- 
tag  batwaen  the  origioal  partial  thereto.     Ffdlitr  v.  Paltertum,  SML 

IL  Powui  or  AouTT  to  Ihdorbb  Chsck — Uibaftlioattov  or  Mobkt-— 
Th»  MoratM';  and  aotiTa  manager  of  a  linilding  aaaooiatioti  wba  ia 
also  ita  ganeral  fioaiioial  ageot  and  enstodiao  of  ita  aacuritiea,  *itk 
power  to  oollact  them  and  "tcreMiTB&ll  moneya  and  pay  tha  Maa 
orar  to  ths  treaaarer,"  ha«  implied  power  to  indoraa  a  check  payabla  ta 
the  order  o(  the  auociation,  and.  if,  after  aaoh  indoraemaat,  ha  depoaito 
the  check  to  the  credit  of  faia  peraooaJ  aoeonnt,  tha  bank  raoelTiiig  tba 
dapoait  in  good  faith  and  dae  course  oE  huaiuaia  ia  not  li&ble  for  hi* 
misappropriatiaa  of  the  money  paid  oat  on  hia  indiTidna]  obeckb  Oak 
<%  BuMing  ite.  Ann.  r,  National  Bank,  633. 

&  ImoLViNOT— Aaarra — Stati  Ijkn.— Pkomissort  Norms  faald  bgrania- 
•olrent  Iwnk  against  depositors  are  aaaata  of  Uia  bank  only  aa  to  tha 
balaacoa  dae  after  dadncting  the  dspoaita,  Hanosv  if  a  b«uik,  bei^ 
a  atate  depoaitory,  becomes  inaolvent  while  iudabtad  to  tba  atato,  a^ 
Ha  effeota  are  pat  into  the  handa  of  a  raoeiTar,  tha  lion  ot  th«  atata  eaa 
attaoh  only  to  anoh  balaooea.     Slat*  t.  BnbUon,  188. 

Saa  Chboks;  Nmotubu  IimBUMurei,  1|  SvTon,  %  9. 

BIOAHT. 

L  Ax  I^iDioninn  for  Bidjur  ScrnciaNTi.r  Ansa  that  tha  firat  wifa  ■ 
yet  living  by  referring  to  her  as  "being  then  Living,"  aod  to  dafead- 
ant  as  "  well  knowing  "  that  aha  was  then  aliia,  and  aa  "  oavar  haainc 
been  legally  divorced"  from  har.     HiUr  t.  Peopk,  221. 

t;  Two  Sdooissiti  UABRiAon,  one  legal  and  innooeat,  tha  otbor  pwma\ 
bnt  actaaU  moat  ba  proved  against  defendant  to  estabUah  bigamy.  Bilw 
r.  Peopfe.  221. 

X  Froov  ow  UiRRiAOS.— If  a  oommon-law  marriaga  is  relied  apon  to  Bti» 
taio  a  oonviction  ot  bigamy,  a  eontraet  ptr  earfo  de  praentt,  with  pnal 
ot  cohabitation  and  all  tha  alemeota  oeoeasary  to  constitata  anoh  naaiw 
riaga,  must  be  proved.     HUer  r.  People,  221, 

4,  Cohabitation,  Rbputk,  and  DsCLAaATiona  ot  a  mao  and  woman  de  sal 
aonatitnte  a  marriage  on  which  a  oonviotian  for  Ugamy  can  b«  based  by 
roiann  of  an  actnal  snbseqaent  marriage.     Hiitr  r.  Ptoplt,  SSL 

It  Thi  Fact  tbat  raa  Dubhdant  PnosaccTaD  ro»  Bioamt  or  FoLia. 
AMY  BAD  A  UosA  FiDi  AiTD  Rkasonabli  Bsuo  when  coDtra«ting  tha 
aaoond  marriage  tbat  his  fint  wife  was  dead  does  not  entitla  him  to 
an  acquittal     ComnoinenUlh  t.  Bofden,  MS. 

t,  Bttdbnor.  — Os  A  pRosBciTTion  FOR  BraAMr  a  Lrtrr  Wmttrm  ahr 
StaNID  ST  THR  DiFBKDAin  and  daaeribiug  himaalf  as  tha  sea  in  law 
•(  the  pwaon  to  whom  it  is  addresaad  ia  admiaaiUe  in  evidanea  agaiaat 
Urn  aa  tendini  to  prove  hia  rauriagt  ta  tha  daaghtor  «(  tba  addnmsk 

Cotamomofatth  v.  Hitydin,  46S. 
X  Etidencr — In  a  PROHr^moN  von  Bioamt  an  Attkstsd  Oott  or  rwt 
RaooBD  sr  TBa  Uarsiaob  of  tbe  defendaat  from  tha  raeuda  a(  tba 
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OAVBAT  SMPnnt 

8m  JVDIOUL  SAUb 

CBMBTERISa 
8m  Imraoncwi^  2;  Mvnioipal  Ck>BFOKAnov%  7i  H 

CHARniES. 
See  Wills,  8. 

CHATTEL  MORTGAOBS. 

%•  AvnB-AOQiriRip  Pbopbrtt.— No  lien  od  alter-aoqaired  goods  if  «Mtid 
by  apnmsion  in  a  mortgage  of  a  ttook  of  goods  that  all  stook  roplaood 
after  the  sale  of  any  of  the  stock  shall  be  snbstitnted  for  the  stook  orig* 
inally  oovered  thereby.  Such  a  provision  is  at  law  a  noUity,  though 
it  doM  not,  of  itself,  render  the  mortgage  Toid  M  fraadolent  Fini 
Not.  Bank  ▼.  LimUnstnUh,  366. 

S»  LmBMiKOLiHO  OF  Pbopkrtt  ~  BxiouTioH.— If  after*aoqaired  gooda 
luMre  been  so  intermingled  with  the  property  oorered  by  a  ohattel  mort* 
gage  as  not  to  be  distinguishable  from  the  latter,  and  this  hM  Imoo  dona 
with  the  knowledge  of  the  mortgsgee  and  for  his  benefit^  a  judgment 
creditor  of  the  mortgagor  may  lawfully  levy  upon  and  sell  the  whola 
or  so  much  thereof  as  may  be  necessary  to  satisfy  his  dabl^  FirU  NaL 
Batik  ▼.  LMenrtruiht  366. 

8b  MoBiOAOB.— THoaoH  THB  FossiaooN  09  MoRTQAOiD  Ohattbls  by  tha 
mortgagor  raises  the  presamption  that  the  mortgage  was  fraudulent^ 
yet  it  ii  not  conclusive,  but  may  be  overcome  by  evidence  of  the  good 
faith  of  the  transaction.     Chaffee  r,  Atias  Lumber  Co.,  753. 

4.  MoRTOAQi. — ^A  Frbdmftion  ov  Fkavd  Arising  from  a  mortgagor  re- 
maining in  possession  of  mortgaged  chattels  terminatM  when  he  sur* 
renders  such  possession  to  the  mortgsgee.  Ckcffee  ▼•  AUa$  Lumbmr  Ca, 
763. 

§,  MoDB  09  Salb  vn DBR.^The  fact  that  a  mortgagee  sells  the  mortgaged 
chattels  in  a  mode  different  from  that  stipulated  for  in  the  mortgage 
does  not  make  it  fraudulent,  nor  otherwise  invalidate  it,  nor  give  pri- 
ority to  junior  liens.     Chaffee  v.  Atiaa  Lumber  Co.,  753. 

C  JuKSBDiCTiON  09  EQUiTr  TO  Set  Asidb. — If  a  mortgage  is  ineffective  at 
law  to  indude  after*acquired  property,  and  such  property  is  so  inter- 
mingled with  that  embraced  in  the  mortgage  as  to  destroy  the  iden* 
tity  of  the  latter,  thereby  rendering  the  whole  subject  to  levy  and  sale 
on  execution,  there  is  no  necessity  for  resorting  to  a  court  of  equity 
to  Mt  aside  the  mortgage,  to  appoint  a  receiver,  and  to  sell  the  prop- 
arty,  and  equity  has  no  jurisdiction,  under  the  circumstancei^  to 
grant  such  relief.    Fird  NaU  Bank  v.  LMeMbruti^  866b 

See  Trovxb,  L 

OHECKa. 
1.  A  Crbok  n  Patablb  nr  Monbt,  and  ia  nothing  else.    Andtnm  ▼• 
010,402, 

Si  IVDORiSBMBNT    "FOR   DkPOSIT*'  — BVIDBNOB.— If    OUO    dopOsHs  ft  ShMk 

indorsed  "for  deposit,"  his  testimony  that  "he  regarded  all  tha  ohMka 
deposited  by  him  as  having  been  deposited  for  ooUectioa'*  ii  in< 
AM.  Br.  Rbph  Vol.  XLVII.-ftl 
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CAVBAT  SMPnnt 

8m  JUDIOUL  SALHb 

CBMSTERISa 
8m  IvJviranoHi^  2}  Mvnioipal  Ck>BFOKAnoii%  Tp  H 

CHARniES. 
See  Wills,  6. 

CHATTEL  MORTGAOBS. 

•  Airafc-AOQiriRiP  PBOPIRTT.— No  lien  od  alter-aoqnired  goods  if 
by  a  prorUioii  in  a  mortgage  of  n  itook  of  goode  that  all  itook  repla 
niter  the  tale  of  any  of  the  stock  ahall  be  snbetitnted  for  the  ttookoi 
inally  oovered  thereby.  Saoh  a  proTinon  is  at  law  a  nullity,  thoc 
it  does  not,  of  itself,  render  the  mortgage  Toid  m  fmadnlenti  Fi 
NaL  Bank  ▼.  Lindenairuth,  366. 

L  iBnsBMiKOLiNO  OF  Fbopbrtt  ~  BxiouTiON.— If  aftor-aoqnired  go< 
have  been  so  intermingled  with  the  property  oorered  by  a  chattel  mc 
gage  as  not  to  be  distinguishable  from  the  latter,  and  this  hM  bMn  d< 
with  the  knowledge  of  the  mortgagee  and  for  his  benefit^  a  ]udgm< 
creditor  of  the  mortgagor  may  lawfully  levy  upon  and  sell  the  wh> 
or  so  much  thereof  as  may  be  necessary  to  satisfy  his  debl^  FirtC  H 
Bank  r.  LMenstruth,  366.  

S.  lAoBTaAGB.— Though  thb  PossisnoN  ov  Mortqaoid  OHAxraLS  by  1 
mortgagor  raises  the  presumption  that  the  mortgage  was  fraudulei 
yet  it  is  not  conclusive^  but  may  be  OTercome  by  evidence  of  the  go 
ftdth  of  the  transaction.     Chaffee  v.  Aiku  Lumber  Co.,  763. 

4.  Mo&TOAGi. — A  Frbdmftion  ov  Fbaitd  Arising  from  a  mortgagor  i 
maining  in  possession  of  mortgaged  chatteU  terminatM  when  he  si 
renders  snch  possession  to  the  mortgagee.  Chaffee  ▼•  Aiiae  Lumber  0 
763. 

&  Mods  ov  Salx  under.— The  fact  that  a  mortgagee  sells  the  mortgag 
ohattels  in  a  mode  different  from  that  stipulated  for  in  the  mortga 
does  not  make  it  fraudulent,  nor  otherwise  invalidate  it,  nor  give  pi 
ority  to  junior  liens.     Chaffee  v.  Atlae  Lumber  Co.,  763. 

C  Jurisdiction  of  Equitt  to  Set  Asidi. — If  a  mortgage  is  ineffective 
law  to  include  after-acquired  property,  and  snch  property  is  so  intc 
mingled  with  that  embraced  in  the  mortgage  as  to  destroy  the  ide 
tity  of  the  latter,  thereby  rendering  the  whole  subject  to  levy  and  ss 
on  execution,  there  is  no  necessity  for  resorting  to  a  court  of  equil 
to  set  aside  the  mortgage,  to  appoint  a  receiver,  and  to  sell  the  pro] 
Grty,  and  equity  has  no  jurisdiction,  under  the  circumstancei^  1 
grant  such  relief.    Fh^  NaU  Batik  v.  LMMmtruiht  866b 

See  Trovxb,  L 

OH£CKa. 
L  A  Chbok  n  Pataslb  nr  Monbt,  and  la  nothing  olse.    Awdenm  \ 

0(0,402. 
Si  Indobsbmbnt  "vor  DKPosrr*'  — Btidbnob.— If  one  doposHi  B  oboe 

indorsed  "for  deposit,"  his  testimony  that  "he  regarded  all  the  ohool 

deposited  by  him  as  having  been  deposited  for  ooUectUm'*  ii  inoMi 

Am.  Br.  Rbp.,  Vol.  XLVII.-ftl 


M2  Ihdkz. 

pttrat  is  Ml  aetioB  to  rMorer  the  rwlnt  of  tbo  ohaek.  DUdk  ▼•  Wmh 
#ni  JITot  AMi;  S70. 
H  IiiDOBsnuiiT  "vctt  llEPoar,"  Brraor  ov— TnuL^If  oao  dopoa^i  a 
check  payable  to  hie  oider,  indoned  "for  depoeit  to  the  credit  ef* 
the  payee,  and  whioh  ie  credited  to  him  by  the  bank  as  oaah,  aad  the 
hank  indoraee  it  '*  for  depout"  to  ita  own  eredit^  and  transfera  it  te 
another  bank*  which  eredite  it  bona  fide  aa  cash,  and  paya  the  fonoer 
bank*  which  afterward  aaaigna  for  the  benefit  of  oreditora»  the  title  to 
the  check  ia  ▼eeted  in  the  Utter  bank.    DUek  r.  WuUrm  IfaL  Bami, 

t76. 

4  Tdci  roB  pRiBSiiTMSNT— LoflB.— The  holder  of  a  check  haa  sntil  the 

doee  of  banking  honn  on  the  next  aecnlar  day  in  whioh  to  praeait 

11^  where  it  ia  receiTcd  in  the  eaaie  plaoe  aa  the  benk  on  wiiioh  it  ii 

drawn  ia  located;  and  if  the  bank  in  the  meantime  fail%  the  loaa  wiD 

tall  OB  the  drawer.    Amiermm  ▼.  Oill,  402. 

tL  AoomAXOB  Of,  as  Patmbht-^Dilioxiigb  nr  V^bjumjutmxmt. — The 
acceptance  of  a  check  implies  an  nodertaking  of  dne  diligenoe  in  pre> 
aenting  it  for  payment*  and  if  the  party  from  whom  it  ia  reoetTod  ane- 
laina  loci  by  want  of  anch  diligence^  it  will  be  held  to  operate  aa  artaal 
payment.    Andermm  ▼.  OUl,  402. 

fi.  FBBBimfxiiT— QuBsnoN  OP  Law.— If  the  facti  are  nndiapnted  the 
question  aa  to  whether  proper  diligence  baa  been  exercieed  in  pre> 
tenting  a  check  for  payment  ia  a  qneation  of  law.  Aiuierfom  ▼.  O^ 
402. 

y.  Pbubiitiuht  roB  Patmbnt— Bbabovablb  Timx. — The  mlo  allow- 
ing the  holder  of  a  check  until  the  doee  of  banking  honra  on  the 
■BZt  aeoalar  day  in  which  to  preeent  it  for  payment  doea  not  apply  to 
a  check  given  by  the  drawee  to  the  payee  of  the  original  oheek,  or  his 
agent,  upon  its  sorreoder.    Andermm  ▼.  OUl,  402. 

fii   DlLIOBBOB    RigUIBBD    Of    PBUBNTMBNT  Of  SlTBSTITUTBD     ChBCK.  — 

No  time  is  fixed  in  whioh  the  holder  of  a  substituted  check  taken  upon 
the  aurrender  of  the  original  check  to  the  drawee  thereof  moat  preaaat 
it  for  paymeat*  in  order  to  hold  the  original  drawer.  Each  oaee  must 
depend  on  its  own  peculiar  facts,  and  diligenoe  would  somettmeo  require 
preeentment  to  be  made  within  the  period  which  would  ordinarily  limit 
the  drawee's  liability,  but  in  no  case  can  it  be  extended  beyond  that 
period.    Andermn  t.  Oill,  402. 

IL   PBBSBimUllT—DlSHOllOB  OP  SlTBSTITUTBD  ChIOK   AND  SUBSBQUBR 

Dbkand  oh  Original  Patxx.— If  the  holder  of  a  check  ohooeea  te 
present  it  for  payment  on  the  same  day  it  is  received,  and  takea  a 
anbotitnted  check  on  another  bank  in  lieu  of  eaah,  it  amonnta  to  pay- 
menti  and  if  the  drawee  fails  on  that  day,  the  payee  cannct^  after 
neglect  to  nae  the  utmost  diligence  in  presenting  the  snbatitntod  check 
for  payment,  put  himself,  by  a  subsequent  demand  upon  the  origins} 
drawee,  in  the  same  position  he  would  have  occupied  had  ho  not  made 
the  first  demand.  A ndenon  v.  Oill,  ^402. 
lOl  WHXir  Drawbb  is  Discharqxd  bt  thb  TAKUia  op  a  SramnrrBB 
CHBOK.*-If  the  payee  of  a  check  drawn  on  a  banker  having  funds  cf 
the  drawer  available  to  cash  it  presents  it  in  dne  time  through  hie  col- 
lacting  agent,  and  the  latter,  instead  of  receiving  mon^  for  it^  aar* 
renders  it  and  takes  in  lieu  of  the  money  the  drawee's  own  check  npon 
another  bank  having  funds  with  which  to  pay  tho  anhstitnted  checl^ 


Imdxx.  9( 

■•a  «M  idb  lo  «M  fh«  Qiniart  dOigenM  in  iif«wnilog  Ihft  mMIM 
•hMk  for  pajOMBt^  which,  wh«n  it  ii  pretanted,  U  bo*  paid,  bewMi 
Hm  Hq^orTMiiiig  inaoUenoy  and  saapwuioa  of  tiia  drawnr  «f  th*  M 
■tftottd  dMoky  tha  loM  miut  fall,  as  between  the  drawer  and  paj aa 
Hm  ariginal  ohaek,  upon  the  latter  and  not  opon  the  formar.  Aiiden 

OnoinaAxioji  or,  BiLiAsn  Drawee.  — If  the  holder  «f  a  chi 
it  la  be  oertified  by  the  drawee,  the  drawer  ii  diiahaniA    J 

SeeBANU^  8. 

CIVIL  BI0HT8L 
SeePABDon^fL 

CLAIlia 
•wMiOBAKio*8  Lnv,  4^  1^  10-1& 

GLBABINO.HOUa 
SeeBAHU^  1,  & 

OODIOIU 
See  WiLU^S. 

COLLATERAL  ATTACK, 
■w  JPEamraa^  6^  7;  PioonB,  1,  t| 

COIiLATERAL  SBCURIT7. 
8m  Mmhahio's  Jams,  12}  Fl8Dg& 

COMBINATIONa 
See  If  oMoroLi 


COMMEROB, 

■aa  IVTIBSTATB  COMKUMl^  L 

COMMON  CARRIESa 
SeeOABmmu. 

COMMON  LAW. 

AHD  DiTOBGI,  8| 


\  COMMON  REPUTE. 

BovMDABna;  Diborobslt  Hi 

COMPOUNDINQ  FELOHT. 
See  SvBXTTBBir,  l-H 

CONCEALMENT. 
Baa  CoRPOBATioHa,  14 


,  CONFESSIONS. 

i  Baa  Bomlabt,  I|  ETiDUMlb  4b 


OONFLIOI  OF  LAWSL 

■m  OornAon,  S,  4t  Btidimob,  S;  InsoLvtircY;  ImraadiTDM  IxgoMH 

UonvAan,  St  Nuotubu  lasisDHBifn,  4|  Uam^  ^ 

CONSIDERATION. 
Bm  Havraian,  1;  Nxaoruau  Ivmmunra^  L 

UONSOUDATION. 
B«a  Railroad^  8, 

CONSPIRACr. 
Bm  CoKroBiTioxii  II,  IS. 

OONSTITUnONAL  LAW. 

■m  BnauBT.  ti  UomotFAL  Corporatiomi,  1,  U|  Pabmmi^  I|  flus. 

tma,  4. 

CONTINUANCE. 
8m  Tbiu,  4. 

OONTBACTS. 

L  OSHtntvenoii.— CoDtrmoti  mnit  b«  interpratad  m'm  to  ^n  aflbet  ti 
tt«  nuoaabls  aad  nttanl  iuteution  of  th«  putiei  m  nrprnwi  il  bj  tti 
luigoage  tba;  hara  nied.     Loeelact  t.  Travelart'  Proleetive  AMtn,,  638. 

t>  Warbaktt  of  FiTNns. — Thara  ii  do  implied  wairaiitj  io  *  caabact 
(or  the  Mrvioe  of  a  (tallion  for  lireeding  that  the  animal  ii  tn»  Inm 
diaaaae  that  may  ba  transmitted  to  oKpring.     Briggi  t.  Bunion,  SIS. 

%  Govnjor  or  Laws.— A  Oontraitt  Valu  wbirk  Madi  is  Valtd  Etkkt- 
WBBRB,  hnt  i«  not  nBoeaiarily  eaCorceable  erBrywban.  Amtt  v.  Bmr- 
l<Mi,45«. 

&  Cwnici  or  Laws— Contract  Valid  vbkbr  Had>,  whbt  wnx  n 
Dbniib  EHFOitcuiENT  ELaBWBaHi.  — A  contraot  made  in  Hainan  to  lb« 
•ffeet  that  >poa  tha  doiog  of  oert&ia  thinga  tha  paraoa  lor  whom  tluj 
were  to  b«  dona  will  maka  a  will  in  favor  of  tha  other  aoat(»ctiBg 
party,  canaot  ba  cnforcad  in  MuBachasetta  nnlaaa  in  writing.  Tba 
•tatata  at  tk«  latt«r  atate  declaring  that  no  agraemenC  to  malu  a  will 
ahalt  b«  binding  anleaa  in  writing  embodia*  a  fandamantal  policy,  and 
forbids  that  teataton  ahonld  be  aaed  in  that  atata  npon  anoh  oonttvota 
without  written  eridenoe  wheneTer  tha;  ara  made,  Bmtry  v,  fiv 
i(m£.4SG. 

I,  RlQHT  or  OnK   PaRTT  to     C0NTKA(7r  TO  RkLT  irrOK   RRBKKMTA-non 

Uavb  bt  TBI  Othkr — NBaLiOBHCB. — An  oTniBiioa  by  one  of  the  par- 
tiea  to  an  agraemeut  to  make  iuqniriea  m  to  the  truth  of  laota  atetad 
by  tho  other  cannot  ba  imputed  to  him  ■■  negligence.  Every  omttact. 
ing  party  has  an  abaolute  rigb  t  to  rely  on  the  ezpreaa  atateinent  of  aa 
•ziating  fact,  the  troth  of  which  i«  known  to  the  oppoaite  party  mad 
■inluimvn  to  him,  iia  llie  liRsij  o(  a  mutual  aKres™*"*.  //occi  r.  Be*- 
imrn,  6U1. 
1  Dklat  in  Fkhforuance— STiruLATRD  Dauaoes. — A  atipolalion  in  a 
contract,  to  b«  purtormed  ou  or  before  a  day  named,  thai  a  aertaia 
■am  per  day  shall  be  paid  for  each  day'*  delay  th«reaFter,  doea  not  ap- 
yly  if  the  delay  it  eansed  by  the  failnra  of  tha  other  par^  t«  tba  eoa- 


Ihdez. 

tnel  to  perform  on  his  part    Dwok  ▼.  Ontiktkm  WaUt  FMb  4ft 

8m  FkAVB^  Ss  Ihsahb  Pbhsovi;  Watbe  OOMFAVmik 

CONTRIBUTION. 
Bee  Shipping,  4,  IL 

CONVERSION. 
See  Damages,  6;  Trotbb. 

COVENANTS. 

tiM  LAKDLOBH  and  TXNAIVT,  1,  3;  SpKCTVIO  PlRTOBMAVOi^  1« 

CORPORATIONS 


1«  Rboulabitt  akd  LiGALTTT  OF  THX  Organizatiok  of  a  coTporat    I 
impliedly  admitted  by  proceeding  against  it  in  ite  oorporate  i    i 
_   Dualling  etc  Co,  r.  Peojie,  200. 

S.   COBPORATION  DB  FaOTO,    WhaT   IS,   AVD    POWBRS    Of. — A  OOrpon     ( 

though  organized  and  acting  under  an  unconstitutional  chart  , 

■till  a  de  facto  corporation,  and,  as  such,  is  capable  of  making  i 
tracts,  acquiring  and  owning  property,  and  of  becoming  bound  i 

ereditors  by  all  acts  which  would  hare  been  binding  upon  it  h  1 

been  incorporated  under  the  general  state  laws  authorizing  the  f<  i 

tion  of  corporations  with  such  powers.     Otcrgia  Souihtm  etc  R,  ^  I 
▼.  MercarUile  Trust  etc,  Co.,  153. 

%  There  mat  bb  a  de  Facto  Corporatioh  if  there  is  a  law  under  i  i 

a  corporation  of  the  particular  kind  might  be  formed.     A  oorpoi  i 

not  assuming  to  act  without  pretense  of  legal  authority,  but  to  o  i 

ise  according  to  some  law,  is  a  de  facto  corporation,  especially  i  i 

it  does  practically  what  the  general  state  law  requires,  thong!  i 
actually  following  it,  or  professing  to  do  so.    Oeorgia  Southern  etc 
Co.  r.  MercarUile  Tr-uet  etc  Co.,  163. 

4.  COBPORATIOS    DB    FaCTO,   VALIDITY  OV  A0T8  OP.  —  BOMDfl,  DbBDS 

Mortgages  ezeoated  by  a  de  facto  corporation,  though  organi»<  i 
acting  under  an  unconstitutional  charter,  are  ralid,  not  only  as  a^ 
tha  oorporation  itself,  but  also  as  against  any  one  making  a  claim 
its  assets,  whether  as  a  creditor  directly  of  the  oorporati«n  m 
creditor  of  its  creditors  or  stockholders,  if  the  general  state  lasr  ai 
iass  the  formation  of  corporations  barring  the  same  rights,  dntiei 
liabilities  as  those  specified  in  such  charter.  Oeorgia  SoMemttc 
Ok  ▼.  Mercantile  Truet  etc  Co,,  153. 

ft,  COBFORATIOlfa  DB  FaOTO — POWBR  TO  MORTGAGB  AlTER-AOQUntED  '. 

IBTT.— If  there  cannot  lawfully  be  a  corporation  de  jnrs^  there  o 
be  one  de  facto;  hot,  if  the  general  state  law  authorises  the  \m.\ 
ration  of  a  railroad,  with  power  to  bind,  by  mortgage  or  trust 
executed  to  secure  bonds  issued  by  it  to  provide  funds  for  oeastn 
its  railroad,  future-acquired  property  as  well  as  property  owei 
at  the  time  of  the  ezeontion  of  the  instrument,  a  oorporatioA  4% 
may  do  the  same.  Georgia  Southern  etc  B,  JL  C<k  Y.  Mereatdik 
etc  Co.,  153. 
ti  MovoroLiBS— OuflTBR.— If  a  corporation  misuses,  abuses,  Bnd  nsor 
powsrs  (ranted  by  its  charter  in  creating  a  monopolyt  ^  others 
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■Ay  bt  «mM  fbo«  Hi  frandiisM  hj  JvdgoMnt  is  ^«o 
•wiBiifi     iNMIB&ig  «fe.  Co.  ▼.  Pa0pe<  20a 

T«  WmiNUWAL  Of  Stock  SuBtoEiFnoicB. — Sabeoriptiani  to  Iho 
■look  of  o  booiiieM  oorporation  do  not  become  bindiog  «poa  tho 
Mrib«n  onttl  tho  oorpor&tioo  htm  beoa  organised  and  tho 
•ooepted.    Until  then  the  mibecriben  have  a  right  to  withdmr 
loroko  their  •nbeoriptiooa.    Brjfa$a*$  ete.  BfiS  Oo.  r,  FtU,  SSSL 

&  Warn  A  Feaudvlsnt  Ihgrxau  op  In  Capital  Stock  a  Oobpokatiov  ■ 
AjrsWMABLi^  beoanse  snoh  increaae  ia  the  act  of  tho  corporotioo.  Dwt* 
My  JfodUne  Co.  ▼.  McCafreg,  290. 

il  Fbaudvlbmt  Ikokxasb  op  Capital  Stock  bt.  —  If  tho  direoion 
IIm  holders  of  the  greater  nnmber  of  iharee  of  a  corporation. 
It  to  bo  ineolvent»  enter  into  a  aoheme  to  frandnlently  ineroaae  ill 
•apital  etookt  representing  and  pretending  that  it  ia  not  faviabMII, 
and  that  raoh  inoreaee  ia  solely  to  enable  it  to  enlarge  ita  bnsfnoi,  sad 
that  it  is  and  has  been  prosperous  and  saooessfnl,  and  thorobj  indnoa 
prions  relying  on  these  misrepresentations  to  parchase  and  pay  far 
■aah  stookt  the  oorporation,  as  well  as  the  guilty  directon  and  atoek* 
holders^  is  answerable  for  the  damages  sastained  by  each  parghasfn. 
Ihrmif  Machine  Oo,  ▼.  UdOogrtji^  290. 

Ml  Statotb  op  LutrrATioiia— Cohokalmeictop  Causb  op  AonoN  po«  Fkauix 
If  the  <Aoer8  and  part  of  the  stockholders  of  a  oorporation  onter  into  a 
oonspiracy  to  fraudalently  increase  its  capital  stock,  and  by  misrspr^ 
aentations  induce  the  purchase  of  such  stock,  and  at  the  same  timo  atata 
that  the  object  of  such  increase  is  to  extend  and  enlarge  tho  bastnoa^ 
and  that  the  parohaser  need  not  expect  dividends  until  after  throe  yoai% 
this  ia  well  calculated  to  lull  him  into  inaction  and  to  prerent  iaqniiy, 
aad  i%  therefore,  tantamount  to  a  concealment  of  the  fraad*  Daneg 
Maddne  Go.  t.  McCafrtp,  290. 

IL  CoNSPiaAor.— A  corporation  may  become  a  party  to,  or  a  participator 
in,  a  conspiracy,  and  liable  for  damages  leanltiog  therefrom.  Daneg 
MaMnA  Oo.  ▼.  McOcffrt^,  290. 

1&  A  CoBPOBATiOR  MAT  BX  Charobo  wtth  avt  Wronq  that  may  be  oom« 
nitted  through  an  ageot,  and  held  answerable  for  damages  oansod  by 
his  deceit  or  false  representations.    Dorniy  Machine  Ckk  T.  McOafreg^ 


ISl  PAirnai.-~To  ah  AoriOB  aoaihst  a  Corpobaiion  por  CoNSPntAor  abb 
Fraud  i»  iNCRBHaiiia  its  capital  stock  and  concealing  the  same  through 
false  representations  an  assignee  who  is  winding  up  the  busineas  of  tiio 
oorporation  is  a  proper,  though  not  a  necessary,  party,  and  it  ia  not  ess  an* 
tial  to  the  maintenance  of  the  suit  that  the  complainant  prove  that  su^ 
assignee  had  guilty  knowledge  of  the  oonspiracy  complained  ofL  Dot^ 
•ep  Machine  Co.  v.  McCaffrty^  290. 

14.  Ihsolvbnct.— Renewal  judgment  notes  given  by  a  oorporation  sahie- 
quant  to  insolvency  are  as  effective  as  preferences  as  tho  original 
judgment  notes  given  prior  to  insolvency,  /tftaoit  B^ibd  Co.  v.  CtDm^ 
mil,  246. 

JA.  Leabiutt  op  aitbb  Exxoutiko  ab  AssiGiqiBBT.— Though  a  corpora, 
tion  is  insolvent  and  is  being  wound  up  by  a  statutory  assignnMnt»  it 
remains  liable  to  persons  who  have  suffered  damages  from  a  firaudu- 
lent  increase  of  its  capital  stock.     Dweey  Machine  Co.  v.  MeOqfr^^  290. 

.16b  iBiOLVBNCT— Right  to  Prbpbr  CRXonoa.— Tho  directors  and 


Ihdkz. 

^  aa  intolTWBl  corporation  wamj  dispooo  of  lb  ywporty  fti  good  h 
te  pay  or  teonro  its  debto,  oren  thongh  lomo  oreditors  ore  tima  gi 
a  prefereooo  over  othen.    lUinoU  Sied  Co.  t,  O'DomuUt  246. 

I7.  iNaoLYXMOT— Right  of  Otfiouui  to  Biootkb  Loams. —Dirooion 
oflloen  of  a  ■oWent  oorporation,  acting  in  good  faith,  may  deal  wit 
and  loan  it  money  and  take  secnrity  therefor,  and  the  snbeeqnenl 
aolvency  of  the  corporation  does  not  a£fect  their  rights  to  reooTor  i 
loana  or  enforce  their  securitiea.    lOinoia  Steel  Co.  t.  0*DoiimelU  245. 

U.  Imbolvmot— PBKnBRiNO  CBaDiTOB.— RiLATiONSHiF  of  a  oredito 
one  or  more  of  the  directors  or  officers  of  an  insolvent  corporation  d 
not  invalidate  a  transaction  by  which  he  is  given  a  preference  in 
payment  of  a  debt  dne  him  from  the  corporation,  provided  the  tram 
iion  is  otherwise  fair  and  free  from  frand.    lOhoU  8ted  Oo,  ▼•  (/L 

19l  Ihsolyshot— pRirKRiNOBS  TO  DiRwrroRfl  OR  Ovnont8.~I>ireotori  i 
officers  of  a  financially  embarrassed  thongh  going  corporation,  aotin| 
good  faith  and  for  the  apparent  benefit  of  the  corporation,  may  loai 
money,  taking  secnrity  for  ite  repayment^  and  may  enforoe  paymi 
from  snch  insolvent  corporation  in  preferenoe  to  ite  general  oreditc 
rUinoU  Sled  Co.  v.  O^Donnetl,  246. 

8m  BxBOimoH,  8»  8;  Mrchanio's  Likv,  1-3;  Momopoub;  PlradotOi 

Quo  Warranto;  Usurt,  i. 

COTENANCY. 

L  BjscnnfRMT. — ^A  Truant  ih  Common  oannot,  in  an  aetion  of  ejeotmei 
recover  possession  of  the  whole  of  the  property  against  a  person 
poosession  without  any  right.  The  recovery  mnst  be  limited  to  I 
extent  of  the  plaintiff's  title.     Johmon  v.  Hardy^  765. 

%  Joint  Trnanot,  Conyrtancr  Crbatino. — A  oonveyance  purporting 
grant  real  property  to  A  and  B  jointly  oreatea  an  estate  in  joint  t« 
anoy  nnder  a  statute  declaring  that  an  estate  granted  to  two  or  m< 
aball  oreate  an  estate  in  common,  unless  it  manifestly  appear,  from  t 
tenor  of  the  instrument,  that  it  was  not  the  intention  to  oreate  an 
eotate.     Caee  v.  Oweii,  253. 

IL  To  A  Joint  Trnanot  it  is  Essrntial  that  the  tenants  have  one  and  tl 
same  estate,  created  by  one  and  the  same  conveyance,  of  intereste  ooi 
menoing  at  one  and  the  same  time,  and  held  by  one  and  the  same  one 
Tided  possession.     Qau  v.  Owen^  263b 

COURTS. 

fODOMiHT  Rboord — Amsndmrnt.  — The  ooart  may,  on  proper  nolioe^  ( 
R  term  subsequent  to  the  rendition  of  judgment,  oorreot  manifest  mi 
takee  of  the  olerk  in  making  up  the  reoord*    Hofim  ?•  CorM^  Stt. 

CREDITOR'S  SUIT. 
CtesDRom's  Bill  nr  Statb  Court  mat  br  Poundid  uroir  JvixiMnrr  c 
Vrdrral  ComtT,  whin. — An  action  in  the  nature  of  a  oreditor's  bi 
oan  be  maintained  in  a  state  court  upon  a  judgment  of  a  federal  ooni 
sitting  within  that  particular  state,  and  the  record  of  the  judgment  i 
the  federal  court  is  admissible  in  evidenoo.  Fkni  Nai,  Bank  v.  8kmm 
707. 


M8  Indsx. 

CRIMINAL  LAW, 

JvBllDlcrioir.-l.If  ilM  distrtot  conrt  tr&nsfen  »  ease  (o  the  eoanfj  < 

Inf  Jwiidiotum  to  try  the  offense  named,  the  jnrudietion  of  tha  hitui 
oottrt  to  try  that  partioaUr  oaae  eannot  be  impeaohod  in  wmj  «»y, 
Koemig  r,  8taU,  36. 

ieo   AooiaiARin»    na;   Arrbst;   Bioamt,  6;   BtTROLART;  Disordslv 
Housis;  EviDRMCi^  8;  Extradition;  Fororbt;  WrmBSSi^  L 

CROSSINGS. 
See  Railroads,  25>Z7,  31« 

CURTESY. 

].  HirsBAVD  Avo  WiTB— Trustiv  Favor  or  WivL—TRVANcrBT  CinaBT 
initiate  ii  created  in  a  hasband  by  a  conveyance  of  land  to  him  for  the 
nee  and  benefit  of  hia  wife,  if  no  intention  to  exclude  him  from  tfa* 
onrteoy  is  shown.    lieackcan  ▼.  Buniing,  239. 

1.  Husband  akd  Wivb— Estatr  bt  CuRTBsr. — Divorcb  Obtainzb  bt  tsb 
Husband  for  the  fault  of  the  wife  does  not  destroy  his  tenancy  by  enr- 
tesy  initiate  in  laud  held  by  him  in  trust  for  her  uaew  Mea^am  tw 
SmnUng^  239. 

DAMAGES. 

L  Tort.— Thk  Gbnxral  Tist  to  Drtbrminx  Whbthbr  thrrb  za  A  Lia» 
BILITT  in  an  action  of  tort  is  to  inquire  whether  the  defendant  has  by 
act  or  omission  disregarded  his  duty  to  the  plaintiff.  ^osA  ▼•  Muun^ 
•oia  Title  Ins.  etc  Co.,  489. 

ti  Death  of  Parbnt— DAMAOi&^In  an  action  to  recorer  for  the  denth  of 
A  parent  it  is  proper  to  receive  evidence  ihowing  the  extent  to  which  ahe 
aided  and  contributed  to  the  support  of  her  children,  plaintiffs  in  the 
action,  and  that  she  was  of  simple  tastes  and  habits,  and  always  ready 
to  aid  them  with  her  means  whenever  they  needed  it;  and  further,  that 
she  had  an  income  from  the  rents  of  property  and  from  interest  on  loani^ 
which  she  devoted  to  their  support  as  well  as  to  that  of  herself,  ^a» 
Antonio  etc  Ry,  Co,  v.  Long,  87. 

1.  Dbath  or  Parent.— Thb  Damaobs  Rxoovbrable  for  the  death  of  a  pa» 
rent  are  not  restricted  to  such  pecuniary  benefit  as  might  have  resulted 
to  the  plaintiffs  from  the  mental  or  bodily  labor  of  the  decedent^  if  it  ap- 
pears that  she  had  property  or  income  which  she  devoted  wholly  or 
partly  to  their  aid.    San  Antonio  etc,  Ry,  Co,  ▼.  Long,  87. 

4  Death  or  Parent— Evidxnoe  or  Damages. — Plaintiffn,  adult  children  of 
the  decedent,  seeking  to  recover  damages  for  her  death,  mnst  prove- 
with  a  reasonable  degree  of  certainty  the  data  from  which  their  com* 
pensation  is  to  be  assessed,  when  it  is  practicable  to  do  so.  If  they  are- 
adults  and  their  claim  to  damages  is  based  upon  assistanoe  in  the  way 
of  money  and  other  property  received  in  the  lifetime  of  the  decedent^ 
and  the  continued  reception  of  which  they  had  a  right  to  expect  had  her 
life  not  been  taken,  the  failure  to  testify  specifically  to  facts  ought  to- 
be  deemed  circumstances  against  them  warranting  the  setting  aside  of 
a  verdict,  provided  it  is  apparently  excessive.  San  Antonio  etc  Ry. 
Co»  ▼.  Long,  87. 

&  Death  or  Parent,  Evidxncb  to  Restrict  Damages. — In  an  aotion  tore^ 
eover  for  damages  to  the  children  of  a  decedent  from  her  death,  eri- 
dence  is  admissible^  for  the  purpose  of  restricting  the  damages,  to  show 
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pnpoBd«nuiM  «f  •▼Id«BM  fa  not  wIBhIotI    (h^oohtm 
T.  MankaU,  612. 
&  RnosMATiOH  OP,  iOB  MuTUAi.  MmAKB  09  FiOT.— Thoagh  Hm 

•f  A  dMd  are  itatad  aooording  to  th«  intent  of  both  partioiy  yot  if  tlMj 
MO  the  d—eription  they  do  beeanee  of  their  mistake  in  roepoct  to  tkt 
Uad  to  wfaioh  that  deeeription  appliea,  thii  it  a  mistake  of  fmet  Josti- 
fyiog  a  reformation  of  the  deed.  Orookdon  ImprovemaU  Co.  ▼•  Mankatt, 
61SL 

4  BnOBKATIOH  OF,  lOE  MUTUAL   MI8TAKB*  OV  FAOT^lLLUtrBATIIMr. — H 

a  pieoe  of  unplatted  land  known  as  lot  4  lies  east  of  lots  6  and  7»  whish 
last  two  lots  are  platted  and  oonatttnte  a  town  addition,  having  dwell- 
iBg*honses  npon  them,  bnt  the  plat  laps  orer  from  forty  to  serenty-fivs 
Iset  eastward  npon  lot  ^  whioh  is  conToyed  by  deed  and  deseribed  as 
lot  ^  the  parties  being  ignorant  of  the  fact  of  overlapping  and  aappoi* 
lag  that  the  west  line  of  the  unplatted  land  is  the  west  line  of  lot  4^  and 
the  oTidenoe  fa  strong  that  what  the  grantor  agreed  and  intended  to 
aooTsy  was  the  unplatted  portion  of  the  land,  the  deed  may  be  ref  onnsd 
•0  as  to  ezoept  therefrom  the  strip  along  the  west  line  of  lot  4  Orooi- 
sfon  /mpreseme»<  Co.  w,  ManhaU^  612. 
C  RnoucATioii  OF,  FOB  MuTAXB  AoooMFANUD  BT  Vbaud. — Tho  ads* 
take  of  a  grantor,  if  known  to  the  grantee,  who  conoeafa  the  trmtk 
from  the  grantor  io  order  to  seonre  a  conveyanoe  of  land  from  him  wfaieh 
he  knows  the  grantor  never  intended  or  agreed  to  convey,  fa  a  ease  ef 
a  mistake  of  one  party,  accompanied  by  fraud  or  inequitable  oondnot 
of  the  other  party,  and  fa  good  groand  for  a  reformation  of  the 
OWwteoji  ImprommetU  Co.  ▼.  MartkaUf  618, 
See  Husbahd  and  Wif%  I^  6w 


DB  FACTO. 
See  CtoRPOBATioBik  Mk 


DEFINmOK& 

AUBBATiov  IS  AB  AcT  whereby  one  man  transfers  the  property  and 
sion  of  lands^  tenements,  and  other  things  to  another.    Butier  t, 
gerald,  741. 

Building  and  loan  associations.    Meroneff  t.  Atlanta  Building  etc  Aum,,  84L 

Oontribatory  negligence.     Russell  ▼.  Town  of  Monroe^  823. 

'* Death  by  accident"    Lovelaee  w,  Travelerg*  FrotottivB  iicm.,  6S8L 

Dower.     Butler  t.  FUtgerald,  741. 

Floatable  streams.    Commissionen  ▼.  Catawba  Lumber  Cb.,  829L 

'*  For  deposit."    Ditch  ▼.  Western  NaL  Bank,  Zll^ 

LibeL     World  Publishing  Co.  ▼.  MuUen,  737. 

Navigable  streams.    Commissioners  v.  Catawba  Lumber  Cb.,  829L 

*'  Publio  house."    JToea^  v.  Siate,  35. 

*•  Texas  fever. "    Orimes  v.  Edd^,  653. 

•«  While  not  in  use."    iflnneci^tif  ThresUug  MadUtm  Ok  T.  nwmm*§  htk 
Cb.,672. 

DEPOSIT. 
See  Afpbai^  H 


Ln»«.  •^^ 


DESCENT. 

wnman  Bwatm  o»  Isthibitahoi  will  Pi«  by  dmmmK  «»*f  ^ 
2;;SSe,lmta.ayth<«eo«itakawbo«inei^^ 
fci^^«i,  tad  Iht  trtaU  fall*  into  posaewuMU    Gmritomw.  iim999. 


DEVISE. 
See  Wills,  % 

DISCRIMINATIOH. 

8m  TkLMBAFH  GOMPANIl^  $^ 


DISEASE. 
BoABM  OF  H«alth;  Eyidenct,  7|  Imt»e8Ta»  Oomoa 
4,  6;  Plsadino,  L 

DISORDERLY  HOUSEa 

A  HavwM  MAT  n  Fboyw  to  bb  d»orderly  by  eTideoM  d  i^tj"*^^!! 
ti^orol  thtgenena  reputation  nfiteocoupwito.    Burfcy  n  «« 

*^  gee  WirawsES,  9. 

DISSOLUnOH. 
flee  Pabthbb8BIP»  i$  Ik 

DIVIDENDS, 
gee  AssociATiOKi* 

DIVORCE, 
gee  CirwwT.  «>  Mabriaqb  a»  Ditoio^  %  L 

DOWER. 
*    ^— *moH  -Tenant  in   dower  it  where  the  hnsUand  of  a  worn 
'•  ^^S  of  ^  -Ute  of  inheritance  and  dies.    In  thi.  oaee  the  w 
iSTave  one-third  part  of  the  land.  -\*?-™»^^^^^^ 
t2!ad  at  any  time  during  the  coverture,  to  bold  for  herseU  for  the  tei 
^  K«r  natural  life.     BtOier  r,  Fitzgerald^  741. 

j,«ra«,  741.  Oompot«i>.-M  »  hnsband  Tolun 

*•  ^v  Lil".  lITd"- VTich  hi.  wif .  b-  .  righ  t  of  dow.^  ..d  th«,  T^ 

I^SjJlSrding  to  th.  rala.  of  th.  l«id  whU.  h.ld  by  h.r  hub« 

V^    Tw^to  a  wife's  right  of  dower  are  aold  under  exeout 

3L^  •Mfani.d.  Md  th.  r«lu.  «rf  th.  tand.  .t  hto  d«^th  i.  KM 
ST^t  STti^of  th.  .x««tion  »1^  th,  l.tt«  tJ«.  •>«•  --•» 


$.  booAn  tv  Valui  or  hunt  trrwrn  AusHAnov  nUag  taa  A 
VBUataBOM  Dnooniwctad  with  impranmsntiwarba  (bftivd  bjlhavi^ 
■■d  in  ungning  dowar  to  bar  the  vbIq*  o(  Mudi  Unda  *t  Hm  dMtt  ri 
Um  bn>1j«Bdutob«  eoiuUlaTed  m  the  bMMof  ths  auigBmsa^azM^ii 
molti  tM  tha  anbrnnceoisiit  ia  vkIos  kftar  the  conTarukoa  ramltod  fraa 
improTamenti  made  by  the  hnsliand'ialianaei.    BuUtr  t.  ^ilBgerajd^  7U. 

&  DowiB  RiOHT  OscsATTACHHiCoin'iHDnm  ehirge  orancainbcuieaBpn 
Uta  red  eitata,  snleu  relataad  bj  the  ToInnUry  aot  ol  tfa*  wif*  or  ^ 
tiDgaiihad  bj  opentioa  ot  Uw.  It  U  not  ia  tha  powar  of  Um  bnabkid 
klons  to  dalent  it  by  kq;  coDreyaacs,  whetlier  rolnnbuj  or  iiiiijaa 
tary.     BtKtr  t,  FilxgrraUl,  741. 

T>  Ax  XxBCunoH  Bali  igAiait  >  liosbuid,  thongh  followad  b^  %  jvdiari 
oaafirmfttioD  aad  k  oooTaysnce,  doea  not  Mttingoiah  tho  wUa'a  li^il 
dowar.    Bma*r  t.  Fibgerald,  741. 


Sea  Railroad^  23,  9L' 

EJECTMENT, 
OOMMOK  SoDKCB  OF  TiTLt.— If  K  plaintiff  proTaa  in  an  «atioa  to  raooiw 
poaaaaaion  of  real  property  that  ha  and  tha  dafeadant  claim  sad* 
ft  eomnoQ  aource  of  title,  and  that  ot  tha  two  titlea  amaiiating  fns 
that  aonrca  the  plaintifT*  ia  the  saperior,  he  haa  eataUliahed  piiaa 
laoie  a  rigbt  to  racorer  whioh  ii  not  rebatted  or  overthrown  by  aTideaca 
of  title  in  a  third  penoo  prior  to  the  oonreyanoato  the  eomcnoo  grantv. 
anleaa  it  farther  afflrmaUvely  appear*  that  the  title  <A  tha  third  pena* 
kM  narer  become  veated  in  moh  common  grantor,  Bict  tr.  Bt.  IiB^ 
ale.  a^  Co.,  72. 

See  CoTZNAXOT,  L 

SLECTION. 
See  AcnoHaj  BsroFm,  A, 

BHBEZZLEUEHT. 
OxuflATioii  TO  Rktubk  HoKir  Takik— Sbouutt. — An  aabenlar  taaate 
« legal  and  moral  obligation  to  repay  the  pereon  wfaoaa  money  Ih  hM 
wroagFnlly  taken.  It  i«  oeilhar  nalawfnl  nor  agaiiut  pnUie  poli^ 
loihimtoTnlnntaTilygiTeaboDd  with ■nratieiMiMnntj' for  itirMan 
FoHner  r.  Kirtchncr,  925.  . 

Ste  SoBKTISHn-,   1-1  I 

EUIKENT  DOMAIN. 
Snirr^  RiaBT  to  Taki  Railway  Pboperti  ros  Use  or.— If  property 
already  devoted  to  a  public  uie  by  a  railway  oorporation  ia  aoaght  ■• 
be  acquired  for  part  ot  n  public  street,  the  fact  that  the  bnildioga  aod 
■tmcturca  ot  the  railway  inny  be  oouveniently  located  eliewhers  ia  •«( 
oouchiatre  in  favor  of  the  rij^ht  to  take  the  land  lor  a  atreot  Itll 
■officieut  that  tha  lamia  Bought  Bud  the  atructare*  and  appliancea  Dt» 
aaairy  to  be  removed  are  already  devoted  to  a  puhlio  naa^  and  that  vaA 
Bie  nf  them  moit  be  destroyed  or  aobataatially  impaired  by  tba  mtvmk 
f uhlio  nae.  Cmcinnali  etc  Hy.  Co.  *.  Atidn-aon,  38S. 
SeaRA[LB<:>ADs,  1-L 


Ihdsx. 

EQXJITT. 

;Sbb  PBOBAn  OP  A  Lost  om  Dbstbotbd  Will  fa  within  IIm  Jwlidi 
of  oonrti  of  aqaity,  and  if  tho  allegatioii  in  a  petition  for  raoh 
boto  it  raffioient  to  invoke  rach  JnriBdiotion,  it  mnet  b%  raita 

I  thoogh  it  omite  lome  allegation  ipeoified  in  the  BoTiaed  Stat 
•/oMf  T.  Cosier,  2274. 

600   OmmL  MoBTOAOifli  6;  JuDOMKarai  8|  l«iMiTATiom  ov  Ao: 

ESTATES. 
See  DasoBHT. 

ESTOPPEL. 

!•  Wnonrn,  Amnnro  ibom  MisBBPRBSNTATioira.— Ho  who  by  hia  won 
oondnot  wiUfnllj  endeavors  to  oanse  another  to  believo  in  a  oei 
state  of  things  which  the  first  knows  to  be  false  1%  if  the  seoonc 
lioree  In  sneh  state  of  things  and  acts  npon  his  belieft  estopped  I 
afterward  averring  that  snch  a  state  of  things  did  not  exist.  Bah 
Setney,  475. 

&  BSIOFTBL  TO  A88IKT  MORTOAOI  AGAINST  CRBDIT0II8.— If  a  porson  ap] 

to  concerning  the  standing  of  a  company  of  which  he  is  an  offioer  asi 
that  its  property  is  free  and  clear  of  encumbrances  when  he  knows 
be  subject  to  mortgages  then  in  his  possession,  and  snoh  assertioni 
made  with  intent  to  have  credit  given  to  the  company,  and  snch  cr 
is  afterward  giveii  in  reliance  npon  snch  representations,  he  is 
topped  from  asserting  such  mortgages  as  against  persons  extern 
credit  on  the  faith  of  his  misrepresentations  and  officers  who  I 
soised  the  property  nnder  a  writ  of  attachment  issned  on  behalf  of  1 
oreditors.     Bakery.  Seavey,  475. 

IL  BSFOPPSL  AS  TO  JVDOMSNT  CBXDrrOR  UNDSR  VOID  EXROUTTOV  SaLB.- 

an  action  to  recover  damages  for  the  wrongful  conversion  of  real 
tate  by  an  execution  sale  thereof  nnder  a  judgment  which  has  alrei 
been  paid,  the  defendant  is  estopped  from  making  the  defense  that 
sale  was  void.     Pope  v.  Beruter,  703. 
4b  Elxotion — ^Inconsistent  Rembdiea. — An  attachment  suit  brought 
a  vendor  of  personal  property  against  his  vendee,  if  dismissed  bef 
final  judgment,  dooe  not  estop  him  from  subsequently  maintaining 
an  action  of  replevin  to  recover  the  chattels  in  the  absence  of  any 
tervening  rights,  injury,  or  change  of  position  of  the  partiee  by  rea 
of  the  attachment.    Jchneon-Brinkman  CommUeUm  Co,  ▼•  Mieeouri  F 
Bff.  O0.9  676. 

See  AcnoN8»  1;  Husband  ano  Wiib,  4,  S. 

EVIDENCE. 

1.  A  Lbttbr  ntOM  thb  Pbbsidbnt  or  a  Cobpobation  saying  that  IX  si 
he  sold  to  the  person  to  whom  the  letter  was  addressed  certain  bondi 
admissible  against  the  corporation  as  tending  to  prove  that  a  sale  1) 
been  made  as  D.  said  it  had.    Nash  v.  Minnesota  TUU  Ins.  ete.  Co.,  4i 

9.  Thb  Pbicb  Obtainbd  at  Auction  is  competent  evidence  on  the  qu 
tion  of  the  value  of  the  property.     Baker  v.  Seavey,  475. 

4L  DaoLABATiONa  A8  Pabt  OB  Rbs  GBSTA--The  expression  of  mere  thoagl 
or  feelings  engendered  by  a  certain  oocurrenoe  or  fact  does  not  i« 
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a  Mflfltetij  rabttauitial  eonnaotiiig  link  betwen  IIm  iMt 
Mbteqiient  ttatement  of  ab  eyewitneM  about  H  lo  anko  tta* 
■Mat  adnuMible  in  evidonoo  M  part  of  tho  na  gmtMb 
Loirff  flte.  J?,  i?.  Ob.,  646. 

4  CbIMU AL  LAW^EviDBIf 01  OF  IVDBPBIIDSirr  FAcn^Obvi 

indepondent  Caot  directly  oonneolad  with  a  erime  M  a  whoU 
•dmiasiblo  in  evidonoe,  aeti  and  deolarationa  of  tho  aeooaed  ozptaaa- 
tory  of  it|  or  noooMary  to  aoconnt  for  it,  nnla«  proeorad  by  orininal 
▼iolenoo,  may  be  ivoeiTod  in  oyidonoe^  whether  anoh  acta  or  doclaratio— 
are  Tolnntary  or  inTolantary.  They  wonld,  however,  bo  Taluolou  aa  a 
oonfeaiion.    Busker  r.  State,  17& 

&  OoMiunr  ov  Lawi.— In  the  abeanoe  of  proof  the  atatntocy  law  of  aaotibw 
afcate  ia  preaomed  to  be  aa  in  thia.     Chayman  ▼•  Brtwer,  779. 

C  Qnriona^PaBauifPTioN— CoLLAffSRAL  Attaok.— If  tha  lefal^y  of  Aa 
aeta  of  a  pnblic  offioer  are  qneatioaed  ooUatarally  ha  la  praaomad  to 
have  dona  hia  dnty.    Eogue  ▼.  Oorbii^  2SI2, 

%  Coom  Tah  Judiciai.  Notiob  of  the  faet  that  Tezaa  oatlla  haw 
aoatagiooa  or  infootiooa  diaeaae  oommnnioatiTa  to  natiTa  aattto 
alda  that  atato.    Orimm  r.  Eddy,  668. 

1.  CumiiALLAW-^iTDiaiAL  KnovruBDOx.  —Tha  diatriot  oomrt  ia  noiehafgad 
with  judicial  knowledge  that  a  orime  named  in  aa  indiotment  waa  oom 
adttad  In  an  incorporated  town  or  city  if  anch  fact  ia  not  allaged  tharaii^ 
aor  that  tha  oity,  if  one  ia  named,  ia  incorporated,  nor  that  a  jnatioa  af 
the  peaoa  raaidaa  therein,  ao  aa  to  reqnire  it  to  tranafer  tha  oaaa  to  the 
Jaatice'a  inatead  of  the  oonnty  oonrt,  within  tha  moaning  of  a  alatata 
laqniring  tha  diatriot  conrt  to  tranafer  caaoa  beyond  ita  jnriadiotio^  hi- 
voicing  Crimea  committed  in  incorporated  citiea  and  towna^  to  a  jaatiea 
•f  the  peace,  if  there  ia  any  therein.     Koetdg  v.  StaU,  86. 

H  JoDiaiAL  NonoB— Qlahdibs. — A  conrt  will  not  take  judicial  aoliea  thai 
there  ia  great  or  imminent  danger  of  a  human  being  getting  tha  glaadara 
by  aimply  coming  in  oontaot  with  a  horae  that  haa  the  diaiwiaa.    8kdt  t* 

10.  It  mat  bx  Showh  bt  Obal  Eyidbbob  that  a  written  aaaignmant,  ab> 
aolute  in  form,  by  a  mechanic'a  lion  claimant^  of  the  aum  due  him  waa 
la  fact  intended  merely  aa  aecurity.  Dmh  ▼.  Orodbfoa  IFctfsr  IForb 
efcOa,  62S. 

IL  It  vat  bb  Showm  bt  Pabol  that  aa  inatrumeat  abadluta  on  ita  face 
waa  intended  merely  aa  aecurity  for  the  payment  of  a  debt.  DoA  r. 
Ooolatoa  WaUr  Works  He.  Oo„  622. 

UL  SrrBmaic  Etidbnob.— Iv  Casb  ov  Latbnt  AMBiuuiri  la  a  wiU,  as- 
trinaic  cTidence  may  be  reaorted  to^  not  for  the  purpoea  of  ooataM 
iioting  or  adding  to  the  will,  but  to  determine  the  exiatenoe  or  aaa* 
aziatenoe  of  anch  ambiguity,  and  to  enable  the  conrt  to  look  upon  tha 
wHl  in  the  light  of  tho  facta  and  circnmatancea  aurronnding  the  taa> 
lator  at  the  time  af  ita  ezeontion.     WkUamb  r.  Rodmam,  181. 

■aa  Adoltbbt;  BroAinr,  6-8;  Homioidb^  6;  JmxiMBHTa,  6;  liABBiamABB 

DiYOBO^  I;  Statobs,  2;  Tbiai^  6-8L 

EXECUTION. 

L  KiBUUTiUB  Salb  uhdbb  SATianBD  JuDomRT.— One  whoaakadkaabaaa 
leried  on  and  aold  under  a  judgment  which  haa  In  laot  bean  paid^ 
though  not  aatiafied  of  lacord,  may  treat  tha  aala  aa  Toid^  aad  laoafw 
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ttM  land,  or,  at  hi!  eleelioii,  waire  iiie  loTiIidity  of  Ibe  nlo,  and  aao 
the  ezooation  creditor  for  the  Talno  of  llio  land.     Pope  t.  Bmti&r^  708L 

%  "BBonaen  or  Pubuo  Corforations  reaaonably  noooMary  aad  waential 
to  tho  ezeroise  of  their  fiaichiees  ia  exempt  from  lery  and  sale  byaa 
azecotioQ  oreditor.  Snch  cred  tor  most  resort  to  eeqaeatration  of  the 
earninga  of  the  corporation.    B'ynokU  t.  IfeynoUU  Lumber  Co,,  935. 

li  Xxaoonov  Saub.  — pRonaTT  ov  PaKSLT  Pbivati  CoBFOBAnoNa,  though 
vaefol  and  neoeaaafy  to  the  oondnot  of  their  basineaa,  ii  aabjeot  to  Mde 
uder  ezeontion  in  the  same  manner  aa  the  property  of  an  indiTidaal, 
and  the  ezecntion  plaintiff  ia  entitled  to  the  proceeds  of  soch  sale  to 
the  exdnsion  of  the  general  ereditors  of  the  corporation.  Bq/nolde  r. 
BeifmMe  Lmtdter  0>.,  985. 

C   WaOIS  —  PSBnHXNOI  VHDRS  RmOUTIOH  8aLI8  ^  EyiDBKB.  —  WUlo 

a  strict  compliance  with  the  prorisions  of  a  statute  giving  a  preferenea 
vadar  ezeontion  sales  for  the  wages  of  laborers  engaged  in  oatting  saw* 
logs  is  requisite  to  maintain  claims  for  preferences,  no  partienlar  grade 
•f  proof  is  required  to  establish  the  fact  that  the  wages  were  earned  in 
ttie  manner  speoified  in  the  statute  different  from  the  measure  of  proof 
neoeasaiy  in  ordinary  cases.  Biader  t.  Kreege,  920. 
Si  XzuiFTiov. — A  PiAHO  u  HOT  ExBMPT  FROM  ExiouTiov  mnxiB  a  stat> 
nte  exempting  to  each  householder  the  household  goods,  furniture^  and 
vtaiisil%  not  exceeding  in  Talue  two  hundred  and  fifty  dollan^  though 
Hi  ralne  ia  not  in  excess  of  that  sum.    KeU  t.  Dtmn,  561. 

See  Cbattil  Mortoaqis;  Dowsr,  4»  7;  E8T0FFIL»  IL 

EXECUTORS  AND  ADMINISTRATORa 
AuMJUiiRmATiOM  ON  Profrrtt  of  Liyiho  PxRflov.— The  appointment  el 
an  administrator  upon  the  eatate  of  a  li?ing  person  ia  roid  te  aU  par* 
9prktg$t  ▼.  Skonemder^  791. 

See  JiTDOMsnii  7* 

EXEMPnOXa 
8ae  BzaouTXOH,  5;  W: 


EXHiBrra 

See  ArraAL^  4;  Ivsobmkom^  0* 

BXPERT& 
See  WiLLi^aS. 

EXTRADITION. 

L  Habbas  OOBTUt— Rbtibw  of  Evidrnor.— If  a  reqnisitbn  te  tha  m> 
torn  of  a  fugitive  from  Justice  is  accompanied  by  a  copy  of  the  infor- 
matioa  and  of  the  evidence  taken  before  the  committing  magiatrate^ 
and  the  prisoner,  after  arrest,  is  denied  a  discharge  on  habeas  corpus  in 
the  Burrsndering  state,  such  evidence^  on  a  review  of  the  judgment  on 
habeaa  oorpus  by  petition  in  error,  cannot  be  examined  to  see  whether 
it  sustains  a  charge  of  crime  or  a  finding  by  tlie  magistrate  that  there 
was  probable  cause  for  committing  the  prisoner.    In  re  Van  Seieeer,  7S0L 

f,  Habbab  Oobfub— Evidbnor  that  Act  CHARasD  n  a  Crdib.— A  oopy 
of  an  indictment  aooompanying  a  requisition  for  the  extradition  of  a 
fugitive  from  justice  ia  prima  facie  avidanca  that  tlia  aat  charged 
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ttMNia  it  A  ttloM  ■gwnrt  the  Uwi  of  iiio  dtoMiidiaff  tlttlti  aaA  a 
of  Ml  informaiioii,  after  a  pnlimiiiAry  examination  and  a  boldiac 
r,  ia  ootitled  to  the  ■ame  weight  aa  ondonoe^  and  wQl,  ob 
prooeodingt,  be  ao  oonaidered.    In  re  Vam  Sdewer,  TtQl 

FALSE  REPRESENTATIONS, 
ieo  AxiM AL8;  Ck>RPORATios»  12;  ImuBAiro^  tt 

FELLOW-SERYANT. 
800  MAirm  an  Sutavt,  1-9;  BAiutoAD%  M-SIL 

FINEa 
See  UavBT.  & 

FLOATABE. 
8oe  Wateu,  2, 

FORFEITORBS. 

800  LaADLOBD  AMD  TaVABTf  $»1. 

FOBOERT. 

FoBauKTt  IvDionniiT  for,  Suvtioimnot  or.«»AnindietnionteiiargiBc  tiiaA 
an  aoenaed  did,  at  a  time  and  place  specifled,  nnlawfally,  ftdael/»  fiand* 
nUntly,  and  knowingly  utter,  pabltsh,  and  peae  to  one  R  D.,  aa  tnie 
and  gennine^  a  oertain  false,  forged,  and  ooonterfeit  prominory  note  of 
the  following  tenor  (setting  out  the  forged  note,)  snffioiently  aTors  thai 
the  defendant  knew  that  snch  note  was  false  and  forged.  Aoft  ▼.  IFifll- 
kmt,  260W 

FRAUD. 

L  MnnsPBRUirrATioHs,  WHSzr  not  Aotiovabli.— If  ▲  Pbbmn  Makxkq 
RIFRI8BNTATI0N8  Aot8  Obatuitouslt,  honestly  intending  to  tall  the 
truth,  he  oannot  be  held  answerable  to  other  persona,  although  hia  state- 
ments nnderstood  according  to  their  seeming  meaning  be  ever  ao  nsia- 
leading.  Mere  negligence,  ignorance,  or  stupidity  on  his  part  do  not 
oonstitnte  fraud.    Kaah  ▼.  Minipesota  Title  In$.  He  Co,,  489. 

1.   MnRaPRKSENTATIONS,  LIABILITY  fOR.--l7  OVI  MaKVS  A  STATBHBirr  KB 

A  C0118I DERATION  as  a  part  of  a  contract,  it  is  his  duty  to  be  aecnrate, 
and  mistake  or  ignorance  00  his  part  will  not  relieye  him  from  liability. 
But  one  who  merely  answera  the  inquiries  of  a  stranger  or  volnnteers 
information  in  a  matter  which  does  not  concern  him  is  in  the  position 
of  a  gratuitous  bailee  of  property,  from  whom  a  leas  degree  of  oarois  re- 
quired than  from  a  bailee  for  hire.  Ho  must  not  intentionally  mislead, 
bnt  if  he  answers  honestly  to  the  best  of  his  ability,  he  does  his  whole 
duty,  and  oannot  be  held  liable  becanae  ha  was  ignorant  or  akapid. 
Nash  ▼.  Minwiota  TUU  Ins,  He  Co.,  4S9. 

1.    MI8REFRR8INTATION8,  EVIDBNOI  TO  ShOW  WHAT  WAS  MlANT.— One  SUod 

for  misrepresentations  made  by  him,  to  be  acted  upon  by  others,  should 
be  permitted  to  testify  to  hia  understanding  in  regard  to  the  moaning  of 
his  repreaentationa  Hence,  where  defendant  had  made  a  atatement^ 
which,  according  to  the  ordinary  aigaification  of  words,  implied  that  oer> 
tain  lands  were  free  from  encumbrances,  when  in  fact  he  knew  they 
were  anbject  to  encumbrances^  was  aued  by  persona  who  aotod  on  snek 
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to  lli«b  audita  Injvj.  ft  WM  Ma  Oirt  «M  IrU  J«af8 
iB  cselttdiiig  erideiiM  o0w«d  by  the  defaadaal  for  IIm  pwpoM  tf 
«howiiig  that  the  word*  were  not  mad  in  th«  mom  in  whieh  they  wn« 
interpretad  by  the  oonrt^  and  that  he  acted  hooeetly  and  withoat  inlMi* 
•Ion  to  state  anything  faUely.  Hash  v.  Mhine$oia  Title  Im,  ete.  Ob.,  4801 
MmmwtttMMTATiow,  BisoiasioH,  wbut  does  hot  DsraATTEBBiaarvo 
RnoTKB  iOB.-*-If  a  third  person  makes  a  misreprsoentation  by  the  aid 
•f  whieh  the  owner  of  property,  by  the  frandnlent  nee  of  Iho  miMpepto* 
•ontation,  is  enabled  to  sell  it,  and  the  pnrohaser,  disooTering  the  frand 
and  misrepresentation^  eleets  to  rescind,  this  will  not  destroy  his  right 
to  rooorer  of  the  person  making  the  misrepreeentation  the  damages  snf- 
-fered  thereby,  so  long  as  the  purchaser  has  failed  to  obtain  satisfaetioB, 
for  his  injnry  either  by  the  restoration  or  reoorery  of  the  oonsidecatloa^ 
m  otherwiaa.    Nask  t.  ififinesola  TUU  Imt.  ete.  0(k,  480. 

CoBiORATioirib  ^10,  1.3,  15;  Dbbos,  6;  iKsmuiia^  19t  fl||  Lons^ 

TI0M8  or  AonoHs;  Saui^  4b 

fRAUDULENX  CX)NVEYAKCBB. 
,  ■••  Chattil  ICoBiaAoas,  1,  S-6;  Huoako  asd  Wii%  IL 

FUOiTlVJfiS. 
See  ExTRADiTiov. 

OAMINO. 

Wfgmuo  HousB.— The  Olobroom  ov  a  Pritati  Imoobvobatid  8ooea& 
CuTBy  in  which  Uqnors  are  sold  only  to  members,  and  the  receipta 
naed  only  to  keep  np  and  replenish  the  stock  of  liqnor  for  the  alnfa^ 
ia  not  a  "public  honse"  nor  a  "honse  for  retailing  spirltnons  Uqnoffa", 
within  the  meaning  of  a  statnta  imposing  a  fine  on  any  person  wha 
plays  sny  gsma  of  cards  in  sach  honae.    KoenSg  ▼•  Siait,  lOw 

6ee  Ibdiotmbrt,  2, 

OAMB  LAW& 

CAnUBB*!  LuBlurr.— A  common  carrier  who  knows  that  doaad  paoksgss 
dsU?arad  to  him  for  transportation  contain  lobstei%  hot  does  Bol 
know,  nor  have  reason  to  believe^  that  they  are  of  a  kind  whioh  ka 
is  prchibited  by  law  from  having  in  his  possession,  does  mA,  by  retain* 
lag  snch  possession  for  the  purpose  of  transportatioii  withoBt  ^■•^— 'tfi- 
tftant  render  himsslf  liable  for  a  penalty  impossd  by  atettttib     AM 

OARBAGB. 
8aa  MwioiPAL  Ck>RPOBATioB%  IL 

OARNISHMBMT, 
8aa  ATTAaHMBBTy  IL 

GKNRBAL  AVERAOE 
iea  ShvpimOi  1-& 

QRAKD  JURY. 

See  iMDicmBVi^  ^ 

r«  Tab  XLViL-os 
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GRANTS. 

HABEAS  CORPU& 

L  SiOfiMi  ov  OoDB  ObvaTBUBD.— A  oode  teetioii  ctBting  thBl;  "vBdil  ttt 
l«guUt«re  shBll  otherwiae  ptoWds,  this  ooda  Hbjdl  not  affect  ytotm^ 
Ings  (Ml  babaftt  oorpUp"  eta,  applies  only  to  the  applioatioii  fcr  tha 
writ  and  ita  haaring,  and  not  to  the  manner  of  reviewing  tho  jndg. 
oient  thereon  or  ita  remoTal  for  such  purpose.     In  re  Van  Sdever,  79QL 

&  JmMMBHT  OB,  How  Rbtiewbo. — Under  the  lawi  of  Nebraak*  a  habev 
oorpna  ease  la  in  the  natnre  of  a  eivil  proceeding,  and  ia  reviev* 
able  by  petition  ia  error  at  in  other  eases.  Henoe,  there  nmst  be  a 
motion  for  a  new  trial,  embodying  the  errors  of  which  complaint  ii 
■lade^  and  a  ruling  of  the  trial  eonrt  obtained  thereon;  bo^  aa  the 
right  to  personal  liberty  is  iuyoWed,  the  rale  requiring  each  a 
will  not  always  be  enforced  if  a  reasonable  ezoose  ia  giren  for  not 
log  tho  motion.    In  r$  Van  Sdever,  790. 

See  BxTBADinoB. 

HIGHWAYS. 
See  Railboaso^  t^ 

HOMICIDE. 

L  COBSRIOB  OF  MiBD  QuBSTiov  fOB  JcrRT.—Whether  the  mind  of  ths 
•oensed  is  cool,  or  disturbed  and  enraged  at  the  time  of  the  killin|^  iss 
question  of  fact  and  not  of  law,  and  relatea  to  the  actnal  condition  el 
mind  at  that  time,  and  not  to  its  status  merely  from  lapse  of  time  be- 
tween the  provocation  and  the  killing,  althongh  such  lapae  of  time  nay 
enter  into  the  case  aa  a  fact  to  be  determined  by  tlie  jniy.  Jonm  r. 
Siate^  44. 

ti  HoHidDB  IB  Dbtbnsb  OF  Abothbb— BIabslaughtbb.— If  the  accused, 
seeing  the  origin  of  a  difficulty  between  others,  and  knowing  that  ens 
of  them  is  in  no  danger,  but  that  the  interference  with  the  latter  by  die 
deceased  and  his  son  is  to  prsTcnt  hire  from  injuring  the  party  with 
whom  he  is  haTing  the  trouble,  and  the  accused,  with  a  sedate  and  de- 
liberate mind,  then  forma  a  plan  to  kill,  and  doea  kill,  the  deceased,  hs 
is  guilty  of  murder  in  the  first  degree,  and  not  manslaughter.  Bqfom 
T.  Siaie^  25. 

H  Ibsult  to  Fbmalb—Mabslauortbb.— Under  a  statute  providing  tfail 
"insulting  words  or  conduct  of  the  person  killed  toward  a  female 
Fslative  of  the  party  gnilty  of  the  homicide  is  deemed  adequate 
eaaae  to  reduce  the  offenae  from  murder  to  manslaughter,  if  the  killiBf 
took  place  as  soon  thereafter  as  the  party  killing  may  meet  with  the 
person  killed  after  having  been  informed  of  such  insulta,**  the  law 
prescribes  no  limit  to  the  subsidence  of  the  passion  supposed  to  have 
been  engendered  by  the  information  received  up  to  the  time  of  the 
first  meeting,  provided  the  passiou  is  snob  as  renders  the  mind  incapabis 
of  cool  reflection,  and  actually  exists  from  adeqaate  canae  at  the  time 
of  the  killing.     Jones  v.  Siate,  46. 

4  Ibsult  to  Fbmalb— MAN8LAuairrBR.~0n  a  trial  for  a  killing  by  ths 
apoa  ths  first  meeting  with  the  party  killed  after  informatieB 
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of  inmlttng  words  or  condaot  by  the  Utter  toward  e  female  lelal 
mi  the  former,  the  failure  of  the  ooort  to  rabmit  the  iaaoe  of  m 
■laaichter  to  the  jury  it  error,  and  is  taQtamonnt  to  deciding  the 
tenoating  OTidenoe  of  the  aooneed  against  him.    Jone§  w.  Stale,  40. 
IjfSUi.T  TO  FucALB— Manslaughteb.— On  the  trial  for  a    killing 
the  aeensed  on  the  first  meeting  with  the  deceased  after  receiving 
formation  of  insulting  eondnct  by  the  latter  toward  a  female  relet 
of  the  former,  the  facts  mnst  be  viewed  from  the  standpoint  of  ) 
acoaaied,  and  if  adequate  cause  and  passion  existed  in  his  mind 
erin&e  could  be  of  no  higher  grade  than  manslaughter,  although  ^ 
insulting  conduct  had  never  occurred,  provided  he  believed  it  h 
Jonea  v.  State,  40. 
IKSUI.T  TO  Fkmali— Manslaughter — Evidincb. — On  a  trial  for  m 
dar  evidence  that  the  deceased  had  committed  a  rape  on  the  wifi 
the  accused  prior  to  his  marriage  is  admissible  upon  the  issue  of  ra 
•laughter  raised  by  a  defense  that  the  killing  was  caused  by  inai 
ing  conduot  by  the  deceased  toward  the  wife  of  the  aoouaed,  b 
piior  and  eabeequent  to  his  marriaga    Jones  t.  State^  4flL 

See  Appbai^  7. 


HUSBAND  AKD  WIFB. 

!•  A  Habbibd  Wokav  mat  Maintain  an  Action  fob  thb  Alibnat 

OF  Hbr  Hohband's  Affkctions  if  the  statute  of  the  state  entitles  b 
while  married,  to  sue  and  be  sued  as  if  she  were  unmarried,  ffodgl 
mm  V.  Hodgkinaon,  759. 

S*  Trustb. — A  naked  trust  in  land  conveyed  to  a  husband  for  the  use  i 
benefit  of  his  wife  is  not  executed  by  the  statute  of  uses  during  the  a 
riage,  and  the  legal  title  remains  in  the  husband.  Meacham  v.  Bunl 
239. 

S>  Pbbbumption  of  Fraud.— If  a  mortgage  from  a  husband  to  his  wife  n 
prevent  his  creditors  from  realising  their  claims  against  him,  it  is  | 
snmed  to  be  fraudulent,  and  she  must  assume  the  burden  of  prov 
that  it  was  made  in  good  faith.     Olaae  v.  Zutaivem,  763. 

4i  Bbtoppbl  AGAiNirr  Husband  and  his  Orantbbs.— If  a  husband  exeoi 
a  conveyance  with  covenants  of  warranty  of  lands  belonging  to 
wife  which  is  void  as  against  her  because  of  defects  in  execution,  h 
estopped,  as  against  innocent  purchasers  from  his  grantee^  from  urn 
ing  title  subsequently  acquired  by  him  in  the  same  lands  by  the  de 
of  hii  wife.    Stojie  v.  Sledge,  65. 

Ik  In  A  CONTBTANCB    BT  A  MaRRIBD  WoMAN  OF  HBR  8bFABATB  Br        I 

•HB  MUST  BB  Dbsgribxd  ab  THB  Orantor.— Her  signing  and  aoknc 
edging  such  instrument  with  her  husband  when  he  alone  is  desert 
therein  as  grantor  doee  not  affect  her  title.    Stom  v.  Sledge,  60u 
H  Bbtoffbl — Married  Woman.  — If  a  husband  executes  a  deed  which  is  i 
signed  by  his  wife^  but  is  void  as  to  her  because  defeotively  ezeemi 
and  the  oonsideration  of  the  conveyance  is  a  transfer  of  other  traot 
land  to  him,  she  is  not^  by  her  subsequent  joinder  in  a  conveyaaoe  <      i 
third  person  of  the  lands  so  acquired  by  her  hnsband,  eetopped  i      i 
denying  the  validity  of  the  original  deed.    SUme  v.  Sledge,  6ft. 

Ite  AOYBBSB  POBBBSSION,   2;   CURTESY;    DoWER;   SPBOmO  PSBIOBMAI       I 

8-4|  WlTNBBBBB,  4^  A. 
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See  Down.4. 

IMDICTMANT. 
h  0BAn>7uB0M  11  Wimasn.— An  indictment  fa  boI  wMh^oamm 
the  grend  Jvron  appeered  m  a  wiineet  before  the  gread  Jtuy  el 
he  WM  A  member.  A  grand  jniy  may  properly  aot  npon  tfa«  petmmri 
knowledge  of  one  of  its  membere  eommuaioated  to  hia  fellown  imdar  ae 
•Iher  eanetioB  than  the  grand  joror'a  oath.    Oommomwmiik  t.  H^fdm^ 

4m. 

%  iDBmnaATlov.— An  indlotment  oharging  the  aeenaed  with  ''plnying 
earda  in  a  hooie  for  retailing  Bpiritaoofl  liqnon"  is  snffieiently  identified 
if  the  names  of  the  partiee  and  the  proper  number  of  the  bill  ae  stated, 
althoagh  the  minntes  of  the  ooort  in  which  the  indictment  was  first 
presented  show  that  he  was  eharged  with  playing  eaida  la  a  pahlis 
vlaoe.    JTofliiitf  ▼•  SiaU.  tS. 

ft  OuMmAL  PftAonoB.— A  Monoir  to  Drninn  ah  IirDiOTMSicT  cannot  be 
sastained  apon  any  ground  whioh  does  not  appsar  apoa  tbs  laosid  sf 
the  caass.    CbmmomeaaAA  t.  Balden,  468. 

8se  ApraAL»  fi;  Bioamt,  1|  FoaasBr. 

INDORSEMENT, 
■sa  OncKM^  Sy  8;  NiooTiABLi  iKgnoMBira^  %  % 

INFANTS, 
iee  Mmn  avo  SaaTASTy  4^  6;  Niouqbno^  6|  PAanraacBiP.  %  Batt 

PaOFlBTT,  6-7. 

INFORMATION. 
■m  Qoo  Wabbaiiow 

INJUNCTIONS. 

1.  Am  iMmtemm  AOAnar  Taa  BinoaoaMBirr  or  a  Too  MonoirAii  Otfei 
WVAiiaB  shoald  be  granted  when  there  k  no  plain,  adsqaate  roniody 
at  law,  and  it  is  necessary  to  prevent  irreparabia  iajary.  AuttSm  t» 
Amtin  OU^  Oemderp  Aun.^  114. 

fii  IVJVHOnOM  AOAIHtT  A  70IB  MOHfOIPAL  OaDINANOB  FoaBiDDiira,  Asa 

MAXIMO  CiMfiHAL,  lamMaHTi  nr  a  CamraaT,  may  be  laMied  hf 
a  eoart  of  eqnity .  Awiiim  r.  AMtUm  (Hty  Ctmekrif  Jcm.,  lldb 
1.  MoMioirAL  OoapoRATioss—SpaoiAL  AssnsMBMT.— Owaers  af  properly 
benefited  by  a  ehange  ol  strset  grade,  and  eo  whom  it  is  aoaght  to 
levy  a  special  tax  or  assessment  to  pay  the  damages  caused  b/  each 
ehaage^  have  an  adequate  remedy  given  by  statate  te  defend  ia  the 
proceedings  to  obtain  the  tax  judgment,  aad  to  hsTa  saeh  Jadgmuat 
lariewed  in  the  sapreaie  court,  and  they  eanaol^  therefore^  raatraia 
hy  injunction  the  proceedings  to  assess  snob  special  tax  far  baaefits 
oa  the  ground  of  irregularities  in  the  issMimnnl  pfeneodii^  JCs% 
^  JAMf^poOik  600^ 
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INSANB  PBRS0R8L 

OB0nu€T  WRB.— One  oontnetiaf  wilh  an  Imhm  ^unm 
■o  right  to  diaidBrm  or  aroid  the  oontraet^  tlioagh  not  nwnre  of  tht 
%Mtimtj  aI  tilt  tiiM  of  oontraoting.  Tbm  n'l^t  to  aroid  b  lor  tlit  por» 
Hoal  protootion  of  tiio  Innatio,  and  thooo  who  deal  with  him  hare  ■• 
oorreoponding  rights  nnless  they  hare  been  mialed  by  frandvlont  mi» 
wymonUtiftM.    Atmell  t.  JenkhUf  469L 

mSOLVENCT. 

1.  OoHfuoT  Of  Laiw.— ▲  KoHBicaiDnrr  Gbsditor  la  not  bamd  by*  dia> 
oharge  in  ineolTonoy  gnmtod  hero  aniow  ha  has  ooma  in  and  oabmittod 
himMlf  to  tbo  joriadiotion  of  tba  ooark  If  ha  thna  oomoa  In  and 
proraa  his  olaim  and  takoa  a  dindend  on  iti  or  if  ha  aooepla  a  inin 
flflbred  nndar  oompooition  prooeedinga^  ha  !•  held  to  hara  wairad  hia 
right  of  objeotion.    PoUm  t.  Paiffet  469. 

%  CovwLsai'  ov  Lawi.  — A  KoNBuiDm  Obxditob  ratuto  a  Olaim 
AAAiim  Two  ImoLTRBTf  Fuou,  both  Indndad  in  tha  Muna  prooaedingo 
in  iniolTancy,  one  eoniiating  of  two  maniban»  and  the  athar  of  tha 
■ama  two  memben  and  a  third,  who  proToa  hit  claim  againet  the  hitler 
inn,  Totea  for  an  aasignee,  and  reoeiTee  a  diridend,  ia  not  prednded  frooi 
■udntaining  an  aetaon  againet  the  other  fim  npon  the  demand  afainot  il^ 
PaUmr.  Paige,  409. 

See  Baxu^  4}  OoBPOBAnoiffl^  14-19;  Bnoiv* 

IN8TBUCnON& 

tao  AooHBAUii^  no.;  Appial,  3,  9,  11»  12;  Triai^  10^  11;  Wili%  14 

Winmsn»Ci 

INSURAKO& 

1.  RiooTXBT  Of  P&KMIU1IB. — ^The  liability  of  an  inraranee  oompany  lor  a 
retnm  of  preminms  ia  not  absolute,  bnt  depends  npon  whether  tha 
poU^  has  beoome  a  binding  oontraot  between  the  parties.  If  it  has^ 
and  the  risk  has  oommenoed,  there  can  bono  apportionmenti  and  no 
notion  lies  for  the  recovery  of  the  preminms  paid.  MaUkoU  t*  Metro* 
poUkM  In$.  C<K,  336. 

%  Am  AMBiououa  Extbission  in  a  policy  of  lire  insorance  mnat  be  coo* 
stmed  against  the  insurer  and  favorably  to  the  insured.  MinneapoUi 
nreihing  Maelime  Cfa,  t.  F^remens'  In$.  Otk,  672. 

li  OoMatBUonoir  ov  Phrabb,  "Whilb  not  or  Uss.**  — Property  oon- 
sisting  of  a  threshing-machine,  engine  and  separator,  insured  against 
loss  by  lire  "  while  not  in  use,"  ia  not  "  in  use  *  where  it  has  not  been 
need  for  threshing  for  two  weeks,  is  hauled  into  the  country,  and  is  left 
standing  in  readinese  for  use  a  few  days  later.  Therefore,  if  the  sepa* 
lator  while  thus  standing  is  destroyed  by  fire,  not  caused  by  any  haa> 
ard  incident  to  the  actual  use  or  operation  of  either  the  engine  or 
aeparator,  the  insurer  is  liable.  MitmeafoUe  Tkreshmg  Machim  Os.  ▼« 
liremena*  Ini.  Co,,  672. 

4  FiBB  iHauBAMCB—lHSURABLB  Intbrbst. — If  a  Tcudor  solls  land  on  whioh 
insured  buildings  stand  and  parts  with  all  his  title,  he  thereafter  haa 
no  insurable  interest  in  the  buildings,  and  the  mere  holding  of  a  ]udg« 
int  for  part  of  the  purchase  money  does  not  oonf er  an  insurable  inte^ 


Mt,  aad  BO  noorery  mq  Iw  had  on  m  poOef  gfraa  for  lb«  fvaiiallHrf  | 
tfaa  jndgmsiit.     LIgU  t.  CemUfm^'M  etc  Taa.  Ox,  MM. 

Il  FiBBlimnuiioi— ZHStrBABLiIVTaB^ — Estoffmi. — Xfapo)ic7o(iM«- 
>noa  axisti  apon  building*  at  ths  tima  tha  land  npon  whidi  thaj  Mial 
b  aold  and  oonTayed,  md  it  ii  continned  in  foree  in  f^ror  of  tha  vm^ 
I7  k  volDDtarj  agnrnneat  batwsan  lilmHK  and  tha  iorarar,  a>d  tk 
aaaeaimant  and  oollectioii  oF  prammmi  up  to  ths  tiiiM  of  Ui«  loaa  of  tka 
kaildiogi  by  fire,  the  inanrar  b  liabla  for  th«  lov,  nad  oatoppad  tnm 
aaaarting  a  want  of  ioanrable  intereat  in  tha  Tendor.  Light  r.Ctoattf> 
f»eH't  tit.  Int.  Co.,  904. 

%.  BHTiRrrT  OF  CoNTBAor  FOR.— 1(  a  bnilclEns  and  ocrtain  arti«las  of  par- 
Booalt;  thanin  are  lapanteljr  Talnad  and  ininrAd  for  apeeifie  laaa, 
•od  the  pramiom  paid  lor  the  inauranoe  ia  a  groas  earn,  &od  the  pit 
lojr  eoDtaina  %  ooaditton  that  "thJi  entire  polioj  ah&ll  bu  Totd  if  tka 
aabjeot  ol  ionnuiM  be  a  bnilding  od  ground  not  ownad  by  tha  aaaarcd 
in  fee  aimple,"  and  the  bnildin);  lo  ininred  ia  not  ao  owned,  tba  politj, 
being  indiriaible,  ia  whoUj  void,  and  no  recoTaiy  ma;  ba  bad  for  tb* 
paraooal  property  iomred.     Biitt  r.  Bihemia /m.  Oo.,  181. 

I.  pBOor  or  Lou  BT  HoBNAaoit  ok  Uoktoaou.  —  Proof  of  la^  ali^ 
nlated  (or  in  a  policy  of  fire  iDinranca  niuat  be  mada  within  the 
time  atipulatod,  •■  a  oondition  precedent  to  tha  payment  of  tfaa  ba. 
If  tbe  property  ia  mortgaged  the  mortage*  mnat  oomply  with  tka 
■eqniremant,  if  tbe  mortgagor  fail*  or  refnaee  to  do  ao,  ••  bdoIi  prorf 
moat  be  famiihed  by  ena  or  the  other,  in  aTOry  caae,  itnlaaa  WMTod  by 
the  ininrance  company,  and  caooot  be  diapeoaed  with  by  what  ■•  oallad 
tiie  "New  Yoric  Standard  Mortgagee  Claoae,"  declaring  Uiat  do  act  <t 
neglect  ot  the  mortgagor  ihall  daCeaC  the  inanranoa  aa  to  tfaa  intoreat  of 
the  mortgagee.  SoulAem  Homx  Buildiitg  tU.  Aitadaiion  v.  Hcimt  /aa. 
Co.,  147. 

%,    COKSTKOCIICUI  OF  CLADSI  U  TO  AOT    OK    NmJLIOI  OF    MoRTaAOOI.— 

A  cliuae  in  a  policy  of  fire  inBuranca  declaring  that  na  act  or  d» 
gleot  of  tha  mortgagor  shall  defeat  the  iaiDraooa  M  to  tha  intereat  ol 
tha  mortgagee  refers  to  acta  or  neglect  in  connection  with  tha  frvgtAjt 
while  the  riak  ia  subsisting,  and  wliioh  nnder  the  terma  of  tha  policy 
would  inTBlidate  the  ininrince,  aach  aa  conduct  inoraasing  the  baaid, 
and  not  the  omisaion,  after  the  tire  haa  ocutrad,  to  comply  with  pto- 

risiona  designed  to  secure  evidence  as  to  the  natare  and  extani  of  tha 
loos.  Southern  Home  Building  tie.  Attn.  t.  Hotiu  /».  Oo.,  147. 
f,  APPBiuaHKtiT  OF  Amount  of  Loss.  —  If  aa  inauransa  corpcsmtiM 
•alecta  an  appraiaer  who  reiidea  on*  bnndred  and  tbirty-flTo  milaa 
distant  from  tbe  place  of  tba  loss,  and  be,  beoaoae  of  hia  want  fif  a^ 
quaintaace  with  that  locality,  refuses  to  join  in  ths  aelectioa  of  aay 
nmpire  other  than  parsons  living  in  other  distant  part*  of  the  atate, 
though  furnished  with  a  list  of  twelve  psTsons  acceptable  lo  the  aaanred 
resiiling  in  the  town  in  which  the  property  destroyed  waa  aitaat^  tbia 
ta  eqnivaleut  to  a  refasal  by  the  insurer  to  proceed  with  tha  appraiaa- 
nent,  and  entitles  the  assnred  to  maintain  an  action  aa  if  the  appraiaa- 
atent  had  been  waived.  8roei  t.  DiPtlling  Hmut  In*.  Co.,  562. 
Ml  Amodht  Writtek  IK  PoLiOT  CoNTROU.— The  amonnt  written  im  ■ 
policy  of  fire  inenranoe  on  real  property  mast  be  taken  as  tha  tna 
amount  of  tha  loss,  if  the  property  is  wholly  destroyed,  where  the  atat- 
nte  provides  that,  in  case  nf  total  destruction,  such  amount  ahall  b* 

ti.'if'iL  Qi  i'..'-  t[ii'.'  V  li'iv  '>i    !'.  ■   i-""''!":! '.y,  iiiiC"-  .t  Lif  iuii,  -liiJ   oiEasnj* 
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«ff  damagM;  and  any  proviaion  in  tha  potioy  attempting  to  limit  Um 
akmoant  to  a  leaa  aam  ia  Toid«    Heme  etc  ln$.  Co,  t.  Bean,  71 1« 
U.   T>maiASiD  fob  Abbithatioh  Waiyis  PROors  of  Loss.— If  an  inaoranoa 
company  makea  a  demand  for  arbitration,  it  ia  a  waivar  of  tha  proofa 
of  loaa.      Home  He  Itu,  Co,  r.  Bean,  711. 
IS.   Arbitratiox— Void  ab  Oustimo  CouR'm  of  JirRisDiorioif.— A  pro« 
▼iaion  in  a  policy  of  fire  iDsarance  that  no  action  against  tha  com* 
pany  ahall  be  austained  in  any  court  of  law  or  chancery  until  after  an 
akward  ahall  hare  been  obtained  by  arbitration  fixing  the  amount  dna 
after  a  losa  ia  Toid,  aa  it  onsta  the  courta  of  their  juriadiction.    Homt 
etc  Ins,  Co.  ▼.  Bean,  711. 
UL   Vaganot  or  Pbsmisks. — If  a  policy  of  insurance  providea  that  if  tha 
inaured  building  should  become  vacant  or  unoccupied  without  the  oon- 
■ant  of  tha  company  indorsed  on  the  policy  it  ahall  at  once  beooma 
null  and  void,   and  any  unearned  premium  will  be  returned  on  a 
■nrrender  of  the  policy,  a  temporary  vacancy  of  the  building,  though 
without  tha  knowledge  of  the  owner,  terminatea  tha  policy,  and  tha 
snbsequant  reoccupancy  of  the  building  doea  not  raviva  tha  policy  nnleaa 
the  forfeiture  haa  been  waived.    East  Texoi  ele;  Im,  0<k  t«  Kempner^  09. 
14.  LiFR  Insitranob,  Insurablb  Imtbrist.— Public  policy  doea  not  allow 
any  one  having  no  insurable  interest  to  be  the  owner  of  a  policy  of  in* 
surance  upon  the  life  of  a  human  being.    The  public  haa  an  intareati 
independent  of  the  consent  and  concurrence  of  the  parties,  that  no 
inducement  shall  be  offered  to  one  man  to  take  the  life  of  another. 
Cheeve*  v.  Andert,  107. 
IS.  LiFB  Ihsvrahcb— Limit  of  Intrrbst  ih  Lira  of  Arothbr. — If  the  tn« 
terest  which  one  person  haa  in  the  life  of  another  is  of  a  definite  charao* 
ter,  as  where  he  is  a  creditor,  or  when  be  from  the  life  of  the  inaured 
BUiy  reap  some  pecuniary  advantage  of  a  definite  nature,  and  the  policy 
ia  taken  out  in  his  favor  and  is  assigned  to  him,  his  interest  will  be  lim- 
ited to  the  amount  of  interest  which  he  has  in  the  amount  of  the  inanr- 
aace,  together  with  such  amount  as  he  has  paid  to  procure  the  policy 
with  interest  thereon.     Cheepes  v.  Anders,  107. 
16L  LiFB  Insitrarob. — ^Want  of  Insurablb  Intbrbst  on  the  part  of  an  aa* 
aignee  of  a  life  insurance  in  the  person  whose  life  is  insured  doea  not 
releaae  the  insurer.     He  must  perform  his  contract,  leaving  the  law  to 
dispose  of  the  proceeds  among  the  persons  found  entitled  thereto. 
Cheeves  v.  Anders,  107. 

17.  LiFB  Insuranob.— Thb  Insurablb  Intbrbst  whioh  Orb  Partnrr  hab 
AB  SUCH  IN  THB  LiFB  OF  Arothbr  ocaaea  on  the  disaolution  of  the  Arm. 
Cheeves  v.  Anders,  107. 

18.  LiFB  Insuranob.— Thb  Insurablb  Intbrbst  whioh  a  Partrbkship  hab 
IN  THB  LiFB  OF  Onb  OF  Its  Membbrs,  where  he  does  not  owe  the  firm  any* 
thing  and  ita  property  is  sufficient  to  discharge  its  obligations,  is  lim* 
ited  to  the  premiums  paid  out  of  the  partnership  asaeta,  with  interest 
thereon.  Therefore,  on  the  death  of  the  insured  partner,  hia  heirs  or 
representatives  are  entitled  to  all  the  proceeda  of  the  insurance  upon  hia 
life,  except  such  aa  will  reimburse  the  other  partner  for  hia  share  of  the 
moneys  paid  for  such  insurance,  with  interest.     Cheeves  t.  Anders,  107. 

19.  LiFB  Insurance. — If  a  Poliot  is  Assigned  to  a  Person  haying  no  Ir 
burablr  Intbrbst  in  the  life  of  the  person  insured,  such  assignee  will 
hold  the  proceeds  as  trustee  for  tho  benefit  of  thoee  entitled  la  reoeiva 
tkenk    Cheeves  v.  Anders,  107. 
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isf  Ml  applioatioii  uid  otrlifleAto  of  modiatl  •xamiBitlaB 
whole  or  in  part  to  hli  oompooy,  apoa  whieli  tl  Mti  m 
yjp  io  ft  frmnd  apoa  tlio  oompaoy  alooo^  and  tlio  insiuod 
plaia  after  tho  ooMpoay  htm  treated  the  poliogr  M  a  binding 
MaBkoU  T.  ifeCnapofltan  cte.  Im,  Co.,  SM. 

fL  LiFiIinvBAiros— WAXTSEOvOoiiDinoH&-*Aaappliealieaforlilo 
OBoe  aod  medioal  ozamiiiatioo  are  preltminmriee  eolely  for  the 
aad  proteotion  of  tlio  iaoarer  in  iMaing  tbe  poliegr.  He  may  oiituoily 
dlipwio»  with  or  waive  them,  and  imiio  a  polioy  whioh  k  valid  and  him^ 
tag.     MaOcU  T.  MeiropoliUm  tie.  /su.  Co.,  SM. 

flL  Lm  ImvmAMOB— FaAVD  nr  EffBormo— Rbootbkt  ot  PKnouaa.  ^  A 
policy  of  life  ineuranoe  regular  in  erery  reepeet^  except  that  throni^  tho 
frand  of  the  intnranoe  agent  there  hat  been  no  medioal  ozaminatiMi  of 
the  inanrod^  and  the  appUoation  has  not  been  aigned  by  him,  althosgh  i^ 
pnrporta  to  have  beeiif  and  the  whole  traneaetioB  haa  taken  place  with* 
•at  hie  knowledge  or  oonaenth  leToidable  at  the  election  of  the  inaarer^ 
Imt  not  abcolntely  Toid,  aad  the  insured  cannot  recoror  |iromi«ma  paid 
theiooa  if  the  intarer  has  treated  the  polioy  as  a  valid  anbaiating  oo»» 
tract    MaAoU  ▼.  MekropoUkm  He.  im.  <7a»  S36. 

flL  LiVn  IVSORAJICB— FrAUH  in  PbOOURINO — ^ElOOVEBT  OF  PBXMIUMiL  —An 

insnied  person  induced  by  false  representations  material  to  hiai  to 
take  ont  a  policy  upon  his  life  may  elect  to  reeeind  and  aToid  tho  poU 
i&j^  and  is  then  entitled  to  recover  the  preminms  paid,  bnt  if  anch  fslse 
representations  are  not  material  to  him,  and  are  a  frand  npoo  tho  in* 
snrer  alone,  he  is  not  entitled  to  recover.    MaikoU  v.  MebropolUam  stb 

WL  Death  bt  "Aoan>nrr^  means  death  from  any  nnezpeeted  erent  whieb 
proceeds  from  an  unknown  and  nnf oreeeen  cause,  happening  without  the 
dseign  of  the  person  acted  upon.  Lovelace  v.  Travelere*  ProUtUm  liw.» 
68$. 

H  Aoaromr.— Dbatu  ikom  Diuct  Violbxcb  of  a  third  par^  may  be 
an  aooident  within  the  meaning  of  a  policy  insuring  the  life  of  the  do* 
ceased.    Lwdace  v.  Trcmlin*  Protective  Aeen.,  638. 

fll»  AooxDBiiT. — Qboss  NiouoBiiom  of  the  insured  doee  not  defeat  reoovoiy 
upon  an  accident  insnranoe  polioy.  Lovelace  v.  Tnwelen'  ProheHm 
iisMi.»e8& 

t7.  AooroiHT,  What  n.  —  A  hotel  guest,  who  daring  the  illness  aad 
absence  of  the  proprietor  voluntarily  attempts  to  remove  a  third  per- 
BOO  from  the  hotel  office  by  force  for  boisterous  condnot,  and  is 
killed  by  him  in  the  attempti  suffers  death  by  accident  within  tho 
meaning  of  a  policy  merely  insuring  against  "death  by  aoeidsati* 
Lovelacie  v.  Travekre*  ProtecUve  Aeen.,  638. 

n.  Plbadino  —  NowpRBJUDioiAL  Erbor.  ^  If  a  policy  of  Are  inauransi^ 
as  an  exhibit,  ii  made  part  of  the  petition,  and  is  admitted  by  the 
answer,  it  becomes  a  part  of  the  record.  Hence,  if  some  of  iti  prof  i* 
■hms  are  again  pleaded  in  the  sntwer  as  substantive  matters  of  defsBM^ 
■ttd  the  answer  is  demurred  to^  it  is  not  prejadieial  enor  to  sostaia  tii» 
demurrer.    Borne  etc  Ins,  Oo,  v.  Bean,  711. 

INTERBST. 

Wmsv  Dbduotbd  oh  EirrBRtiro  Jvdgmbnt. — Unearned  inteiOBt  psid  ia. 
advaaee  must  be  deducted  from  the  amoaoi  of  recovery,  in  ontsriag 
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fidgmMit  OB  volit  More  matorityy  at  tboolootfon  tad  hj  tho  Tolwiliigr 
■ol  of  tho  payeOi    lUkiah  Sieei  Ox  t.  (yDontM^  HB. 

800  Amoaumoni  Ijmkmtit,  %  ti  MoBToiai^  S|  Uotbt. 

INTRBSTATB  (X)MMBBG& 

1.  OnsiVAL  PAOKAOB.--U  bottlw  of  intozicatiiig  Uqvor,  ooob  inoloMd  fm 
%  oeolod  popor  boi,  and  all  the  paper  bozas  paokod  in  a  woodm  boi» 
■10  thippod  from  ono  itaie  to  aoother,  whora  eaoh  walod  paper  bos  i» 
■old  separately,  the  wooden  box,  and  not  each  lealed  paper  box,  ie  tho- 
**  original  paokage";  and  enoh  eiUe^  without  aathority,  ia  in  riolation  of 
the  state  law  rognlating  the  lioense  and  nlo  of  mall^  spiritnon%  and 
▼inons  liqaon.    ffaleif  t.  Siatet  718b 

fli  TlLBOBAPH  OoMFAMm.— Telegraph  messagee  transmitted  byaoompany 
from  and  to  pointa  within  one  state^  although  traTersing  another  state  iis 
tho  rovts^  do  not  oonstitnte  interstate  oommeroop  and  are  snbjoet  to  th* 
tariff  imposed  by  the  state.    LeaveU  r.  Western  Uniom  TeL  Cb.«  796. 

IL  IVTOZiOATUio  LiQVOBa.— A  statute  providing  that  no  aotioo  shall  b# 
maintained  in  the  state  npon  any  claim  or  demand  for  intozioating 
liqnors  pnrohased  ont  of  the  state  with  intention  to  sell  them,  or  any 
part  thereof  therein,  is  not  in  violation  of  that  clanse  of  the  federal 
ooDstitntioB  giving  to  CongroM  the  power  to  regulate  commeroe  be* 
tween  the  states,  when  applied  to  a  purchase  made  outside  the  stato 
with  intent  to  sell  at  retail  therein  in  violation  of  its  law.    KnowU(m  t» 

i.  OoiilTiTU'HOKAL  Law.  w.  A  statute  forbidding  transportation  of  dif 
eased  or  infected  livestock  through  the  state  is  void  as  an  attempt  t» 
legnlate  or  prohibit  interstate  oommeroe.    Cfrlmu  v.  Afdjr,  (Utt» 

S.  OomnrunoMAL  Law— Disbabid  Animals.  ~ Although  a  state  has  no 
power  to  prohibit  the  transportation  of  infected  livestock  through  it  by 
oommon  osrriers,  it  hat  the  right  to  restriot  the  manner  and  mode  of 
■neh  transportation  to  railroads  and  steamboate,  if  necessary  to  pteveat 
tiM  spread  of  oontagion  and  disease,    Otimes  v.  Mddih  668i 

nn!OXICATIKO  LIQUORS. 

OoBfUOT  ov  Laws.— A  vendor  who  sells  intoxicating  liquon  la  ooo  slato 
where  such  sale  is  valid  to  a  purchaser  who  intends  to  sell  them  at  ro» 
taU  in  another  state  where  such  sale  is  illegal  cannot  maintain  an  ao> 
tkm  for  their  price  in  the  latter  state  if  such  action  is  prohibited  by 
statute,  although  he  did  not  know  of  the  illegal  intention  of  the  par* 
ikaMV  Mm  participate  therein.     KnowUom  v.  Doheriif,  340. 

See  Oamiko;  IimanATB  Oomi»so%  1«  H 

JOINT  LIABILITT. 
1*  JviMinnrr  aaaihiit  CarniBFAflBXBS.— An  unsatisfied  Jodgmont  agsiask 

•no  tort-feasor  upon  which  exeoution  has  iuued  is  no  bar  to  a  soU 

against  another.    Cleveland  v.  Btmgar,  320. 
%  JinMif  m  AOAxmnr  CaroRTVBAflOBB. — An  unsatlsHed  Judgment  agpilBaik  % 

street  railway  for  injury  received  by  reason  of  an  obstruotion  in.  1     '       ^ 

li  no  bar  to  an  action  against  the  city  for  tho  same  cause  •€ 

CInekmd  r.  Bangor,  SMb 


9M  Indbx. 

JOINT  TENANCnr, 
8m  GonKAiror»  %  H 

JUDGB8. 

DnQOAUfnunomL  —  Tliat  ih«  Htm*  quesfioa  of  Uw  Bxiam,  or  tlio 
oharootor  of  facts  ii  inrolvod  in  two  proiooiitioiic,  doet  not 
a  Jvdgo  from  sitting  in  ono  by  reason  of  hit  having  boon  ooui^  a|> 
tomoj  in  tho  other.    Koenig  r.  States  36. 

8oo  Juwmwtm,  1« 
JUDGMENTS. 

L    ThB  FaILVBB  Of  THB  JUDQB  TO  SUK  A  JUDOMBRT  doOO  BO*  iOTalidltt 

it|  thongh  the  atatate  prorides  that  he  shall  subscribe  the  reoords  sf 
his  oonrt.  Snch  statute  is  directory  only,  and  his  omissioii  to  comp^ 
with  it  does  not  render  tho  jadgment  iAoperatire  or  Toid.  8eoU  ▼• 
Bohman,  767. 

&    JUDQMBHTS  OF  Um  FTBD  StATBS  COUBTB  AS  DOMBSnO  J  UDOM Bit TS.  — Coorli 

of  the  United  States  within  a  partionlar  state  are  not,  in  that  stit% 
regarded  as  foreign  courts.  Their  judgments,  in  all  reopecti^  sa  te 
remedies  are  treated  ■■  domestic   jndgmenta.    Fini  NaL  Bamk  v. 

%,  Rbs  Jctdioata.— An  Eqvitablb  Dbvbmbb  hot  Plbadbd  in  an  aoHcn  sft 
law  does  not  become  res  judicata.  Hence,  a  defendant  sued  on  a  prooi- 
iasory  note  and  subniittiog  to  the  recovery  of  judgment  thereon  ii  ool 
precluded  from  maintaining  a  bill  in  equity  on  the  theory  that  the  nota 
was  purchased  by  his  trustee  out  of  trust  ftlnda  at  a  discount^  but  ia  thi 
name  of  the  judgment  creditor,  and  a  court  of  equity  may  restrain  tbs 
enforcement  of  the  judgment,  and  compel  the  holder  to  accept  payment 
out  of  the  trust  fa  ads,  and  limit  the  amount  to  be  paid  to  the  snm  acta- 
ally  paid  out  by' the  trustee.     PetriB  t.  Badenoeh,  603w 

4.  Rbs  Jitdioata  —  A  Partt  oamnot  Rbutioatb  MAirBKB  wmoB  Hi 
MiOHT  HATB  IVTBRPusBD.— If  he  falls  to  plead  or  prove  a  fact  which  he 
might  have  pleaded  or  proved,  or  makes  any  other  mistake  during  the 
progress  of  the  action,  this,  while  the  judgment  remains  in  force,  caai 
not  limit  ita  effect     Freeman  ▼.  McAninch,  79. 

B.  Rbs  Judicata,  Evidbnob  to  Disprovb. — Where  it  appears  from  tbs 
record  of  a  cause  that  a  question  has  been  presented  and  decided,  extrifi- 
sic  evidence  is  not  admissible  to  limit  the  effect  of  the  record  by  proviag 
that  tho  parties  on  the  trial  of  the  former  action  limited  their  contrtH 
versy.to  certain  specific  property  less  than  that  which  the  record  sbowi 
to  have  been  in  issue  between  them.  Hence,  where  the  record  shows  an 
action  to  recover  the  possession  of  land,  and  a  verdict  and  judgment  in 
favor  of  the  plaintiff  for  the  whole,  parol  evidence  is  not  admiasible  to 
prove  that  the  only  question  litigated  was  one  of  boundary,  and  that  the 
title  to  a  part  of  the  tract  recovered  was  not  submitted  for  deduon  nor 
decided.     Freeman  v.  McAninch,  79. 

9.  CoLLATBRAL  ATTACK. —  Although  mere  irregularities  in  the  oondnet 
of  a  proceeding  do  not  subject  the  decree  rendered  therein  to  a  ool* 
lateral,  or  even  under  some  circumstances  to  a  direct,  attack,  yet 
when  the  allegations  in  the  pleadings  that  are  essential  to  the  jurisdio- 
ti<m  of  the  court  are  untrue,  and  if  the  truth  had  appeared  upon  tho 
record  it  would  have  been  the  duty  of  the  court  to  have  dismissed  tht 


987 

mil  for  want  «f  Jnrisdiotioii,  th«  proceedings  thoroin  aro  tnl^oel  !• 
odUtoral  attedk.    Springer  r,  Shtwender,  791. 

f«  OOLLATIRAL  AfTAOK— ADMIKISTBATIOV  Of    PbOPKBTT  Of  Limia  PU- 

80ir.— Although  the  ebildrea  ol  a  penon,  under  a  mitapprehoiieioii  of 
imoU,  admit  an  allegation  in  a  proceeding  for  tiio  ialo  of  their  anoea* 
ior'a  land  hy  hie  administrator  that  he  it  dead,  and  iubmit  to  a  deoroo 
for  the  aalo  of  the  land,  yet  they  may  impeaoh  anch  decree  in  a 
oolUteral  proceeding,  and  avoid  the  estoppel  of  title  derived  through 
it  by  ahowing  that  their  ancestor  was  living  at  the  dato  of  the  deorsa, 
Sprmger  t«  Shavender,  791. 
ib  Am  Amionxiht  of  a  Judomkht  is  not  liable  to  be  defeated  by  a  snb- 
seqnont  garnishment  of  the  judgment  creditor.    ScoU  t«  JMrnoa,  787. 

8mm  ArrEAL,  1|  Attachmbiit,   2;   CRaDnoR'a  Suit;  Imtirhvi  Jonv 

LUBIUTT. 

JUDICIAL  N0XIC8L 
See  EviOBNOii  7-9. 

JUDICIAL  SALES. 

!•  JvDiouii  Salm  Of  Rbal  Estati.— The  rule  of  caTsal  emptor  appUaalo 
one  who  porohaaas  real  estate  at  a  jndioial  sale  thereof.  Pope  t.  Bm» 
sfar,  70S. 

%  Thb  Kulb  Of  Oatbat  Emptor  appliea  to  judicial  sales,  and  a  oonvey* 
aaoe  made  to  a  purchaser  thereat  has  no  greater  effeot  and  transmits 
no  greater  estata  than  a  quitclaim  deed  from  the  Judgment  debtor* 
BmOat  T.  n^ftnM.  741. 

See  Plkdqi,  & 

JURISDICTION. 
See  Criminal  Law. 

JURY  AND  JURORS. 
See  Trial,  1-9. 

LANDLORD  AND  TENANT. 

!•  OoRDinoH  IN  LiASB— PuBUO  PoLioY. — A  covenant  in  a  lease  that  if  tha 
tenant  shall  become  embarrassed,  or  make  an  assignment  for  tha  ben* 
afit  of  creditors,  or  be  sold  out  at  sheriflTs  sale,  the  rent  for  the  balance 
of  the  term  shall  at  once  become  due  and  payable,  and  shall  be  first 
paid  out  of  the  proceeds  of  such  assignment  or  sale,  is  not  against  pub- 
lio  policy.  Under  it  the  landlord  is  entitled  to  one  year's  rent  in  ad* 
Tance  on  the  distribution  of  the  proceeds  of  a  sheriflTs  sale  of  the  tenant'a 
property.    PlaU  v.  Johnson,  877. 

S.  Umlawful  Usx  Of  Prkmises  bt  a  Subtenant  Is  a  breach,  whether 
known  to  the  lessee  or  not,  of  a  condition  in  the  lease  not  to  make  or 
suffer  any  waste  or  any  improper,  unlawful,  or  offensive  use  of  the 
premises.    MiUfr  v.  PreeeoU,  494. 

t.  AmoNBB  Of  Lxasx  bt  Virtur  Of  Insolvrnot  Procixdinos.— While 
there  is  no  privity  of  oontraot  between  a  lessor  and  an  assignee  of  tha 
term,  there  is  a  privity  of  estate  rendering  the  assignee  liable  upon  tha 
oovenants  of  the  leaae  so  long  as  ha  holds  the  term.    This  rule  appliea 


•88  Lans. 


n«l«.    Ml  ▼.  Amtrkam  l^^ttetHm  Lmgmt,  4BL 
4  Am  AaKsn  w  a  Iaaoi  ok  iv  AMnann  nr 

1mm0  Bfty  ralicT*  himMlf  from  farfthttr  rmpvuShOitf  bj 

tnn  to  anotlMr,  howvrw  imspoBBbla  tlit  biMw  aftj  I 

Amtrttm  Pnieeiirt  Leoffwe,  481. 
i.  Waitbb  ov  FoBVBrrvRB  ov  Lbasi.— The  right  to  dadwa 

bj  oormat  in  a  1mm  my  bt  vaiv«d  bj  p«oL     JUmm  v. 

C  A  fdKFmvBB  n  vor  Waitsd  bt  thb  Aoobttakob  ov  Rsvt 
AoOMiBD  vndar  a  receipt  speeifyiBg  thet  it  ie  not  to  waire  any 
of  the  eoreiuuito  and  oonditioBs  of  the  leaae.    MiOer  r.  Frt§eoti»  4SL 

T*  BvuTFiL  lo  KnoBon  PoniBRVfti.^  A  landlord,  who  by  hfa 
•ondmot  caneM  hie  tenaale  to  beliere  that  he  doM  not  intMd  to 
n  loifntafo  provided  for  in  the  leaat^  ie  estopped  to  avail  hJMeiif  it 
An  ferfeitare  aftor  hie  tenanto  have  acted  nndernMh  beliiC  JKmmiw 
IM. 


LATERAL  SUPPORT. 
See  Damaai^  9;  Rial  PnoPBnr,  1-& 

LEAS& 

See  ItAWWumm  abb  TkvABT;  Sfboivio  PBBioiBMAaai^  If  Ti 

P1JBCBA8BB9  4^  A 

LBGACT. 

L  Rba&  Iratb  warn  Bomn  ion  Patmsmt  osv— The  bKendlng  of  tte  ml 
and  pMoonal  eatato  in  the  reudaary  daoM  in  a  will  binda  ttn  mal  ee> 
tato  for  tlie  payment  of  legacieo^    8loam*§  AppeeU^  88A 

A  Lmuvr  ov. — ^After  legaciM  become  due  and  payable  they 

^ig^^^Titf  aftainet  the  eetate^  and  bear  intoroet  at  the  legal 
8ioam*$  Appeal  88A 

A  Ivnam  ov.  —  If  the  Mttlement  of  an  Mtoto  li  delayed  bj  litigi* 
tion,  the  peenniary  legatoM  are  entitled  to  legal  Intereet  on  thmlegi 
aeiee,  althongh  the  ezeentor  is  anable  to  realiM  that  mach  intereet  in 
ineome  from  the  eelate^  and  the  reeidQary  legatoM  cannot  complain,  m 
the  eetoto  ie  charged  with  the  payment  ol  debts  and  peenniary '. 
fcli  and  not  nntil  thia  ie  done  ie  the  reeidne  aMertained  or  ttn 
of  their  intmat  determinable.   i9ten'e  iljipMi;  88A 

LBGI8LATDRB. 
Sea  BoAiM  m  Hiausi  ICmiioiFAi  OoBrQBasioa%  1$ 


LETTERa 
See  SvTDKifc^  L 

LIBEL. 

1.  Dbiuhtwv.— Any  printed  or  written  etatoment  vbleb  Me^y 
Heionaly  charges  another  with  the  oomnuseion  of  a     ' 
aib     WoHd  FMiMng  Oa.  r.  MuUm,  TS!. 


Inbsx.  t 

&  KmMmoi  09  Obtiral  Rspobt  that  plaintiff  Is  gsilty  of  Am  imgn 
OfffBOM^  or  of  dofondant't  raipioiona  of  his  gaUt^  it  not  admiMJble  in 
tiaofl  of  libel  or  ilander  for  the  pnrpoM  of  rodnoing  damagM.    Si 
▼•  SmaU,  844. 
%  PuBUBBiiro  Words  Attributbd  to  Amothxr.— A  newipaper  pnblisl 
a  report  as  coming  from  another  person  is  answerable  therefor  if  i 
report  is  false  and  libelous.      World  Publishing  Co.  t.  Mullen^  ItJ. 
4to  CoHomvonoN  or  Words.  —  la  determining  whether  tho  words  < 
pnblioation  are  libelons,  the  oourt  will   not  resort  to  any  teohn 
constrnotion  of  the  language  nsed,  but  the  ooart  and  the  jury  will  i 
the  words,  as  they  would  read  them  elsewhere,  in  their  ordinary 
popular  sense.    Courts  no  longer  strain  to  find  an  innocent  meaning 
words  prima  facie  defamatory,  nor  do  they  put  a  forced  oonstmc^ 
upon  words  which  might  fairly  be  deemed  harmless.     WoHd  PubU$i 
€kK  T.  MuUen,  737. 
A.  Pi^BADiMO.  —  A  complaint  averring  that  defendant  published  a  st 
ment  to  the  effect  that  plaintiff  had  brought  two  actions  upon  oeri 
polioies  of  insurance,  that  there  were  a  number  of  suspicions  ctrc 
etanoes  at  the  time  of  the  loss,  and  it  was  reported  that  the  plaii 
liad  fired  his  building,  and  that,  as  a  result  of  the  investigation, 
ineiirer  had  refused  to  pay  the  loss,  and  his  agent  says  he  has  suffic 
ground  for  contesting  the  loss,  but  refuses  to  state  what  facts  are  in 
possession  in  regard  to  the  plaintiff's  complicity,  discloses  the  pub) 
tion  of  matter  libelons  per  se,  without  the  aid  of  ooUoquium  or  innue 
or  any  allegation  of  special  damages.     World  Publithing  Co,  ▼•  Mu 
787. 
C  A  Obaror  ov  a  Orimr  to  br  Libklous  nbrd  not  be  expressed  in 
technical  language  essential  to  a  good  indictment,  if  the  obvious  m 
Ing  of  the  words  employed  is  to  impute  to  a  person  the  commission 
crime  or  to  subject  him  to  public  ignominy  or  disgraoe.     World  1 
liMkmg  Co.  v.  Mulkn,  737. 
7*  Damages  in  actions  of  libel  or  slander  are  measured  by  the  injury  oai 
hy  the  words  published  and  not  by  the  moral  oulpability  of  the  wi 
or  speaker.    Siekra  v.  StnaU,  344. 
iL  liviDRNOR  JX  MiTio AXIOM  OF  Damaobs.— In  actions  of  libel  or  slandei 
defendant  may  introduce  evidence  in  mitigation  of  damages  that  p] 
Hfl's  general  reputation  as  a  man  of  moral  worth  is  bad,  and  may 
•how  that  his  general  reputation  is  bad  with  respect  to  that  featuj 
eharaotsr  oovered  by  ths  defamation  in  question.    Siekra  ▼•  SmaiU^ 

UCEKSB. 

8SS  MUHlOirAL  C0RPORATIOir%  t-4  11* 

LIBNS. 

Lnv  vrav  Ofbba  Hooa  iob  Matrrials  Sctpplxrd  bob  Btaab  abb  So 
OoTflT.'  -Sosnery  and  other  articles  forming  the  stags  and  sosnic 
fit  ef  sn  opera  hooss  are  part  and  parcel  of  the  sdifiee  ss  snsh,  b 
ssssntisi  to  the  oompletensss  of  a  building  of  that  kind.  Hsnosb 
who  famishes  such  articles  f  urnishss  material  for  ths  improrsmei 
teal  estate^  and  is  entitled  to  a  Q»ecial  lien  therefor  vpon  the  o 
Immus  and  premises^  under  a  statute  giving  to  persons  fnnushing  r 


990  Index. 

fbl  for  Iha  ImproreaMiit  of  real  eaUfte  •  ipoebl  Hen  apoa 
ilMlli     Wmgarom  Optra  Hotue  Co,  t.  gawwrw,  144^ 

8e«  Attacbmbrt,  %  C 
UFS  TBKAimL 

800  ADTXftilC  POflSBSIOIf,  1. 

LIMITATIONS  OF  ACTIONa 

Faaud  or  OoxosAUKO  Cavks  of  AonoH. — In  tnito  in  equity  aeeking  refiaff 
oa  the  gronnd  of  fnad,  if  ignonnoe  of  the  frand  hee  been  prodooed  bj 
nffimintiTe  note  of  the  gnilty  party  in  oonoealing  facte  from  the 
phunant,  the  etatnte  of  limitations  will  not  bar  relief  if  the  snit 
hronghl  within  the  proper  time  after  the  discovery  of  the  fraod. 
the  frand  is  ooneealed,  or  is  of  saoh  a  oharaoter  as  to  ooneeal 
that  the  party  injured  remains  in  ignorance  without  aoy  lanlt  or 
diligenoe  on  his  part»  the  statute  does  not  hegin  to  mn,  though  tbetv  am 
■o  special  eircnmstances  or  efforts  on  the  part  of  the  persona  oommit* 
ting  the  frand  to  ooneeal  it  from  the  diligenoe  of  the  other  pavlj. 
Ihneg  MockMt  Co,  r.  MeCt^Trt^,  290, 

8aa  CoBPORATiOKa,  10;  PABTMnamp,  4;  Plkadihg^  iw 

UVBRT-STABLB  KKBPKB8. 
See  Bailmbnii. 

LIVESTOCK. 
§m  GABBUBi^  f|  ImmgrAn  Commbroii  ^  6t  Bailboam^  9^  10;  8ba«^ 

LUKATICS. 
See  Ihsaxb  Pbumbbl 

MANDAMUS. 
Railwatb.— Mavdavvb  will  mot  Ibbvb  to  Oompbl  the  dobg  of  an  ad 
whieh  it  appears  that  the  person  against  whom  the  writ  is  sought  ia  not 
abla  to  dob  Henoe^  it  will  not  issue  to  oompal  b  street  railwaj  to 
pare  the  street  between  its  traeks  when  it  haa  no  means  with  whioh 
ta  do  the  work  and  no  ability  to  borrow.  Beidom  Harbor  ▼•  8L  Jomgk 
aML  iKk^  Cd^  Ml. 

MANSLAUGHTER. 
See  Hoina9B,  S-Ci 

MARRIAGE  AND  DIVORCE. 

!•  Mabbiaob— Etidbmob.— Pbbbumptiom  of  marriage  arising  from  rnhahfc 
taliaii»  repute^  and  declarations  is  rebutted  by  a  snbasquent  aotnal  bmk- 
ilage  with  another  person,  and  the  assumption  of  aiadlar  relatioBfc 
HOer  r,  Ptopio,  221. 

f,  Mabbiaob  Lboal  at  Common  Law  oonsists  of  a  sflnwt  and  eonsent  per 
fsrte  de  prtoemti^  or  if  made  per  werba  do  fmtmro  emm  ooptUa^  the  oopmlm 
is  presnmed  to  hare  been  allowed  on  the  faith  of  Hia  marriage 
and  that  the  parties,  at  the  time  of  the  oopmht  aooeptad 
kasband  and  wifa^    SUor  t.  Poopio,  22L 


Ihdbx. 

9k  DlTOSOB—DUTT  07  FaTRKR  TO  SUTPOBT  CSIU)  AWAKDMD  TO  MO! 

A  deeree  of  divoroe  granted  to  a  wife,  oommittiDg  to  her  the  a 
enttody  of  her  minor  child,  entirely  relieves  the  father  from  ai 
obligation  to  rapport  the  child,  except  raeh  as  may  be  impose 
him  by  the  originad  or  any  subseqaent  decree  in  the  divorce  prooc 
ffaar.  Oreen,  311. 
4to  DivoROB— DoTT  ov  Fatbbr  to  Support  Child.— A  wife  who  is  gr 
diToroe  and  the  onstody  and  care  of  her  minor  child  cannot  w 
an  independent  action  against  the  father  for  the  support  of  th 
thereafter,  if  the  decree  of  divorce  is  silent  as  to  any  idlowanoe 
anpport  of  such  child.     Hall  ▼.  Oreen^  311* 

See  BiOAMT,  2S. 


HARRIED  WOMEN. 
See  HU8BAMD  and  Wifs;  Statuth^  L 
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i  MASTER  AND  SERVANT. 

Im  BiLBUTioK  OP  Skrvahtb — Mastbr's  Duty  and  Liabilit7.— A 
f 


I 


owes  to  each  of  his  servants  the  duty  of  using  reasonable  cai 
oaation  in  the  selection  of  competent  fellow-servants,  and  in  rel 
only  those  who  are.  If  he  fails  to  perform  this  daty,  and  an  in 
occasioned  by  the  negligence  of  an  incompetent  or  careless  servai 
master  is  responsible  to  the  injured  employee,  not  for  the  mere  nej 
act  or  omission  of  the  incompetent  or  oareless  servant,  bnt  for  h 
negligence  in  not  discharging  his  own  dnty  toward  the  injured  sc 
Norfolk  eie.  R,  R.O0,  v.  Hoover,  392. 

%  LvjURT  TO  Fellow-sbbvant— What  Nbobssabt  to  Make  Maati 
BLB.— If  a  servant  sues  his  master  for  injuries  resulting  from  th* 
ligence  of  a  felldw-servant,  he  must,  to  recover,  prove  that 
negligence  of  the  latter  caused  the  injury,  and  that  the  master  wi 
ligent  either  in  the  selection  of  the  fellow-servant  or  in  retaininj 
Norfolk  etc  IL  R.C0.  r.  Hoover,  392. 

Jb  Injury  to  Fbllow-sbrvant— Concurrino  Nbgliobkob— Inbtbuo 
To  justify  a  recovery  by  a  servant  against  a  master  for  injuri 
ceived  through  the  negligence  of  b  fellow-serTant,  the  negligei 
the  fellow-servant  and  the  additional  negligence  of  the  master  i 
ploying  that  particular  servant  whose  negligence  caused  the  i 
must  concur;  and  instructions  to  the  jury  concerning  the  mi 
negligence  in  selecting  the  plaintiff's  fellow-servants  should  c 
restrict  it  to  the  selection  of  the  one  who  caused  tho  injury.  N 
s<e.  R.  R.  Co,  T.  Hoover,  892. 

4  Oontributort  Nboliobnob  —  Sudden  Peril.  —  A  aervanth  wfa 
minor  or  adult»  without  fault  on  his  part^  suddenly  plaoed  in  a 
tion  of  poril  by  his  employer,  is  not  guilty  of  contributory  negli| 
in  failing  to  quickly  decide  and  act  upon  the  wisest  course  to  e 
the  threatened  danger.    Neihon  v.  Hillmde  Coal  tie,  Co,,  836. 

0^  Minor  Emploteb— Nboliobnob --QuEffnoN  job  Jubt.— If  n  m 
who  has  not  reached  the  age  when  eapaeity  to  soe  and  appreoiAte 
g«r  is  presumed,  is  employed  to  do  one  kind  of  work  and  th«n  p 
nt  another  employment  more  dangerous  in  chametor,  it  is  the  dn 
the  employer  to  see  that  he  receives  such  instruotioB  as  informi 
of  IIm  danger  sorrounding  him,  to  enable  him  bb  fir  aa  psaeli 
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!•  «nid  It    TIm  Ukn  to  pwlom  fUs  dafef  nntei  Om 

tub  in  o«M  of  in ju7  to  tho  MTTuil.    JTeifaw  t.  OTbUt  OboI  «i^  Ck, 


6m  lUn.«OAPi^  17,  2(K-S2}  TiLBOBAm  CoMPAaui^  H 

HECHAKICa  LISK. 
i.  A  MMBAnoli  Lmr  mat  bs  Aoquirbd  bt  ▲  Cokpobatiov,  wliotbir  d» 
■iMtic  or  for«igii»  under  a  itatate  proriding  for  a  liaa  in  faror  of  aay  piv> 
•oa.    Cftopmoii  v.  Brtwer,  779. 

"&  A  OOBTOBATIOV,  WHrTHXB  PORnOV  OR  DOMmiO^    MAT  AOQinBB  AMB 

BaioBOB  ▲  MKOKAMio'a  LiBtf  under  a  itatnte  eonferring  tbo  right  to 
•Mb  lien  npou  any  person.     Chapmam  r.  Bremer^  779. 

^  A  Mbdhahio's  Lnv  mat  bb  Vbbjbibd  by  an  agent  of  tho  oorpotatifltt 
upon  his  infonaation  and  belief.     Chapmam  r.  Brewer^  779. 

•^  A  SrATBMBBT  in  a  claim  for  a  meebanic'e  lion  need  not  ditcloeo  tfao  dntw 
of  tho  performanoo  ol  labor  or  f nmiahing  material  where  it  appoow 
tiukt  soch  poriormanoo  or  fnmiahiag  was  within  the  tinm  required  bj 
law  to  entitle  the  claimant  to  a  lien.  It  is  snlBoient  to  thow  when  tho 
loot  labor  was  done  or  the  last  material  .fnruiriied.  Chapmam  ▼• 
779. 

4L  lf]■rAKl^  Btxdbbcb  to  Oorbict.— The  statement  in  a  claim  for  a 
ohanio's  lies  that  the  commencement  to  fnmish  material  or  porf< 
labor  wao  in  December,  when  it  was  in  fact  in  November,  mayp  1^ 
parol  OTidoncCb  bo  shown  to  be  incorrect^  and  the  lien  to  bo  made  to 
relate  to  the  tme  date  of  snoh  oommenoementb  Chapnum  t.  Brmmer, 
779. 

4L  A  Mbobabio'b  Libm  n  bov  WAiTBoby  the  fact  that  tho  porsoo  ftunioh- 
ing  material  has  or  reoerres  a  Tondor's  lien  thoreon.  Chapmam  y. 
Brewer,  779. 

TIUbohabio's  Libb  n  sot  Waitbp  bt  a  SnpcrLATiOH  in  tiie  agroomont  for 
tbo  fnmishing  of  material  or  the  performing  of  labor  that  the  person 
fnmishing  or  performing  it  shall  have  a  lien  npon  all  fixtures^  maehin- 
ery,  etc.,  and  real  estate  where  snoh  machinery  is  placed,  whoro  thoro 
li  nothing  more  definite  in  the  contract  as  to  tho  nature  and  ezteat  of 
tbo  lien  thus  oontrsoted  for.    Chapmam  ▼.  Brewer^  779. 

^  TkB  TAKIBO  of  a  MobTOAOB  OB  THB  SaMB  PrOPBBTT  UFOB  WnOH  TKM 

Cbbdrok  Glaimb  a  Btatutobt  Libb  does  not  necessarily  waive  or  dio- 
plaee  the  lion.  The  mortgnge  may  bo  ronardod  as  cnmnlativo  soou^y. 
Gkipmam  ▼.  Brewer,  779. 

^  A  M  bohabio'b  Libb  n  bot  waitbd  bt  thb  Takibo  of  a  Notb  abd  Mobxw 
•AOB  for  the  amount  of  the  debt  nnless  they  are  accepted  in  payment,  or 
looked  «pon  and  treated  by  the  parties  as  a  wniTor  of  the  right  to  claim 
a  lien,  or  it  would  be  inequitable,  as  between  tho  parties,  to  permit  tho 
holding  of  the  additional  soenrity  and  also  the  enfoioemont  of  tbo  lion. 
Ckapmam  v.  Brewer,  779. 

HL  Tkb  VBRinoATioB  OF  A  OiiAiM  BT  A  Pbbsob  who  appears  by  bis  oath 
to  be  tho  book*keeper  and  treasufor,  and  a  member  of  tbo  oosapany  in 
whoeo  behalf  the  olatm  is  made,  is  made  by  tho  ftopor  person.  Okmp^ 
«ob  t.  Brewer,  779l 

4L  BmoT  Of  Aboolutb  Assiobmebt  ob  Claxm.— If  one  entitled  to  a  mo* 
ohanio's  lien  makes  an  absolute  assignment  of  the  sum  due  him,  and 
■04  merely  ao  eeo«rity»  a  lien  statement  filed  hf  him  bb  his 


IllDIZ. 

mobI  after  tncli  aiiigament»  thongh  wMria  the  itatatory  tinM^  b  t 
and  will  not,  therefore,  inure  to  the  benefit  of  hie  nnlgnirt,  £ 
▼.  CfrookUtm  Water  Worka  e<&  Oo.,  922. 

SmoT  ov  AssiOMiKO  Claim  as  Collateral  Siovritt. — ^Though 
entitled  to  a  meohanio'e  lien  aasigne  the  sum  due  him  to  anothe 
oollateral  seonrity  for  the  payment  of  a  debt,  be  still  haa  raffic 
intereat  to  entitle  him  to  file  a  lien  statement  afterward  within 
atatntory  time,  which  will  eecure  his  equitable  rights  in  the  elain 
aigned,  and  also  inure  to  the  benefit  of  his  assignee.  DavU  t.  Ot 
sion  Water  Wwie  etc  Co,,  622. 

Mechanic's  Lien  and  Mortqaob — Contlict  between. — One  taki 
mortgage  on  realty  is  bound  to  know  whether  material  haa  been 
aiahed  or  labor  performed  in  the  ereetion,  repair,  or  remoral  of 
provementa  thereon,  and  the  mortgage  is  subject  to  the  lien  for  mate 
«ommenoed  to  be  furnished  or  labor  commenced  to  be  perfonnad  | 
to  ita  •zeontioii.    Chapman  r.  Brewer,  779. 

See  Btidsnci^  lOi 

HISBEPRESENTATIOKa 
DAifAan»  7t  8;  Bstoppbl,  1,  2;  Fraud;  Vbndor  avd  FviOHAn; 

MISTAKE. 
See  Dbeds,  2-5;  Mechanic's  Lien,  8, 

MONOPOLISa 

!•  Ikoorvoratiov  of  an  organisation  or  oombination  to  monopolise  a  1 
nets,  and  the  transfer  to  it  of  the  property  of  its  members,  do 
purge  it  of  its  illegality.     DutUUng  etc  Co,  t.  People,  200. 

%  Ck>RPORATiOH  Charter  cannot  Authori8B.^A  charter  authorisi 
corporation  to  engage  in  a  general  distillery  business,  and  to  owi 
property  necessary  for  that  purpose,  doee  not  authorise  it  to  foi 
trust  and  oombination,  and  create  a  monopoly  of  such  businesa.  1 
ling  etc  Co,  t.  Pe<yj^  200. 

IL  Ck>iEBiNATioN  OR  Trust  Organised  to  control  the  manufacture  and 
of  all  distillery  products,  and  to  thus  dictate  the  amount  to  be  mani 
tared  and  the  selling  price,  is  illegal  and  Toid.  DUtiUing  etc  0 
PeefU,  200. 

COEPORATIONS,  C 


MORTGAGES. 

1.  OONSIDBRATION.— A  MORTQAQE  GiVEN  iOB  THE  PuRPOSI  OV  PaTI 

Prb-exi»timo  Indebtedness  is  based  upon  a  sufficient  considers 
and  protects  the  mortgagee  to  the  same  extent  aa  if  a  new  consider 
had  been  given  when  the  mortgage  was  executed.     Chaffee  r. 
Lumber  Co.,  763. 
li  UsuBT — ^iNTEREffT  ON  FORECLOSURE.  — ^If  a  mortgage  is  given  on  land  i 
state  to  secure  a  loan  payable  in  another,  the  law  of  the  former 
prevails  in  the  settlement  of  interest  upon  fsnelosQre,  provide< 
money  loaned  is  used  in  that  state.     Jferoniy  ▼.  Atlanta  BMUn^ 
Aeen.,  841. 
Corporations,  5;  Insurance,  6,  7;  MsgHAMio't  Libh,  6^  9L  Ui  1 

ROADS,  7f  8» 
JUL  8t.  Bet..  Vol.  XLVIL  —61 
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UL  LiAKurr  lOEDmornr  8immr.— Tortateftailf  Habkfor 
injoriat  ouued  by  an  obttnietioii  in  th«  tire*^  it  mmt  appMr  tliat 
obtliiiotton  wu  tii«  nit  mnm  of  tii«  injorj.    Ckwelaimd  r. 
128. 

in  LiABiLirr  fOB  iMJunxn  Dub  to  DBraorrrs  Sidbwalks.— A  maaiel- 
pal  oorporatioa  b  lUblo  for  an  injury  otiued  by  an  unsafe  aidowalk, 
iha  oondition  of  whioh  u  dae  to  tho  plan  .adopted  for  its  oooatmetia^ 
where  the  oity  ooald  have  remedied  the  defect,  but  did  not  do  so. 
Bfykl  ▼.  Waierviile,  696. 

Wk  DsFBOTsniSTEiR— NuuoBNOB— Proximitb  Caqsi.— Goiitnbatofly 
negUgenoe  to  bar  reoovery  against  a  oity  for  an  injury  reoeiTod  from  a 
defeotive  highway  most  be  one  of  the  efficient  and  proximate  oanaso 
of  the  aooideut^  and  not  a  mere  oondition  or  oocasion  of  ik  (Xemiamd  t. 
Bangor,  626. 

n.  DiFBon  IK  Strbrs— PsoxiMATB  Cauu  09  AcciDBNT.— Whether  the 
fright  of  a  horse  at  an  eleotriooaris  to  be  deemed  the  proximate  oaass 
•f  an  aceident  arising  from  an  obetmotion  in  the  street*  or  only  n  eir- 
•nmstanoe  whioh  permitted  it  to  happen,  mnst  depend  npon  tho  ohar- 
Mler  and  oondnot  ol  the  horM.    If  he  was  not  reasonably  gentle  and 
Mfs^  and  became  entirely  nnmanageable  from  fright*  thns  oaosing  tbs 
noeident,  the  fright  of  the  horse  is  the  proximate  oaosa  of  the  aocidenl^ 
and  the  city  is  not  liable  therefor.    If  the  horse  was  reasonably  safe  and 
Miitable,  and,  while  being  properly  driven,  started  and  shied  nt  the 
Mdden  appearance  of  the  oar,  swernng  bnt  a  few  feet  from  the  lino  of 
traToly  and  throngh  only  a  momentary  loss  of  control  by  the  driver 
bronght  the  Tehiole  in  oontaot  with  the  obetmotion  in  the  etroet*  muk 
obetmotion,  and  not  the  horsey  was  the  proximate  oanse  of  the  aocidenl^ 
and  the  oity  is  liable.    Olevetami  ▼.  Bcmgor^  626. 

n  DuTT  TO  KxKP  iSTRBiTB  IH  Rbpair.— A  poTson  Walking  vpoo  n  side- 
walk has  a  right  to  expeot  and  to  act  on  the  assumption  that  the  nm- 
■ieipal  authorities  have  properly  disoharged  their  duty  by  keeping  the 
■treats  in  good  repair;  and  ths  only  exception  to  this  mle  is,  that  per> 
eons  must  take  notice  of  snob  structures  as  the  necessities  of  oommeroe 
or  the  convenient  occupation  of  dwelling-hooses  may  require.  BmtA 
▼.  Toum  <{/*  Mwroe,  626. 

A  Municipal  anthorities  of  a  town  are  negligent  in  leaving  open  a  ditoh 
where  it  crosses  a  sidewalk,  for  a  sufficient  epaoe  to  admit  the  body 
of  a  person  walking  npon  snob  highway.  Rttmell  v.  TVnsh  ^  Monrot, 
823. 

•i.  Strbbts  and  SiDBWAUCfl.— It  is  the  positive  duty  of  a  munioipal  oor> 
poration  having  exolnsive  oontrol  of  its  streets  and  sidewalks,  and 
having  the  means  within  its  power,  to  ked^  them  in  reasonably  ssis 
oondition.     BlyJd  v.  WcUermile,  596. 

88.  Nboliobhob.— Prbvious  Knowlrdob  bt  a  PBBaoif  Ibjurbd  of  the  ez* 
istence  of  a  defect  in  a  sidewalk  does  not  per  se  establiah  negligenos 
on  hlB  part     RuaM  ▼.  Town  qfMonroe^  626. 

H  NboliobnoB'Burdbn  of  Proof. — In  an  notion  against  a  oity  to  le- 
oovsr  for  a  personal  injury  caused  by  a  dsfeet  in  a  sidewalk  the  bar- 
den  of  proof  is  on  the  city  to  show  contribntory  negligenoe,  and  a 
lailnre  to  exercise  reasonable  or  ordinary  oare  on  |ht  part  M  tho  parif 
hqnred.    Buaell  v.  Town  qf  Monroe,  623. 

See  Watbr  Comtabj 
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HAVIOATIOK, 
fiae  Watib^  l-H 

HBOUGENCOL 

1.  MmofLMwanm  ov  I>ritbb»  Wbui  kot  Imputablb  to  On  RiDnra.  —  i 
nagligenoe  of  an  able  and  competent  driver  of  a  private  carriage,  dj  i 
by  a  qniet  horse,  and  at  whose  invitation  one  is  taking  a  gratn  j 
ride,  is  not  impotable  to  the  person  so  riding  where  he  has  no  oo  i 
of  the  driver  or  of  the  horse  and  carriage,  Henoe,  if  the  oarriag<  i 
lides  with  a  railroad  train,  and  the  person  accepting  the  ride  is  ki  i 
contributory  negligence  of  the  driver  is  no  defense  to  an  aotioi 
damages  against  the  railroad  company  for  causing  snch  death,  j  j 
more  etc  R,  R.  Co.  v.  Stale,  415. 

C  BxEROUB  09  Carb. — ^If  a  defendant  has  by  carelessness  left  the  |  i 
tiff  exposed  to  peril  as  a  natnral  consequence  of  its  oondoct,  the  I 
lire  of  the  plaintiff  to  exercise  nnusual  caution  to  avoid  an  em  | 
danger  is  not  deemed  the  proximate  cause  of  the  injury.  The  ]  i 
tiff  is  not  bound  to  exercise  more  than  ordinary  care  because  he  r 
possibly,  before  or  at  the  time  of  sustaining  the  injary,  have  th<  ; 
discovered  that  defendant  had  carelessly  left  him  exposed  to  da: 
Rvseell  v.  Town  qf  Monroe,  823. 

S.  CoNTBiBUTOBT  Nbouobncb  18  Want  OF  Ordikart  Cabr  ou  the  pf 
a  party  injured,  and  a  proximate  connection  between  that  an( 
injury.  If  such  party  acts  with  ordinary  prudence,  in  view  of 
rounding  circumstances  suggestive  of  danger,  there  is  no  contribi 
negligence.     Ruseeil  v.  Toton  of  Monroe,  823. 

4.   CONTRIBUTORT.  —  ThS  NrOLIQSNCK  OF  THS   DRIVER  OF  A  StRBBT 

18  HOT  Imputable  to  a  passenger  therein.  Oul/eic  Rjf,  Co.  v.  Pe 
125. 

C  Duty  to  Guard  against  Dakobr.— A  person  is  not  negligent  in  fi 
to  provide  against  a  danger  that  could  not  have  been  reasonably 
pected,  much  less  against  a  danger  that  he  is  warranted  in  assu 
does  not  exist.     Rusaettr.  Town  of  Monroe,  823. 

€,  Kbgugencb  of  Child  Contributino  to  His  Injury.— If  a  ohil 
tween  nine  and  ten  years  of  age,  of  average  intelligence,  walks  back 
upon  a  public  street  a  distance  of  twenty-five  or  thirty  feet  until  h< 
into  a  manhole,  left  open  and  unguarded,  he  is  not  in  the  exercise  o 
care,  and  having  adopted  a  dangerous  method  of  crossing  the  al 
eannot  recover  for  an  injury  which  was  the  natural  oonsequenoe  < 
reeklessnees.    Casey  v.  Maiden,  473. 

Bee  Insurance,  25;  Master  and  Servant;  Munioifal  Cobporai 
20-26;  Railroads,  9,  10, 14-16,  20.  22,  31;  Telegraph  Oomfani 

KEGOTIABLB  INSTRUMENTS. 

1.   OOHTmAOr^OoNSIDERATION  THAT  THE  PROMISEE  WILL  PERFORM  Hi 

UTINO  Obligation.— When  one  who  is  unwilling  or  hesitating  to 
and  perform  a  contract,  whioh  proves  a  hard  one  for  him,  is  reqn 
to  do  io  by  a  third  person  who  is  interested  in  the  performanoe,  tl 
having  no  legal  way  to  oompel  it  or  to  recover  damages  for  a  broaol 
who  aooordingly  makes  an  independent  promise  to  pay  a  snm  of  i 
lor  snoh  performance,  such  promise  is  not  without  oonsideratiot 
■ay  bo  enforced.    Therefore^  if  a  person  who  has  nutdo  an 


Hm  Ml»  vUdb  kM  Wm  aiMouiftai  at  a  buk,  fa 
will  pay  wmk  aoK  vtettTtt  a  note  for  a  Uka 
al  «k»  baak  iaimted  ia  haviag  ndi 

kf  tiM  diiaotar  is  aat  wUbaal  OHwidaralM^  mU  will 
ilMstf  T.  JDooai^  460. 

BiLAJix  IiiiMiaiBiunnr  aafoaa  Daumr.— Tka  l^fU 
af  a  Uaak  iaaomaMat  writfeca  oa  Um  back  of  a  ]^ 
MiTwy  ^  oae  aol  a  pMly  to  tb«  aota^  k  to  auUca  ki»  ai 
aMkar  or  pcoiaiMr.    Ho  is  aa  afatolato  Mfoty  oa  tko  aote, 

IL  lasoaamBST  oahvot  bb  Vabixd  bt  Pabol  Btidbbob.— Tho  Ugol  of- 
fool  of  a  blaak  indoneaioat  writtoo  on  a  promiflMvy  aoto,  bofoto  da* 
Hfwy,  by  oao  aot  a  party  to  the  aoto,  for  tba  porpoooof  giTiag  it  ovodi^ 
ooaaot  bo  Toriod  by  proof  of  a  parol  agroomoat  aiado  at  tho 
Ibat  bo  nao  to  bo  obaifad  aa  iadoraor,  and  aot  aa  mokor, 
vaa  indoraer  of  a  prior  aoto  for  wbi^  tiM  olbar  was  labititatrf. 

^■^Wv^MV    ▼o   aF %^^^H^WPWa   a^w^Po 

4  Onmjorof  Lawb— DAMAOBROvPaonsTBDllonL— If  anotooaoaradkgf 
aMrtgago  on  laada  ia  ono  atoto  it  nuule  and  ii  payablo  in  oaottioi^  It  ii 
fownod  by  tho  Uw  of  that  atoto  allowiag  daaiafaa  apoa 
■otao.    Omigmmr,  (Tmhm  TruM  Qk^  19L 

9k  AoooiaiOBiATiov  Papbb.— Nonca  to  a  bank  diioooatiag 

tkon  papor»  that  tho  indoraer  ia  lending  bia  orodit  to  tbo  auUcer 
not  aflSMt  the  bank  or  raliore  tho  indoraer.    PkUltr  a  PaUermm,  8Mw 

C  AoooMMODATiov  PArsB.— A  peraon  for  whoao  aocommodation  a  aoto  to 
fifon  may  aaa  it  in  any  way  to  aooonunodato  binMelf,  and  after  ha 
80  need  it  tho  BMkor  or  indoraer  is  boand  by  hia  aettoa,  and  ba* 
liable  for  tho  amonnt  ol  tho  noto  aooocding  to  ito  torma, 
aaaaot  defend  againat  tho  indorsee  or  holder  on  the  groand  that 
noto  ia  withont  oonaideratioa.    PkUUr  r.  Patienom,  ftM. 

%  AoooMJiooATioR  PArBB^DBiBBBBi.— As  against  a  holder  for  Talaa  aa 
mcoommodatioB  maker  of  a  aoto  oan  defend  only  oa  the  groand  of 
aetaal  payment.  Tho  foot  that  it  ia  made  for  aeoommodatjoa, 
withoot  oonaideratioB,  ia  imoMiteriaL    PhiOer  r.  Pattinoa,  aOC 

4    TiTLB   OP  BOBA   FiDB  HOLDBB  WtTHOUT  KOTIOB.— Hm  titio  of   a 

fido  holder  of  a  negotiable  inatmment  withont  nolteo  of  say 
whidi  woald  invalidato  tbo  title  of  tho  indecser  from  wham  tha 
holder  obtained  it»  is  good,  aad  will  bo  protested.  DUek  w.  WeHtm 
NmL  Bamk,  ZJ5. 
Il  Altbbatiob. — ^A  noto  altered  after  szeoatioa  by  the  appareat  totsrlia* 
eatioB  on  ita  faoe  of  tho  worda  *' with  intereat  at  dx  per  ooat*  with sai 
the  knowledge  or  oonaent  of  tho  maker  ia  Toid,  and  an  innooaat  paa* 
shastr  for  tsIoo  oannot  leoover  tho  prinoipal  on  tho  noto  as  ocigjU 
■sUy  giTon  by  waiving  any  claim  for  totereslk    gifffshaf  JTafc  Jisnl 

928. 

See  PLBDaai 

HEW  TRIAU 

▼BBBior— CovfuonHO  Byidbbob.— If  a  vsrdlel  aa^l  aal  to 
be  soatained  becaaae  it  ii  ezoeaaiTO^  a  new  trial  shoald  bs  grsatsd  aa* 
oonditionally  whefo  the  oridenoe  waa  ao  ooafUottog  aa  aot  to  warraat 
mj  fixed  aad  abadato  osnolasioas  apoa  tho  f asstioas  tovohai.    ft 
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KUISANOS. 

VkaAMVV— Wkat  s  SraoiAL  Daiuob  aor  Oohmimi  *•  Oi 
WMk — A  ooDiplftiiit  Mking  daaafts  lor  a  pnblio  avinnM 
«MWd  of  matiion  aod  tafioieiitly  siiowt  thai  tii«  pkintitf  hM 
cpwud  damase  not  oommon  to  tho  genoral  poUio  whon  il 
tiiak  hit  lot  fronted  on  n  straol  m  woU  m  ob  n  pnUio  alloy  nnni«g 
thrMfb  tho  block  from  otrool  to  otrool  that  tiM  doCtndant  wra^ 
Mly  obotnictod  tho  alloj  by  orooting  a  boildinK  aerooo  oqo  ond  of  Up 
that  it  was  too  narrow  to  pormtt  toama  drawing  Tohioloa  to  ootor  at 
tha  othor  and  and  torn  aroond  in  it^  and  that»  for  thia 
«aa  largely  oot  off  from  tho  roar  of  plaiatiCa  lot  oa  whiah  ha 
M^$  ▼•  Okieago  He  Jk^.  Gdi»  027. 

8oa  Waters  iL 

OFFICJCKS. 
800  OnroRAnoHi^  17-10;  Stiduo^  Il 

OEDIKANOBS. 
800  Imunctmnf  U  Si  Muhioifal  OoRfOBAmm^  f-ltl 

PARDONa 
!•  OwwniUTiOKAL  Law.— Tho  power  to  pardon  arlaliMla  ifif^m  hy  Iha 

atato  oonititation  oannot  be  rootrioted  or  ito  oporatioa  Uadtad  by 

atatnto.    DiMr.  JRodgen,  908. 

&  BmoBATiON  TO  CxTiL  RioBTH.— A  pardon  generally  reaMrao  tha  te- 

tnro  oonoeqnenceo  of  the  oriminal  aot  ao  oompletety  ao  if  it  had  narw 

boas  oommitted,  and  rootorai  tiie  offender  to  all  oC  hia  alril  lightlb 

8aa  Wnxi^  S|  WmiHni^  iL 

FAREMT  AND  CHIUX 
8aa  Damaoh,  S;  Mabbiaab  aitd  DiroBOi^  ti  ViMMmam,  H 

PARTNSB8HIP. 

L  BetDxva  oor— RraHra  ov  Ouonosa.— Aa  betweoa  tha  partnwihlf 
areditoro  and  the  iadividnal  oreditoro  of  an  alleged  partner  of  as  aK 
loged  partnership  having  no  aotual  eziotenoe  in  faot^  although  the  par* 
tiao  thereto  have  held  thamaelToo  ont  to  the  world  aa  partnen^  thora 
ii  ao  eqnity  to  oapport  the  olaim  of  ezeovtion  partnerahip  areditoro  aa 
againat  prior  ezecation  oreditoro  of  the  indifidaal  partner  who  la  Iba 
owner  of  the  aooeto.    Bkdtr  t.  Kretge,  930, 

%  MnroBirr  ov  Alliobd  Pabthbb  —  Holdino  out— RionB  ov  OBa»* 
HOBB.— If  a  minor  employed  at  a  oalary»  and  oontribnting  no  prof 
arty  to  the  buoinoi^  ia  held  out  to  the  world  aa  a  partner,  aa^ 
allor  beooming  of  aga^  ropndiateo  hio  obligation  oa  Joint  aotoa  givoa 
1^  himoeU  and  hia  aUoged  partaar,  he  hoa  ao  eqnity  whiah  aatitlaa  tba 


pvtaN^p  onditon  to  %  prefaranot  orar  tha  fatArfdoa)  wdituw  rf- 
tta  partnar  who  owni  all  of  tha  MMta  of  tbaallaged  partaMafaApi.  Ji^ 
to- T.  JT/WB*;  MX 

S,  OoMruiKT  ADD  Jumifm  untowt  ISDiriDVAt  ^akthuh. — A  vo^ 
plaint  mgunat  defanduiti,  dsaigniitMl  bj  their  iDdiTidoal  namna.  aui 
M  partnan  doEng  bnmneaa  under  ■  giTsD  firm  namc^  ia  Dot  mgaiiHt 
tfat  Arm  named,  bnt  Will  anp^rta  penon&l  jndgmeat  againgt  tlia  iadW 
Tidoal  defeudatiti  thersin  named.     Fint  NtO.  Bank  t.  Slomam,  707. 

4,  Enior  df  Paktul  Patmkkt  st  Ohi  Partxkb  a>tsb  Damou&wvm 
or  FlUL — A  partial  payment  at  a  partnenhip  debt,  mada  by  one  of  tfaa 
flrm  «(tar  diaaolntiDH,  will  prerent  the  bar  of  tLa  itatnta  of  lunibiti^a 
ai  to  the  other  partnen.  in  fftvor  of  a  oreiiitor  who  haa  lutd  flfraliina 
with  tha  firm  and  no  notioa  of  ita  diuolntion.     Damim  t,  Sitatiuw*, 

sia. 

%.  Statdb  or  Pakthrbb  Ima  DuaoLnnoir.— A  firm,  even  aftar  diBata- 
tion,  «M  aUll  partnera  at  to  thoaa  with  whom  Vb»y  hara  preTioudj^ 
dealt  M  partnen,  and  who  hare  no  notiaa  or  knowledga  of  tfa*  din» 
Intion,  and  may  bind  earii  other  in  mattera  within  tha  acq*  •<  th» 
partaarahip  bnainaas.    Autexi  t.  Shtrbvmt,  6IS. 

8m  iMHOLTUior,  2;  IxaoBAHoa,  IS,  17t 

PATBHra. 

1.  nASmisia — Patihtbd  AnncLca. — One  who  baa  obtalnad  tb«  piii|a# 
tion  afforded  fay  a  patent  mut  yield  np  bia  monopoly  with  all  that 
balonga  to  it  at  the  end  of  the  term.  The  right  to  the  oxdnaiTa  naa  af 
the  name  giran  to  hiigooda,  which  may  haTaotharwiaa  beoonia  a  tnda- 
mvk,  will  ordinarily  fall  with  tha  paUnt  itaelf,  Duatr  Slan^i^  Oa. 
*.  AlbtN.  448. 

t,  Traduiabeb. — Whir  ran  ilunrrAoroaa  of  a  Patihtkd  Aknoa 
Caluitbt  aNaui  by  which  aod  by  no  other  name  it  beoomea  known  to 
the  trade,  the  right  to  tlie  eiclaaire  nae  of  that  name  ceaaea  with  tha 
aipiration  of  the  patent.  Therefore,  If  a  particnlar  patented  eggbaUw 
U  known  by  the  mime  of  *'  Dover,"  and  tha  patent  expire*,  any  pano*. 
may  make  an  qgl>eater  of  the  larae  eharaoter  and  oall  it  by  tba  aama 
name,  nnlesa  ha  also  doea  umstbing  to  indicate  that  it  ia  mad*  bj  aoeM 
other  perton.     Dover  Sfamping  Co.  v.  ^cfbita,  44S. 

IL   TRADaHASXOBKAm.— OxiMAVOorTWITKBXACR'HIMWHATAXOIH^ 

BAS  Produoid  without  inflicting  legal  injnry,  anleai  he  attribntea  t» 
what  he  haa  made  n  falaa  origin  by  alAiming  it  to  ha  the  nuaafaotara 
•f  eome  other  peraon.  Hanoe,  when  a  patent  eipiraa,  any  penon  may  . 
m^e  tba  article  in  the  eame  form  in  whioh  it  wm  mada  by  the  patw> 
tea,  and  pat  it  on  tha  market  for  aale,  and  hia  no  dobg  ii  not  an  in*^ 
aico  of  a  trademark  or  nima^  thongh  he  alao  eaUa  the  artiola  by  Dm 
Bftme  by  which  it  waa  known  when  it*  QMnnfaotnia  and  •*!•  Wwa  |t^ 
toetad  by  patanb     Do»er  Slamping  Oo,  r,  AUmcm^  448. 

PAYMENT. 
8a«  AprsAi,  1;  Cb<cu,  L 

PENALTY. 
Baa  TiLioHATH  CoHFASin,  ft-llj  UiirBTt  X 


MEHJSOltAl  KAMIiTATIOft 

6ee  Arbbsv. 

PHTSIOIAi^d  AND  SURGBONai 
See  WiLL8»  28. 

PLEADING. 

1»  AHiKAia— Plbadino  to  Rbootsb  D amaobs  bob  Dbath  Oavmmd  bt  Olai 
SBB.— If  damagat  are  claimed  against  the  irandnlent  vendor  of  a  hoi 
affected  with  glanders,  for  the  death  of  a  person  oontraoting  the  disei 
bj  ooming  in  contact  with  the  horse,  the  declaration  mnst,  in  effe 
allege  that  getting  the  disease  wonld  be  the  natural  and  probable  oon 
qnonoe  of  coming  in  contact  with  it.  An  allegation  that  the  disei 
**  may  easily  be  oommnnioated  to  human  beings"  is  not  sufficient.  8t 
▼.  Fox,  4S/L 

B»  A  Ck>]fFLAiNT  BOB  GoODS  SoLD  AND  Dblitbbbd  docs  Aot  state  facts  sn 
eient  to  constitute  a  cause  of  action  if  it  merely  alleges  that  the  defei 
ant  is  indebted  to  the  plaintiff  in  a  sum  named  upon  an  account 
goods  sold  and  delivered  to  him  at  his  request^  and  omits  to  state  tl 
tho  goods  were  sold  by  the  plaintiff  to  the  defendants  PUnneirFuel^ 
▼•  Hager,  574. 

S.  A  Complaint  ih  ak  Action  to  Reootbr  bob  thb  Dbath  ov  thb  Pla 
tifb's  Mothbb,  alleging  that  she,  during -her  lifetime,  aided  in  tb 
■npport  and  cared  for  them  in  their  sickness,  and  that  her  home  i 
their  home,  and  that  they  had  every  reasonable  expectation  that  1 
■he  lired  she  would  have  continued  to  aid  and  assist  in  their  supp 
and  maintenance,  and  that  by  her  death  they  have  been  deprived 
har  motherly  care,  assistance,  support,  and  maintenance,  to  their  di 
age  in  a  sum  specified,  is  not  subject  to  objection  on  the  ground  t 
it  is  vague  and  indefinite.     San  Antonio  etc  Ry,  Oo,  v.  Long,  87. 

4.  Admission  of  Pact  of  Inoobporation. — If  the  incorporation  of  the 
fendant  averred  in  the  declaration  is  not  denied  by  the  plea,  that  i 
must  be  taken  as  admitted.    Norfolk  etc  S,  S,  Oo.  ▼.  Hoover,  882. 

$k  Statutbs  of  Limitation— Dbmubbbb. — If  there  are  exceptions  to 
period  limited  by  statute  in  any  case,  and  the  complaint  shows  upon 
face  that  the  action  was  not  brought  within  the  time  limited,  still 
question  cannot  be  raised  by  demurrer  to  the  complaint,  unless  it .( 
ibows  that  the  particular  action  is  not  within  any  of  the  exception 
tho  statute.  Doree^  Machine  Co.  v.  MeCfqfrey,  290l 
Bm  Imwumaxom^  27;  Libb^  0^  6;  NcrisANoai  Pabtnbbsbxp,  S;  Quo  W 

banto. 

PLBDOE. 

L  Commbboial  Papbb  Plbbobb  as  Collatbral  oabhov  bb  Sold  at  ail 
pnblio  or  private  sale,  without  an  express  agreement  to  that  «fl 
OUgkom  ▼.  Mhmeoota  Title  In$,  etc  Co,,  01ft. 

%  Jmwuh  Salb  of. — A  oourt  of  equity  may,  under  speolal   eiro 
staness,  order  a  Judicial  sale  of  commercial  paper  pledged  as  collat« 
Thii%  if  the  pledgor  of  a  note  having  four  years  to  run  beoooiaa  ii 
▼cnt^  makes  an  assignment  for  the  benefit  of  creditors,  and  tha  plM 
proves  his  alaim  in  the  insolvency  proceedingi^  there  should  to  i^  i 


loot 

nomfL 


PBOXDCAn  OAUB& 


FUBUC  POUOT. 
8m 


QUAUFIOATIOHa 

QUARANTIKK. 
Sm  Boa  EDS  of  HsALim 

QUO  WARRANTO. 

!•  OosMMunom.— Av  IvfOBMATioir  in  Quo  WAEKAinv  tfiiMl  a 

tioii»  Mlting  out  its  oharteTf  and  th«  prooeadingi  whioh  rMoHtd  ia  Ifti 
isMrponifeioOy  in  trprMi  ienna,  admtU  the  pnrpoMs  of  ill  «miniilMWi 
and  tho  Mopo  of  ifei  eorponle  powers.    DlaUUngete.  Ck,  ▼.  Pitople,  SOOl 

&  BufVMJiMMor  09  THB  IviouiATiov  in  quo  wamnto  in  point  of  ralMteaM 
to  Nitua  tho  Jadgmont  may  bo  roachod  oithor  by  domnmr^  motioa 
ia  amat  of  jadgment,  or  by  orror,  and  may  be  eoosidered  on  appeal, 
tboagb  not  ohaUenged  by  demnrrer.    JHMling  etc  Oo,r,  Peopie^  SOO. 

H  Foaif  OF  P1JUDIH0& — An  information  in  the  natoM  of  qao  warraato 
is  a  oiril  remedy.  Tho  pleadings  mast  Mnform,  as  far  m  pooible^  to 
tbo  flsaeral  prinoiples  foreming  ordinary  oivil  aotions.  IHtMfk^  silk 
Ook  ▼•  PeopK  200* 

C  Jonn>aa  of  Pleas  of  Jostifioatiov  avd  Duoiaimbe  is  repagaaat  sad 
inoonsistent»  and  snbjeot  to  demarrer  in  a  quo  warraato  pronoediafi 
Dkmmg  He.Oo.r.  People,  200. 
8L  Iv  Qoo  Waeeamto  Defbhoamt  Mirsr  BrrHKE  DiMLUH  ok  JosiiFr. 
IfhoJostiflM  ho  mast  set  oat  his  title  spodaUy.  JHetmBg  ett.  O9.  w. 
Pwfk,  200. 
C  DBK0EEEE  TO  PuuE  BUT  Reach  Defbots  ia  tiM  iaformstisA  ia  qaa 
wanaato  proeMiiiags.    DMUhig  efe.  0».  ▼.  PeapU^  SOQl 

8m  COBIOEATlOEl^  IL 

RAILROAD& 

L  Braar  ov  Wat— Rtosr  to  Dbfute  Boundaet.— A  loilroad  osaipaaf 
is  aot  boaad  to  take  the  entire  width  of  laad  for  its  right  of  way, 
bat  amy  defino  tiie  linuts  thereoft  m  m  to  ezolnde  whatorer  is  not 
aooossary  to  tlio  oonstraotioo  and  operation  of  its  road.  While  tim 
proper  time  to  make  this  definition  is  when  tho  appropriatioa  Is  arnds^  li 
amy  ezeroiM  the  right  afterward  withia  a  roasonablo  timsb  Jemm  f. 
Mrk  e»$.  B.  R.  Co.,  91^ 

%  CFeaet  09  Use  of  Highwat.  —  la  tho  abseoM  of  a  deetly  sapiesssd 
iatentioa  to  tho  oootrary,  a  grant  to  a  railroad  Mmpany  of  Hm  right 
to  enter,  oross,  or  pass  along  a  pablio  highway  or  street  is  a  graat  sab- 
Jeot  to  Uie  existing  pnblio  right  of  ase,  and  is  to  bo  oamralsod  ia  saoh 
nunner  m  shall  interfere  m  little  m  possible  with  sBeh  assu  Aasf  F« 
Erie  He.  B.  B.  (h.,  911 


1004  iHDSxi 

S.  Rfosr  ov  Wat.— Tki  Pewumptioit  UmA  a  nllroad  MHnptay 

whta  il  •atort  under  the  right  of  emfaMBt  domain,  tbo  foil  Iwadlii 
•f  land  allowed  by  law  for  ite  right  of  way,  ie  i^plioable  only  whm 
ftm  eatrj  ie  adveree  and  npon  property  enbjeot  to  aoiauo  or  appn^ 
priatlon  nnder  general  lawn  It  doee  not  apply  to  an  entry  npon  a 
fnUk  street^  whether  nuule  nnder  authority  of  the  statate  inoorporei- 
iag  the  oompeny  or  by  Tirtae  of  mnnicipel  oonaent.  aAoatf  ▼.  Aw  eC^ 
B.B.O0.,  91& 

4  OnaiiT  OF  FuufUBiov  to  Cboos  SraiiT—OocvPATioii  ot  Spaob.— 
A  grant  of  permiaeion  to  a  railroad  company  to  croM  the  intoraoctioa 
of  atreete  by  an  overhead  atniotare,  without  deeignating  the  epaee  to 
bo  ooenpied,  anthoriaee  the  nse  of  ao  much  apace  aa  is  neoeeaary  for  the 
pnrpoae  of  making  the  paaaage,  and  no  more.  The  power  of  the  company 
nnder  the  grant  ia  ezbansted  by  the  building  of  the  overhead  otmetare 
that  ia  authoriaed,  and  no  more  apace  can  be  occupied  without  a  now  ap> 
plication  and  a  new  grant  from  the  city.    Jon€$  ▼.  Brie  He  i?.  A.  Oa.,  916L 

lb  BiOHT  Of  Wat  — BBLBAaa.  —A  railroad  company  may,  within  a  tea* 
oonablo  time,  withdraw  from  and  releaae  to  the  owner  all  or  aneh 
part  of  ito  located  right  of  way  aa  ia  not  necenary  to  the  oonatraotion, 
maintenance,  and  operation  of  ita  road.  When  thia  ia  done  the  owner 
haa  no  olaim  againat  the  company  for  the  land  ao  released.  Joma  r. 
J^  aia  VB^  JS.  Co.,  916. 

H  iMiMBrr  Domain— Takivo  Propsrtt  alebadt  Deyotbd  to  a  Pubuo 
Um— A  atreet  may  be  extended  transveraely  aoroaa  the  right  of  way 
of  a  lailway  when  in  doing  ao  the  uaea  for  which  the  right  of  way  ia 
employed  are  not  materially  injured,  and  where  anoh  uaee  anil  thoee 
eC  a  atreet  may  ooexiat  without  impairment  of  the  first  nae;  but  where 
Mch  uaea  cannot  ao  eziat,  or  where  the  first  nae  ia  deatroyed  or  mate- 
rially Impaired,  the  aecond  public  use  will  be  denied.  Cincumaii  etc, 
Jtjy.  Ga  r.  Anderton,  286. 

7.  JuKUDicnoif  to  FoRBCLOsa  MoBTOAOK  OF  LiNB  nr  Two  Stath^  ax» 
TO  Sill  Its  Propbett. — If  a  railroad,  forming  a  oontinnoua  line,  and 
located  partly  in  thia  atate  and  partly  in  aa  adjoining  atato,  ia  mort- 
gaged by  a  oorporation,  whether  de  facto  or  de  jure,  of  whieh  the 
oonrta  of  thia  atate  haye  jurisdiction,  the  mortgage  oonsiating  of  a  traet 
deed  made  to  aecnre  lx>nda  iaaued  by  the  corporation,  a  oonrt  of  thia 
•tate  having  jurisdiotico  orer  the  corporation  may,  in  the  exercise  of  ita 
equitable  powera,  make  a  decree  foreclosing  the  mortgage,  and  enforee 
it  by  directing  a  sale  of  the  entire  railroad  and  the  aaaeta  of  the  eom- 
pany  in  both  atates,  and  the  execution  of  a  proper  oonveyaaoe  to  the 
pnrohaaer  by  the  receiver,  the  truatee,  and  the  mortgagor.  Oeorgim 
Bmitkem  etc  R,  S.  Co,  r.  Mercantile  Trwd  etc,  Co.^  168. 

t.   OONBOUOATION  AND  MORTOAOB  OF  LiNl  IN  TwO  StATBB— JnUBDIOnOV 

IN  F0RBOLO8DBB  PROOSBDmas— Evidbnob.— If  a  railroad  company  ia* 
ocrporatod  under  the  lawa  of  another  atate  ia  oonaolidated  with  a  rail* 
road  company  of  thia  atate,  whether  a  corporation  de  facto  or  de  ]«%  * 
and  this  consolidated  company  ezecutea  a  mortgage  npon  ita  corpo- 
rate property  aituated  in  both  states,  and  ia  really  the  party  before 
the  court  aa  the  mortgagor  in  foredoaure  proceedings,  the  jurisdictioa 
af  the  court  over  the  consolidated  company  ia  the  aame  as  it  would 
be  over  a  oorporation  of  thia  atate,  and  the  truth  of  the  oaee  aa  to  tim 
real  mortgagor  ia  admiaaible  in  evidence.  Omrgki  Somtktrm  efe,  JL  Mb 
Ok  ▼•  MmtamtUe  Tiuet  etc  Co.,  16& 


Indsx.  .K 

^  OABBintsof  LnrggTocg— y ■ouQBWcai— FEWUMjpTioy.  —Although 
rule  that  injury  to  the  oonioDtt  of  a  oar  raiaet  a  presumption  of  ne, 
(tBoe  in  transportation  without  direot  ofidenoeof  accident  or  impro 
handling  of  oart  appliea,  with  propar  limitations,  to  livestook,  yel 
does  not  apply  to  injury  such  as  animala  Toluntarily  inflict  upon  e 
other,  or  which  oan  be  accounted  for,  or  satisfactorily  explained 
■ome  ground  other  than  negligent  management  of  the  train,  nor  d 
it  apply  in  ease  of  death  from  natural  or  unknown  oanaea.  Sckc^fei 
PhOtuUiphia  eU.  R,  R.,  884. 

IOL  Nbougbnos—"  Texas  Fbvbr."— A  railroad  company  negligently  | 
mitting  Texas  oattle  to  escape  from  its  custody  while  in  transportatio: 
liable  in  damages  for  the  loss  of  natiTa  cattle  thereby  infected  n 
*«  Texas  fe^er."    Orime$  ▼.  Eddy,  863. 

11.  Apbrional  Cbabob  whsn  Tickktb  abb  not  Purohasbd  at  Stati 
Railway  corporations  cannot  exact  as  a  penalty  for  not  purohasin 
ticket  before  entering  the  cars  an  additional  charge,  which,  when  a 
•d  to  the  regular  rate,  will  make  the  sum  exacted  exceed  the  ma 
mum  charge  allowed  by  law.  Zagdmeytr  r,  Cincinnati  tic  R^H.  i 
614. 

tSL  Railway  Corforatioms  oaknot  Chabob  bob  a  F&aotiom  of  a  Milb 
lets  it  is  so  large  a  fraction  as  to  make  the  charge  of  one  cent  or  n 
not  in  excess  of  three  cents  per  mile  permitted  by  law.  Zagelmeye 
Oineinnaueic  R.  R,  Co,,  514. 

U.  Mbasdrb  of  Dam  AG  bs  fob  bbino  Rjbotbd  from  a  Cab. — A  pasi 
ger  ejected  from  a  railway  car  because  ho  will  not  pay  a  sum  in  ex< 
of  that  the  corporation  is  allowed  to  charge  is  entitled  to  aubstao 
damages,  though  he  might  have  avoided  such  ejectment  by  paying 
unlawful  exaction,  amounting  to  only  ten  cents.  Zagelmeifer  r,  Chi 
tuztiete.  R.  R,  Co.,  614. 

14.  Nbquobnob,  Prksumptiom  of. — Whbn  an  Aooidbnt  happbhs  on  a  i 
way  train  from  which  a  passenger  sustains  injury  by  the  breaking  d< 
of  the  carriage,  or  by  the  running  off  of  the  train,  or  by  the  spreac 
of  the  rails,  the  very  nature  of  the  occurrence  is  prima  facie  evidenc 
the  negligence  of  the  company  and  its  senrants.  Mexican  Cent,  Ry, 
F.  LauriceUa,  103. 

Ifti  Etidbnob— BuBDEN  OF  P&ooF  OF  Kboliobnob.— Though  from  the 
railment  of  a  railway  train  and  the  injury  of  the  plaintiff  riding  thei 
as  a  passenger  a  presumption  of  negligence  arises,  it  is  not  propei 
instruct  the  jury  that  it  devolves  upon  the  plaintiff  to  establisfa 
evidence  of  a  preponderating  weight  that  the  accident  was  not  the 
■ult  of  negligence.  The  burden  of  proof  is  not  upon  the  defendant^ 
therefore  if  the  evidence  upon  the  issue  of  negligence  does  not  pre] 
derate  on  either  side,  the  defendant  is  entitled  to  a  verdict.  Meat 
Cent  Ry.  Co,  v.  Lauricelia,  103. 

IC  Nbquobnob.— Where  it  appeared  that  a  railway  train  ran  over  a 
npon  the  track,  and  that  he  was  left  in  a  crippled  condition  so  c 
to  the  track  that  he  floundered  npon  it  and  caused  the  derailo 
of  another  train,  or,  though  not  crippled,  he  was  left  near  the  tr 
and  no  lookout  was  kept,  as  a  consequence  of  which  a  later  train  a 
oollided  with  him,  in  either  event  negligence  is  shown  on  the  ym 
the  railway  corporation  and  its  servants,  entitling  a  passenger  to  reo 
for  injuries  received  in  the  oeoond  aooident.  Mohan  CenL  Ry*  0 
Laui-iccUa^  103. 


Inbxx.  ] 


lM?«Baf  flfvtr  hmIi  tirteli.    Whatertr  right  Mm  titui  nflwaj  h 
tt«  atiMli  is  snbjeol  to  tfat  burdeii  ud  mmbmbIW  Hm  pnlili* 
«dl79  Md  Um  stiwt  nulwfty,  b«iiig  •ntitlsd  to  tiM  im  of  tluil 
MBt^  tiM  atMin  nilwoj't  li^ti  MOonbJoet  to  tiio  right  of  Mm  • 
roUway  to  wo  tbo  stroot.    CUoogo  §k^  M^-Ot^w.  witk^  ek.  Bg. 

IL  SruBn.— ASnnrlUiLWATXBifOTANADnmoiiALBuBDaiitoth 
the  goDonl  oooomoat  ia  the  ttroet^  and  tho  owaon  of  tho  foe  an 
oatatlod  to  damages  on  aooonntof  the  oonstniotUNi  thereof  ia  the  pi 
sireol    ChieaQO  eU.  Rp.  Oa,  r.  WhUing  s<&  iB|y.  Cbi»  S64. 

Wk  SnsB  Railwats— Nmuobmos  at  OROouiia— Dirrr  «o  Look  asb 
TV. — A  person  about  to  eross  the  traoks  of  a  strset  railway  oper 
bjsteam,  eabl%  or  eleetrioity  is  bonnd  to  *'look  and  listen."  A  fai 
to  obserro  this  rals  is  negligenoe  per  so.  Omsiasr  ▼•  PUUHmtg 
TroiUkm  Odl*  iWl. 

Wk  BnuT  Bailwatb— NsoLiavroi  at  Cbossivo— Duty  to  Stop,  Ia 
An>  Lnrsxi.— A  person  nbo^t  to  eross  the  traeks  of  an  eleetrie  st 
imilway  who  eannot  see  an  ajpproaohing  ear  beeanse  of  obstmetlons  is 
•troet  not  eanssd  by  the  railway  oompany,  and  who  eannot  hear  thi 
bssanss  eC  tho  noise  made  by  a  wagon  moTing  in  front  of  him,  is  bo 
to  **stop^  look,  and  listen"  before  attempting  to  eross  ths  traeks. 
fsilnre  to  do  so  is  negligenoe  whioh  bars  a  reoovery  for  injury  reoei 
from  being  stmek  by  the  approaohing  esr«  Omdaer  t.  PiUAmrg 
Traeikm  Co.,  901. 

9.  &TBKR  Railways.— WuLB  Pkdistbiahs  batb  a  Riort  to  bo  n 
and  travel  along  a  pnblio  highway,  they  are  bonnd  to  take  notioe  of 
dangers  incident  to  pnblio  travel  thereon,  and  especially  is  this  I 
whore  street-oais  are  oonstanUy  passing  and  repassing  propelled 
eleetridty.    MeOee  ▼.  OnuoMUed  Hirtei  Rff,  Oa,  507. 

llL  SniBBT  Railways— Nmuobngb.  —It  is  not  negligenoe  per  es  not  to  h 
a  headlight  attached  to  the  dashboard  of  a  street  railway  car  when  a  i 
nioipal  ordinance  governing  such  cars  only  requires  that  they  shall,  ai 
■nnsst,  have  colored  signal  lights  in  the  front  and  rear,  and  snoh  lig 
aro  in  fact  carried.    MtOe^  v.  ConmoHidaM  Street  Sp.  Co.^  WI> 

Wk  JvBY  TuAL— KioLiomoB— IvTADnro  Tn  Pbotihos  oythb  Just.* 
•a  aotion  to  recover  for  injuries  received  by  a  person  while  riding  a 
in  a  street-car  from  its  collision  with  a  railway  train,  1 
should  not  instruct  the  jury  that  if,  in  approaching  the  cross! 
of  tiie  street  over  which  the  street-car  was  being  operated,  the  s« 
ants  of  the  railway  corporation  did  not  keep  a  lookout  for  tiio  o 
Mid  other  vehicles,  or  were  mnning  the  train  at  a  greater  rats  el  sp« 
than  allowed  by  an  ordinance  of  tho  mtf,  and  if  the  collision  resuK 
from,  and  woold  not  have  occurred  but  for,  such  negligencsb  the  ]s 
should  find  for  the  plaintiff.  Whether  the  conduct  of  the  servants 
the  defendant  constituted  negligenoe  is  a  question  of  foot  for  tiio  Jui 
€hiffet€.  Sf.  Co.  V.  Pendrp,  ISS. 

WX  OMntBUTOEY  Nbguobmob  It  voT  iMPirrABLB  TO  A  PBESOH  riding 
m  pssssngnr  in  a  street-car  from  tiie  mere  foot  that  while  so  riding 
did  not  ezeroiss  any  care  to  discover  an  approaching  railway  tnd 
€M/ete,  Rp.€o.T.  Pemiry^  188. 

SL  SrmBBT  Railways— OoBTBiBUTOBYNBOugBBOB.    Ofcs  about  to  «■«* 
street  upon  whieh  cars  are  operated  is  bonnd  to  look  in  both  diraot^ 
Mmgsttiag  on  ths  track,  and,  if  injured  by  a  oar  whioh  h*   *^ve^ 


1008  Jndul 

hKW  MM  ftnd  aTmd«d  had  ho  looked  ia  tiio  dbeelion  wli^ 
oonini^  ho  io  gaSlty  of  tndi  oontriboftory  oogligeooo  u  praoladw  hh 
NooTerjr  of  oompoiiMtum.    MtOm  ▼.  OomoHdated  Sirett  B^.  Oo^  i07. 
■••  OoBVOftATiova,  5;  KMnriirT  Dokaxv;  Jonn  Liabiutt,  8|  Masdahhi 
MunovAL  OoEPORATiona»  14^  ICf  NioLiaiHa^  1,  4. 

REAL  PR0PSRT7. 

!•  Xkl  RiGBT  ov  Lateral  Sitpfobt  b  oa  absolnte  right  of  |ii«ipflilf» 
and  the  ownor  haa  a  lagal  rsmady  against  one  who  romoroo  tiM  nataial 
•npport  of  the  toil,  which  ia  baaad,  not  npon  negligenoi^  bat  npoa  tiM 
TioUtion  of  tho  right  of  property.    StMia  v.  Bower,  630. 

IL  Tki  RiOBT  Of  Lateral  Suitort  appUee  ooly  to  tho  land  itval(  and 
not  to  the  bnildinge  or  other  arfcifioial  stmotnree  thereoo.  MMfe  ▼. 
Awer,  68a 

%  LATBiAL8vrPORT—AonoNABLiWROira*^If  one,  by  digging  la  Ua 
'  load,  oaneea  the  adjoining  Und  of  another  to  faU^  the  aotionablo 
b  aot  the  ezoaTatioa»  bat  tho  aot  of  allowing  tho  other*a  land  to  bSL 
Adbate  ▼.  Bower,  63a 

4  What  will  hot  Rshorr  a  Lawvitl  BusDran  nKLAwruL.— Hm 
aeai  neaally  carried  on  ia  a  roandhonae  aad  machine  ahop,  thoa^ 
dirt»  and  aoot  are  emitted  therefrom,  ia  in  itaelf  lawful,  and  tho  fael 
that  tho  bnilding  in  which  it  ia  carried  on  ia  partly  in  a  pnblio  alloy  doee 
not  render  the  businees  itself  nnlawfnL    Kc^  r.  Chicago  etc  Ry.  Cb.,  W. 

%k  Taaspm— <7hildrrv— Damaqis — ^Nonsuit.— If  a  child,  while  trespaas- 
iag  npon  tho  open  premisea  of  a  faotory  whore  typesetting  machinoa  are 
BMonfaotared,  and  there  pnrioining  type  metal  or  aorap  iron  belonging 
Io  the  mannfaotnrer,  la  injured  by  the  sodden  discharge  of  water  and 
■team  from  a  pipe  connected  with  an  engine  in  the  factory,  the  preoenee 
af  the  child  being  noknown  to  the  engineer,  the  maunfactnrer  not  owing 
aay  dnty  to  the  child,  nnder  snoh  oiroamataaces,  is  not  liable  In  an 
aotioa  by  its  father  to  recover  damages  for  the  injury  and  for  the  amooat 
expended  for  medicines  and  medical  attentioa.  Mergenikaler  ▼.  Aifif^ 
371. 

C  MioLiORiraB— Imjvrt  to  Trbbpassikq  Child. — The  owner  of  a  eity  Ic^ 
oa  which  he  is  oonstructing  a  building,  is  not  liable  for  injury  to  a  trs^ 
passing  child  caused  by  the  falling  of  bnilding  stone  while  playing  ea 
the  lot  without  the  knowledge  of  the  owner,  or  any  ezprose  or  ha> 
plied  inritatioa  or  iadncement  to  enter  npon  the  premisee.  WUte  ▼. 
«<(/H668. 

f,  Iaobhsrs— DuTT  ov  Lamdowmrr.— A  BoT  Who  Visits  Prrmisrr  where 
dangerous  machinery  is  being  operated,  to  amuse  himself  by  riding  ia 
tlio  teams  and  aeeiatiag  the  employees^  ii^  ^^  "Met,  only  a  lioonaeo  aad 
Tolaateer,  to  whom  the  owner  of  the  premises  and  businees  owes  ae 
dntf  except  te  abstain  from  injuring  him  by  active  miscondnot.  Ner 
b  it  material  that  the  boy  acted  under  the  direotioa  of  ooo  of  tho  em> 
plojeeii    Al«  T.  ITariMy,  446. 

See  LaoAOiH,  L 

RECEIVER& 
L  A  RnoRirREB  merely  a  minbterial  officer  of  010  OMil    Ibotltfatothe 
property  does  not  change,  and  his  custody  b  thai  of  tiM  ooart*    BeU  ▼. 
if  merieoa  ProteeUve  League,  481. 
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Glaring  tiM  tiuM  iM  nUioa  poMMUOQ.    ^ea  v.  AinfUBw— - 

BEC0RD8. 
■m  Ama«  i|  BwAMT,  7;  Ooukwi  Imjbami^  A 

REFORMATION. 

SMDUDOiS-i. 

REMAINDERS. 
■m  Avnouu  PoflsiEssioii,  1;  Wiu%  % 

KEPBAU 

8m  STATOTHb  7* 

REPLEVIN. 
8m  EaTomi.»4 

RESCISSION. 
•m  Wmim,  4t  8AUS,  4;  Vbmdob  ato 

RES  GESTiB. 
8m  Btiduioi,  8;  Railboad^  11 

RES  JUDICATA. 
8m  Bail;  Judqmbnti^  S-Ai 

RETURN. 
8m  PboouSi  8;  SBXBiffs;  TsofBi  & 

REVERSIONS 
8m  Adtsbss  PoasnnoVt  L 

REVOCATION. 

8m  WiLLSpC 

RIGHT  OF  WAY. 
8m  Railboam»  1,  8-4 

SALES. 

■         dfV-ty  rM.ivM  an  ordT  from  a  p««i  '-S|*«j2tl 
I^to  of  a  MftAin  kind  At  An  Agrwd  P'^  "f  J^lrT/ 
MMt  And  WMiTM  pAyment  within  the  oi^  ™*Vj?  _.y 
muting  Aa  ordinADce  prohibiting  the  iaIa  eC  -iaaIa  vHI 
wttlM«**K««Me'    StaUw.  Wtrwwag^^n^ 


IMDIZ.  1( 

H  OnmuL  ArwMAom,  — Thb  Obuoation  ov  a  Ckawtkhmm  ov  a  1 
OL  Who  n  also  nu  Owiin  ov  tbi  Oamo  to  eontrilmto  !• 
g»iMral  average  u  nol  waived  by  a  proTiakm  in  the  ehartor  pi 
llial  all  liability  of  oharierert  nndar  the  agreement  shall  cease  aa  t 
■■  the  cargo  is  shipped  on  board.  All  qoestions.  whether  of  demon 
«r  otherwise,  to  be  settled  by  the  consignees,  the  owner  and  cap 
looking  to  their  lien  on  the  cargo  for  these  purposes.  This  di 
offsets  him  in  his  capacity  of  charterer  only.     Marwkk  ▼.  Rogen,  4 

A.  AiyTAHOUfsiiTS  BT  Pabt  Ownbe  bob  Rbpairs  — OOHTRIBUnOB.- 
managing  part  owner  of  a  Teasel  has  authority  to  advance  money 
necessary  repairs  to  the  ship  in  a  foreign  port,  and  may  compel  oontri 
tloo  from  the  other  part  owners.     HiU  t.  Orodber,  321. 

lu  CoMTEiBunoM— NoHSurr  at  Law  as  Dbvbvbb.— A  part  owner  of  a  i 
who  is  liable  to  oontribntion  to  another  part  owner  who  has  paid  a  i 
giren  by  all  the  part  owners  cannot  resist  recovery  on  the  groond  1 
he  has  obtained  a  nonsuit  in  an  action  brought  against  him  by  the  ho 
ol  ftho  note.    HiU  t.  Crocker,  321. 

8IDEWALK& 
8eo  MuBioiPAL  CoRroBATioa%  1%  82. 

SLANDER. 
SeeLiBBi^S. 

SPECIFIC  rERPORMANCK 

1.  SFBoino  Pbbiormakcb  will  bb  Enfobobd  ov  a  Coybnabt  nr  a  L]  I 
that  during  the  term  the  lessor  will  reasonably  light  and  heat  • 
demised  premiBes.  The  fact  that  the  court  may  be  called  upon  to  i  i 
a  scheme  for  heating  and  lighting,  and  to  provide  the  proper  appan  i 
does  not  justify  it  in  declining  jurisdiction.    Jones  v.  Parker,  486. 

SL  Husbahd  ahd  Win  —  Considbbatiom. — A  husband  cannot  compel  I 
specific  performance  of  his  wife's  contract  to  convey  to  him  certain  « 
estate  if  no  oousideratioo  for  such  contract  is  made  to  appear.  Oi  i 
T.  Chreene,  724. 

lb  HusBABD  AHD  WiVB— Wivb's  Contbaot.  ^Ib  b  suit  by  a  hnaban 
compel  the  specific  performance  of  his  wife's  contract  to  convey  to  i 
certain  real  estate^  specific  performance  should  not  be  decreed  i  i 
bar  defense  is  that  the  contract  was  procured  by  fraud  and  duresa  i 
«ndne  influence  exercised  over  her  by  her  husband,  and  the  end  i 
eatablishea  that  the  contract  was  executed  because  of  a  speoies  el  ; 
rimonial  coercion  and  undue  inflnenca^  though  it  fails  to  establish  f  i 
or  doross.    Greene  v.  Oreesie,  724. 

L   HOBBAHD  AHD  WlfB^WlVB'a  COHTBAOT— BUBDBH  OV  PbOOV.— If  B     I 

band  olaim%  in  an  action  by  him  to  compel  specific  performance  o  1 

wife's  contract  to  convey  to  him  certain  real  estate,  that  tho  cousin  t 

tion  for  the  contract  was  her  love  and  affecttoo  lor  him,  or  thai  i 
intended  becaose  he  was  her  husband  to  moke  a  gift  of  the  las 

Um,  the  bordon  is  upon  him  to  prore  thatshe  made  the  oootraot  i  ( 

and  vdlontarily,  with  full  knowledge  of  all  the  fooli  wumaaJd  \ 
without  any  fraud  being  practiced  upon  her,  and  thol  sho  was  as 

dBcad  to  Biahs  it  by  hit  coereion  or  andno  infiwi— ih    Onmt  r.  Qt  i 
714. 


loia 

fTATUn  OF  LDflTATIOm 
8m  LnnrAiiovfl  ov  AonoKii 

BTATUTRS. 

L  89BJM  m  Aag  vot  SzntnnD  nr  In  Trm.— Hm  tills  off  «■  mI 
ifttitM  **Aa  Ml  amaodiiig  Motion  S  of  ohapter  8  of  tiio  olnrfar  of 
tho  oity  of  MmnMpolii»*  orMting  UaUlifey  for  dAinagM  onoMd  bj  a 
ohaago  of  ttroot  gnulo^  and  providing  for  a  tpMial  tax  or  aMOMaoot  oa 
proptrty  benefited  to  pay  the  same,  ii  taffioient^  and  the  law  in  nol 
«noontiitntional  beeavM  the  mibjoet  thereof  ia  not  ezpreeeed  In  ite  title. 
JCe%  ▼.  Mmneapoiis.  609. 

ti  PowBft  ov  Ooum  TO  RaouTB  Stidxmcb  or  Lmauit  ov  Swaoi^ 
MHrr.— The  faet  that  a  stafente,  regular  on  ita  faM  and  in  duo  foro^  ii 
latified  and  approTod  by  the  genuine  lignatnrM  of  the  preaiding  oflleen 
of  both  honiee  of  the  legielatare,  and  deposited  in  the  proper  office^  ii 
oonehuiTe  oridonM  that  it  wm  regularly  and  legally  enaoted,  and  the 
oovfti  oaanot  go  behind  thia  record  for  any  oaoM  to  aeoertain  froai 
the  Journal^  or  otherwiM,  how  saoh  rooord  wm  MtaMiilied.     Oarr  t. 

IL  OonwrnunottAL  Law.—If  Two  CoHsraironoiia  or  a  Btatoti  abb  Pot- 
mUk  that  shonld  be  adopted  which  ia  moet  reasonable  and  in  aoooid 
with  the  deeUred  and  reoogniMd  policy  of  the  etate.  MtrmtBff  r.  A^ 
Ionia  Bmldhg  etc  item.,  841. 

4»  OoHanTonoirAL  Law.— Pabt  or  a  Statutb  mat  bs  UvooNsrmmoirAL 
aad  Toid  and  another  part  ralid,  even  though  the  inoongraooa  pro- 
rleioni  be  contained  ia  the  nme  OMtion,  if  when  the  unoonatitotioaAl 
portioB  is  stricken  ont  that  which  remains  is  oomplete  in  itMlf  aad 
capable  of  being  enforced  aooMding  to  the  legislative  intent^  independ* 
ent  of  that  which  is  rejected.  A  statute  may  alM  be  ralid  m  to  some 
slasiM  of  casesp  and  void  m  to  others.    Qrimn  t.  Sddy,  063. 

Iw  ObBBrmrnoifAL  Law.-^Impohtatxoit  or  Dibbasbd  oe  IvraovBD  I^tl 
■rocB  into  the  state  may  be  prohibited  by  statute,  which  may  prescribe 
the  kind  of  cars  to  be  used  for  their  transportation,  m  well  m  otiMr  rea* 
soaable  and  prsoautionary  mcMures.    Grimu  t.  Bddy^  85SL 

t.  Rbtboaotitb  Opbratiob  or.— a  statute,  enacted  after  prooeediBgB  to 
acquire  property  for  um  m  a  public  strMt  hare  been  commenced,  is  not 
applicable  to  such  proceedings,  where  no  step  in  them  hM  been  taken 
pursuant  to  rach  statute.    CkudnwaU  sfe.  Ry,  Gb.  t.  Andermmt  88S. 

!•  Bbpiait-Mabbibd  Wombv  as  Wrhibsis.— A  statute  disabling  a  mar- 
lisd  woman  from  tMtify ing  is  not  repealed  by  the  onaotment  of  a  statnts 
entitled  '^liarried  Women,**  but  containing  no  rsfersBM  la  tha  lig^t  if 
a  Bmiiisd  wooma  to  testify.    Or^tm  t.  Qrtem^  7SA 

8m  Habbas  Cobpo%  L 

STOCK. 
8m  OoBroBAnoii%  7, 10^  18^  18L 

STRBBTIS. 
DoMAivi  MmnoiPAL  Cobfobatioh^  }%  14-fl8| 


Indkx. 

btrugk  jubt. 
8m  TeuLi  % 

8UKDAT. 

WiKtma  OS  Rnmro  nr  tem  Qpxn  Axb,  in  a  quitl  aad  dfffl 

BO  objool  of  ImifaiMt  or  plaatiire,  ozoepft  Iho  onJosniMiit  of  air  ( 
iroiM  for  tho  promotioa  of  h6oltb«  it  not  a  nolalioii  ol  a  Sand 
dmikmd  ▼.  Bangor^  926. 

SURBTTSHIP. 

!•  SMBBBLnRiiT.— Tho  onfotiM  on  a  bond  giron  bj  aa  ombealor 
retom  of  tho  money  taken  oan  avoid  i%  only  by  showing  that 
giTon  for  aa  nnlawfnl  pnrpoee,  or  that  its  exeontion  was  obtai 
unlawful  means.    Protner  r.  Kinchner,  926. 

%  SMBmuaaiiT—- CoMPovuDiirQ  FiLONT.^The  snrsties  on  a  bond 
by  thoir  prinoipal  to  seeore  the  retnm  of  money  embesled  b 
osnnot  avoid  the  obligations  of  the  bond  on  the  ground  that 
giTen  for  aa  illegal  oonsideration,  without  proof  that  oriminal  pr 
ings  have  been  stifled  thereby,  or  that  fraud  or  ooerdon  has  bees 
tioed  upon  them.    Portner  r,  Kir^chner,  925. 

%  BifBnsLXuiiiT^CoMPOUHDiiio  FcLONT.  —  lu  au  action  againi 
sureties  on  a  bond  given  by  an  embessler  to  secure  the  return  < 
money  taken,  an  affidavit  of  defense  alleging  that  the  debt  sc 
was  money  embeiiled,  that  the  creditor  accepted  the  bond  ii 
thereof,  and  that  such  acceptance  worked  the  release  of  the  i 
from  all  liability  to  prosecution  for  the  erime  of  embeszlement^ 
suffieiont.    It  should  also  allege  the  employment  of  oriminal  pr< 
ings  or  of  threats  to  resort  to  them,  as  a  means  of  coercion  la  « 
the  execution  of  the  bond.    Portner  v.  Kir^ehmert  926. 
4.  Bzn»8i0H  OF  TiMi.^A  oontraot  between  a  debtor  and  ereditor 
the  time  for  paying  the  debt  shall  be  extended  one  year,  and  the  U 
shall  forego  his  right  to  payment  before  the  expiration  of  that 
and  will  pay  interest,  is  a  contract  having  consideration  suffioiei 
eftforoe  it|  and  therefore  releases  the  surety  ol  the  debtor,    Bern 

See  EMBBSZLncnT, 

8URVS7S. 
8ee  BouKDABniL 

TAXBS. 

jMomLMHUBM  oijnroT  AuTHOBm  UKDSB  PBvnNn  or  BunriBT  Rio 
tiova.— The  legislature  cannot  authorixe  the  power  of  taxation  a 
liio  pretense  of  sanitary  regulations  or  other  exercise  of  tho  p 
power  of  the  state  in  the  interest  of  the  publio  health  or  safety. 
U^fidd  V.  BkUe,  697. 

TELEGRAPH  COMPANISa 

!•  TUMKAFB  OOMPAHin  MUST  HAYl   SlTfTIGUNT  FaOILITiaS  %0  tl*^ 

all  business  offered  to  them  at  all  poinU  at  which  thoj  IsaTO  o& 
LmtMU  ▼.  W^iiem  Uniom  7W.  Ca»  796. 


^10X4  IlTDEX. 


%  DoTT  TO  TftAirainr  If Miion  otbs  Its  Owv  Iaa— Bzonurs  Ti 

If  a  telegraph  oompaay  mm  Mod  a  OMMig*  tm  ito  degdmti—  awr  fti 
•WB  liBfl^  it  ouuM*!  t^  sending  it  orw  tha  line  of  aaothar  eaaipaay, 
aiaol  a  iuiff  of  the  eonder  in  ezoeoi  of  what  it  would  be  allowad  to 
•harfe  for  eendiag  it  over  its  own  Una.  Leavell  ▼.  Wetiem  Uwkm  m 
Oa,  798. 

It  Tn  OAVAon  fOB  WHiOH  A  TBLaoEArB  OoBPORATiov  IB  LiABLS  vpoB  fail- 
are  to  tranamit  and  deliver  witii  proper  diligence  a  maeiaga  eonocming 
■ioknaet  or  death  are  raoh  as  fairly  and  reaaonably  may  be  oonaidered 
as  arieing  natnrally,  and  aocording  to  the  nsaal  oonr«o  of  thinge,  fron 
a  brtaeh  of  its  eootrao^  or  raoh  as  reaaonably  may  be  anppoead  to  baTo 
Been  in  the  oontemplation  of  the  partiee  aa  a  probable  reeolt  of  aaeh 
Breaah.     Wetiem  Uniom  Tel  Co.  r.  Lhm,  68. 

A  I>AifAon  worn  WHIOB  «0T  LiABUL— From  a  meaaage  informing  tba  ad* 
dreaaee  that  another  peraon  waa  very  low,  and  aaking  whether  he  oonld 
oooM,  a  telegraph  oorporation  ia  not  required  to  nnderatand  that  tfao 
petaon  ao  mentioned  may  die  before  the  meeaage  ia  delivered,  and  that 
the  addraaaeei  were  it  delivered  in  proper  time,  might  anawor  that  ha 
wonld  ooma^  and  that  upon  raeh  aaawer  the  funeral  wonld  bo  poet* 
pooed  nntil  be  eoold  arrive,  fienoab  the  oorporation,  thoagb  ita  aag* 
ligenoe  oanaeo  the  nondelivery  of  the  meeaaga  at  the  proper  time,  ia  not 
aaawerabla  for  damagaa  ariaing  from  the  consequent  inability  of  the 
addraaaaa  to  be  preeant  at  the  funeral     Weeiem  Uwkm  Tel  Ook  v.  Idmm, 

&  DmBmiirATioif.^A  oontraot  by  whioh  a  telegraph  oompany  givee  to  a 
railroad  oompany  a  preference  over  ita  line  to  the  ezclaaion  of  othara 
ii  an  illegal  diaorimination,  and  doea  not  Jaatify  it  in  exacting  an  oztia 
tariff  for  aending  a  meaaage  over  the  line  of  another  company  to  a  point 
at  whioh  it  alao  has  a  line.    LeaveU  v.  ITeHcra  Unkn  TeL  Co.,  798. 

&  JhaCUMJJMM   OV   CONTBlTTa    OF    TBLKOBAM^RBMOTa    DaMAOBB. — ^If    BB 

afaat  eontraota  to  aell  gooda,  expecting  to  obtain  a  commiaaion,  and  a 
dalay  oeeura  in  the  delivery,  although  no  definite  time  ia  fixed,  daring 
whioh  the  contenta  of  a  telegram  from  the  principal,  explaining  the 
delay,  ia,  by  eooM  defanlt  of  the  telegraph  company,  made  known  to 
the  cuatomer,  who  immediately  bnya  elaewhere  tbaa  cauaing  the  agent 
to  loee  hia  oommiaaion,  the  agent  cannot  recover  damagea  againat  the 
•ompany  for  raoh  Ices  on  the  theory  that  if  the  contenta  of  the  tale, 
gram  had  not  been  made  known  to  the  cnatomer,  an  arrangement  could 
have  been  made  with  him  whereby  the  aale  would  have  been  oonsuuH 
mated,  and  the  agent  woald  have  obtained  hia  oommiaaion.  Sneh  dam- 
agaa are  too  remote  and  uncertain  for  a  recovery*  Weeiem  Unkm  7UL 
Co,  V.  Wat»on,  151. 

t.  ATblbobaph  Corpobation  n  orvBN  Soitioibrt  Noticb  of  thb  Rbla- 
TI0R8HIF  of  the  peraon  to  whom  the  meaaage  ia  directed  and  a  peraon 
named  therein  when  the  meeaaga  atatea  that  raoh  person  ia  rery  low 
and  aaka  whether  the  addreaaee  can  come.  The  terma  of  auch  message 
notify  the  corporation  that  he  ia  aerioualy  interested  in  Ine  condition  of 
the  peraon  deaoribed  therein  aa  being  very  low.  Weeiem  Union  TeL 
Cek  V.  Linn,  68. 

i.  A  Tblbokaph  Oortobattov  oah xot  bt  Its  Cobtbact  Pbotbot  Itsblf 
ftom  the  oonaequenoea  of  the  negligence  of  ita  aervanta  in  failing  to  de* 
liver  a  meaaage  with  reasonable  diligenoe.     Weeiem  Uniom  TeL  Oe,  t. 


Index. 

9l  llAMAaM— PftiriZffT.— a  akim  agminft  a  telegraph  oomptmf  lor  dan 
and  a  elaim  agaiiut  it  for  a  ttatatory  penalty,  are  eeparatt  and  dial 
MaihU  r.  Ifeitfeni  Unkm  Tel.  Go.,  187. 

Ml  Vtm  or  Blahks— Pbiialtt  CLAnai.«A  telegraph  company  oaniu 
^nira  a  onetomer  to  nae  a  blank  with  a  etipnUtioa  npon  it  exem 
the  eompany  from  liability  for  a  statntory  penalty,  and  his  rotm 
«ea  of  it  is  not  binding  on  him.  The  matter  ia  not  a  subject  of  eon 
between  the  parties,  and  any  agreement  between  them  tending  1 
feat  sneh  penalty  is  void.    Mathig  ▼.  WeUem  Union  TtL  Cx,  167* 

11  •  LiABiLiTT  OF  FOR  Statutobt  Pemiltt.  ^Notwithstanding  a  atipnl 
printed  npon  a  blank  on  which  a  telegraph  message  ia  sent,  that 
company  will  not  be  liable  for  damages  or  statntory  penalties  ii 
Mse  where  the  daim  is  not  presented  in  writing  within  siz^ 
•ftar  the  message  is  filed  with  the  company  for  transmission,*  the 
pany  is  liabls  for  a  statntory  penalty  though  the  cliUm  for  it  is  noi 
aented  within  snch  time.    MathU  ▼.  WuUm  Umkm  TO.  Ox,  187. 

IS.  PuBUO  PoLnnr— Objiot  of  Statutb  iHFosiiro  Pinaltt.— A  si 
impostag  a  panalty  npon  telegraphic  oompaniea  for  dafanlt  in  the  \ 
Missiott  or  delirery  of  messsges  is  based  npon  public  poliqr,Hhe  c 
«l  which  is  to  quicken  the  diligence  of  these  oompaniea  in  the  per 
aaca  af  thair  duties  io  the  public  McM$  w.  Widmrm  IMaii  lU 
107. 

Sec  ImBSTATB  OOMMnOi^  ti 

TENANTS  IN  COMMON. 
Sec  OomiAHor. 

TICKBTS. 
See  RAiLBoaDi^  11-llL 

TIMBER. 

8CCTSBPA88»  1« 

TORT-FEASORa 
8ca  Jom  Lujaurr,  l«  % 

TORTa 
See  Damaqwb,  h 

TRADBMARKa 
See  PATuna. 

TRESPASa 
I.  Obavoi  nr  Vobm  ov  Paopbrtt— MaAsaRa  ov  DAiumwM.—Thm  < 
af  trees  cut  from  his  land  by  a  willful  trespasser,  and  by  bliA  i 
laotnred  into  railroad  ties,  and  sidd  to  an  innocent  purohaaer, 
titled  to  recorer  from  the  latter  the  value  of  the  property  •>%  ^^^ 
^  the  purchase  without  any  deduction  for  the  increased  valua  IW** 
it  by  the  labor  of  the  trespasser.    Potoer*  ▼.  Tilleff,  ZOL 

a  ObANOB  IX  FOBK  OF  PBOPaRTT  —  RlGHT   TO    RbTAKB.  —  A     •*•* 

cannot  acquire  any  property  in  the  chattels  taken  by  exp^^^**^ 
«pao  tham.    They  still  remain  the  property  of  tha  original 
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TBIAL. 

Tn  Fmr  TMJa  a  Pbmov  ■  Eznm  wmom  Jmt  Don 
QVAUFT  Hm  froB  ■«r»io«.    While  hm  may  be  camiMd  ai  ham 
•iMlMa.  or  MMpted  to  bj  a  pwty,  if  h«MiTM|  tb«a«tMnof  ajsiyoff 
wbiob  b»  ii  a  ■■■bw  fa  mfo%  mmtin  void.  CMMnoawiaiA  ▼•  Bmifdem^ 


JosT.— If  OHO  of  Um  porlfao  lo  aa  aolioa 
Jor/v  and,  oa  being  famished  with  the  requested  liel  of 
to  ptoeeed  farther,  the  elerk  of  the  eoart  may  represent  htsa* 
vith  the  adrerss  party  proeeed  to  strike  off  ths  namss  until  tho  proper 
■BMbor  of  jwors  is  seleeted.  /)OrKy  if odUns  Ox  t.  MdOafnif^  !9a 
H  FBA0ni&— Tkb  OrnoB  or  ▲  MonoH  ica  a  Vufiaa  bi  Noto  is  to  soeora 
a  aev  trial  for  the  insoAeieney  of  a  rerdiet,  general  or  speeial,  to  sap* 
peri  a  Jadgmsat  in  favor  of  eiUier  party.  Ibe  inetancee  are  few  whora 
the  Motioa  aay  properly  be  addreeeed  to  a  special  ▼erdict*  sinoe  by  tbo 
praotioa  in  this  stats  oondasionsi  opinion^  STidentiaiy  fsets»  and  the 
liksb  are  disregarded,  and  the  faots  properly  f oand  are  alone  oonsidarad» 
and  if  an  esssntial  faol  is  not  foond  it  u  treated  as  not  proved.  Jvmm 

C  OorarvAMOB*— A  motion  for  a  oontinaanoe  of  the  trial  to  obtain  .ab- 
sent witnesiss  is  ptoperly  orermled  npon  a  showing  that  they  weiw 
■ot  present  at  the  time  of  the  ooonrrenoe  in  queetion,  or  that  their  pro* 
possd  oridenee  is  not  probably  tme,  or  that  it  is  too  generally  stated 
or  stated  in  mere  oonolosions.    Rqfons  r,  StaU,  25. 

&  A  Visw  OF  nn  PsBinsn  is  allowed,  not  for  the  purpose  of  famish- 
ing sridenoe  npon  which  a  verdict  is  to  be  foand,  but  solely  for  tho 
pnrpose  of  better  enabling  the  Jnry  to  understand  and  apply  the  0Ti> 
daaoe  given  in  court.    SekmliB  v.  Bowet,  690. 

C  Xtidsvoi  Out  or  Court.— The  fact  that  the  jury,  after  the  eridenoe 
im  a  oriminal  cass  is  snbmitted  and  before  a  verdict  is  rendered^ 
lead  a  complete  and  aoeurate  newspaper  account  of  the  evidence^  not 
manifesting  any  prejudice  nor  biss,  nor  indicating  the  drift  of  publis 
opinion  as  to  the  guilt  or  innocence  of  the  accused,  is  not  prejudioial  to 
him,  and  though  not  properly  before  the  jury,  is  not  such  additaonsi 
evidence  as  to  vitfate  the  verdict.     WilUanu  v.  8kUe,  21. 

7»  OoicswutATioH  or  Impbofib  Bvidbnob. — If  evidence  offered  by  the 
stats  to  prove  that  the  accused,  shortly  after  his  aixesti  attemptsd 
la  commit  snicide,  is  promptly  excluded  by  the  court  under  instmo* 
tions  to  the  Jury  that  it  must  disregard  the  matter,  the  faot  that 
it  fa  again  referred  to  and  ststed  to  be  true  after  the  Jury  has  rettrsd 
and  before  verdict  does  not  vitiate  such  verdict,  if  the  jurors  all  agree- 
■ot  to  oonsider  the  matter  aud  state  under  oath  that  they  were  not  infla* 
enoed  thereby.     WiiUanu  v.  State,  21. 

C  Nbwbpafbb  Rbfobt  or  Evidinob.— The  faot  that  a  oomplote  and 
aocnrate  newspaper  account  of  the  evidence  in  a  criminal  esse  con* 
fadns  a  headline  sUting  that  *' defendant  was  not  placed  ok  tiie 


Index.  lOlt 

■ad  b  reftd  by  tli«  Jury  before  a  rerdiot  it  rente*^  ioet  oot  TiiUt^ 

■och  Terdiet     WUUam»  t.  Staie^  21. 
&   OovruoT  ov  SnimroB  in  a  erimioal  ceae  k  pecwHarly  a  qnettios  l» 

be  settled  by  the  jury.     WUUami  r.  Siate^  SL 
m.  IviTEVonoKS^ALL  IflRnB  MC8T  BE  Prbuhtid.— Whatever  laay  be  tte 

views  eatertaiiied  by  a  ooart  at  to  the  tmth  or  falsity  of  eridtno^ 

■ddaoedy  it  is  ineambent  on  it  to  charge  the  Jary,  under  appropriate 

instmotions,  on  the  law  applicable  to  STsry  phase  of  the  testiiiMMij 

addaoed  on  the  trisL    Janea  Y.  StaU,  48. 
11*  OncKinoH  IK  SuBMiasioii  ov  Jasaw,  ^It  is  within  the  disoretioB> 

of  the  trial  ooart  to  submit  speoifio  issnes  arising  ont  of  the  general 

Issue  to  the  jnry»  instead  of  sabmittiag  those  which  are  more  generals 

Springer  t.  Shavender,  791. 
tt   PnaonoB— >8paQiAL  VsROion.  —Omissions  of  easential  fasts  do  no^ 

vitiate  a  special  verdict^  and  a  motion  for  a  venire  de  novo  will  not  li» 

therefor.    Jcne$  v.  (kulert  274^ 

TROVER. 

i.  MoBTOAOB  ov  Crattsls— Equitablb  Awiohhbht.— Odo  who  pnrchaasB 
notes  secnred  by  a  mortgage  of  chattels^  and  which  are  indorsed  and 
delivered  to  him  nnder  an  oral  agreement  to  make  a  written  assignment 
of  the  mortgage,  cannot  maintain  an  action  in  his  own  name  for  the  con* 
version  of  the  property.     Baker  v.  Seavey,  476. 

%  MoHTOAGB  or  Chattels.— A  Sbookd  Mobtoaoeb  of  chattelst  who  i» 
neither  in  actual  possession  nor  entitled  to  such  possession,  cannot 
maintain  an  action  for  their  conversion.    Baker  v.  Seavey,  475. 

H  BviDEiiOB — OoNTRADiOTiRO  Off iobr's  Retube.— If  an  officer  is  sned  for 
the  conversion  of  property,  and  his  return  does  not  enumerate  all  tho 
articles  attached,  he  may  prove  that  he  did  not  attach  or  convert  tho 
articles  claimed  by  the  plaintiff  and  even  if  his  return  does  oontaift 
sneh  ennmeration,  it  is  not  conclusive  in  an  action  against  him  by  a 
third  person,  and  the  officer  may,  as  sgainst  the  latter,  prove  that  ha 
did  not  take  all  the  articlee  etated  in  the  retam.    Baker  v.  tenpqr*  471k 

TRUST  DEEDS. 
SeeTBUSTi^  & 

TRUSTS. 

L  A  TBtJSTBB  OAVEOT  BuT  UP  A  Debt  ob  Eeoitmbbakob  foT  whioh  a  tnwl 
eetate  is  answerable  for  less  than  is  actually  due  thereon,  and  make  a 
profit  for  himself.  Such  purchase  inures  for  the  benefit  of  the  trast 
eetate,  and  the  cestui  que  trust  is  sutitled  to  the  advantage  of  the  pnr^ 
chase.     Petrie  v.  Badenoch,  603. 

&  Tbustebs — PowEB  Of  Sale. — A  trustee  Is  not  permitted  to  deprive  him* 
sslf  of  a  power  of  sale  conferred  for  the  benefit  of  the  trust;  nor  to  sa 
fetter  its  exercise  by  himself  or  his  successor  as  to  defeat  the  pnrpooo 
of  the  trust.     Hickok  v.  SUO,  880. 

H  MoBiOAOB— Tbobtbe— CouFBNSATioN  voB  FoBaaL080BB.«Under  a  dssd 
of  trust  providing  that  the  trustee  therein  ehall  be  entitied  to  reasonai 
bis  compensation  for  all  services  rendered  in  the  execution  of  the  trusty 
ho  may,  npoB  foreclosure,  be  allowed  roasonahlo  remuneration  for  hia 


■wriow  and  iMMOiwbI«  vnaaA  f m*  oat  •(  tt»  pfimli  llbA 
Sm  HmBUB  A*»  Vat,  % 

U8UBT. 

L  OMm  Look  voi  Uuilt  at  tkm  Wokd^  ImI  bI 
trattMwtieo  to  datarmiiu  whatbw  It  ii 
Bmldmg  He.  Attm.,  841. 

ti  PraALTin,  Pmuiiom,  oKFnnkmoiiDtiiig  tonwTBttiMltpl^MA,  ] 
tnd  impoaad  for  tha  noopkymant  ot  noi>«y,  kra  nrarioaii    JftrnV  ^ 
^tloiUn  Bidlding  ete.  Attn,  HI. 

k  WsAt  m  MOT— Illdbtratiob.— A  loui  of  eight  hnadnd  tai  14 
d«Ukri  lor  tho  tarm  of   forty  jmu«  ia  not  rendand  uuioni  ^  tt>    ' 
louder  taking  >  bood   for  ooa   thoouad  dollan,  baaring   uiu  ys 
OODt   ioterett   par    Bnnum,   paykblo  aemi-BUiiuallf — althongh  >■  I"*** 
intoreit  (rom  K  ditfl  previoui  to  i to  dsl ivory,  and  proTidoi  U>iti*^ 
Diocty  dayi'  def&uU  upoa  uiy  iaitallmeDt  of  tutereat,  tbo  whola  ot  tba 
priiioip«l  (lialL  becoma  das— if  tho  giou  kinoanC  of  iuLareat  lot  ihi  i^^ 
taroiwoiild  Dot  ba  equal  to  sight  poroant  per  mid  am,  if  >  laic  and  ^epi 
•djnatineiit  of  tba  iutareat  can  be  made  in  caaa  tha  bond  beoomai  dw 
before  the  ood  of  tha  term  bacauta  of  k  defaqlt  in  the  pajntfot  * 
intereat,  and  it  no  device  or  eoatciTaaoe  to  corar  np  osary  aff*"- 
Qtorgia  SouUurn  etc  R.  R.  Co.  r.  MeranitiU  Tnul  etc  Co.,  I^ 

K  A  Loan  bt  a  Fobkion  Cobpoeatioh  to  a  citixea  of  another  atat^  w- 
cured  b;  mortgage  on  land  in  that  atata  at  Dsuriona  interaaC  tbar^  ■ 
goveraed  in  the  aettlerneot  of  intoraat  upon  forecloaara  bj  tha  U*  <■ 
the  Utter  ttate,  although  tba  ooatrMt  of  loan  mod  mortgage  atipnlalM 
that  it  ia  "  aolvabls"  by  (he  Uwa  of  the  itate  of  the  domiaile  at  the  ow- 
poratioD,  and  ia  made  with  referanoe  to  ita  law*.  Mtronef  T<  Atbatt 
Blading  tie.  Am.,  Stl. 

See  AMoaanosB. 

VACANT  AND  DNOCCOPfKD. 
See  IiiairitaHOB,  ISL 

TBNDOR  AND  PURCHASER. 

L  RiosroFPuBCHasKR  to  Rblt  dfok  Vkndor's  REPRBsnTATioita.— a 
pnrchaaer  ot  real  sitate  hai  a  right  to  believe  and  rely  npoa  reprAaenti- 
tiona  made  to  him  b;  hil  vendor  aa  to  the  character,  qn&lity,  ao'l 
location  of  the  property  when  the  facta  oonoeming  wbioh  tha  npte- 
aantatinni  are  made  are  unknown  totbeTeodee,  although  tbeykrvk  mat- 
ler  ot  publio  reoord.     Hooeir,  Bowman,  G9I. 

t,  RasoiasiON  OF  Conthact  or  Saib  fob  MtShiEPttisBHTATioN — Illcxtu- 
TioK. — It  one  wiahing  to  buy  two  Iota  ia  a  city  ailditioii  for  bnitding 
pnrpoMs  ii  ihowa  cornert  and  ita.keB  by  tha  owner'a  Kgent,  who  rap- 
reaenta  that  one  ia  a  oorner  lot,  wliich  ia  falae,  that  tha  other  ia  ood- 
tiguooa  thereto,  and  that  both  front  on  a  certain  atreet,  but  tho  atrOAti 
bare  not  been  opened  through  the  adilition,  and  the  praspectJT*  pnr-  . 
ehaaer,  believing  and  relying  on  the  truth  of  each  represantation*, 
entara  into  a  writtao  contract  with  the  owner,  agreeing  to  parehaa* 
BDd  to  pay  for  tha  lota,  each  repteaentatioa%  tinder  the  <  ' 
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U9  matorial,  tad  mitltit  tii6  formir  to  a  retoiailoB  «C  Hie  ood 
Aoefc  T.  Bawnumt  601. 
H  lfiBipmMsraATioif-*LAORi8.^If  a  Tendor  of  real  eilate  makee 
iM  repreeentatiooa  m  to  the  oharaeter,  quality,  or  looatioa  < 
land,  and  tho  rendee  believes,  relies,  and  acts  on  snob  representa 
wbieh  prore  to  be  false,  the  vendor  cannot  sbield  bimself  from  th( 
sequences  of  bis  frandnlent  conduct  by  interposing  the  plea  of  1 
en  the  part  of  his  vendee,    ffooek  v.  Bowman,  601. 
^  IfbnOB  ov  "Leaul — As  between  a  vendor  and  vendee^  the  latter  is  eh 
with  notice  of  the  oovenants  in  a  lease  of  which  he  knows,  but  hi 
examined,  and  as  to  the  contents  of  which  he  has  not  been  misle< 
be  is  not  charged  with  notice  of  a  distinct  odUatend  agreei 
Werthehnerr.  T%)ma$,  882. 
IL  liBin  AS  KonoB  or  Option  to  Purohasv. — An  agreement  by  a 
lord  giving  his  tenant  an  option  to  purchase,  though  incorpoiat 
tfM  lease,  is  no  part  of  it^  and  is  not  notice  to  a  third  party  who  i 
to  purchase  from  the  landlord.    If  the  tenant  exeroiaes  his  opti 
parohase  during  liis  tenancy,  such  third  person  may  purohase 
llifl^  and  reeover  the  differenoe  in  price  from  the  landlord,     f 

VXKDOB'S  UBN. 
See  MTCHAHio'fl  Lnir,  C 

VBNIBB  DS  NOVa 
See  TaiAL,  8;  18. 

VERDICT. 
See  Kxw  Trial;  Trial,  Iti 

VERIFICATION. 
See  MiOHANio'a  Libit,  8^  lOi 

VIEW  or  PREMISES. 
See  Appial,  10;  Triai^  61, 

WAGES. 
See  Exxounov, 

WAIVER. 

flit  AmiUl^  ]«  if  IirsoLTXiroT,  1;  Iksvrahor,  10,  SO;  LanxLOii 

Trhamt,  6-7;  MioHAiiio'a  Lm,  7-01 

WARRANTY. 
See  OoHTRAcn,  % 

WATER  COMPANIES. 

MraiarAL  Oosporatioh^Contract  with— Rioht  of  a  Tbxx^  ¥ 
10  RaooTXB  Damaobb  iob  Brbach  or.— If  a  contract  is  mside  \>« 
a  mnnieipality  and  a  corporation  that  the  latter  will  f nmialk  "^i^v 
iha  asEtingnishment  af  fires  and  other  purposes,  a  private  oitlx^i^  ^ 
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wcoTwofiaAamiftttHBafardaaMigtiiMirfaiJIyMMfiBrlM 
Wili •Mtrael  with  tht flity.    Mfll ▼.  AyMM' rfltar  On, 


WATKB& 

1.  HATBSiau  SnsAiii  abs  Hatihul  HnMWAn.— TIm  psblio 

tlimiii.  whaterar  its  ezten^  i»  panuMosI  to  th«  ptvnU  right  •!  tfc# 
ripamn  proprtttor.  CommMomn  t.  Oalawftg  Lumber  Chi«  829. 
Natioablb  Stbbam^Wkat  w.— It  ii  not  n^eeanry  to  astablnh  tfc# 
■ftTigabilitj  of  a  riTor,  aad  that  a  publio  OMemoot  ozist  tiMtoniy  to 
■how  that  it  is  Mueoptiblo  of  iioo  oontiDOOiuly  daring  tho  wholo 
lor  tho  porpooo  of  floatago,  bnt  it  io  ooAoiont  if  it  appoor  thai 
SMi  moa  may  oalonlato  that,  with  tolvablo  regularity  at  to 
tho  wator  riiot  to  and  remains  at  snoh  a  hoight  therein  as  onaUos 
to  make  it  profitable  to  nso  as  a  highway  for  transporting  logo  to  mills  or 
msrkota    OotmmUiiomtn  r,  Caiawba  LwnAer  CSa,  8S9. 

C  Hatioablb  SraBAin  abb  bvoh  as  abs  Floatablb  or  oapaUo  ol  rals* 
nhls  nso  in  bsaring  the  prodnots  of  the  minos»  forests,  and  tiUago  of  tho 
ooantiy  to  nulls  or  msrkots,    CbmmMoMri  ▼•  Catawba  LmnAor  <Xa» 


4  FL0ATABiJi8TiiBAiis.«If  a  stroam,  from  natnral  eanses,  risen  to  n 
ciont  height  eight  or  ten  times  a  year,  oontinning  for  two  or  throe  days 
at  a  tims^  to  float  to  mill  all  logs  that  havo  been  rolled  into  i^  it  is  a 
floatabls  strsam  and  a  natnral  highway,  in  which  the  pnUio  has  an 
easement,  the  rossonable  use  of  wbioh  is  pariimoant  to  tho  rights  of 
all  others.    CctmrnktionKn  ▼.  Catawba  LwnAtr  OSo.,  829. 

Ik  FtOATABLB  SntBAiUb^It  is  not  nsoessary  that  a  stream,  to  bo  a  high* 
way,  shonld  be  oapable  of  floating  logs  at  sll  sessons  of  the  year.  Its 
pnblio  oharaotor  depends  on  its  fitness  to  answer  the  wants  of  thoso 
whoss  bnsinees  requires  its  use.  If  the  stream  is  not  always  nariga* 
bio  it  most  be  oapable  of  floatage,  as  the  reenlt  of  natnrsl  oanoes^  at  po> 
riods  reonrring  from  year  to  year,  and  oontinning  for  sufficient  timo 
in  oaoh  year  to  make  it  nsefnl  as  a  highway.  Comminiomert  t.  GoloisftB 
Lwnber  Cb.,  829. 

i.  Stbbaiu  Kor  Floatablx  oan  bo  need  for  tho  transportation  of  logs  only 
by  a  lioense  from  the  owner  of  the  bed  of  the  stream  or  tho  riparism 
proprietor.    Ctommlitfoasrs  ▼.  Caiauiba  Lumber  Co.,  829. 

7*  Ruivr  Of  Floataob  in  a  stream  must  be  ezeroised  with  dno  oan  for  tho 
SToidance  of  injury  to  the  interests  of  the  riparian  proprietors  aad  tho 
owners  of  the  soil  beneath  tho  bed  of  the  stream.  On  the  other  hand, 
tho  stream  must  be  so  bridged  as  to  permit  of  its  use  for  tho  parposo 
of  floatage.    Commuehnere  ▼.  Cototo&a  Lumber  Cb.,  829. 

t.  Baioon  Coir8TRUOTU>  otbb  FLOATABLsSrsBAinsoa^  by  intorposbg 
a  barrier  to  fioatiag  logs  every  time  the  streams  rise  sufficiently  high 
to  oairy  logs  over  tho  shoals^  to  praotioally  prerent  their  nso  by  tho 
public,  are  nuisances  and  unlawful  obetmctions.  Commiseiomtre  r.  Go* 
tawba  Co.,  829. 

H  A  Qbamt  of  Lahd  Bouhdbd  bt  a  Watkroovbsb  extends  tho  title  of  tho 
grantee  to  the  middle  of  the  lake  or  stream,  though  it  has  boon  mean* 
dared.  Orami  Rapide  Ie$  Me.  Co,  v.  South  Qremd  Ba^pide  lee  etc.  Oe^ 
618. 

Ml  B0UHDABm.^TH0U0U  A  BOUNDABT  IS  SAID  TO  RVN  ALOKO  A  StRBAH; 

or  moanments  are  mentioned  whioh  occupy  its  hank,  this  does  aot  liadfr 
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ih«  gnxki  to  Um  bank.  Tb«  ahoN  propri«tor  likM  hf  vlrtaa  «C  ■kora 
ownenhiis  and  aoqnirat  his  intorast  in  feba  bad  of  ihe  atraam  aa  appor* 
lonanl  to  tha  gnuil  Ora$^  BapkU  imelcih,  ▼•  SoMtk  Qrmti  Mapkb 
im  eie.  Oa,p  51^ 

IL  BovKDAsm— LAKn»  How  ApposnoNBD  Bsrwnir  AsjAcmr  Pbopbiib 
10B&— -Whara  landa  ara  graated  frontiag  upon  non-naTigaUa  waten» 
thay  ahoald  ba  apportionad  batwaan  tha  different  proprietora  by  dirid* 
log  tha  water  area  in  proportion  to  tha  ahora  frontage.  (Trawl  Bapkit 
Ie9€U.0a,r.  8<mih  Cfrand  RapkU  la  Me.  Oo,^  516. 

U  SuRVAon  Watcrs.— 'At  Commobi  Law  sarfaoe  water,  like  tha  watera  of 
tha  aaa»  waa  regarded  aa  a  common  enemy,  and  any  landowner  had  tha 
right  to  azpel  it  from  hia  own  land  without  regard  to  the  Injury 
thereby  oooaaioned  to  another  proprietor.    Mayer  ▼•  8ihe$f  132. 

IS.  BoBTAOB  Watbrs.— Under  thi  Civil  Law,  while  the  lower  proprietor 
ia  bonnd  to  raoeiva  the  anrfaoe  water  which  naturally  flowa  from  tha 
aatata  above,  the  owner  of  the  latter  haa  no  rights  by  diverting  snxfaca 
water  which  he  ought  to  receive  from  an  aetata  above  hia  own  and  to 
which  hia  eatata  ia  aervient^  thua  to  relieve  hie  own  eatata  of  the  aervi* 
tnde  which  nature  placed  upon  it^  and  caat  tha  whole  burden  upon  tho 
aatata  of  hie  neighbor  below.     Mai^or  v.  Stkea^  132. 

14  SuBVAOB  Watsrs. — One  landed  proprietor  haa  no  right  to  conoentrata 
and  ooUact  aurface  water,  and  thua  cauae  it  to  ba  discharged  upon  tha 
land  of  a  lower  proprietor  in  greater  qnantitiea  at  a  particular  locality* 
or  in  a  manner  different  from  that  in  which  the  water  would  be  received 
by  tha  lower  eatata  if  it  simply  ran  down  upon  it  from  tha  upper  by 
ika  law  of  gravitotion.    Mayor  v.  8(te$,  132. 

8aa  MuKicsFAL  Oorporationi^  1& 

WATER  WORKS. 
Baa  MvHioiPAL  Corporatiovs»  Iti 

WILLS. 

1«  It  B  Prisumkd  that  a  peraon  in  making  and  publishing  hia  will  intenda 
to  diapoee  of  hie  whole  eetate.     WhUcomb  v.  Hodman,  181. 

%  CoNflrrRUOTioa  ov— DivisR.— If  a  life  estate  in  property  ia  devised  by 
will  to  a  woman,  with  remainder  to  her  children,  if  she  leavea  any, 
and  to  her  brother  if  she  does  not  leave  any,  and  the  brother  dies  first* 
and  ahe  dice  without  isaue^  having  devised  the  property  to  her  mother, 
the  aetata  will  pasa  to  the  heirs  of  the  remainderman  alive  when  tha 
■iatar  died.  She  not  being  in  esae  when  the  contingency  happened,  and 
the  aetata  fell  into  possession,  he  oonld  neither  inherit  nor  devisa  il 
It  would  not,  therefore,  pass  to  her  upon  tha  remainderman'a  daathi 
and  oould  not  paaa  by  her  will  to  her  mother.    Oarrison  v.  HUi,  308. 

IL  CoMsniuoTiON. — TfLM  Intrkt  of  the  testator  mast  govern  in  the  ooa> 
•truotion  of  his  will,  if  not  contrary  to  aome  poaitive  rule  of  law, 
although  in  giving  effect  to  it  aome  words  must  ba  rejected  or  aa 
leetrainad  in  their  application  as  materially  to  ehange  the  literal  mean* 
lag  of  the  partionlar  sentence.     WkUcomb  v.  Bodman,  181. 

4.  HisDiaoRirrioir. — While  words  cannot,  ba  added  to  a  will,  yet^  in 
arriving  at  the  intention  of  the  testator,  so  much  aa  ia  false  in  tha  da- 
aoription  el  the  land  devised  may  be  stricken  out^  piovided 
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ML  PBOBin  or  Past  of  a  Loir  ok  DnrBOTiD  Wm.  !•  Anthoriie  i 
IIm  •Tidenoa  elawly  attablishet  raoh  part,  though  it  does  not  dim  i 
tho  other  partib  ^  the  will  hat  been  frmndnleiitly  destroyed  al  i 
death  of  the  deeadent  by  her  husband  or  other  person  against  ' 
faitorest  the  probate  of  the  will  is  songhl    Jone$  v.  Cw/«r,  274^ 

Ml  Pbobatb  of  Dkstrotbd  Will.— A  Chabob  to  a  Jury  that  if  tfa 
any  faot  established  by  the  preponderanoe  of  evidence  they  shoo]    i 
■neh  faet  in  a  speoial  verdict,  and  that  the  provisions  of  the  will     i 
be  clearly  proved  by  two  witnesses,  or  by  a  copy  of  the  will  ai 
witness,  in  a  proceeding  to  eetabliBh  a  will  alleged  to  have  been  1 
lently  destroyed,  is  not  subject  to  the  criticism  that  the  far    < 
•barged  to  find  the  provisions  of  the  will  upon  a  mere  prepond    i 
of  the  evidence  regardless  of  tho  nnmber  of  the  witneaeea.    Ji    i 
OosJer,  S74. 

VL  FrobatiofDxstuotid  Will.— Sbabobiob  A  Will  after  the  d4  I 
the  decedent  need  not  be  shown  when  it  is  elaimed  buch  will  was  t  i 
kntly  destroyed  after  such  death,  and  there  is  evidence  to  suppoc  i 
daim.    Jonf  v.  Cosfer,  274 

It.  Pbobatb  of  Lost  ob  Dbstbotbd  Wilu^Two  Witiiissbb  need  bc 
onr  in  their  evidence  as  to  the  entire  contents  of  an  alleged  lost    i 
ttroyed  will  so  that  the  instrument  can  be  reproduced  in  writii 
written  out  at  full  length  upon  the  records  of  probate.     It  is  snf   ! 
that  they  agree  as  to  the  substance  of  provisioyiis  conferring  some  i 
orty  right  upon  devisees  or  legatees.    J<me9  y.  Oa^er,  874 

!?•  Pbobatb  of  Loer  Will— Praotiob.— It  is  not  necessary  that  a  i  i 
verdict  in  favor  of  the  production  of  a  loet  or  destroyed  will  shoulc  i 
that  the  facts  found  were  proved  by  the  testimony  of  two  witn  i 
nor  that  it  should  disclose  the  exact  words  of  the  will  if  it  states  ; 
substance.    Jones  v.  Catler,  274. 

UL  Dibposino  Mimd  axd  Mbuort. — A  dispoeing  mind  in  making  i 
involves  the  exercise  of  so  much  mind  and  memory  as  enal 
person  to  transact  common  and  simple  kinds  of  business  with  that 
Ugenoe  belonging  to  the  weakeet  dass  of  sound  minds.  A  disf 
memory  exists  only  when  one  can  recall  tho  general  nature,  oond 
and  extent  of  his  property,  and  his  relations  to  those  to  whom  he  { 
and  also  to  those  from  whom  he  ozdudei^  his  bounty.  HoU  v.  / 
S62. 

IIL  Tibtambbtabt  Oafaoztt.— To  hatb  a  Soubd  ahd  Disposuro  ] 
ABD  MxMORT  a  testator  must  have  active  memory  enough  to  i 
to  his  mind  the  nature  and  particulars  of  the  business  to  be  I 
netedy  and  mental  power  enough  to  appreoiate  them,  and  act  with  i 
and  Judgment  in  making  his  wilt    HaU  v.  Peny,  302. 

SOl  Tbbtambbtabt  CAFAdrr.— ^Thb  Bobobb  of  Pboof  is  npon  the 
ponent  of  a  will  oontested  for  want  of  testamentary  capacity,  to  ] 
that  the  testator  at  tho  time  of  tho  exociitioB  of  tho  will  had  n 
■onnd  enough  properly  to  devise  and  bequeath  his  property,  and 
tal'oapaeity  ■nffieient  to  enable  him  to  understand  that  he  wae  mat 
wilL    hail  T.  Piny,  802. 
fl,  Thtaxbbtabt  OAFAonrr  in  a  testator  invdvos  aaiBoisnt  menti 
padty  to  oonprehond  tho  oondition  if  his  property,  his  relatio 
Hm  persooo  who  ar%  or  should  bs^  the  objeols  W  hia  bounty,  an 
Boopo  and  bearing  of  the  provisions  of  hia  wilL    He  must  hava 
Mat  aetivo  memory  to  oolleet  in  his  aund,  without  |f«nptiq( 


S0M  Jmdmx. 


iU  of  th«  bwiiMHto  1m  triiiMiiti^  «id  te  Mi 
in  hii  mind  a  miBoi«al  length  of  tuiM  to  pOToeira  tiMtr  obfki 
fditioM  to  OM  uoUmt,  and  Im  «bk  !•  f oim  mmm  niiooal  JadgaMst  fa 
KtUtm  to  th«B.    HtUlw.Perrp.VlL 

TattAMMMTAMr  OAPACKrr.^A  «raiid  uid  dfaponng  miiid  im  %  taife^ 
ter  dois  aol  imply  Uwfc  IIm  powers  of  hia  mind  mmj  ooi  hsvo  bew 
VMkoiitd  or  impaifod  by  old  ago  or  bodily  dioeaao.  A  ieotator  may  bo 
faoapaoitotod  by  ago  and  failing  momory  from  engaging  in  oomplox  and 
laftrioalo  bntinooi^  and  iooapable  of  nndontanding  all  parta  of  a  om- 
faaol^  and  yet  bo  able  to  give  aimple  diroetions  for  the  diapoaition  of 
hfa  property  by  wilt  Gioat  age  may  raiae  doobt  of  teefamontary 
tipaoity,  bat  it  doia  not  alone  oonatitato  tettamentary  diaqneltfjeetian. 
HmU  T.  Ferrf.  S5S. 

TaatAmwnAMT  OAFaanr.— Qreal  age  does  not  alone  ooaetitala  !» 

tunentary  ino^»aeity  if  the  testator  had  a  mind  and  nemory  snfl» 

it  in  esesntisli^  and  oapable  of  acting  rationally,  and  the  will  fa  in 

lanoe  with  definite  and  long-aettled  intentions^  is  not  uroaaon* 

in  its  proTimoni^  and  haa  been  eieoated  with  fairnsi     MaM  r. 

M^  MBHTALCarAOirrtomakoawillfOrwhatinany  easeahanbetiieelni 
dard  of  legal  oapaoity,  is  a  qnestion  of  law.     f/ioff  r.  Perry,  SS2. 

JlL  TMCAMBirrAaT  Oataoztt. — Weakness  of  memory,  racillatioo  of  pv^ 
pose^  erednlity  and  Tsgnoness  of  thought,  may  all  exist  with  adeqaati 
tsetamentavy  oapaeity  nnder  farocable  oireamstanoea.  HaU  ▼•  Perwjf^ 
S62. 

JH  TwnAMwnuLY  CAraioiTr— EzrnT  Stxdihob.  —  A  family  phymofaa 
may  ezpresa  aa  opinion  npon  the  aotaal  oondition  of  his  patient's 
aund,  biit  it  fa  not  oompetent  for  him  to  giro  a  direot  opinion  npon  hfa 
fatiffifs  mentid  oapaeity  to  make  a  wilL    Hatt  r.  Perrp,  WL 

See  OoiiTmAOi%  4;  Equctti  Btidwigi,  IS. 

WITMB88B& 

%  Dorr  OP  PBoaacoriov  to  Pbodoos.— In  a  orimlnal  oaaa  iha  prssun 
tion  fa  not  roqniied  la  pfaoe  ovary  eyewitneas  on  the  stand.  J?«foae  ▼. 
AoH^Sft. 

*&  Paooias^BzaMpnov  or  KoiimmDnrr  WiiiiMi  aitd  Sorron  waom 
BWKfvn  OY.— If  a  nonresident  volnntarily  appears  in  the  ooorta  of  this 
■late  for  the  purpose  of  sning  oat  an  attachment  for  fiaad  againat  a  siti- 
Mn  here,  and  giTOO  a  bond,  hot  the  attachment  fa  qnashed,  ho  fa  aot 
azempt  from  the  esrrioo  of  a  snmmons  issued  to  bring  him  into  oonit 
la  respond  in  damages  for  the  wrongful  and  malioioaa  issuing  of  the 
attachment  where  ha  oomea  into  thfa  state,  after  the  quashing  of  the 
•ttachmeot^  for  the  pvpose  of  testifying  in  the  main  aotion.  i^nifaa  ▼. 
&Miom,4Sl. 

IL  WmiMi— OBBDiBiunr.^A  psfuon  who  haa  been  oonriotod  of 
and  then  fully  pardoned  fa  a  oompetent  witneai,  but  hii 
for  the  Jury  if  either  party  rsqueata  thai  it  U  snbnitlsd.    DkU  t. 
Mtog€r$f  vOBk 

4b  HuiBAiiDAVpWiYB  A8WinrnniAOAnrffrBAOH()rHBB--SnKBVioFa»> 
fOBMAMOX.^Under  a  statute  prohibiting  a  husband  and  wife  from  tas^ 
lifyiag  against  each  other,  except  in  oortain  criminal  prooeoding^ 
■ailher  can  testify  against  the  other  in  a  snit  by  him  i^siaal  har  ti 
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ipel  th«  tpedfl*  peif  ormanoe  of  h«r  oontrMt  l»  «oavf  y  !•  Mm 

taia  real  esUte.     Oreene  v.  Orfene,  724. 
ft,  A  UnsBANO,  Though  Divokcbd  from  His  Wife,  b  act  a  oompetent 

witnesi  to  testify  to  her  alleged  adultery  occurring  daring  the  mar- 
riage. Hamelman  v.  Donely  557. 
L  JuRT  Trial— Chargb  as  to  Crrdibilitt  ow  Witmbs8I8.^Ab Instractioa 
that  when  witnesses  are  otherwise  equally  credible  and  their  testimony 
otherwise  entitled  to  equal  weight,  greater  weight  and  credit  should  be 
given  to  those  whose  means  of  information  were  superior  and  also  to 
those  who  swear  affirmatiTely  to  a  fact  rather  than  to  those  who  swear 
negatively  or  to  a  want  of  knowledge  or  recollection,  is  improper.  The 
weight  to  be  given  to  any  witness  ie  always  a  qaestion  for  the  jury. 
Janes  v.  Canlerf  274. 

7.  FRBSDurTioM.— Defknitant  TssTimira  ih  fiiB  Owh  Bbhalv  ia  pro* 
turned  to  tell  the  truth,  but  this  presumption  may  be  overcome  in  hie 
ease  the  same  as  in  the  case  of  any  other  witness.    Jacluom  v.  SkUe,  30. 

%,  Thb  Opinion  ot  a  WiTNias  as  to  whether  the  children  of  a  decedent 
had  an  expectation  that  she  would  have  continued  to  aid  them  had  she 
lived,  is  inadmissible.  The  witness  should  be  restricted  to  a  statement 
of  the  facts,  and  the  jury  left  to  draw  their  own  conclusion  therefrom. 
San  Antonio  etc  Ry.  Co,  v.  Long,  87. 
f.  BisoRDERLT  House — Evidence  of  Reftttation — CROSS-BXAMiVATiON. 
After  a  witness  has  testified  that  the  general  reputation  of  a  house  ifl 
that  it  is  disorderly,  he  may  be  asked  on  cross-examination  ^if  ho 
knows  what  a  disorderly  house  is."    Harlcey  v.  State,  19. 

IOl  Impeachment. — If  Defendant,  Testiftino  in  His  Own  Bihalv,  an- 
swers on  cross-examination  a  question  tending  to  disgrace  him  the  cross* 
examining  party  is  bound  by  such  answer,  if  collateral  to  the  issue  and 
only  going  to  the  credit  of  the  witness.     Jackson  ▼.  State,  30i 

IL  Defendant  Testiftino  in  His  Own  Behalf  mat  be  Contradicted, 
Impeached,  and  sustained  in  the  same  manner,  and  occupies  the  same 
place,  and  is  to  be  treated  the  same  as  other  witnesses.  He  is  liable  to 
eross-examination  ae  to  any  matter  pertinent  to  the  issnea  on  trial. 
Jackson  ▼.  Staiet  30. 

12.  Impbachhent.— CREDTBiLrrr  of  Defendant  Testiftino  nr  Hii  Own 
Behalf  may  be  impeached  by  compelling  him  to  answer  on  cross-exam* 
ination  that  he  has  previously  been  arrested  for  other  crimes.  Jaekaon 
▼.  StcUe,  30. 

ISh  Impeachment  of  Acquittbd  Codefendant.  — If  the  credibility  and 
standing  of  a  person  who  has  been  a  codefendant  with  a  party  charged 
with  crime  is  attacked  while  he  ia  testifying  in  behalf  of  the  accused, 
by  evidence  that  lie  has  been  charged  with  such  crime,  he  has  the  right 
to  prove  his  acquittal  of  such  charge,  and  it  is  prejudicial  to  the  accused 
to  deny  such  right.     Jacbton  v.  Slate,  30. 

14.  Impeachment  by  Contkadictort  IStatkments. — If  part  of  the  written 
evidence  of  a  witness  is  introduced  for  the  purpose  of  impeaching  him, 
the  whole  of  such  evidence  is  admissible,  if  necessary  to  explain  or 
throw  liL;ht  on  that  point  used  to  discredit  him.     Jackson  v.  State,  30. 

16.  Impeachment  by  Rkfort  of  EvH'Ence  at  Trkliminary  Examination. 
The  testimony  of  a  witnena  taken  at  a  preliminary  examination,  and 
totally  at  variance  witli  hiii  evidence  as  given  at  the  final  trial,  is  ad- 
missible for  the  purpose  of  impeaching  hitn,  although  he  denies  the 
oorrectness  of  the  record  of  the  testimony  first  taken,  denounces  it  at 
SXi  &Er.,  Vou  XLVIi.— 65 
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fiJMi  and  ilalM  Ibal  W  Mv«r  Md  ll»  aiMl  Ibal  V  te  kid  ffna  ftht 
woold  nol  bAT«  signed  H.     Jaehom  t.  Staler  90L 
Kk  iMrajiSMunr^RBBUTTALOV.— If  UiecrwlibilityofftwitBtMlii 

bj  •fidtBM  thai  1m  hat  been  ohargad  with  orimt^  hm  has  aiiglMI 
hia  aaqvittal  ol  thai  oharga.    Jadtom  t.  AMi^  SOl 

•m  BMi«¥,  it  Uh  CiBBfwii,  I;  Ivdictmbu;  1|  Wiu%  I^ 
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